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NOMINATION OF HON. SONIA SOTOMAYOR, 
TO BE AN ASSOCIATE JUSTICE OF THE SU- 
PREME COURT OF THE UNITED STATES 


MONDAY, JULY 13, 2009 

United States Senate, 
Committee on the Judiciary, 

Washington, D.C. 

The Committee met, pursuant to notice, at 09:58 a.m., in room 
SH-216, Hart Senate Office Building, Hon. Patrick J. Leahy, 
Chairman of the Committee, presiding. 

Present: Senators Leahy, Kohl, Feinstein, Feingold, Schumer, 
Durbin, Cardin, Whitehouse, Klobuchar, Kaufman, Specter, 
Franken, Sessions, Hatch, Grassley, Kyi, Graham, Cornyn, and 
Coburn. 

Chairman Leahy. I will give everybody a chance to get in place 
here. 

What we are going to do, we are going to have opening state- 
ments from members — and, of course, this is, as we all know, the 
confirmation hearing on the nomination of Judge Sonia Sotomayor 
to be a Justice of the United States Supreme Court. 

Judge Sotomayor., welcome to the Senate Judiciary Committee. 
You have been before us twice before when President George H.W. 
Bush nominated you to be district judge and then, of course, when 
President Clinton nominated you as a court of appeals judge. 

Before we begin the opening statements of the Senators, I know 
you have family members here, and I do not know if your micro- 
phone is on or not, but would you please introduce the members 
of your family? 

Judge Sotomayor. If I introduced everybody that’s family-like, 
we’d be here all morning, so I’m 

Chairman Leahy. Okay. I will tell you what. You know what I 
am going to do? 

Judge Sotomayor. Thank you, Mr. Chairman. 

Chairman Leahy. Because someday this will be in the archives, 
this transcript. Introduce whomever you like, and then we will hold 
the transcript open for you to add any other names you want. 

[Laughter.] 

Judge Sotomayor. Thank you, Mr. Chairman. I will limit myself 
to just my immediate family. 

Sitting behind me is my brother, Juan Sotomayor. Next to him 
is my mom, Celina Sotomayor. Next to her is my favorite husband 
of my mom, Omar Lopez. Next to him is my niece, Kylie 
Sotomayor. And next to her is her mom and my sister-in-law, Tracy 

( 1 ) 
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Sotomayor. Then there is Corey, Connor — Corey and Connor 
Sotomayor. I shouldn’t have said — I should have said their last 
name first together. And the remainder of that row is filled with 
godchildren and dear friends. But this is my immediate family. 

Chairman Leahy. Well, thank you very much. I remember read- 
ing about the marshals being surprised at your swearing-in as a 
district court judge because they had never seen such a large crowd 
of friends and supporters arrive. 

What we are going to do is each Senator will give a 10-minute 
opening statement. I would hope that all Senators would be able 
to be here today. If they are not, and if they want to give an open- 
ing statement, it will have to come out of their question time to- 
morrow. 

Senator Schumer will give a shorter opening statement than the 
others because he is going to reserve some of his time as a later 
introduction. 

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SEN- 
ATOR FROM VERMONT, CHAIRMAN, COMMITTEE ON THE JU- 
DICIARY 

Chairman Leahy. I would note for the record we are considering 
the nomination of Judge Sonia Sotomayor to be a Justice of the 
United States Supreme Court. Our Constitution is interesting in 
this regard. We have over 300 million Americans, but only 101 peo- 
ple get a chance to say who is going to be on the Supreme Court: 
first and foremost, of course, the President — in this case President 
Obama — who made the nomination; and then 100 Senators have to 
stand in place of all almost 320 million Americans in considering 
the appointment. The President has done his part. He has made a 
historic nomination. Now the Senate has to do its part on behalf 
of the Senate people — on behalf of the American people. 

President Obama often quotes Dr. Martin Luther King, Jr.’s in- 
sight that “the arc of the moral universe is long, but it bends to- 
ward justice.” Each generation of Americans has sought that arc to- 
ward justice. We have improved upon the foundation of our Con- 
stitution through the Bill of Rights, the Civil War amendments, the 
19th Amendment’s expansion of the right to vote to women, the 
Civil Rights Act of 1964 and Voting Rights Act of 1965, and the 
26th Amendment’s extension of the right to vote to young people. 
These actions have marked progress toward our more perfect 
union, and I believe this nomination can be another step along that 
path. 

Judge Sotomayor.’s journey to this hearing room is a truly Amer- 
ican story. She was raised by her mother, Celina, a nurse, in the 
South Bronx. Like her mother, Sonia Sotomayor worked hard. She 
graduated as the valedictorian of her class at Blessed Sacrament 
and at Cardinal Spellman High School in New York. She was a 
member of just the third class at Princeton University in which 
women were included. She continued to work hard, including read- 
ing classics that had been unavailable to her when she was young- 
er and arranging tutoring to improve her writing. She graduated 
summa cum laude. Phi Beta Kappa; she was awarded the M. Tay- 
lor Senior Pyne Prize for scholastic excellence and service to the 
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university. I would mention that is an honor that is given for out- 
standing merit. 

After excelling at Princeton, she entered Yale Law School, where 
she was an active member of the law school community. Upon 
graduation, she had many options, but she chose to serve her com- 
munity in the New York District Attorney’s Office. And I might say 
parenthetically, every one of us who has had the privilege to be a 
prosecutor knows what kind of a job that is and how hard it is. 
There she prosecuted murders, robberies, assaults, and child por- 
nography. 

The first President Bush named her to the Federal bench in 
1992, and she served as a trial judge for 6 years. President Clinton 
named her to the United States Court of Appeals for the Second 
Circuit where she has served for more than 10 years. She was con- 
firmed each time by a bipartisan majority in the Senate. 

Judge Sotomayor’s qualifications are outstanding. She has more 
Federal court judicial experience than any nominee to the United 
States Supreme Court in nearly 100 years. She is the first nominee 
in well over a century to be nominated to three different Federal 
judgeships by three different Presidents. She is the first nominee 
in 50 years to be nominated to the Supreme Court after serving as 
both a Federal trial judge and a Federal appellate judge. She will 
be the only current Supreme Court Justice to have served as a trial 
judge. She was a prosecutor and a lawyer in private practice. She 
brings a wealth and diversity of experience to the Court. I hope all 
Americans are encouraged by Judge Sotomayor’s achievements and 
by her nomination to the Nation’s highest court. Hers is a success 
story in which all — all — ^Americans can take pride. 

Those who break barriers often face the added burden of over- 
coming prejudice, and that has been true on the Supreme Court. 
Thurgood Marshall graduated first in his law school class. He was 
the lead counsel for the NAACP Legal Defense Fund. He sat on the 
United States Court of Appeals for the Second Circuit; he served 
as the Nation’s top lawyer, the Solicitor General of the United 
States. He won a remarkable 29 out of 32 cases before the Supreme 
Court. But despite all of these qualifications and achievements, 
when he was before the Senate for his confirmation, he was asked 
questions designed to embarrass him, questions such as “Are you 
prejudiced against the white people of the South?” I hope that is 
a time of our past. 

The confirmation of Justice Louis Brandeis, the first Jewish 
American to be nominated to the high Court, was a struggle rife 
with anti-Semitism and charges that he was a “radical.” The com- 
mentary at the time included questions about “the Jewish mind” 
and how “its operations are complicated by altruism.” Likewise, the 
first Catholic nominee had to overcome the argument that “as a 
Catholic he would be dominated by the pope.” 

We are in a different era, and I would trust that all members of 
this Committee here today will reject the efforts of partisans and 
outside pressure groups that have sought to create a caricature of 
Judge Sotomayor while belittling her record, her achievements, and 
her intelligence. Let no one demean — let no one demand — this ex- 
traordinary woman, her success, or her understanding of the con- 
stitutional duties she has faithfully performed for the last 17 years. 
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And I hope all Senators will join together as we did when we con- 
sidered President Reagan’s nomination of Sandra Day O’Connor as 
the first woman to serve on the Supreme Court. There every Demo- 
crat and every Republican voted to confirm her. 

This hearing is an opportunity for Americans to see and hear 
Judge Sotomayor for themselves and to consider her qualifications. 
It is the most transparent confirmation hearing ever held. Her de- 
cisions and confirmation materials have been posted online and 
made publicly available. The record is significantly more complete 
than that available when we considered President Bush’s nomina- 
tions of John Roberts and Samuel Alito just a few years ago. The 
judge’s testimony will be carried live on several television stations 
and also live via webcast — something that I have set for the Judici- 
ary Committee website. 

My review of her judicial record leads me to conclude that she 
is a careful and restrained judge with a deep respect for judicial 
precedent and for the powers of the other branches of the Govern- 
ment, including the law-making role of Congress. That conclusion 
is supported by a number of independent studies that have been 
made of her record and shines through in a comprehensive review 
of her tough and fair record in criminal cases. She has a deep un- 
derstanding of the real lives — the real lives — of Americans and the 
duty of law enforcement to help keep Americans safe and the re- 
sponsibilities of all of us to respect the freedoms that define Amer- 
ica. 

Now, unfortunately, some have sought to twist her words and 
her record and to engage in partisan political attacks. Ideological 
pressure groups began attacking her even before the President 
made his selection. They then stepped up their attacks by threat- 
ening Republican Senators who do not oppose her. That is not the 
American way, and that should not be the Senate way. 

In truth, we do not have to speculate about what kind of a Jus- 
tice she will be because we have seen what kind of a judge she has 
been. She is a judge in which all Americans can have confidence. 
She has been a judge for all Americans, and she will be a Justice 
for all Americans. 

Our ranking Republican Senator on this Committee reflected on 
the confirmation process recently, saying: “What I found was that 
charges come flying in from right and left that are unsupported 
and false. It’s very, very difficult for a nominee to push back. So 
I think we have a high responsibility to base any criticisms that 
we have on a fair and honest statement of the facts and that nomi- 
nees should not be subjected to distortions of their record.” I agree 
with Senator Sessions. As we proceed, let no one distort the judge’s 
record. Let us be fair to her and to the American people by not mis- 
representing her views. 

We are a country bound together by our magnificent Constitu- 
tion. It guarantees the promise that our country will be a country 
based on the rule of law. In her service as a Federal judge, Sonia 
Sotomayor has kept faith with that promise. She understands that 
there is not one law for one race or another. There is not one law 
for one color or another. There is not one law for rich and a dif- 
ferent one for poor. There is only one law. And, Judge, I remember 
so well when you sat in my office, and you said that “ultimately 
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and completely” a judge has to follow the law, no matter what their 
upbringing has been. That is the kind of fair and impartial judging 
the American people expect. That is respect for the rule of law. And 
that is the kind of judge Judge Sotomayor has been. That is the 
kind of fair and impartial Justice she will be and that the Amer- 
ican people deserve. 

Judge Sotomayor. has been nominated to replace Justice Souter, 
whose retirement last month has left the Court with only eight 
Justices. Justice Souter served the Nation with distinction for near- 
ly two decades on the Supreme Court with a commitment to jus- 
tice, an admiration for the law, and an understanding of the impact 
of the Court’s decisions on the daily lives of ordinary Americans. 
I believe that Judge Sotomayor will be in this same mold and will 
serve as a Justice in the manner of Sandra Day O’Connor, com- 
mitted to the law and not to ideology. 

In the weeks and months leading up to this hearing, I have 
heard the President and Senators from both sides of the aisle make 
reference to the engraving over the entrance of the Supreme Court. 
I look at that every time I go up there. It is carved in Vermont 
marble, and it says: “Equal Justice Under Law.” Judge Sotomayor’s 
nomination keeps faith with those words. 

Senator Sessions. 

STATEMENT OF JEFF SESSIONS, A U.S. SENATOR FROM ALA- 
BAMA, RANKING MEMBER, COMMITTEE ON THE JUDICIARY 

Senator Sessions. Thank you, Mr. Chairman. Thank you for 
your leadership, and I believe you have set up some rules for the 
conducting of this hearing that are consistent with past hearings 
and I believe allow us to do our work together. And I have enjoyed 
working with you on this process. 

Chairman Leahy. Thank you. 

Senator Sessions. I hope this will be viewed as the best hearing 
this Committee has ever had. Why not? We should seek that. So 
I join Chairman Leahy, Judge Sotomayor, in welcoming you here 
today. 

It marks an important milestone in your life. I know your family 
is proud, and rightly so. And it is a pleasure to have them with us 
today. 

I expect this hearing and resulting debate will be characterized 
by a respectful tone, a discussion of serious issues, a thoughtful 
dialogue, and maybe some disagreements. But we have worked 
hard to set that tone from the beginning. 

I have been an active litigator in Federal courts. I have tried 
cases as a Federal prosecutor and as Attorney General of Alabama. 

The Constitution and our great heritage of law I care deeply 
about. They are the foundation of our liberty and our prosperity, 
and this nomination hearing is critical for two important reasons. 

First, Justices on the Supreme Court have great responsibility, 
hold enormous power, and have a lifetime appointment. Just five 
members can declare the meaning of our Constitution, bending or 
changing its meaning from what the people intended. 

Second, this hearing is important because I believe our legal sys- 
tem is at a dangerous crossroads. Down one path is the traditional 
American system, so admired around the world, where judges im- 
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partially apply the law to the facts without regard to personal 
views. 

This is the compassionate system because it is the fair system. 
In the American legal system, courts do not make the law or set 
policy, because allowing unelected officials to make law would 
strike at the heart of our democracy. 

Here, judges take an oath to administer justice impartially. That 
oath reads: “I . . . do solemnly swear that I will administer jus- 

tice without respect to persons, and do equal right to the rich and 
the poor, and that I will faithfully and impartially discharge and 
perform all the duties incumbent upon me . . . under the Con- 

stitution and laws of the United States. So help me God.” 

These principles give the traditional system its moral authority, 
which is why Americans respect and accept the rulings of courts — 
even when they disagree. 

Indeed, our legal system is based on a firm belief in an ordered 
universe and objective truth. The trial is the process by which the 
impartial and wise judge guides us to truth. 

Down the other path lies a Brave New World where words have 
no true meaning and judges are free to decide what facts they 
choose to see. In this world, a judge is free to push his or her own 
political or social agenda. I reject that view, and Americans reject 
that view. 

We have seen Federal judges force their own political and social 
agenda on the Nation, dictating that the words “under God” be re- 
moved from the Pledge of Allegiance and barring students from 
even private — even silent prayer in schools. 

Judges have dismissed the people’s right to their property, saying 
the Government can take a person’s home for the purpose of devel- 
oping a private shopping center. 

Judges have — contrary to longstanding rules of war — created a 
right for terrorists, captured on a foreign battlefield, to sue the 
United States Government in our own country. 

Judges have cited foreign laws, world opinion, and a United Na- 
tions resolution to determine that a State death penalty law was 
unconstitutional. 

I am afraid our system will only be further corrupted, I have to 
say, as a result of President Obama’s views that, in tough cases, 
the critical ingredient for a judge is the “depth and breadth of one’s 
empathy,” as well as, his word, “their broader vision of what Amer- 
ica should be.” 

Like the American people, I have watched this process for a 
number of years, and I fear that this “empathy standard” is an- 
other step down the road to a liberal activist, results-oriented, and 
relativistic world where laws lose their fixed meaning, unelected 
judges set policy, Americans are seen as members of separate 
groups rather than as simply Americans, and where the constitu- 
tional limits on Government power are ignored when politicians 
want to buy out private companies. So we have reached a fork in 
the road, I think, and there are stark differences. 

I want to be clear: 

I will not vote for — and no senator should vote for — an individual 
nominated by any President who is not fully committed to fairness 
and impartiality toward every person who appears before them. 
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I will not vote for — and no Senator should vote for — an individual 
nominated by any President who believes it is acceptable for a 
judge to allow their personal background, gender, prejudices, or 
sympathies to sway their decision in favor of, or against, parties 
before the court. In my view, such a philosophy is disqualifying. 

Such an approach to judging means that the umpire calling the 
game is not neutral, but instead feels empowered to favor one team 
over the other. 

Call it empathy, call it prejudice, or call it sympathy, but what- 
ever it is, it is not law. In truth, it is more akin to politics, and 
politics has no place in the courtroom. 

Some will respond, “Judge Sotomayor would never say it’s ac- 
ceptable for a judge to display prejudice in a case.” But I regret to 
say. Judge, that some of your statements that I will outline seem 
to say that clearly. Let’s look at just a few examples. 

We have seen the video of the Duke University panel where 
Judge Sotomayor says “It is [the] Court of Appeals where policy is 
made. And I know, and I know, that this is on tape, and I should 
never say that, and should not think that.” 

And during a speech 15 years ago. Judge Sotomayor said, “I will- 
ingly accept that we who judge must not deny the differences re- 
sulting from experience and heritage but attempt . . . continu- 

ously to judge when those opinions, sympathies, and prejudices are 
appropriate.” 

And in the same speech, she said, “my experiences will affect the 
facts I choose to see. . .” 

Having tried a lot of cases, that particular phrase bothers me. I 
expect every judge to see all the facts. 

So I think it is noteworthy that, when asked about Judge 
Sotomayor’s now-famous statement that a “wise Latina” would 
come to a better conclusion than others. President Obama, White 
House Press Secretary Robert Gibbs, and Supreme Court Justice 
Ginsburg declined to defend the substance of those remarks. They 
each assumed that the nominee misspoke. But I do not think it — 
but the nominee did not misspeak. She is on record as making this 
statement at least five times over the course of a decade. 

I am providing a copy of the full text of those speeches for the 
record. 

[The speeches appear as a submission for the record.] 

Senator Sessions. Others will say that, despite these statements, 
we should look to the nominee’s record, which they characterize as 
“moderate.” People said the same of Justice Ginsburg, who is now 
considered to be one of the most members of the Supreme Court 
in history. 

Some Senators ignored Justice Ginsburg’s philosophy and fo- 
cused on the nominee’s judicial opinions. But that is not a good test 
because those cases were necessarily restrained by precedent and 
the threat of reversal from higher courts. 

On the Supreme Court, those checks on judicial power will be re- 
moved, and the judge’s philosophy will be allowed to reach full 
bloom. 

But even as a lower court judge, our nominee has made some 
troubling rulings. I am concerned by Ricci, the New Haven Fire- 
fighters case — recently reversed by the Supreme Court — where she 
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agreed with the City of New Haven’s decision to change the pro- 
motion rules in the middle of the game. Incredibly, her opinion con- 
sisted of just one substantive paragraph of analysis. 

Judge Sotomayor has said that she accepts that her opinions, 
sympathies, and prejudices will affect her rulings. Could it be that 
her time as a leader in the Puerto Rican Legal Defense and Edu- 
cation Fund, a fine organization, provides a clue to her decision 
against the firefighters? 

While the nominee was Chair of that fund’s Litigation Com- 
mittee, the organization aggressively pursued racial quotas in city 
hiring and, in numerous cases, fought to overturn the results of 
promotion exams. It seems to me that in Ricci, Judge Sotomayor’s 
empathy for one group of firefighters turned out to be prejudice 
against another. 

That is, of course, the logical flaw in the “empathy standard.” 
Empathy for one party is always prejudice against another. 

Judge Sotomayor, we will inquire into how your philosophy, 
which allows subjectivity in the courtroom, affects your decision- 
making like, for example, in abortion, where an organization in 
which you were an active leader argued that the Constitution re- 
quires taxpayer money to fund abortions; and gun control, where 
you recently noted it is “settled law” that the Second Amendment 
does not prevent a city or State from barring gun ownership; pri- 
vate property, where you have ruled recently that the Government 
could take property from one pharmacy developer and give it to an- 
other; capital punishment, where you personally signed a state- 
ment opposing the reinstatement of the death penalty in New York 
because of the “inhuman[e] psychological burden” it places on the 
offender and the family. 

So I hope the American people will follow these hearings closely. 
They should learn about the issues and listen to both sides of the 
argument, and at the end of the hearing ask: “If I must one day 
go to court, what kind of judge do I wish to hear my case? ” 

“Do I want a judge that allows his or her social, political, or reli- 
gious views to change the outcome? Or do I want a judge that im- 
partially applies the law to the facts and fairly rules on the merits, 
without bias or prejudice? ” 

It is our job to determine on which side of that fundamental di- 
vide the nominee stands. 

Thank you, Mr. Chairman. 

Chairman Leahy. Thank you. 

Another housekeeping thing. We are going to try to keep these 
opening statements to 10 minutes. I will recognize Senators on the 
Democratic side based on seniority. I have told Senator Sessions I 
will 

Senator Sessions. Likewise. 

Chairman Leahy. That is what you want on your side. Then they 
will be recognized on your side by the same way. So the next Sen- 
ator is Senator Kohl. 

STATEMENT OF HON. HERB KOHL, A U.S. SENATOR FROM 

WISCONSIN 

Senator Kohl. Thank you, Mr. Chairman. 
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Judge Sotomayor, let me also extend my welcome to you and to 
your family. You are to be congratulated on your nomination. 

Your nomination is a reflection of who we are as a country, and 
it represents an American success story that we all can be proud 
of. Your academic and professional accomplishments — as pros- 
ecutor, private practitioner, trial judge and appellate judge — are 
exemplary. And as a judge, you have brought a richness of experi- 
ence to the bench and to the judiciary which has been an inspira- 
tion for so many. 

Today, we begin a process through which the Senate engages in 
its constitutional role to “advise and consent” on your nomination. 
This week’s hearing is the only opportunity we — and the American 
people — will have to learn about your judicial philosophy, your tem- 
perament, and your motivations before you put on the black robe 
and are heard from only in your opinions. 

The President has asked us to entrust you with an immense 
amount of power — power which, by design, is free from political 
constraints, unchecked by the people, and unaccountable to Con- 
gress, except in the most extreme circumstances. 

Our democracy, our rights, and everything we hold dear about 
America are built on the foundation of our Constitution. For more 
than 200 years, the Court has interpreted the meaning of the Con- 
stitution and, in so doing, guaranteed our most cherished rights: 
the right to equal education regardless of race; the right to an at- 
torney and a fair trial for the accused; the right to personal pri- 
vacy; the right to speak, vote, and worship without interference 
from the Government. Should you be confirmed, you and your col- 
leagues will decide the future scope of our rights and the breadth 
of our freedoms. Your decisions will shape the fabric of American 
society for many years to come. 

And that is why it is so important that over the course of the 
next few days, we gain a good understanding of what is in your 
heart and in your mind. We don’t have a right to know in advance 
how you will rule on cases which will come before you. But we 
need — and we deserve — to know what you think about fundamental 
issues such as civil rights, privacy, property rights, the separation 
of church and state, and civil liberties, just to name a few. 

Some believe that the confirmation process has become thor- 
oughly scripted and that nominees are far too careful in cloaking 
their answers to important questions in generalities and with cave- 
ats about future cases. I recognize this concern, but I also hope 
that you recognize our need to have a frank discussion about these 
important issues. 

And these are not just concepts for law books. They are issues 
Americans care about. As crime plagues our communities, we navi- 
gate the balance between individual rights and the duty of law en- 
forcement to protect and maintain order. As families struggle to 
make ends meet in these difficult times, we question the permis- 
sible role for Government in helping get the economy back on 
track. As we continue to strive for equal rights in our schools and 
workplaces, we debate the tensions between admissions policies 
and hiring practices that acknowledge diversity, and those that at- 
tempt to be colorblind. 
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These issues invite all Americans to struggle with the dilemmas 
of democracy and the great questions of our Constitution. If we dis- 
cuss them with candor, I believe we will have a conversation that 
the American people will profit from. 

When considering Supreme Court nominees over the years, I 
have judged each one with a test of judicial excellence. 

First, judicial excellence means the competence, character, and 
temperament that we expect of a Supreme Court Justice. He or she 
must have a keen understanding of the law and the ability to ex- 
plain it in ways that both the litigants and the American people 
will understand and respect, even if they disagree with the out- 
come. 

Second, I look for a nominee to have the sense of values which 
form the core of our political and economic system. No one, includ- 
ing the President, has the right to require ideological purity from 
a member of the Supreme Court. But we do have a right to require 
that the nominee accept both the basic principles of the Constitu- 
tion and its core values implanted in society. 

Third, we want a nominee with a sense of compassion. This is 
a quality that I have considered with the last six Supreme Court 
Justices. Compassion does not mean bias or lack of impartiality. It 
is meant to remind us that the law is more than an intellectual 
game and more than a mental exercise. 

As Justice Black said, “The courts stand against any winds that 
blow as havens of refuge for those who might otherwise suffer be- 
cause they are helpless, weak, outnumbered or because they are 
non-conforming victims of prejudice and public excitement.” 

A Supreme Court Justice must also be able to recognize that real 
people with real problems are affected by the decisions rendered by 
the Court. He or she must have a connection with and an under- 
standing of the problems that people struggle with on a daily basis. 
For justice, after all, may be blind, but it should not be deaf 

As Justice Thomas told us at his confirmation hearing, it is im- 
portant that a Justice “can walk in the shoes of the people who are 
affected by what the Court does.” I believe this comment embodies 
what President Obama intended when he said he wanted a nomi- 
nee with “an understanding of how the world works and how ordi- 
nary people live.” 

Some critics are concerned that your background will inappropri- 
ately impact your decision making. But it is impossible for any of 
us to remove ourselves from our life story with all the twists and 
turns that make us who we are. 

As you have acknowledged, “My experiences in life unquestion- 
ably shape my attitudes.” And I hope that we on this Committee 
can appreciate and relate to ourselves what you said next: “. . . 

but I am cognizant enough that mine is not the only experience.” 
You will have an opportunity before this Committee to assure us 
that your life experiences will impact but not overwhelm your duty 
to follow the law and Constitution. 

After your confirmation to the Court of Appeals in 1998, you said 
about the discussions at your confirmation hearing, “So long as 
people of good will are participating in the process and attempting 
to be balanced in their approach, then the system will remain 
healthy.” I hope our process will include a healthy level of balanced 
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and respectful debate, and I look forward to the opportunity to 
learn more about you and what sort of Justice you aspire to be. 

Thank you, Mr. Chairman. 

Chairman Leahy. Thank you. Senator. 

Senator Hatch. Also a former Chairman of this Committee. 

STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR FROM 

UTAH 

Senator Hatch. Well, thank you, Mr. Chairman. Judge, welcome 
to you and your good family. We are grateful to have all of you 
here. 

Now, this is the 12th hearing for a Supreme Court nomination 
in which I have participated, and I am as struck today as I was 
the first time by the seriousness of our responsibility and its im- 
pact on America. I am confident that under this Committee’s lead- 
ership, from both you, Mr. Chairman, and the distinguished Rank- 
ing Member, this hearing will be both respectful and substantive. 

Judge Sotomayor comes to this Committee for the third time, 
having served in the first two levels of the Federal judiciary and 
now being nominated to the third. She has a compelling life story 
and a strong record of educational and professional achievement. 
Her nomination speaks to the opportunities that America today 
provides for men and women of different backgrounds and heritage. 

The liberty we enjoy here in America makes these opportunities 
possible and requires our best efforts to protect that liberty. Our 
liberty rests on the foundation of a written Constitution that limits 
and separates government power, self-government by the people, 
and the rule of law. Those principles define the kind of judge our 
liberty requires. They define the role judges may play in our sys- 
tem of government. 

I have described my basic approach to the judicial confirmation 
process in more detail elsewhere, so I ask unanimous consent that 
my article published this year in the Harvard Journal of Law and 
Public Policy, entitled “The Constitution Is the Playbook for Judi- 
cial Selection,” be placed in the record, Mr. Chairman, if I can. 

Chairman Leahy. Without objection. 

[The article appears as a submission for the record.] 

Senator Hatch. My approach includes three elements: 

First, the Senate owes some deference to the President’s quali- 
fied nominees; 

Second, a judicial nominee’s qualifications include not only legal 
experience but, more importantly, judicial philosophy. By that I 
mean a nominee’s understanding of the power and proper role of 
judges in our system of government; 

Third, this standard must be applied to the nominee’s entire 
record. I have also found guidance from what may seem to be as 
an unusual source. On June 8, 2005, then-Senator Barack Obama 
explained his opposition to the appeals court nomination of Janice 
Rogers Brown, an African American woman with a truly compel- 
ling life story, who then served as a justice on the California Su- 
preme Court. Senator Obama made three arguments that I find 
relevant today. 

First, he argued that the test of a qualified judicial nominee is 
whether she can set aside her personal views and, as he put it, “de- 
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cide each case on the facts and the merits alone. That is what our 
Founders intended. Judicial decisions ultimately have to be based 
on evidence and on facts. They have to be based on precedent and 
on law.” 

Second, Senator Obama extensively reviewed Justice Brown’s 
speeches off the court for clues about what he called her “over- 
reaching judicial philosophy.” There is even more reason to do so 
today. This is, after all, a nomination to the Supreme Court of the 
United States of America. 

Judge Sotomayor, if confirmed, will help change the very prece- 
dents that today bind her as a circuit court of appeals judge. In 
other words, the judicial position to which she has been nominated 
is quite different than the judicial position she now occupies. This 
makes evidence outside of her appeals court decisions regarding 
her approach to judging more, not less, important. Judge 
Sotomayor has obviously thought, spoken, and written much on 
these issues, and I think we show respect to her by taking her en- 
tire record seriously. 

Third, Senator Obama said that while a nominee’s race, gender, 
and life story are important, they cannot distract from the funda- 
mental focus on the kind of judge she will be. He said then, as I 
have said today, that we should all be grateful for the opportunity 
that our liberty affords for Americans of different backgrounds. We 
should applaud Judge Sotomayor’s achievements and service to her 
community, her profession, and her country. Yet Senator Obama 
called it “offensive and cynical” to suggest that a nominee’s race or 
gender can give her a pass for her substantive views. He proved 
it by voting twice to filibuster Janice Rogers Brown’s nomination 
and then by voting against her confirmation. 

I share his hope that we have arrived at a point in our country’s 
history where individuals can be examined and even criticized for 
their views, no matter what their race or gender. If those standards 
were appropriate when Senator Obama opposed Republican nomi- 
nees, they should be appropriate now that President Obama is 
choosing his own nominees. 

But today President Obama says that personal empathy is an es- 
sential ingredient in judicial decisions. Today we are urged to ig- 
nore Judge Sotomayor’s speeches altogether and focus only on her 
judicial decisions, which are extensive. I do not believe that we 
should do just that. 

I wish that other current standards had been applied to past 
nominees. Democratic Senators, for example, offer as proof of Judge 
Sotomayor’s moderation that she has agreed with her Republican- 
appointed Second Circuit colleagues 95 percent of the time. Joined 
by then — for which I congratulate her. Joined by then-Senator 
Obama, however, many of those same Democratic Senators voted 
against Justice Samuel Alito’s confirmation, even though he had 
voted with his Democrat-appointed Third Circuit colleagues 99 per- 
cent of the time during a more longer appeals court career. And al- 
though Justice Alito also received the ABA’s highest rating. Sen- 
ator Obama joined 24 other Democrats on even voting to filibuster 
his nomination. And then he joined a total of 42 Democrats in vot- 
ing against the confirmation of now- Justice Alito. 
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In fact, Senator Obama never voted to confirm a Supreme Court 
Justice. He even voted against the man who administered the oath 
of Presidential office, Chief Justice John Roberts, another distin- 
guished and well-qualified nominee. 

Now, if a compelling life story, academic and professional excel- 
lence, and a top ABA rating make a convincing confirmation case, 
Miguel Estrada would be a U.S. circuit judge today. He is a bril- 
liant, universally respected lawyer, one of the top Supreme Court 
practitioners in America. But he was fiercely opposed by groups 
and repeatedly filibustered by Democrat Senators, and ones who 
today say these same factors should count in Judge Sotomayor’s 
favor. 

Now, whether I vote for or against Judge Sotomayor, it will be 
by applying the principles that I have laid out, not by using such 
tactics and standards used against these nominees in the past. Ju- 
dicial appointments have become increasingly contentious. Some of 
the things that have been said about Judge Sotomayor have been 
intemperate and unfair. There are now newspaper reports that left- 
wing groups supporting Judge Sotomayor — specifically, the ex- 
treme-left People for the American Way — are engaged in a smear 
campaign against the plaintiff in one of her more controversial 
cases, a man who will be testifying here later in the week. If that 
is true — and I hope it is not — it is beneath both contempt and the 
dignity that this process demands. But there must be a vigorous 
debate about the kind of judge America needs because nothing less 
than our liberty is at stake. 

Must judges set aside or may judges consider their personal feel- 
ings in deciding cases? Is judicial impartiality a duty or an option? 
Does the fact that judicial decisions affect so many people’s lives 
require judges to be objective and impartial? Or does it allow them 
to be subjective and sympathetic? 

Judge Sotomayor’s nomination raises these and other important 
issues, and I look forward to a respectful and energetic debate. The 
confirmation process in general, and this hearing in particular, 
must be both dignified and thorough. There are very different and 
strongly held views about the issues we will explore, in particular 
the role that judges should play in our system of government. 

The task before us is to determine whether Judge Sonia 
Sotomayor is qualified by legal experience, and especially by judi- 
cial philosophy, to sit on the Supreme Court of the United States 
of America. Doing so requires examining her entire record, her 
speeches and articles, as well as her judicial decisions. We must at 
the same time be thankful for the opportunity represented by 
Judge Sotomayor’s nomination and focus squarely on whether she 
will be the kind of judge required by the very liberty that makes 
that opportunity possible. 

Judge, I am proud of you and I wish you well. This will be an 
interesting experience, and I expect you to be treated with dignity 
and respect throughout. 

Thank you, Mr. Chairman. 

Chairman Leahy. I yield to the Chair of the Senate Intelligence 
Committee, Senator Feinstein. 
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STATEMENT OF HON. DIANNE FEINSTEIN, A U.S. SENATOR 
FROM CALIFORNIA 

Senator Feinstein. Thank you very much, Mr. Chairman. Good 
morning, Judge Sotomayor. I want to congratulate you on your 
nomination, and I also want to start out with a couple of personal 
words. 

Your nomination I view with a great sense of personal pride. You 
are indeed a very special woman. You have overcome adversity and 
disadvantage. You have grown in strength and determination, and 
you have achieved respect and admiration for what has heen a bril- 
liant legal and judicial career. 

If confirmed, you will join the Supreme Court with more Federal 
judicial experience than any Justice in the past 100 years. And you 
bring with you 29V2 years of varied legal experience to the Court. 
By this standard you are well qualified. 

In your 11 years as a Federal appellate court judge, you have 
participated in 3,000 appeals and authored roughly 400 published 
opinions. In your 6 years on the Federal court, you were the trial 
judge in approximately 450 cases. For 4V2 years, you prosecuted 
crimes as an assistant DA in New York City. And you spent 8 
years litigating business cases at a New York law firm. 

What is unique about this broad experience is that you have seen 
the law truly from all sides. 

On the district court you saw firsthand the actual impact of the 
law on people before you in both civil and criminal cases. 

You considered, wrote, and joined thousands of opinions clari- 
fying the law and reviewing district court decisions in your time on 
the appellate court. Your 11 years there were a rigorous training 
ground for the Supreme Court. 

It is very unique for a judge to have both levels of Federal court 
experience, and you will be the only one on the current Supreme 
Court with this background. 

You were a prosecutor who tried murder, robbery, and child por- 
nography cases. So you know firsthand the impact of crime on a 
major metropolis, and you have administered justice in the close 
and personal forum of a trial court. 

You also possess a wealth of knowledge in the complicated arena 
of business law with its contract disputes, patent and copyright 
issues, and antitrust questions. 

And as an associate and partner at a private law firm, you have 
tried complex civil cases in the areas of real estate, banking, and 
contracts law, as well as intellectual property law, which I am told 
was a specialty of yours. So you bring a deep and broad experience 
in the law to the Supreme Court. 

In my nearly 17 years on this Committee, I have held certain 
qualities that a Supreme Court nominee must possess: 

First, broad and relative experience. You satisfy that. 

Second, a strong and deep knowledge of the law and the Con- 
stitution. You satisfy that. 

Third, a firm commitment to follow the law. And you have in all 
of the statistics indicated that. 

Next, a judicial temperament and integrity. And you have both 
of those. 


VerDate Nov 24 2008 1 1 :18 Jun 24, 2010 Jkt056940 PO 00000 Frm 00026 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



15 


And, finally, mainstream legal reasoning. And there is every- 
thing in your record to indicate 

[Protestor outburst.] 

Chairman Leahy. The Senate will 

[Protestor outburst.] 

Chairman Leahy. The police will remove that man. 

Let me make very clear: There will be no outbursts allowed in 
this Committee, either for or against the nominee, either for or 
against any position that Senator Sessions or I or any other Sen- 
ator have. This is a hearing of the United States Senate, and we 
will have order and we will have decorum. There are people who 
want to have this hearing. In fairness to Judge Sotomayor, it will 
be done orderly, and I will direct the police to remove anybody who 
does any kind of an outburst, either for or against the nominee, ei- 
ther for or against any member of this Committee. 

Senator Sessions. Thank you, Mr. Chairman, for your firm 
words. I support you 100 percent. 

Chairman Leahy. Thank you. And the record will show my com- 
ments outside of Senator Feinstein’s comments, and I yield back to 
her. 

Senator Feinstein. Thank you, Mr. Chairman. 

Bottom line, I believe your record indicates that you possess all 
of these qualities. 

Over the past years of my service on this Committee, I have 
found it increasingly difficult to know from answers to questions 
we ask from this dais how a nominee will actually act as a Su- 
preme Court Justice, because answers here are often indirect and 
increasingly couched in euphemistic phrases. 

For example, nominees have often responded to our specific ques- 
tions with phrases like “I have an open mind,” or yes, that is prece- 
dent “entitled to respect,” or “I have no quarrel with that.” 

Of course, these phrases obfuscate and prevent a clear under- 
standing of where a nominee really stands. 

For example, several past nominees have been asked about the 
Casey decision, where the Court held that the Government cannot 
restrict access to abortions that are medically necessary to preserve 
a woman’s health. 

Some nominees responded by assuring that Roe and Casey were 
precedents of the Court entitled to great respect. And in one of the 
hearings, through questioning by Senator Specter, this line of cases 
was acknowledged to have created a “super-precedent.” 

But once on the Court, the same nominees voted to overturn the 
key holding in Casey — that laws restricting a woman’s medical care 
must contain an exception to protect her health. 

Their decision did not comport with the answers they gave here, 
and it disregarded stare decisis and the precedents established in 
Roe, in Ashcroft, in Casey, in Thornburgh, in Carhart I, and in 
Ayotte. 

So “super-precedent” went out the window, and women lost a 
fundamental constitutional protection that had existed for 36 years. 

Also, it showed me that Supreme Court Justices are much more 
than umpires calling balls and strikes and that the word “activist” 
is often used only to describe opinions of one side. 
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As a matter of fact, in just 2 years, these same nominees have 
either disregarded or overturned precedent in at least eight other 
cases: A case involving assignments to attain racial diversity in 
school assignments; a case overruling 70 years of precedent on the 
Second Amendment and Federal gun control law; a case which in- 
creased the burden of proof on older workers to prove age discrimi- 
nation; a case overturning a 1911 decision to allow manufacturers 
to set minimum prices for their products; a case overruling two 
cases from the 1960s on time limits for filing criminal appeals; a 
case reversing precedent on the Sixth Amendment right to counsel; 
a case overturning a prior ruling on regulation of issue ads relating 
to political campaigns; and a case disregarding prior law and cre- 
ating a new standard that limits when cities can replace civil serv- 
ice exams that they may believe have discriminated against a 
group of workers. 

So I do not believe that Supreme Court Justices are merely um- 
pires calling balls and strikes. Rather, I believe that they make the 
decisions of individuals who bring to the Court their own experi- 
ences and philosophies. 

Judge Sotomayor, I believe you are a warm and intelligent 
woman. I believe you are well studied and experienced in the law 
with some 17 years of Federal court experience involving 3,000 ap- 
peals and 450 trial cases. 

So I believe you, too, will bring your experiences and philosophies 
to this highest Court, and I believe that will do only one thing — 
and, that is, to strengthen this high institution of our great coun- 
try. 

Thank you Mr. Chairman. 

Chairman Leahy. Thank you. Senator Feinstein. 

Senator Grassley. 

STATEMENT OF HON. CHARLES GRASSLEY, A U.S. SENATOR 

FROM IOWA 

Senator Grassley. Judge Sotomayor, I notice how attentive you 
have been to everything we are saying. Thank you very much. Con- 
gratulations on your nomination to be Associate Justice and wel- 
come to the Judiciary Committee, and a warm welcome to you and 
your family and friends. They are all very proud of you, and rightly 
so. 

You have a distinguished legal and judicial record. No doubt it 
is one that we would expect of any individual nominated to the Su- 
preme Court. You made your start from very humble beginnings. 
You overcame substantial obstacles and went on to excel at some 
of the Nation’s top schools. You became an assistant district attor- 
ney and successful private practice attorney in New York City. You 
have been on the Federal bench as a district court and appellate 
court judge since 1992. These are all very impressive legal accom- 
plishments which certainly qualify you to be on the Supreme 
Court. 

However, an impressive legal record and superior intellect are 
not the only criteria that we on this Committee have to consider. 
To be truly qualified, the nominee must understand the proper role 
of a judge in society — that is, we want to be absolutely certain that 
the nominee will faithfully interpret the law and the Constitution 
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without bias or prejudice. This is the most critical qualification of 
a Supreme Court Justice — the capacity to set aside one’s own feel- 
ings so that he or she can blindly and dispassionately administer 
equal justice for all. 

So the Senate has a constitutional responsibility of advise and 
consent, to confirm intelligent, experienced individuals anchored in 
the Constitution, not individuals who will pursue personal and po- 
litical agendas from the bench. 

Judge Sotomayor, you are nominated to the highest Court of the 
land which has the final say on the law. As such, it is even more 
important for the Senate to ascertain whether you can resist the 
temptations to mold the Constitution to your own personal beliefs 
and preferences. It is even more important for the Senate to ascer- 
tain whether you can dispense justice without bias or prejudice. 

Supreme Court Justices sit on the highest Court in the land so 
that they are not as constrained, as you know, to follow precedent 
to the same extent as district and circuit judges. There is a proper 
role of a judge in our system of limited government and checks and 
balances. Our democratic system of government demands that 
judges not take on the role of policymakers. That is a role properly 
reserved to legislators, who can be voted out of office if people do 
not like what they legislate, unlike judges not being voted out of 
office. 

The Supreme Court is meant to be a legal institution, not a polit- 
ical one. But some individuals and groups do not see it that way. 
They see the Supreme Court as ground zero for their political and 
social battles. They want Justices to implement their political and 
social agenda through the judicial process. That is not what our 
great American tradition envisioned. Those battles are appro- 
priately fought in our branch of Government, the legislative 
branch. 

So it is incredibly important that we get it right and confirm the 
right kind of person for the Supreme Court. Supreme Court nomi- 
nees should respect the constitutional separation of power. They 
should understand that the touchstone of being a good judge is the 
exercise of judicial restraint. Good judges understand that their job 
is not to impose their own personal opinions of right and wrong. 
They know their job is to say what the law is rather than what 
they personally think that it ought to be. 

Good judges understand that they must meticulously apply the 
law and the Constitution even if the results they reach are unpopu- 
lar. Good judges know that the constitutional law constrains judges 
every bit as much as it constrains legislators, executives, and our 
whole citizenry. Good judges not only understand these funda- 
mental principles; they live and breathe them. 

President Obama said that he would nominate judges based on 
their ability to empathize in general and with certain groups in 
particular. This empathy standard is troubling to me. In fact, I am 
concerned that judging based on empathy is really just legislating 
from the bench. 

The Constitution requires that judges be free from personal poli- 
tics, feelings, and preferences. President Obama’s empathy stand- 
ard appears to encourage judges to make use of their personal poll- 
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tics, feelings, and preferences. This is contrary to what most of us 
understand to he the role of the judiciary. 

President Obama clearly believes that you measure up to his em- 
pathy standard. That worries me. I have reviewed your record and 
have concerns about your judicial philosophy. For example, in one 
speech you doubted that a judge could ever be truly impartial. In 
another speech, you argued that it is a disservice both to law and 
society for judges to disregard personal views shaped by one’s “dif- 
ferences as a woman or man of color.” 

In yet another speech, you proclaimed that the court of appeals 
is where policy is made. Your “wise Latina” comment starkly con- 
tradicts a statement by Justice O’Connor that a wise old man and 
a wise old woman would eventually reach the same conclusion in 
a case. 

These statements go directly to your views of how a judge should 
use his or her background and experience when deciding cases. Un- 
fortunately, I fear they do not comport with what I and many oth- 
ers believe is the proper role of a judge or an appropriate judicial 
method. 

The American legal system requires that judges check their bi- 
ases, personal preferences, and politics at the door of the court- 
house. Lady Justice stands before the Supreme Court with a blind- 
fold, holding the scales of justice. Just like Lady Justice, judges 
and Justices must wear blindfolds when they interpret the Con- 
stitution and administer justice. 

I will be asking you about your ability to wear that judicial blind- 
fold. I will be asking you about your ability to decide cases in an 
impartial manner and in accordance with the law and the Con- 
stitution. I will be asking you about your judicial philosophy, 
whether you allow biases and personal preferences to dictate your 
judicial methods. 

Finally — or ideally, the Supreme Court shouldn’t be made up of 
men and women who are on the side of one special group or issue; 
rather, the Supreme Court should be made up of men and women 
who are on the side of the law and the Constitution. 

I am looking to support a restrained jurist committed to the rule 
of law and the Constitution. I am not looking to support a creative 
jurist who will allow his or her background and personal pref- 
erences to decide cases. 

The Senate needs to do its job and conduct a comprehensive and 
careful review of your record and qualifications. You are nominated 
to a lifetime position on the highest Court. The Senate has a tre- 
mendous responsibility to confirm an individual who has superior 
intellectual abilities, solid legal expertise, and an even judicial de- 
meanor and temperament. Above all, we have a tremendous re- 
sponsibility to confirm an individual who truly understands the 
proper role of a Justice. 

So I will be asking questions about your judicial qualifications. 
However, like all of my colleagues, I am committed to giving you 
a fair and respectful hearing as is appropriate for Supreme Court 
nominees. 

I congratulate you once again. 

Chairman Leahy. Thank you. Senator Grassley. 

Senator Feingold, I would yield to you. 
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STATEMENT OF HON. RUSSELL FEINGOLD, A U.S. SENATOR 
FROM WISCONSIN 

Senator Feingold. Thank you, Mr. Chairman. I too want to wel- 
come and congratulate the nominee, Judge Sotomayor. I greatly ad- 
mire your accomplishments and your long record of public service. 
Let me also thank you in advance for the long week you’re about 
to spend in this room. 

The Supreme Court plays a unique and central role in the life 
of our nation. Those who sit as Justices have extraordinary power 
over some of the most important, and most intimate, aspects of the 
lives of American citizens. 

It is therefore not surprising at all that the nomination and con- 
firmation of a Supreme Court Justice is such a widely anticipated 
and widely covered event. The nine men and women who sit on the 
court have enormous responsibilities, and those of us tasked with 
voting on the confirmation of a nominee have a significant respon- 
sibility as well. 

This is clearly one of the most consequential things that one does 
as a United States Senator and I’m honored and humbled to be 
given this role by the people of Wisconsin. 

The ultimate responsibility of the Supreme Court is to safeguard 
the rule of law, which defines us as a nation and protects us all. 

In the past eight years, the Supreme Court has played a crucial 
role in checking some of the previous administration’s most egre- 
gious departures from the rule of law. Time after time in cases 
arising out of actions taken by the Administration after September 
11, the court has said: “No. You have gone too far.” 

It said “no” to the Bush Administration’s view that it could set 
up a law-free zone at Guantanamo Bay. It said “no” to the Admin- 
istration’s view that it could hold a citizen in the United States in- 
communicado indefinitely with no access to a lawyer. 

It said “no” to the Administration’s decision to create military 
commissions without congressional authorization, and it said no to 
the Administration and to Congress when they tried to strip the 
constitutional right to habeus corpus from prisoners held at Guan- 
tanamo. 

These were courageous decisions, and in my opinion, they were 
correct decisions. They made plain, as Justice O’Connor wrote in 
the Hamdi decision in 2004: “A state of war is not a blank check 
for the President when it comes to the rights of the nation’s citi- 
zens.” These were all close decisions, some decided by a 5 to 4 vote. 

That fact underscores the unparalleled power that each Supreme 
Court justice has. In my opinion, one of the most important quali- 
ties that a Supreme Court justice must have is courage. The cour- 
age to stand up to the President and Congress in order to protect 
the constitutional rights of the American people and preserve the 
rule of law. 

I have touched on the crucial recent decisions of the court in the 
area of executive power, but we know, of course, that there are 
countless past Supreme Court decisions that have had a major im- 
pact on aspects of our national life. 

The court rejected racial discrimination in education; it guaran- 
teed the principle of “one person, one vote”; it made sure that even 
the poorest person accused of a crime in this country can be rep- 
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resented by counsel; it made sure that newspapers can’t be sued for 
libel by public figures for merely making a mistake. 

It protected the privacy of telephone conversations from unjusti- 
fied government eavesdropping; it protected an individual’s right to 
possess afirearm for private use; and it even decided a presidential 
election. 

It made these decisions by interpreting and applying open-ended 
language in our Constitution. Phrases like “equal protection of the 
laws,” “due process of law,” “freedom of the press,” “unreasonable 
searches and seizures,” and “the right to bear arms.” 

Senator Feinstein just suggested these momentous decisions 
were not simply the result of an umpire calling balls and strikes. 
Easy cases where the law is clear almost never make it to the Su- 
preme Court. The great constitutional issues that the Supreme 
Court is called upon to decide require much more than the mechan- 
ical application of universally accepted legal principles. That is why 
Justices need great legal expertise, but they also need wisdom, 
they need judgment, they need to understand the impact of their 
decisions on the parties before them and the country around them, 
from New York City to small towns like Spooner, Wisconsin. And 
they need a deep appreciation of and dedication to equality, to lib- 
erty and to democracy. 

That is why I suggest to everyone watching today that they be 
a little wary of a phrase that they are hearing at this hearing: “ju- 
dicial activism.” That term really seems to have lost all usefulness, 
particularly since so many rulings of the conservative majority on 
the Supreme Court can fairly be described as “activist” in their dis- 
regard for precedent and their willingness to ignore or override the 
intent of Congress. 

At this point, perhaps we should all accept that the best defini- 
tion of a “judicial activist” is a judge who decides a case in a way 
you don’t like. Each of the decisions I mentioned earlier was un- 
doubtedly criticized by someone at the time it was issued, and 
maybe even today, as being “judicial activism.” Yet some of them 
are, as the judge well knows, among the most revered Supreme 
Court decisions in modern times. 

Mr. Chairman, every Senator is entitled to ask whatever ques- 
tions he or she wants at these hearings and to look at whatever 
factors he or she finds significant in evaluating this nominee. 

I hope Judge Sotomayor will answer all questions as fully as pos- 
sible. I’ll have questions of my own on a range of issues. Certainly, 
with the two most recent Supreme Court nominations. Senators did 
ask tough questions and sought as much information from the 
nominees as we possibly could get. And I expect nothing less from 
my colleagues in these hearings. I am glad, however, that Judge 
Sotomayor will finally have an opportunity to answer some of the 
unsubstantiated charges that have been made against her. 

One attack that I find particularly shocking is the suggestion 
that she will be biased against some litigants because of her racial 
and ethnic heritage. This charge is not based on anything in her 
judicial record because there is absolutely nothing in the hundreds 
of opinions she has written to support it. That long record, which 
is obviously the most relevant evidence we have to evaluate her, 
demonstrates a cautious and careful approach to judging. Instead, 
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a few lines from a 2001 speech, taken out of context, have prompt- 
ed some to charge that she is a racist. I believe that no one who 
reads the whole Berkeley speech could honestly come to that con- 
clusion. The speech is actually a remarkably thoughtful attempt to 
grapple with difficult issues not often discussed by judges: How 
does a judge’s personal background and experiences affect her judg- 
ing? And Judge Sotomayor concludes her speech by saying the fol- 
lowing: “I am reminded each day that I render decisions that affect 
people concretely and that I owe them constant and complete vigi- 
lance in checking my assumptions, presumptions and perspectives 
and ensuring that to the extent that my limited abilities and capa- 
bilities permit me, that I reevaluate them and change as cir- 
cumstances and cases before me require.” 

Mr. Chairman, these are the words of a thoughtful, humble, and 
self-aware judge striving to do her very best to administer impar- 
tial justice for all Americans, from New York City to Spooner, Wis- 
consin. It seems to me that is a quality we want in our judges. 

Judge Sotomayor is living proof that this country is moving in 
the right direction on the issue of race, that doors of opportunity 
are finally starting to open to all of our citizens. And I think that 
nomination will inspire countless children to study harder and 
dream higher, and that is something we should all celebrate. 

Let me again welcome and congratulate you. I look forward to 
further learning in these hearings whether you have the knowl- 
edge, the wisdom, the judgment, the integrity, and yes, the cour- 
age, to serve with distinction on our nation’s highest court. Thank 
you, Mr. Chairman. 

Chairman Leahy. Thank you very much. I will recognize Senator 
Kyi, the Deputy Republican Leader of the United States Senate. 

Senator Kyi. 

STATEMENT OF HON. JON KYL, A U.S. SENATOR FROM 

ARIZONA 

Senator Kyl. Thank you, Mr. Chairman. I would hope that every 
American is proud that a Hispanic woman has been nominated to 
sit on the Supreme Court. In fulfilling our advise and consent role, 
of course, we must evaluate Judge Sotomayor’s fitness to serve on 
the merits, not on the basis of her ethnicity. 

With a background that creates a prima facie case for confirma- 
tion, the primary question I believe Judge Sotomayor must address 
in this hearing is her understanding of the role of an appellate 
judge. From what she has said, she appears to believe that her role 
is not constrained to objectively decide who wins based on the 
weight of the law, but rather who in her personal opinion, should 
win. The factors that will influence her decisions apparently in- 
clude her gender and Latina heritage and foreign legal concepts 
that as she said, get her creative juices going. 

What is the traditional basis for judging in America? For 220 
years, presidents and the Senate have focused on appointing and 
confirming judges and justices who are committed to putting aside 
their biases and prejudices and applying law to fairly and impar- 
tially resolve disputes between parties. 

This principle is universally recognized and shared by judges 
across the ideological spectrum. For instance. Judge Richard Paez 
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of the Ninth Circuit with whom I disagree on a number of issues 
explained this in the same venue where, less than 24 hours earlier, 
Judge Sotomayor made her now-famous remarks about a wise 
Latina woman making better decisions than other judges. 

Judge Paez described the instructions that he gave to jurors who 
were about to hear a case. “As jurors,” he said, “recognize that you 
might have some bias, or prejudice. Recognize that it exists, and 
determine whether you can control it so that you can judge the 
case fairly. Because if you cannot — if you cannot set aside those 
prejudices, biases and passions, then you should not sit on the 
case.” 

And then Judge Paez said, “The same principle applies to judges. 
We take an oath of office. At the federal level, it is a very inter- 
esting oath. It says, in part, that you promise or swear to do justice 
to both the poor and the rich. The first time I heard this oath, I 
was startled by its significance,” he said. “I have my oath hanging 
on the wall in the office to remind me of my obligations. And so, 
although I am a Latino judge and there is no question about that, 
I am viewed as a Latino judge. As I judge cases, I try to judge them 
fairly. I try to remain faithful to my oath.” 

What Judge Paez said has been the standard for 220 years. It 
correctly describes the fundamental and proper role for a judge. 

Unfortunately, a very important person has decided it is time for 
change, time for a new kind of judge, one who will apply a different 
standard of judging, including employment of his or her empathy 
for one of the parties to the dispute. 

That person is President Obama, and the question before us is 
whether his first nominee to the Supreme Court follows his new 
model of judging or the traditional model articulated by Judge 
Paez. 

President Obama, in opposing the nomination of Chief Justice 
Roberts said that “while adherence to legal precedent and rules of 
statutory or constitutional construction will dispose of 95 percent 
of the cases that come before a court, what matters on the Supreme 
Court is those 5 percent of cases that are truly difficult. In those 
5 percent of hard cases, the constitutional text will not be directly 
on point. The language of the statute will not be perfectly clear. 
Legal process alone will not lead you to a rule of decision.” 

How does President Obama propose judges deal with these hard 
cases? Does he want them to use judicial precedent, canons of con- 
struction, and other accepted tools of interpretation that judges 
have used for centuries? No, President Obama says that “in those 
difficult cases, the critical ingredient is supplied by what is in the 
judge’s heart.” 

Of course, every person should have empathy, and in certain sit- 
uations, such as sentencing, it may not be wrong for judges to be 
empathetic. The problem arises when empathy and other biases or 
prejudices that are in the judge’s heart become the critical ingre- 
dient to deciding cases. As Judge Paez explained, a judge’s preju- 
dices, biases, and passions should not be embraced, they must be 
set aside so that a judge can render an impartial decision as re- 
quired by the judicial oath and as parties before the court expect. 

I respectfully submit that President Obama is simply outside the 
mainstream in his statements about how judges should decide 
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cases. I practiced law for almost 20 years before every level of state 
and federal court, including the U.S. Supreme Court, and never 
once did I hear a lawyer argue that he had no legal basis to sustain 
his client’s position, so that he had to ask the judge to go with his 
gut or his heart. 

If judges routinely started ruling on the basis of their personal 
feelings, however well-intentioned, the entire legitimacy of the judi- 
cial system would be jeopardized. 

The question for this committee is whether Judge Sotomayor 
agrees with President Obama’s theory of judging or whether she 
will faithfully interpret the laws and Constitution and take seri- 
ously the oath of her prospective office. 

Many of Judge Sotomayor’s public statements suggest that she 
may, indeed, allow, and even embrace, decision-making based on 
her biases and prejudices. 

The wise Latina woman quote, which I referred to earlier, sug- 
gests that Judge Sotomayor endorses the view that a judge should 
allow gender, ethnic and experience-based biases to guide her when 
rendering judicial opinions. This is in stark contrast to Judge 
Paez’s view that these factors should be set aside. 

In the same lecture. Judge Sotomayor posits that “there is no ob- 
jective stance but only a series of perspectives. No neutrality, no 
escape from choice in judging” and claims that “the aspiration to 
impartiality is just that. It’s an aspiration,” she says, “because it 
denies the fact that we are by our experiences making different 
choices than others.” 

No neutrality, no impartiality in judging? Yet isn’t that what the 
judicial oath explicitly requires? 

Judge Sotomayor. clearly rejected the notion that judges should 
strive for an impartial brand of justice. She has already accepted 
that her gender and Latina heritage will affect the outcome of her 
cases. 

This is a serious issue, and it’s not the only indication that Judge 
Sotomayor has an expansive view of what a judge may appro- 
priately consider. 

In a speech to the Puerto Rican ACLU, Judge Sotomayor en- 
dorsed the idea that American judges should use good ideas found 
in foreign law so that America does not lose influence in the world. 

The laws and practices of foreign nations are simply irrelevant 
to interpreting the will of the American people as expressed 
through our Constitution. 

Additionally, the vast expanse of foreign judicial opinions and 
practices from which one might draw simply gives activist judges 
cover for promoting their personal preferences instead of the law. 

You can, therefore, understand my concern when I hear Judge 
Sotomayor say that unless judges take it upon themselves to bor- 
row ideas from foreign jurisdictions, America is “going to lose influ- 
ence in the world.” That’s not a judge’s concern. 

Some people will suggest that we should not read too much into 
Judge Sotomayor’s speeches and articles, that the focus should in- 
stead be on her judicial decisions. I agree that her judicial record 
is an important component of our evaluation, and I look forward 
to hearing why, for instance, the Supreme Court has reversed or 
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vacated 80 percent of her opinions that have reached that body, by 
a total vote count of 52 to 19. 

But we cannot simply brush aside her extrajudicial statements. 
Until now, Judge Sotomayor has been operating under the re- 
straining influence of a higher authority, the Supreme Court. If 
confirmed, there will be no such restraint that would prevent her 
from, to paraphrase President Obama, deciding cases based on her 
heart-felt views. 

Before we can faithfully discharge our duty to advise and con- 
sent, we must be confident that Judge Sotomayor is absolutely 
committed to setting aside her biases and impartially deciding 
cases based on the rule of law. 

Chairman Leahy. Somewhat differently than normal. Senator 
Schumer will be recognized for five minutes and will reserve his 
other five minutes for later on when he will be introducing Judge 
Sotomayor. 

So Senator Schumer, you are recognized for five minutes. 

STATEMENT OF HON. CHARLES SCHUMER, A U.S. SENATOR 
FROM NEW YORK 

Senator Schumer. Thank you, Mr. Chairman and Ranking Mem- 
ber Sessions. 

I want to welcome Judge Sotomayor. We in New York are so 
proud of you and to your whole family, who I know are exception- 
ally proud to be here today to support this historic nomination. 

Now, our presence here today is about a nominee who is su- 
premely well-qualified with experience on the District Court and 
the Appellate Court benches that is unmatched in recent history. 
It is about a nominee who, in 17 years of judging, has authored 
opinion after opinion that is smart, thoughtful, and judicially mod- 
est. 

In short. Judge Sotomayor has stellar credentials. There’s no 
question about that. Judge Sotomayor has twice before been nomi- 
nated to the bench and gone through confirmation hearings with 
bipartisan support. The first time, she was nominated by a Repub- 
lican President. 

But most important. Judge Sotomayor’s record bespeaks judicial 
modesty, something that our friends on the right have been clam- 
oring for in a way that no recent nominee’s has. It is the judicial 
record, more than speeches and statements, more than personal 
background, that most accurately measures how modest a judicial 
nominee will be. 

There are several ways of measuring modesty in the judicial 
record. Judge Sotomayor more than measures up to each of them. 

First, as we will hear in the next few days. Judge Sotomayor 
puts rule of law above everything else. Given her extensive and 
even-handed record, I am not sure how any member of this panel 
can sit here today and seriously suggest that she comes to the 
bench with a personal agenda. Unlike Justice Alito, she does not 
come to the bench with a record number of dissents. 

Instead, her record shows that she is in the mainstream. She has 
agreed with Republican colleagues 95 percent of the time, she has 
ruled for the government in 83 percent of immigration cases 
against the immigration plaintiff, she has ruled for the government 
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in 92 percent of criminal cases, she has denied race claims in 83 
percent of cases and has split evenly on employment cases between 
employer and employee. 

Second, and this is an important point because of her unique ex- 
perience in the District Court. Judge Sotomayor delves thoroughly 
into the facts of each case. She trusts that an understanding of the 
facts will lead, ultimately, to justice. 

I would ask my colleagues to do this: examine a sampling, a ran- 
dom sampling of her cases in a variety of areas. In case after case, 
she rolls up her sleeves, learns the facts, applies the law to the 
facts, and comes to a decision irrespective of her inclinations or her 
personal experience. 

In a case involving a New York police officer who made white su- 
premacist remarks, she upheld his right to make them. In a case 
brought by plaintiffs who claimed they had been bumped from a 
plane because of race, she dismissed their case because the law re- 
quired it, and she upheld the First Amendment right of a prisoner 
to wear religious beads under his uniform. 

In hot-button cases such as professional sports, she carefully ad- 
heres to the facts before her and upheld the NFL’s ability to main- 
tain certain player restrictions, but also ruled in favor of baseball 
players to end the Major League Baseball strike. Third, Judge 
Sotomayor has hewed carefully to the text of statutes, even when 
doing so results in rulings that go against so-called sympathetic 
litigants. 

In dissenting from an award of damages to injured plaintiffs in 
a maritime accident, she wrote, “we start with the assumption that 
it is for Congress, not the federal courts, to articulate the appro- 
priate standards to be applied as a matter of federal law.” 

Mr. Chairman, just short of four years ago, then-Judge Roberts 
sat where Judge Sotomayor is sitting. He told us that his jurispru- 
dence would be characterized by modesty and humility. He illus- 
trated this with a now well-known quote, “Judges are like umpires. 
Umpires don’t make the rules. They apply them.” 

Chief Justice Roberts was, and is, a supremely intelligent man 
with impeccable credentials. But many can debate whether during 
his four years on the Supreme Court he actually called pitches as 
they come — or whether he tried to change the rules. 

But any objective review of Judge Sotomayor’s record on the Sec- 
ond Circuit leaves no doubt that she has simply called balls and 
strikes for 17 years, far more closely than Chief Justice Roberts 
has during his four years on the Supreme Court. 

More important, if Judge Sotomayor continues to approach cases 
on the Supreme Court as she has for the last 17 years, she will be 
actually modest judicially. This is because she does not adhere to 
a philosophy that dictates results over the facts that are presented. 

So, in conclusion, if the number one standard that conservatives 
use and apply is judicial modesty and humility, no activism on the 
Supreme Court, they should vote for Judge Sotomayor unani- 
mously. 

I look forward to the next few days of hearings, and to Judge 
Sotomayor’s confirmation. 
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Chairman Leahy. Thank you very much. I am going to recognize 
Senator Graham and Senator Cardin and then we’re going to take 
a short break. 

Senator Graham. 

STATEMENT OF HON. LINDSEY GRAHAM, A U.S. SENATOR 
FROM SOUTH CAROLINA 

Senator Graham. Well, thank you. I have learned something al- 
ready. The Schumer conservative standard. We will see how that 
works. 

No Republican would have chosen you, Judge. That is just the 
way it is. We would have picked Miguel Estrada. We would all 
have voted for him. I do not think anybody on that side would have 
voted for Judge Estrada, who is a Honduran immigrant who came 
to this country as a teenager, graduated from Columbia magna 
cum laude. Harvard 1986 magna cum laude and law review editor, 
a stellar background like yours. That is just the way it was. 

He never had a chance to have this hearing. He was nominated 
by President Bush to the D.C. Circuit Court of Appeals which I 
think most people agree is probably the second highest court in the 
land, and he never had this day. So the Hispanic element of this 
hearing is important, but I don’t want it to be lost that this is 
mostly about liberal and conservative politics more than it is any- 
thing else. 

Having said that, there are some of my colleagues on the other 
side that voted for Judge Roberts and Alito, knowing they would 
not have chosen either one of those. I will remember that. 

Now, unless you have a complete meltdown, you are going to get 
confirmed. I do not think you will, but the drama being created 
here is interesting. My Republican colleagues who voted against 
you I assure you could vote for a Hispanic nominee. They just feel 
unnerved by your speeches and by some of the things that you 
have said and some of your cases. 

Now, having said that, I do not know what I am going to do yet, 
but I do believe that you as an advocate with a Puerto Rican de- 
fense legal fund that you took on some cases that I would have 
loved to have been on the other side, that your organization advo- 
cated taxpayer funded abortion and said in a brief that to deny a 
poor black woman Medicaid funding for an abortion was equivalent 
to the Bred Scott case. That is a pretty extreme thing to say, but 
I think it was heartfelt. 

I would look at it the other way to take my taxpayer dollars and 
provide an abortion that I disagree with is pretty extreme. So there 
is two ways of looking at that. 

You were a prosecutor but your organization argued for the re- 
peal of the death penalty because it was unfairly applied and dis- 
criminatory against minorities. Your organization argued for 
quotas when it came to hiring. 

I just want my colleagues to understand that there can be no 
more liberal group in my opinion than the Puerto Rican Defense 
Legal Fund when it came to advocacy. What I hope is that if we 
ever get a conservative President and he nominates someone who 
has an equal passion on the other side that we will not forget this 
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moment, that you could be the NRA General Counsel and still be 
a good lawyer. 

My point is I’m not going to hold it against you or the organiza- 
tion for advocating a cause from which I disagree. That makes 
America a special place. I would have loved to have been on those 
cases on the other side. I hope that would not have disqualified me. 

Now, when it comes to your speeches, that is the most troubling 
thing to me because that gives us an indication when you are able 
to get outside the courtroom without the robe and inside into how 
you think life works. This wise Latina comment has been talked 
about a lot, but I can just tell you one thing. If I had said anything 
remotely like that, my career would have b^een over. That’s true of 
most people here. You need to understand that and I look forward 
to talking with you about that comment. 

Does that mean that I think that you are racist? You have been 
called some pretty bad things. No. It just bothers me when some- 
body wearing a robe takes the robe off and says that their experi- 
ence makes them better than someone else. I think your experience 
can add a lot to the core, but I don’t think it makes you better than 
anyone else. 

Now, when I look at your record, there is a lot of truth to what 
Senator Schumer said. I do not think you have taken the oppor- 
tunity on the circuit to be a cause-driven judge. But what we are 
talking about here today is what will you do when it comes to mak- 
ing policy. I’m pretty well convinced I know what you are going to 
do. You are probably going to decide cases differently than I would. 

So that brings me back to what am I supposed to do knowing 
that? I do not think anybody here worked harder for Senator 
McCain than I did, but we lost and President Obama won, and that 
ought to matter. It does to me. 

Now, what standard do I apply? I can assure you that if I applied 
Senator Obama’s standard to your nomination, I wouldn’t vote for 
you. Because the standard that he articulated would make it im- 
possible for anybody with my view of the law and society to vote 
for someone with your activism and background when it comes to 
judging. 

He said something about the 5 percent of the cases that we are 
all driven by. He said something to the effect, in those difficult 
cases, the critical ingredient is applied by what is in the judge’s 
heart. Well, I have no way of knowing what is in your heart any- 
more than you have knowing what is in my heart. So that to me 
is an absurd, dangerous standard. 

Maybe something good could come out of these hearings. If we 
start applying that to nominees, it will ruin the judiciary. I have 
no idea what is in your heart anymore than you have an idea of 
what is in my heart. I think it takes us down a very dangerous 
road as a country when we start doing that. 

Now, there was a time when someone like Scalia and Ginsburg 
got 95 plus votes. If you were confused about where Scalia was 
coming down, as a judge you should not be voting anymore than 
if you were a mystery about what Justice Ginsburg was going to 
do in these 5 percent of the cases. That is no mystery. 

There is some aspect of you that I’m not sure about that gives 
me hope that you may not go down the Senator Feingold road 
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when it comes to the war on terror. We will talk about that later 
on. 

But generally speaking, the President has nominated someone of 
good character, someone who has lived a very full and fruitful life 
who is passionate from day one from the time you got a chance to 
showcase who you are, you have stood out and you have stood up 
and you have been a strong advocate and you will speak your 
mind. 

The one thing I am worried about is that if we keep doing what 
we are doing, we are going to deter people from speaking their 
mind. I do not want milk toast judges. I want you to be able to 
speak your mind, but you have got to understand when you gave 
these speeches as a sitting judge, that was disturbing to me. 

I want lawyers who believe in something and are willing to fight 
for it. I do not want the young lawyers of this country feeling like 
there is certain clients they cannot represent because when they 
come before the Senate, it will be the end of their career. 

So I do not know how I am going to vote, but my inclination is 
that elections matter. I am not going to be upset with any of my 
colleagues who find that you are a bridge too far, because in many 
ways what you have done in your legal career and the speeches you 
have made give me great insight as to where you will come out on 
these 5 percent of cases. 

But President Obama won the election and I will respect that. 
But when he was here, he set in motion a standard I thought that 
was more about seeking the Presidency than being fair to the 
nominee. 

When he said the critical ingredient is supplied by what is in the 
judge’s heart, translated that means I am not going to vote against 
my base because I am running for President. 

We have got a chance to start over. I hope we will take that 
chance and you will be asked hard questions and I think you ex- 
pect that. My belief is that you will do well because whether or not 
I agree with you on the big themes of life is not important. The 
question for me is have you earned the right to be here. 

If I give you this robe to put you on the Supreme Court, do I be- 
lieve at the end of the day that you will do what you think is best, 
that you have courage and you will be fair. Come Thursday I think 
I will know more about that. Good luck. 

Chairman Leahy. Thank you. Just so we make sure we are all 
using the same facts, Mr. Estrada was nominated when Repub- 
licans were in charge of the Senate, he was not given a hearing by 
the Republicans. 

He was given a hearing when the Democrats took back the ma- 
jority and the Senate and then he was told at that time, there were 
a number of questions that were submitted to him by both Repub- 
licans and Democrats and before it could be set for a vote on the 
floor to answer those questions, he declined to, he may have been 
distracted by an offer of a very high paying law firm, but I do not 
know. 

He was not given a hearing when the Republicans were in 
charge. He was given a hearing when the Democrats were in 
charge. 
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Senator Sessions. If I may, Mr. Chairman, since you brought it 
up. 

Chairman Leahy. I yield to Senator Sessions. 

Senator Sessions. We had seven attempts to bring him up for a 
final vote and that was blocked. I think I spoke on his behalf more 
than any other Senator. 

I do feel like that it was a clear decision on the part of the Demo- 
crats. The objection over release of documents of course were inter- 
nal memorandum — legal memorandum that he had provided that 
the former Solicitor General said it was not appropriate for the De- 
partment of Justice to produce. Thank you. 

Chairman Leahy. He should have had that hearing when the Re- 
publicans were in charge is what you are saying. 

Senator Cardin. Once Senator Cardin is finished, we will take 
a 10-minute break. 

STATEMENT OF HON. BENJAMIN CARDIN, A U.S. SENATOR 
FROM MARYLAND 

Senator Cardin. Judge Sotomayor, welcome to the United States 
Senate. I think you will find that each member of this Committee 
and each member of the United States Senate wants to do what 
is right for our country. 

Now we may differ on some of our views, which will come out 
during this hearing, but I think we all share a respect for your 
public service. Thank you for your willingness to serve on the Su- 
preme Court of the United States and I thank your family for the 
sacrifices they have made. 

I am honored to represent the people of Maryland in the U.S. 
Senate and to serve on the Judiciary Committee, as we consider 
one of our most important responsibilities, whether we should rec- 
ommend to the full Senate the confirmation of Judge Sonia 
Sotomayor to be an Associate Justice of the Supreme Court of the 
United States. 

The next term of the Supreme Court that begins in October is 
likely to consider fundamental issues that will impact the lives of 
all Americans. In recent years, there have been many important 
decisions decided by the Supreme Court by a 5-4 vote. Each Jus- 
tice can play a critical role in forming the needed consensus in our 
nation’s highest court. 

A new Justice could and very well may have a profound impact 
on the direction of the court. 

Supreme Court decisions affect each and every person in our na- 
tion. I think of my own family’s history. My grandfather came to 
America more than 100 years ago. I am convinced that they came 
to America not only for greater economic opportunities, but because 
of the ideals expressed in our Constitution, especially the First 
Amendment guaranteeing religious freedom. 

My grandparents wanted their children to grow up in a country 
where they were able to practice their Jewish faith and fully par- 
ticipate in their community and government. My father, one of 
their sons, became a lawyer, state legislator. Circuit Court judge 
and President of his synagogue. And now his son serves in the U.S. 
Senate. 
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While our Founding Fathers made freedom of religion a priority, 
equal protection for all races took longer to achieve. I attended Lib- 
erty School No. 64, a public elementary school in Baltimore City. 
It was part of a segregated public school system that under the law 
denied every student in Baltimore the opportunity to learn in a 
classroom that represented the diversity of our community. 

I remember with great sadness how discrimination was not only 
condoned but, more often than not, actually encouraged against 
Blacks, Jews, Catholics, and other minorities in the community. 
There were neighborhoods that my parents warned me to avoid for 
fear of my safety because I was Jewish. The local movie theater de- 
nied admission to African Americans. Community swimming pools 
had signs that said, “No Jews, No Blacks Allowed.” Even Balti- 
more’s amusement parks and sports clubs were segregated by race. 
Then came Brown v. Board of Education and suddenly my universe 
and community were changed forever. 

The decision itself moved our nation forward by correcting griev- 
ous wrongs that were built into the law. It also brought to the fore- 
front of our nation’s consciousness a great future jurist from Balti- 
more, Thurgood Marshall. Marshall had been denied admission to 
the University of Maryland Law School due to the color of his skin 
but went on to represent the plaintiffs in the 1954 landmark 
Brown v. Board of Education. And in 1967, it was Marshall, the 
grandson of a slave, who was appointed by President Lyndon John- 
son as the first African American to serve on the Supreme Court. 

The nine justices of the United States Supreme Court have the 
tremendous responsibility of safeguarding the framers’ intent and 
the guiding values of our Constitution while ensuring the protec- 
tions and rights found in that very Constitution are applied to and 
relevant to the issues of the day. At times, the Supreme Court has 
and should look beyond popular sentiment to preserve these basic 
principles and the rule of law. The next justice, who will fill Justice 
Souter’s place on the court will be an important voice on these fun- 
damental issues. 

It is my belief that the Constitution and Bill of Rights were cre- 
ated to be living documents that stand together as the foundation 
for the rule of law in our nation. Our history reflects this. When 
the Constitution was written, African Americans were considered 
property and counted only as three-fifths of a person. Non-whites 
and women were not allowed to vote. Individuals were restricted by 
race as to whom they could marry. Laws passed by Congress and 
decisions by the Supreme Court undeniably moved our country for- 
ward, continuing the progression of Constitutional protections that 
have changed our Nation for the better. 

Before the Court ruled in Brown v. Board of Education that sep- 
arate was not equal, the law permitted our society to have separate 
facilities for black and white students. Before the Court ruled in 
Loving V. Virginia, a state could prohibit persons from marrying 
based on race. Before the Court ruled in Roe v. Wade, women had 
no constitutional implied right to privacy. These are difficult ques- 
tions that have come before the Court and that the Framers could 
not have anticipated. New challenges will continue to arise but the 
basic framework of protections remains. 
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I want to compliment President Obama in forwarding to the 
United States Senate a nominee, Judge Sonia Sotomayor, who is 
well qualified for our consideration. Her well-rounded background, 
including extensive experiences as a prosecutor, trial judge and ap- 
pellate judge, will prove a valuable addition to our nation’s court. 

As a relatively new member of the Senate Judiciary Committee, 
as I prepared for this week, I considered a few key standards that 
apply to all judicial nominations. First, I believe nominees must 
have an appreciation for the Constitution and the protections it 
provides to each and every American. She or he must embrace a 
judicial philosophy that reflects mainstream American values, not 
narrow ideological interests. 

They should have a strong passion to continue the Court’s ad- 
vancements in Civil Rights. There is a careful balance to be found 
here. Our next Justice should advance the protections in our Con- 
stitution, but not disregard important precedent that has made our 
society stronger by embracing our civil liberties. 

I believe judicial nominees also must demonstrate a respect for 
the rights and responsibilities of each branch of government. These 
criteria allow me to evaluate a particular judge and whether she 
or he might place their personal philosophy ahead of the responsi- 
bility of the office. 

As this Committee begins considering the nomination of Sonia 
Sotomayor, I want to quote Justice Thurgood Marshall, who said, 
“None of us got where we are solely by pulling ourselves up by our 
bootstraps.” Judge Sotomayor is a perfect example of how family, 
hard work, supportive professors and mentors, and opportunity all 
can come together to create a real American success story. 

She was born in New York, to a Puerto Rican family, and grew 
up in a public housing project in the South Bronx. Her mother was 
a nurse and her father was a factory worker with a third-grade 
education. She was taught early in life that education is the key 
to success, and her strong work ethic enabled her to excel in school 
and graduate valedictorian of her high school. 

She attended Princeton University, graduating cum laude and 
Phi Beta Kappa, and she received the highest honors Princeton 
awards to an undergraduate. At Yale Law School, she was editor 
of the Law Review, where she was known to stand up for herself 
and not to be intimidated by anyone. 

Nominated by both Democratic and Republican presidents, for 17 
years she has been a distinguished jurist and now has more federal 
judicial experience than any Supreme Court nominee in the last 
hundred years. 

This week’s hearings are essential. With some understanding of 
the context of Judge Sotomayor’s life and the role that she poten- 
tially is about to fill on the Supreme Court, I believe it is particu- 
larly important during these confirmation hearings to question 
Judge Sotomayor on the guiding principles she would use on reach- 
ing decisions. 

For example, it is important for me to understand her interpreta- 
tion of established precedent, on protecting individual Constitu- 
tional rights. I believe it would be wrong for Supreme Court Jus- 
tices to turn their back on landmark Court precedents protecting 
individual Constitutional rights. 
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It is likely that the Supreme Court will consider important pro- 
tections in our Constitution for women, our environment and con- 
sumers, as well as voting rights, privacy, and the separation of 
church and state, among others, in coming years. The Supreme 
Court also has recently been active in imposing limits on executive 
power. It will continue to deal with the Constitutional rights in our 
criminal justice system, the rights of terror detainees and the 
rights of non-citizens. 

All of these issues test our Nation’s and the Supreme Court’s 
commitment to our founding principles and fundamental values. 
For this reason, we need to Imow how our nominee might approach 
these issues and analyze these decisions. 

Mr. Chairman, I look forward to hearing from Judge Sotomayor 
on these issues and I expect that she will share with this com- 
mittee and the American people her judicial views and her 
thoughts on the protections in our Constitution. 

Once again. Judge Sotomayor, I want to thank you for your pub- 
lic service and readiness to take on these great responsibilities for 
our nation. I also again want to thank your family for their clear 
support and sacrifice that has brought us to this hearing today. 

Chairman Leahy. Thank you. Senator Cardin. After discussion 
with Senator Sessions, we will take a 10-minute break and come 
back. We are trying to figure out a lunch hour time. You have been 
very, very patient. Judge. 

One thing we will do in case the press wonders, there is a sign 
in front of you that has your name, which everybody knows here. 
It is angled in such a way that it is shining right in the eyes — no, 
don’t you worry about it. The sign will be gone. That will not mean 
that that is not your place when you come back. Thank you. We 
stand recessed for 10 minutes. 

[Recess 11:42 a.m. to 12:01 p.m.] 

Chairman Leahy. Judge, you may have a broken ankle, but you 
beat me back to the hearing room. I am looking. Senator Sessions. 
It will be Senator Cornyn next. Is that right? 

Senator Sessions. Yes. 

Chairman Leahy. Senator Cornyn, and then Senator White- 
house. 

Senator Cornyn. 

STATEMENT OF HON. JOHN CORNYN, A U.S. SENATOR FROM 

TEXAS 

Senator Cornyn. Thank you, Mr. Chairman. 

Judge Sotomayor, you will recall Justice Jackson said of the Su- 
preme Court, “We are not final because we are infallible. We are 
infallible only because we are final.” Hence, the importance of these 
hearings and your nomination. 

I want to join my colleagues in extending a warm welcome to you 
and your family and, of course, join my other colleagues who have 
noted your distinguished career. As I have said as often as I have 
been asked about your nomination in the weeks since it occurred, 
I said your nomination should make us all feel good as Americans 
that people of humble origin can work hard, through sacrifice and 
love and support of their families, achieve great things in America. 
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That makes me feel very good about our country and about the op- 
portunity it provides to each of us. 

In the history of the United States, there have only been 110 
people who served on the Supreme Court — 110. It is amazing to 
think about that. This means that each and every Supreme Court 
nomination is a historic moment for our Nation. Each Supreme 
Court nomination is a time for national conversation and reflection 
on the role of the Supreme Court. 

We have to ask ourselves, those of us who have the constitutional 
obligation to provide advice and consent, what is the proper direc- 
tion of the Supreme Court in deciding how we should vote and con- 
duct ourselves during the course of the hearing. And, of course, I 
think it is always useful to recall our history, that the Framers cre- 
ated a written Constitution to make sure our constitutional rights 
were fixed and certain; that the State conventions who represented 
we, the people, looked at that written Constitution and decided to 
ratify it. And the idea was, of course, that our rights should not 
be floating in the ether but, rather, be written down for all to see 
so we could all understand what those rights, in fact, are. 

This framework gave judges a role that is both unique and very 
important. The role of judges was intended to be modest — that is, 
self-restrained and limited. Judges, of course, are not free to invent 
new rights as they see fit. Rather, they are supposed to enforce the 
Constitution’s text and to leave the rest up to “we, the people,” 
through the elected representatives of the people, such as the Con- 
gress. 

It is my opinion that over time the Supreme Court has often 
veered off the course established by the Framers. First, the Su- 
preme Court has invented new rights not clearly rooted in any con- 
stitutional text. For example, the Supreme Court has micro man- 
aged the death penalty, recognized in 35 States and by the Federal 
Government itself, and created new rights spun from whole cloth. 
It has announced constitutional rules governing everything from 
punitive damages to sexual activity. It has relied on international 
law that you have heard some discussion about that the people 
have never adopted. 

The Supreme Court has even taken on the job of defining the 
rules of the game of golf. If you are curious, that is PGA Tour v. 
Martin from 2001. 

Some people have talked about judicial activism. In one sense, I 
think people say activism is a good thing if it is enforcing the 
rights and the laws that have been passed by the legislative 
branch. On the other hand, as you know, inventing new rights, 
veering off this course of enforcing a written text and pulling ideas 
out of the ether are pretty far from enforcing the written Constitu- 
tion that the Framers proposed and that the people enacted. 

My opinion is that as the Supreme Court has invented new 
rights, it has often neglected others. This flip side is troubling to 
me, too. Many of the original important safeguards on Government 
power have been watered down or even ignored. Express constitu- 
tional limitations like the Takings Clause of the Fifth Amendment, 
designed to protect private property, and the Commerce Clause’s 
limitations on federal power, as well as the Second Amendment 
right to keep and bear arms, I believe have been artificially lim- 
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ited, almost like they have been written out of the Constitution 
over time. On occasion, judges just have not enforced them like I 
believe the American people expected them to do. 

So what is the future like? Where should the Supreme Court go 
from here? I think there are two choices. 

First, the Supreme Court could try to get us back on course. That 
is, the Court could demonstrate renewed respect for our original 
plan of Government and return us slowly but surely to a written 
Constitution and written laws rather than judge-made laws. The 
Supreme Court’s recent Second Amendment decision in D.C. v. 
Heller I think is a good example of that. 

Or the Court could, alternatively, veer off course once again and 
follow its own star. It could continue to depart from the written 
Constitution. It could further erode the established rights that we 
have in the text of the Constitution, and it could invent even more 
brand-new rights not rooted in the text and not agreed to by the 
American people. 

Your Honor, I think the purpose of this hearing is to determine 
which path you would take us on, if confirmed to the United States 
Supreme Court. Would you vote to return to a written Constitution 
and laws written by the elected representatives of the people? Or 
would you take us further away from the written Constitution and 
laws legitimized by the consent of the governed? 

To help the American people understand which of these paths 
you would take us down, we need to know more about your record. 
We need to know more about the legal reasoning behind some of 
your opinions on the Second Circuit. And we need to know more 
about some of your public statements related to your judicial phi- 
losophy. 

In looking at your opinions on the Second Circuit, we recognize 
that lower-court judges are bound by the Supreme Court and by 
circuit precedent. To borrow a football analogy, a lower-court judge 
is like the quarterback who executes the plays, not the coach that 
calls them. That means many of your cases do not really tell us 
that much about your judicial philosophy or what it would be in 
action, if confirmed to the United States Supreme Court. But a few 
of your opinions do raise questions that I intend to ask you about, 
and they do suggest, I think, the kinds of plays you would call if 
you were promoted to the coaching staff. 

These opinions raise the question: Would you steer the Court in 
a direction of limiting the rights that generations of Americans 
have regarded as fundamental? So Americans need to know wheth- 
er you would limit, for example, the scope of the Second Amend- 
ment and whether we can count on you to uphold one of the funda- 
mental liberties enshrined in the Bill of Rights. 

They need to know, we need to know, whether you would limit 
the scope of the Fifth Amendment and whether you would expand 
the definition of “public use” by which Government can take pri- 
vate property from one person and give it to another. And we need 
to know whether you will uphold the plain language of the Equal 
Protection Clause of the 14th Amendment, promising that, “No 
State shall. .deny to any person within its jurisdiction the equal 
protection of the laws.” 
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Judge, some of your opinions suggest that you would limit some 
of these constitutional rights, and some of your public statements 
that have already been mentioned suggest that you would invent 
rights that do not exist in the Constitution. 

For example, in a 2001 speech, you argue that there is no objec- 
tivity in law, but only what you called “a series of perspectives 
rooted in life experience of the judge.” 

In a 2006 speech, you said that judges can and even must change 
the law — even introducing what you called “radical change” — to 
meet the needs of an “evolving” society. 

In a 2009 speech, you endorsed the use of foreign law in inter- 
preting the American Constitution on the grounds that it gives 
judges “good ideas” that “get their creative juices flowing.” 

Judge Sotomayor, no one can accuse you of not having been can- 
did about your views. Not every nominee is so open about their 
views. Yet many Americans are left to wonder whether these var- 
ious — what these various statements mean and what you are try- 
ing to get at with these various remarks. Some wonder whether 
you are the kind of judge who will uphold the written Constitution 
or the kind of judge who will veer us off course — and toward new 
rights invented by judges rather than ratified by the people. 

These are some my concerns, and I assure you that you will have 
every opportunity to address those and make clear which path you 
would take us down if you are confirmed to the Supreme Court. 

I thank you very much and congratulations once again. 

Chairman Leahy. Thank you very much. Senator Cornyn. 

Senator Whitehouse. 

STATEMENT OF HON. SHELDON WHITEHOUSE, A U.S. SENATOR 
FROM RHODE ISLAND 

Senator Whitehouse. Thank you, Mr. Chairman. 

Judge Sotomayor, welcome. Welcome to you and to your family. 
Your nomination caps what has already been a remarkable legal 
career. And I join many, many Americans who are so proud to see 
you here today. It is a great country, isn’t it? And you represent 
its greatest attributes. 

Your record leaves no doubt that you have the intellectual ability 
to serve as a Justice. From meeting with you and from the out- 
pouring of support I have experienced both personally and from or- 
ganizations that have worked with you, your demeanor and your 
collegiality are well established. I appreciate your years as a pros- 
ecutor, working in the trenches of law enforcement. I am looking 
forward to learning more about the experience and judgment you 
are poised to bring to the Supreme Court. 

In the last 2% months and today, my Republican colleagues have 
talked a great deal about judicial modesty and restraint. Fair 
enough to a point, but that point comes when these words become 
slogans, not real critiques of your record. Indeed, these calls for re- 
straint and modesty, and complaints about “activist” judges, are 
often codewords, seeking a particular kind of judge who will deliver 
a particular set of political outcomes. 

It is fair to inquire into a nominee’s judicial philosophy, and we 
will here have a serious and fair inquiry. But the pretense that Re- 
publican nominees embody modesty and restraint, or that Demo- 
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cratic nominees must be activists, runs starkly counter to recent 
history. 

I particularly reject the analogy of a judge to an “umpire” who 
merely calls “balls and strikes.” If judging were that mechanical, 
we would not need nine Supreme Court Justices. The task of an 
appellate judge, particularly on a court of final appeal, is often to 
define the strike zone, within a matrix of constitutional principle, 
legislative intent, and statutory construction. 

The umpire analogy is belied by Chief Justice Roberts, though he 
cast himself as an umpire during his confirmation hearings. Jeffrey 
Toobin, a well-respected legal commentator, has recently reported 
that — and this is a quote — “[i]n every major case since he became 
the Nation’s 17th Chief Justice, Roberts has sided with the pros- 
ecution over the defendant, the state over the condemned, the exec- 
utive branch over the legislative, and the corporate defendant over 
the individual plaintiff.” Some umpire. 

And is it a coincidence that this pattern, to continue Toobin’s 
quote, “has served the interests, and reflected the values of the 
contemporary Republican party” ? Some coincidence. 

For all the talk of modesty and restraint, the right-wing Justices 
of the Court have a striking record of ignoring precedent, over- 
turning congressional statutes, limiting constitutional protections, 
and discovering new constitutional rights: the infamous Ledbetter 
decision, for instance; the Louisville and Seattle integration cases; 
the first limitation on Roe v. Wade that outright disregards the 
woman’s health and safety; and the D.C. Heller decision, discov- 
ering a constitutional right to own guns that the Court had not 
previously noticed in 220 years. Some balls and strikes. 

Over and over, news reporting discusses “fundamental changes 
in the law” wrought by the Roberts Court’s right-wing flank. The 
Roberts Court has not kept the promises of modesty or humility 
made when President Bush nominated Justices Roberts and Alito. 

So, Judge Sotomayor, I would like to avoid codewords and look 
for a simple pledge from you during these hearings: that you will 
respect the role of Congress as representatives of the American 
people; that you will decide cases based on the law and the facts; 
that you will not prejudge any case, but listen to every party that 
comes before you; and that you will respect precedent and limit 
yourself to the issues that the Court must decide; in short, that you 
will use the broad discretion of a Supreme Court Justice wisely. 

Let me emphasize that broad discretion. As Justice Stevens has 
said, “the work of Federal judges from the days of John Marshall 
to the present, like the work of the English common-law judges, 
sometimes requires the exercise of judgment — a faculty that inevi- 
tably calls into play notions of justice, fairness, and concern about 
the future impact of a decision.” 

Look at our history. America’s common law inheritance is the ac- 
cretion over generations of individual exercises of judgment. Our 
Constitution is a great document that John Marshall noted leaves 
“the minor ingredients” to judgment, to be deduced by our Justices 
from the document’s great principles. The liberties in our Constitu- 
tion have their boundaries defined, in the gray and overlapping 
areas, by informed judgment. None of this is “balls and strikes.” 
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It has been a truism since Marbury v. Madison that courts have 
the authority to “say what the law is,” even to invalidate statutes 
enacted by the elected branches of government when they conflict 
with the Constitution. So the issue is not whether you have a wide 
field of discretion: you will. As Justice Cardozo reminds us, you are 
not free to act as “a knight-errant, roaming at will in pursuit of 
[your] own ideal of beauty or of goodness,” yet, he concluded, 
“[wjide enough in all conscience is the field of discretion that re- 
mains.” 

The question for this hearing is: Will you bring good judgment 
to that wide field? Will you understand, and care, how your deci- 
sions affect the lives of Americans? Will you use your broad discre- 
tion to advance the promises of liberty and justice made by the 
Constitution? 

I believe that your diverse life experience, your broad profes- 
sional background, your expertise as a judge at each level of the 
system, will bring you that judgement. As Oliver Wendell Holmes 
famously said, the life of the law has not been logic, it has been 
experience. 

If your wide experience brings life to a sense of the difficult cir- 
cumstances faced by the less powerful among us: the woman shunt- 
ed around the bank from voicemail to voicemail as she tries to 
avoid foreclosure for her family; the family struggling to get by in 
the neighborhood where the police only come with raid jackets on; 
the couple up late at the kitchen table after the kids are in bed 
sweating out how to make ends meet that month; the man who be- 
lieves a little differently, or looks a little different, or thinks things 
should be different; if you have empathy for those people in this 
job, you are doing nothing wrong. 

The Founding Fathers set up the American judiciary as a check 
on the excesses of the elected branches and as a refuge when those 
branches are corrupted or consumed by passing passions. Courts 
were designed to be our guardians against what Hamilton in the 
Federalist Papers called “those ill humors, which the arts of de- 
signing men, or the influence of particular conjunctures, sometimes 
disseminate among the people . . . and which . . . have a tend- 

ency ... to occasion serious oppressions of the minor party in 
the community.” In present circumstances, those oppressions tend 
to fall on the poor and voiceless. But as Hamilton noted, 
“[cjonsiderate men, of every description, ought to prize whatever 
will tend to beget or fortify that temper in the courts: as no man 
can be sure that he may not be tomorrow the victim of a spirit of 
injustice, by which he may be a gainer to-day.” 

The courtroom can be the only sanctuary for the little guy when 
the forces of society are arrayed against him, when proper opinion 
and elected officialdom will lend him no ear. This is a correct, fit- 
ting, and intended function of the judiciary in our constitutional 
structure, and the empathy President Obama saw in you has a con- 
stitutionally proper place in that structure. If everyone on the 
Court always voted for the prosecution against the defendant, for 
the corporation against the plaintiffs, and for the government 
against the condemned, a vital spark of American democracy would 
be extinguished. A courtroom is supposed to be a place where the 
status quo can be disrupted, even upended, when the Constitution 
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or laws may require; where the comfortable can sometimes he af- 
flicted and the afflicted find some comfort, all under the stern shel- 
ter of the law. It is worth remembering that judges of the United 
States have shown great courage over the years, courage verging 
on heroism, in providing that sanctuary of careful attention, what 
James Bryce called “the cool dry atmosphere of judicial determina- 
tion,” amidst the inflamed passions or invested powers of the day. 

Judge Sotomayor, I believe your broad and balanced background 
and empathy prepare you well for this constitutional and proper ju- 
dicial role. And I join my colleagues in welcoming you to the Com- 
mittee and looking forward to your testimony. 

Chairman Leahy. Thank you. 

Senator Coburn. 

STATEMENT OF HON. TOM COBURN, A U.S. SENATOR FROM 

OKLAHOMA 

Senator Coburn. Thank you. 

Judge, welcome. It is truly an honor to have you before us. It 
says something remarkable about our country that you are here, 
and I assure you during your time before this Committee you will 
be treated with the utmost respect and kindness. It will not distin- 
guish, however, that we will be thorough as we probe the areas 
where we have concerns. 

There is no question that you have a stellar resume, and if 
resumes and judicial history were all that we went by, we wouldn’t 
need to have this hearing. But, in fact, other things add into that. 

Equally important to us providing consent on this nomination is 
our determination that you have a judicial philosophy that reflects 
what our Founders intended. There is great division about what 
that means. I also wanted to note that I thought this was your 
hearing, not Judge Roberts’ hearing, and that the partial-birth 
abortion ban was a law passed by the United States Congress and 
was upheld by the Supreme Court. So I have a different point of 
view on that. 

As I expressed to you in our meeting, I think our Nation is at 
a critical point. I think we are starting to see cracks, and the rea- 
son I say that is because I think the glue that binds our Nation 
together is not our political philosophies. We have very different 
political philosophies. The thing that binds us together is an innate 
trust that you can have fair and impartial judgment in this coun- 
try, that we better than any other nation, when we have been 
wrong, have corrected the wrongs of our founding; but we have in- 
stilled the confidence that, in fact, when you come before it, there 
is blind justice. And that, in fact, allows us the ability to overlook 
other areas where we are not so good because it instills in us the 
confidence of an opportunity to have a fair hearing and a just out- 
come. 

I am concerned, as many of my colleagues, with some of your 
statements, and I do not know if the statements were made to be 
provocative or if they are truly heart-felt in what you have said. 
But I know that some of those concerns will guide my questioning 
when we come to the questioning period. And you were very 
straightforward with me in our meeting, and my hope is that you 
will be there as well. 
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I am deeply concerned by your assertion that the law is uncer- 
tain — that goes completely against what I just said about the rule 
of law being the glue that binds us together — and your praise for 
an unpredictable system of justice. I think we want it to be predict- 
able. We want it to be predictable in its fairness and the fact in 
how cases are viewed. And it shouldn’t matter which judge you get. 
It should matter what the law is and the facts are. 

I am worried that our Constitution may be seen to be malleable 
and evolving when I, as someone who comes from the heartland, 
seems to grasp and hold and the people that I represent from the 
State of Oklahoma seem to grasp and hold that there is a 
foundational document and there are statutes and occasionally 
treaties that should he the rule rather than our opinions. 

Other statements such as the court of appeals is where policy is 
made, that is surprising to me. And as I look at our Founders, the 
Court is to be a check, not a policymaker. Your assertion that eth- 
nicity and gender will make someone a better judge, although I un- 
derstand the feelings and emotions behind that, I am not sure that 
could be factually correct. Maybe a better judge than some, but not 
a better judge than others. 

The other statement, there is no objective stance but only a se- 
ries of perspectives, no neutrality, no escape from choice in judg- 
ing — what that implies, the fact that it is subjective implies that 
it is not objective. And if we disregard objective consideration of 
facts, then all rulings are subjective, and we lose the glue that 
binds us together as a Nation. 

Even more important is your questioning of whether the applica- 
tion of impartiality in judging, including transcending personal 
sympathies and prejudices, is possible in most cases or is even de- 
sirable is extremely troubling to me. 

You have taken the oath already twice and, if confirmed, will 
take it again. And I want to repeat it again. It has been said once 
this morning. Here is the oath: “I do solemnly swear or affirm that 
I will administer justice without respect to persons, and do equal 
right to the poor and to the rich, and will faithfully and impartially 
discharge and perform all the duties incumbent upon me under the 
Constitution and the laws of the United States, so help me God.” 

It does not reference foreign law anywhere. It does not reference 
whether or not we lose influence in the international community. 
We lost influence when we became a country in the international 
community to several countries. But the fact is that did not impede 
us from establishing this great republic. 

I think this oath succinctly captures the role of a judge, and I 
am concerned about some of your statements in regard to that. 
Your judicial philosophy might be — and I am not saying it is — in- 
consistent with the impartial, neutral arbiter that the oath de- 
scribes. 

With regard to your judicial philosophy, the burden of proof rests 
on you, but in this case, that burden has been exaggerated by some 
of your statements and also by some of President Obama’s stated 
intent to nominate someone who is not impartial but instead favors 
certain groups of people. 

During the campaign, he promised to nominate someone who has 
got the heart and the empathy to recognize what it is like to be 
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a young teenage mom. The implication is that our judges today do 
not have that. Do you realize how astounding that is? The empathy 
to understand what it is like to he poor, to be African American or 
gay or disabled or old. Most of our judges understand what it is 
like to be old. 

[Laughter.] 

Senator Coburn. Senator Obama referred his “empathy stand- 
ard” when he voted against Chief Justice Roberts. He stated, “The 
tough cases can only be determined on the basis of one’s deepest 
values, one’s core concerns, one’s broader perspective on how the 
world works, and the depth and breadth of one’s empathy.” 

I believe that standard is antithetical to the proper role of a 
judge. The American people expect their judges to treat all litigants 
equally, not to favor and not to enter the courtroom already preju- 
diced against one of the parties. That is why Lady Justice is always 
depicted blind and why Aristotle defined law as “reason free from 
passion.” 

Do we expect a judge to merely call balls and strikes? Maybe so, 
maybe not. But we certainly do not expect them to sympathize with 
one party over the other, and that is where empathy comes from. 

Judge Sotomayor, you must prove to the Senate that you will ad- 
here to the proper role of a judge and only base your opinions on 
the Constitution, statutes, and, when appropriate, treaties. That is 
your oath. That is what the Constitution demands of you. You must 
demonstrate that you will strictly interpret the Constitution and 
our laws and will not be swayed by your personal biases or your 
political preferences — which you are entitled to. 

As Alexander Hamilton stated in Federalist Paper No. 78, “The 
interpretation of the law is the proper and peculiar province of the 
courts. The Constitution, however, must be regarded by the judges 
as fundamental law.” He further stated it was indispensable in the 
courts of justice that judges have “an inflexible and uniform adher- 
ence to the rights of the Constitution.” A nominee who does not ad- 
here to these standards necessarily rejects the role of a judge as 
dictated by the Constitution and should not be confirmed. 

I look forward to a respectful and rigorous interchange with you 
during my time to question you. I have several questions that I 
hope you will be able to answer. I will try not to put you in a case 
where you have to answer a future opinion. I understand your de- 
sire in that regard, and I respect it. 

I thank you for being here, and I applaud your accomplishments. 
May God bless you. 

Chairman Leahy. Thank you. Senator. 

We have been joined by the Deputy Majority Leader, Senator 
Durbin, and just so everyone can plan, especially you. Judge, we 
will hear from Senator Durbin. We will then recess until 2 o’clock, 
and we will come back at 2 o’clock, at which point Senator Klo- 
buchar will be recognized. 

Senator Durbin. 

STATEMENT OF HON. RICHARD J. DURBIN, A U.S. SENATOR 

FROM ILLINOIS 

Senator Durbin. Thank you very much, Mr. Chairman. 
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Judge Sotomayor, welcome to you and your family. These nomi- 
nation hearings can he long and painful, but after surviving a bro- 
ken ankle and individual meetings with 89 different U.S. Senators 
in the past few weeks, you are certainly battle-tested. 

At the nomination hearing for Judge Ruth Bader Ginsburg in 
1993, my friend Senator Paul Simon of Illinois asked the following 
question: “You face a much harsher judge . . . than this Com- 
mittee and that is the judgment of history. And that judgment is 
likely to revolve around the question: Did she restrict freedom or 
did she expand it? ” 

I asked this question with respect to the nominations of Chief 
Justice Roberts and. Justice Alito, and I think it is an important 
question of any court nominee, particularly to the Supreme Court. 

The nine men and women on the Supreme Court serve lifetime 
appointments, and they resolve many of our most significant 
issues. It is the Supreme Court that defines our personal right to 
privacy and decides the restrictions to be placed on the most per- 
sonal aspects of our lives. 

The Court decides the rights of the victims of discrimination, im- 
migrants, consumers. The nine Justices decide whether Congress 
has the authority to pass laws to protect our civil rights and our 
environment. They decide what checks will exist on the executive 
branch in war and in peace. 

Because these issues are so important, we need Justices with in- 
telligence, knowledge of the law, the proper judicial temperament, 
and a commitment to impartial justice. More than that, we need 
our Supreme Court Justices to have an understanding of the real 
world and the impact their decisions will have on everyday people. 
We need Justices whose wisdom 

[Protestor outburst.] 

Chairman Leahy. The officer will remove the person. The officer 
will remove the person. As I have said before, and both Senator 
Sessions and I have said, you are guests of the Senate while you 
are here. Everybody is a guest of the Senate. Judge Sotomayor de- 
serves the respect of being heard. The Senators deserve the respect 
of being heard. No outburst will be allowed that might interrupt 
the ability of the Senators or of the judge or, I might say, of our 
guests who are sitting here patiently listening to everything that 
is being said. 

I thank the Capitol Police for responding as quickly and as rap- 
idly and as professionally as they always do. I apologize to Senator 
Durbin for the interruption, and I yield back to him. 

Senator Sessions. Thank you, Mr. Chairman. 

Senator Durbin. Thank you, Mr. Chairman. 

More than that, we need our Supreme Court Justices to have an 
understanding of the real world and the impact their decisions 
have on everyday people. We need Justices whose wisdom comes 
from life, not just from law books. 

Sadly, this important quality seems to be in short supply. The 
current Supreme Court has issued many decisions that I think rep- 
resent a triumph of ideology over common sense. When Chief Jus- 
tice Roberts came before this Committee in 2005, he famously said 
a Supreme Court Justice is like an umpire calling balls and strikes. 
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We have observed, unfortunately, that it is a little hard to see 
home plate from right field. 

If being a Supreme Court Justice were as easy as calling balls 
and strikes, we wouldn’t see many 5-4 decisions in the Court. But 
in the last year alone, 23 of the Supreme Court’s 74 decisions were 
decided by a 5-4 vote. 

The recent decision of Ledbetter v. Goodyear Tire and Rubber is 
a classic example of the Supreme Court putting activism over com- 
mon sense. The question in that case was simply, fundamental: 
Should women be paid the same as men for the same work? Lilly 
Ledbetter was a manager at a Goodyear Tire plant in Alabama, 
worked there for 19 years, did not learn until she was about to re- 
tire that her male colleagues in the same job were paid more. She 
brought a discrimination lawsuit. The jury awarded her a verdict. 

The Supreme Court in a 5-4 decision reversed it and threw out 
the verdict. The basis for it? They said Lilly Ledbetter filed her dis- 
crimination complaint too late. They said her complaint should 
have been filed within 180 days of the first discriminatory pay- 
check. 

That decision defied common sense in the realities of a workplace 
where few employees know what their fellow employees are being 
paid. It contradicted decades of past precedent. 

In the case Safford Unified School District v. Redding, a 13-year- 
old girl was strip-searched at her school because of a false rumor 
that she was hiding ibuprofen pills. At the oral argument in April 
several of the Supreme Court Justices asked questions about the 
case that, unfortunately, revealed a stunning lack of empathy 
about the eighth-grade victim. One of the Justices even suggested 
that being strip-searched was no different than changing clothes 
for gym class. Although Justice Ruth Bader Ginsburg helped her 
eight male colleagues understand why the strip-search of a 13- 
year-old girl was humiliating enough to violate her constitutional 
rights, a majority of the Justices ruled that the school officials were 
immune from liability. 

In a 5-4 case in 2007, Gonzales v. Carhart, the Supreme Court 
again overturned past precedent and ruled for the first time it was 
permissible to place restrictions on abortion that do not include an 
exception regarding a woman’s health. 

Judge Sotomayor, you have overcome many obstacles in your life 
that have given you an understanding of the daily realities and 
struggles faced by everyday people. You grew up in a housing com- 
plex in the Bronx. You overcame a diagnosis of juvenile diabetes 
at age 8 and the death of your father at age 9. Your mother worked 
two jobs so she could afford to send you and your brothers to 
Catholic schools, and you earned scholarships to Princeton and 
Yale. I know how proud you are of your mom and your family. 

Your first job out of law school was as assistant district attorney 
where you prosecuted violent crime. You went on to work in a law 
firm representing corporations, which gave you another valuable 
perspective. In 17 years as a Federal judge, you have demonstrated 
an ability to see both sides of the issues. You earned a reputation 
as being restrained and moderate and neutral. 

Of the 110 individuals who have served as Supreme Court Jus- 
tices throughout our Nation’s history, 106 have been white males. 
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Until Thurgood Marshall’s appointment to the Supreme Court a 
generation ago, every Justice throughout our Nation’s history had 
been a white male. President Obama’s nomination of you to serve 
as the first Hispanic and the third woman on the Supreme Court 
is historic. The President knows and we know that to be the first 
you have to meet a higher standard. Before you can serve on this 
Court, the American people, through their elected Senators, will be 
asked to judge you. We owe it to you and the Constitution to be 
a fair jury. 

Thank you, Mr. Chairman. 

Chairman Leahy. Thank you very much, and. Judge, thank you. 
Enjoy your lunch. We will look forward to coming back. And when 
you come back, we will hear from Senator Klobuchar, Senator 
Kaufman, Senator Specter, Senator Franken, and I welcome Sen- 
ator Franken to the Committee. And we will then have an intro- 
duction of you, and what everybody has really been waiting to 
hear, we will hear from you. So thank you very, very much. Judge. 

[Whereupon, at 12:38 p.m., the Committee recessed, to reconvene 
at 2:00 p.m., this same day.] 

Chairman Leahy. Thank you. If we could get back order in the 
room. 

It’s good to have you back here. As I recall, we left at Senator 
Klobuchar. You’re next, and I will yield to Senator Klobuchar. 

STATEMENT OF HON. AMY KLOBUCHAR, A U.S. SENATOR 
FROM THE STATE OF MINNESOTA 

Senator Klobuchar. Thank you very much, Mr. Chair. 

Welcome back. Judge. It’s a pleasure to see you again. I enjoyed 
our conversation. And what I most remembered about that, is that 
you confessed to me that you once brought a winter parka to Min- 
nesota in June. 

[Laughter]. 

Senator Klobuchar. And I promise I will not hold that against 
you during this week. 

I know you have many friends and family here, but it was really 
an honor for me to meet your mom. When President Obama first 
announced your nomination, I loved the story about how your mom 
saved all of her money to buy you and your brother the first set 
of encyclopedias in the neighborhood, and it reminded me of when 
my own parents brought us Encyclopedia Brittannicas. It always 
held this hallowed place in the hallway, and for me they were a 
window on the world and a gateway to knowledge, which they 
clearly were to you as well. 

From the time you were nine years old, your mom raised you and 
your brother on her own. She struggled to buy those encyclopedias 
on her nurse’s salary, but she did it because she believed deeply 
in the value of education. You went on to be the valedictorian of 
your high school class and to be tops in your class in college, and 
go to law school. 

After that, and this is an experience that we have in common, 
you became a local prosecutor. Most of my questions during this 
hearing will be about opinions you’ve authored and work that 
you’ve done in the criminal area. I believe having judges with real- 
world front-line experience as prosecutors is a good thing. 
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When I think about the inspiring journey of your life I’m re- 
minded of other Supreme Court Justices who came from, in your 
own words, “modest and challenging circumstances”. There is Jus- 
tice O’Connor, who lived the first years of her life in a ranch in Ari- 
zona with no running water and no electricity. By sheer necessity, 
she learned how to mend fences, ride horses, brand cattle, shoot a 
rifle, and even drive a truck, all before she was 13 years old. 

I also think about Justice Thurgood Marshall, who was the 
great-grandson of a slave. His mother was a teacher, while his fa- 
ther worked as a Pullman car waiter before becoming a steward at 
an all-white country club. Justice Marshall waited tables to put 
himself through law school and his mom actually pawned her wed- 
ding and engagement rings to get the down payment to send him 
to Howard University Law School here in Washington. 

And then there’s Justice Blackman, who grew up in a St. Paul 
working-class neighborhood in my home State of Minnesota. He 
was able to attend Harvard College only because at the last minute 
the Harvard Club of Minnesota got him a scholarship, and then he 
went on to Harvard where he worked as a tutor and a janitor. 
Through four years of college and three years of law school, his 
family was never able to scrape up enough money to bring him 
back to Minnesota for Christmas. 

Each of these very different Justices grew up in challenging cir- 
cumstances. No one can doubt that for each of these Justices, their 
life experiences shaped their work and they did — that they did on 
the Supreme Court. This should be unremarkable and, in fact, it’s 
completely appropriate. 

After all, our own Committee members demonstrate the value 
that comes from members who have different backgrounds and per- 
spectives. For instance, at the same time my accomplished col- 
league Senator Whitehouse, son of a renowned diplomat, was grow- 
ing up in Saigon during the Vietnam War, I was working as a car 
hop at the A&W Rootbeer stand in suburban Minnesota. 

And while Senator Hatch is a famed gospel music songwriter. 
Senator Leahy is such a devoted fan of the Grateful Dead that he 
once had trouble taking a call from the President of the United 
States because the Chairman was on stage with the Grateful Dead. 

[Laughter]. 

Senator Klobuchar. We have been tremendously blessed on this 
Committee with the gift of having members with different back- 
grounds and different experiences, just as different experiences are 
a gift for any court in this land. 

So when one of my colleagues questioned whether you. Judge, 
would be a Justice for all of us or just for some of us, I couldn’t 
help but remember something that Hubert Humphrey once said. 
He said, “America is all the richer for the many different and dis- 
tinctive strands of which it is woven.” 

Along those lines. Judge, you are only the third woman in history 
to come before this Committee as a Supreme Court nominee, and 
as you can see there are currently only two women on this Com- 
mittee, Senator Feinstein and myself. So I think it’s worth remem- 
bering that when Justice O’Connor graduated from law school, the 
only offer she got from law firms were for legal secretary positions. 
Justice O’Connor, who graduated third in her class from Stanford 
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Law School, saw her accomplishments reduced to one question: can 
she type? 

Justice Ginsherg faced similar obstacles. When she entered Har- 
vard Law School, she was one of only nine women in a class of 
more than 500. One professor actually demanded that she justify 
why she deserved a seat that could have gone to a man. Later, she 
was passed over for a prestigious clerkship, despite impressive cre- 
dentials. 

Nevertheless, both of them persevered, and they certainly pre- 
vailed. Their undeniable merits triumphed over those who sought 
to deny them opportunity. The women who came before you to be 
considered by this Committee helped blaze a trail, and although 
your record stands on your own, you also stand on their shoulders, 
another woman with an opportunity to be a Justice for all of us. 

As Justice Ginsburg’s recent comments regarding the strip 
search of a 13-year-old girl indicate, as well as her dissent in the 
Lilly Ledbetter Equal Pay case, being a Justice for all of us may 
mean bringing some real-world practical experience into the court- 
house. 

As we consider your nomination, we know that you are more 
than a sum of your professional experiences. Still, you bring one of 
the most wide-ranging legal resumes to this position: local pros- 
ecutor, civil litigator, trial judge, and appellate judge. Straight out 
of law school, you went to work as a prosecutor in the Manhattan 
D.A.’s office and you ended up staying there for five years. 

When you’re a prosecutor, the law ceases to be an abstract sub- 
ject. It’s not just a dusty book in the basement. It’s real and it has 
an impact on real people’s lives, whether it’s victims and their fam- 
ilies, defendants and their families, or the neighborhood where you 
live. 

It also has a big impact on the individual prosecutor. You never 
forget the big and difficult cases. I know in your case, one of those 
is the serial burglar-turned-murderer, the Tarzan murder case. In 
my case, it was a little girl named Taisha Edwards, an 11-year-old 
girl shot by stray gang fire as she sat at her kitchen table doing 
her homework. 

As a prosecutor, you don’t just have to know the law, you also 
have to know people. So, Judge, I’m interested in talking to you 
more about what you’ve learned from that job and how that job 
shaped your legal career and your approach to judging. 

I’m also interested in learning more about your views on criminal 
law issues. I want to explore your views on the Fourth Amend- 
ment, the confrontation clause, and sentencing law and policy. I’d 
like to know, in criminal cases as well as in civil cases, how you 
would balance the text of statutes and the Constitution and the 
practical things you see out there in the world. 

It seems to me in cases like Falso, Santa, and Howard that you 
have a keen understanding of the real-world implications of your 
decisions. I often get concerned that those pragmatic experiences 
are missing in judicial decision-making, especially when I look at 
the recent Supreme Court case in which the majority broadly inter- 
preted the confrontation clause to include crime lab workers. I 
agree with the four dissenting Justices that the ruling has vast po- 
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tential to disrupt criminal procedures that already give ample pro- 
tections against the misuse of scientific evidence. 

Your old boss, Manhattan District Attorney Robert Morgenthau, 
called you a fearless and effective prosecutor. This is how he put 
it once in an interview: “We want people with good judgment be- 
cause a lot of the job of a prosecutor is making decisions. I also 
want to see some signs of humility in anybody that I hire. We’re 
giving young lawyers a lot of power and we want to make sure that 
they’re going to use that power with good sense and without arro- 
gance.” 

These are among the very qualities I’m looking for in a Supreme 
Court Justice. I, too, am looking for a person with good judgment, 
someone with intellectual curiosity and independence, but who also 
understands that her judicial decisions affect real people. 

With that, I think, comes the second essential quality: humility. 
I’m looking for a Justice who appreciates the awesome responsi- 
bility that she will be given, if confirmed, a Justice who under- 
stands the gravity of the office and who respects the very different 
roles that the Constitution provides for each of the three branches 
of government. 

Finally, a good prosecutor knows that her job is to enforce the 
law without fear or favor; likewise, a Supreme Court Justice must 
interpret the law without fear or favor. And I believe your back- 
ground and experiences, including your understanding of front-line 
law enforcement, will help you to always remember that the cases 
you hear involve real people with real problems who are looking for 
real remedies. 

With excellent justice and excellent judgment, and a sense of hu- 
mility, I believe you can be a Justice for all of us. 

Thank you very much. 

Chairman Leahy. Thank you. Senator Klobuchar. 

Next, Senator Kaufman. 

STATEMENT OF HON. EDWARD E. KAUFMAN, A U.S. SENATOR 
FROM THE STATE OF DELAWARE 

Senator Kaufman. Thank you, Mr. Chairman. 

Welcome, Judge Sotomayor, and welcome to your family and 
friends. Congratulations on your nomination, and congratulations 
to your parents, who did such a good job on raising you to get to 
where you are today. 

We are beginning — now beginning the end of an extraordinarily 
important process, to confirm a Supreme Court Justice of the 
United States. Short of voting to go to war, the Senate’s constitu- 
tional obligation to advise and consent on Supreme Court nominees 
is probably our most important responsibility. 

Supreme Court Justices serve for life, and once the Senate con- 
firms a nominee she is likely to be affecting the law and American 
lives much longer than many of the Senators who are here to con- 
firm her. The advise-and-consent process for the nomination began 
after Justice Souter announced his intent to resign and President 
Obama consulted with members of both parties before making his 
selection. 

It has continued since then with the help from extensive public 
debate among analysts and commentators, scholars and activists. 
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both in the traditional press and in the blogosphere. This public 
vetting process, while not always accurate or temperate, is ex- 
tremely valuable both to the Senate and to the public. 

One of the truly great benefits of a free society is our ability to 
delve deeply into an extensive public record. We have seen a wide- 
ranging discussion of the issues in which anyone — literally any- 
one — can help dissect and debate even the most minute legal issue 
and personal expressions of opinion. 

In another less public part of the process. Judge, you had the 
wonderful experience of meeting with 90 Senators, over 90 per- 
cent — almost 90 percent of the Senate. These meetings are also ex- 
tremely useful. I know I learned a great deal from my meeting and 
I’m confident my colleagues did as well. 

For me, the critical criteria for judging a Supreme Court nominee 
are the following: a first-rate intellect; significant experience; un- 
questioned integrity; absolute commitment to the rule of law; un- 
wavering dedication to being fair and open-minded; the ability to 
appreciate the impact of court decisions on the lives of ordinary 
people. 

Based on what we’ve learned so far, you are truly an impressive 
nominee. I’m confident this hearing will give this Committee, and 
the rest of the Senate, the information we need to complete our 
constitutional duty. As Senators, I believe we each owe you a deci- 
sion based on your record and your answers to our questions. That 
decision should not turn on empty code words like “judicial activ- 
ist”, or on charges of guilt by association, or on any litmus test. In- 
stead, we should focus on your record and your responses and de- 
termine whether you have the qualities that will enable you to well 
serve all Americans and the rule of law on our Nation’s highest 
court. 

As my colleagues have already noted, your rise from humble be- 
ginnings to extraordinary academic and legal achievement is an in- 
spiration to us all. I note that you would bring more Federal judi- 
cial experience to the Supreme Court than any Justice in over 100 
years. You also have incredibly valuable practice experience not 
only as a prosecutor, but also a commercial litigator. 

In terms of your judicial record, you appear to have been careful, 
thoughtful, and open-minded. In fact, what strikes me most about 
your record is that it seems to reveal no biases. You appear to take 
each case as it comes, without predilection, giving full consider- 
ation to the arguments of both sides before reaching a decision. 

When Justice Souter announced his retirement in May, I sug- 
gested the court would benefit from a broader range of experience 
among its members. My concern at the time wasn’t the relative 
lack of women, or racial, or ethnic minorities on our court, although 
that deficit is glaring. I was pointing to the fact that most of the 
current Justices, whether they be black or white, women or men, 
share roughly the same life experiences. I am heartened by what 
you bring to the court based on your upbringing, your stop^ of 
achievement in the face of adversity, your professional experience 
as a prosecutor and commercial litigator, and yes, the prospect of 
your being the first Latina to sit on the high court. 

Though the Supreme Court is not a representative body, we 
should hold as an ideal that it broadly reflect the citizens it serves. 
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Diversity shares many goals. Outside the courtroom, it better 
equips our institutions to understand more of the viewpoints and 
backgrounds that comprise our pluralistic society. Moreover, a 
growing body of social research suggests that groups with diverse 
experience and backgrounds come to the right outcome more often 
than do non-diverse groups which may be just as talented. I believe 
a diverse court will function better as well. 

Another concern I have about the current Supreme Court is its 
handling of business cases. Too often it seems they disregard set- 
tled law and congressional policy choices. Based on my education, 
my experience and my inclination, I am not anti-business, but 
whether it is preempting State consumer protection laws, striking 
down punitive damage awards, restricting access to the courts, or 
overturning 96 years of pro-consumer antitrust law, today’s court 
gives me the impression that in business cases the working major- 
ity is outcome-oriented and therefore too one-sided. 

Given our current economic crisis and the failures of regulation 
and enforcement that led to that crisis, that bias is particularly 
troubling. Congress can, and will, enact a dramatically improved 
regulatory system. The President can, and will, make sure that rel- 
evant enforcement agencies are populated with smart, motivated, 
and effective agents. 

But a Supreme Court, resistant to Federal Government involve- 
ment in the regulation of markets, could undermine those efforts. 
A judge or a court has to call the game the same way for all sides. 
Fundamental fairness requires that, in the courtroom, everyone 
comes to the plate with the same count of no balls and no strikes. 

One of the aspirations of the American judicial system is that it 
is a place where the powerless have a chance for justice on a level 
playing field with the powerful. We need Justices on the Supreme 
Court who not only understand that aspiration, but also are com- 
mitted to making it a reality. 

Because of the importance of businesses cases before the Su- 
preme Court, I plan to spend some time asking you about your ex- 
perience as a commercial litigator, your handling of business cases 
as a trial judge and on the Court of Appeals, and your approach 
to business cases generally. From what I’ve seen of your record, 
you seem to recall these cases right down the middle without any 
bias or agenda. That is very important to me. 

Very soon, those of us up here will be done talking and you will 
have the chance to testify and answer our questions. I look forward 
to your testimony. Thank you. 

Chairman Leahy. Thank you. Thank you very much, Mr. Kauf- 
man. 

Another former Chairman of this Committee, Senator Specter. I 
yield to you. 

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM 
THE STATE OF PENNSYLVANIA 

Senator Specter. Thank you, Mr. Chairman. 

I join my colleagues. Judge Sotomayor, in welcoming you and 
your family here. I compliment the President for nominating an 
Hispanic woman. I think it was wrong for America to wait until 
1967 to have an African-American, Justice Thurgood Marshall, on 
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the court, waited too long, until 1981, to have the first woman. Jus- 
tice Sandra Day O’Connor. I think, as a diverse Nation, diversity 
is very, very important. 

You bring excellent credentials academically, professionally, your 
service on the court. The Constitution requires the process for this 
Committee, and then the full Senate, to consider in detail your 
qualifications under our consent function. Most of the questions 
which will be asked of you in the course of these hearings will in- 
volve decided cases. I intend to ask about decided cases, but also 
about cases that the Supreme Court decided not to decide and on 
the rejection of cases for decision. It’s a big problem. 

The court, I would suggest, has time for more cases. Chief Jus- 
tice Roberts noted in his confirmation hearing that the decision in 
more cases would be very helpful. If you contrast the docket of the 
Supreme Court in 1886 with currently, in 1886 there were 1,396 
on the docket, 451 were decided. A century later, there were only 
161 signed opinions; in 2007, there were only 67 signed opinions. 

I start on the cases which are not decided, although I could start 
in many, many areas. I could start with the Circuit splits, where 
one Court of Appeals in one section of the country goes one way, 
another Court of Appeals goes the other way. The rest of the courts 
don’t know which way the precedents are, and the Supreme Court 
decides not to decide. 

But take the case of the Terrorist Surveillance Program, which 
was President Bush’s secret warrantless wire taps, and contrast it 
with congressional authority exercised under Article I on the For- 
eign Intelligence Surveillance Act, providing the exclusive way to 
have wire taps, perhaps the sharpest conflict in the history of this 
great country on the Article I powers of Congress and the Article 
II powers of the President as Commander-in-Chief 

The Federal District Court in Detroit said that the Terrorist Sur- 
veillance Program was unconstitutional. The Sixth Circuit decided 
2:1 that the plaintiffs did not have standing. I thought the dis- 
senting opinion was much stronger than the majority opinion. 
Standing, as we all know, is a very flexible doctrine, and candidly, 
at least as I see it, used frequently by the court to avoid deciding 
a case. 

Then the Supreme Court of the United States denied certiorari 
and decided not to hear the case, didn’t even decide whether the 
lack of standing was a justifiable basis. This has led to great confu- 
sion in the law. And it’s as current as this morning’s newspapers 
reporting about other secret programs which apparently the Presi- 
dent had in operation. Had the Supreme Court of the United States 
taken up the Terrorist Surveillance Program, the court could have 
ruled on whether it was appropriate for the President not to notify 
the Chairman of the Judiciary Committee about the program. 

We have a law which says all members of the Intelligence Com- 
mittees are to be notified. Well, the President didn’t follow that 
law. Did he have the right to do so under Article II powers? Well, 
we don’t know. Or within the last two weeks, the Supreme Court 
denied hearing a case involving claims by families of victims of 
9/11 against Saudi Arabia and Saudi Arabia commissions, and for 
princes in Saudi Arabia. 
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The Congress decided what sovereign immunity was in legisla- 
tion in 1976 and had exclusions for torts, but the Supreme Court 
denied an opportunity for those families who had suffered griev- 
ously from having their day in court. One of the questions, when 
my opportunity arises, will be to ask you what would be the stand- 
ards that you would employ in deciding what cases the Supreme 
Court would hear. 

There is currently a major matter at issue on the Voting Rights 
Act, and the conflict has been present for many years, between the 
authority of Congress to decide what is the factual basis for legisla- 
tion, a standard which Justice Harlan decided in the Wirtz case 
was a rational basis. The Supreme Court, more recently, has adopt- 
ed a standard of congruently — congruence and proportionality, a 
standard which Justice Scalia has said is a “flabby test” which in- 
vites judicial lawmaking. 

You’ll hear a lot about — in this hearing about a judge’s responsi- 
bility to interpret the law and the statutes and not to make laws. 
And during the confirmation hearing of Chief Justice Roberts, he 
said in pretty plain terms that the court ought to allow the Con- 
gress to decide what the factual basis is, and for the court to do 
otherwise is to engage in judicial legislation. 

The Voting Rights case was decided on narrow grounds, but it 
certainly looks, if you read the record, that the court is about ready 
to upset the Voting Rights case just like it did in Alabama v. Gar- 
rett on the Americans With Disabilities Act, notwithstanding a vast 
record establishing the basis. 

So I would like to know what your standard will be, if confirmed, 
a rational basis which had been the traditional standard, or con- 
gruence and proportionality? If you tell me congruence and propor- 
tionality, then I’ll ask you what it means because it slips and slides 
around so much that it’s impossible to tell what a constitutional 
standard is. We Senators would like to know what the standards 
are so we know what to do when we undertake legislation. 

Your decision on the District — on the Circuit Court, in a case 
captioned Entergy Corporation v. Riverkeeper, Inc. involving the 
Environmental Protection Agency and the Clean Water Act, has a 
special prominence now that we are debating climate control and 
global warming. In the Second Circuit opinion, you were in the ma- 
jority, deciding that it was the “best technology”. 

The Supreme Court reversed, 5:4, saying that it turned on a 
“cost-benefit analysis”. It, I think, is worthy of exploration, al- 
though what you answer, obviously, is a matter of your discretion 
as to whether, on a 5:4 decision — it’s hard to say who’s really right, 
the 5 or the 4, as a matter of interpreting the Constitution or the 
statute. 

Having a different view. I’d be interested to know if you’d care 
to respond, when the time comes, as to whether you’d be with what 
had been the minority, and perhaps a voice as strong as yours in 
the conference room would produce a different result. It could have 
a real impact on what we’re legislating now on cap and trade. 

With the few seconds I have left. I’d like to preview some ques- 
tions on televising the court. I don’t know why there’s so much in- 
terest here today. I haven’t counted this many cameras since Jus- 
tice Alito was sitting where you’re sitting. You’ve had experience in 
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the District Court with television. You’re replacing Justice Souter, 
who said that if TV cameras were to come to court they’d have to 
roll over his dead body. If you’re confirmed, they won’t have to roll 
over his dead body. 

[Laughter]. 

Senator Specter. But the court decides all the cutting-edge ques- 
tions of the day. The Senate is televised, the House is televised. A 
lot of people are fascinated by this hearing. I’d like to see the court 
televised; you can guess that. 

Thank you very much. Judge Sotomayor. 

Thank you, Mr. Chairman. 

Chairman Leahy. Thank you. Senator Specter. 

I understand, the next statement will be by Senator Franken, 
and then we’ll call forward the two people who are going to intro- 
duce you, and you, then. Judge, have a chance to say something. 

Senator Franken has been waiting patiently all day, and I appre- 
ciate having you here. Please go ahead. 

STATEMENT OF HON. AL FRANKEN, A U.S. SENATOR FROM 
THE STATE OF MINNESOTA 

Senator Franken. Thank you, Mr. Chairman. It’s an incredible 
honor to be here, less than week into my term as a United States 
Senator. My first major responsibility is here at this historic con- 
firmation hearing. 

I am truly humbled to join the Judiciary Committee, which has 
played, and will continue to play, such an important role in over- 
seeing our Nation’s system of justice. Chairman Leahy, for several 
years now, I have admired your strength and integrity in leading 
this Committee. I am grateful for your warm welcome and the con- 
sideration that you’ve given me, sir, and I am honored to serve 
alongside of you. 

Ranking Member Sessions, I want you to know that I plan to fol- 
low the example of my good friend and predecessor, Paul 
Wellstone, who was willing and ready to partner with his col- 
leagues across the aisle to do the work of the American people. I 
look forward to working over the years with you and my other Re- 
publican colleagues in the Senate to improve the lives of all Ameri- 
cans. 

To all the members of this Committee, I know that I have a lot 
to learn from each of you. Like so many private citizens, I have 
watched at least part of each and every Supreme Court confirma- 
tion hearing since they’ve been televised. And I would note that 
this is the first confirmation hearing that Senator Kennedy has not 
attended since 1965. 

[Interruption from the audience.] 

Chairman Leahy. The Senate will suspend. Officers, please re- 
move whoever is causing the disturbance. 

Again, as Senator Sessions and I have said, this is a meeting of 
the United States Senate. We’ll show respect to everybody who is 
here. 

[Interruption from the audience.] 

Chairman Leahy. We’ll show respect to everybody here, and cer- 
tainly to Judge Sotomayor, to the Senators on both sides of the 
aisle, and we will have order in this room. 
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Senator Sessions. Thank you, Senator Leahy. 

Chairman Leahy. Thank you. 

Senator Franken, please continue. 

Senator Franken. Thank you, Mr. Chairman. 

What I was saying was, this is the first hearing since 1965 that 
Senator Kennedy has not heen present, and I know he’s off the 
Committee now, hut we do miss his presence. These televised hear- 
ings over the years have taught Americans a lot about our Con- 
stitution and the role that the courts play in upholding and defend- 
ing it. I look forward to listening to all of your questions and the 
issues that you and your constituents care about. 

To Judge Sotomayor, welcome. Over the next few days I expect 
to learn from you as well. As has been said, you’re the most experi- 
enced nominee to the Supreme Court in 100 years. After meeting 
you in my office last week, I know that you’re not just an out- 
standing jurist, but an exceptional individual. And as others have 
said, your story is inspirational and one which all Americans 
should take great pride in, and I welcome your family as well. 

As most of you know, this is my fifth day in office. That may 
mean I’m the most junior Senator, but it also means that I am the 
Senator who most recently took the oath of office. Last Tuesday, I 
swore to support and defend the Constitution of the United States 
and to bear true faith and allegiance to it. I take this oath very 
seriously as we consider your nomination. Judge Sotomayor. 

I may not be a lawyer, but neither are the overwhelming major- 
ity of Americans. Yet all of us, regardless of our backgrounds and 
professions, have a huge stake in who sits on the Supreme Court, 
and we are profoundly affected by its decisions. 

I hope to use my time over the next few days to raise issues that 
concern the people of Minnesota, and the people of this Nation. 
This hearing will helps folks sitting in living rooms and offices in 
Winona, Duluth, and the Twin Cities to get a better idea of what 
the court is, what it does, and what it’s supposed to do, and most 
importantly, how it affects the everyday lives of all Americans. 

Justice Souter, whom you will replace if you are confirmed, once 
said, “The first lesson, simple as it is, is that whatever court we’re 
in, whatever we’re doing, at the end of our task some human being 
is going to be affected, some human life is going to be changed by 
what we do, and so we had better use every power of our minds 
and our hearts and our beings to get those rulings right.” I believe 
Justice Souter had it right. 

In the past months, I have spent a lot of time thinking about the 
court’s impact on the lives of Americans, and reading and con- 
sulting with some of Minnesota’s top legal minds. And I believe 
that the rights of Americans as citizens and voters are facing chal- 
lenges on two separate fronts. 

First, I believe that the position of the Congress, with respect to 
the courts and the executive, is in jeopardy. Even before I aspired 
to represent the people of Minnesota in the United States Senate, 
I believed that the framers made Congress the first branch of gov- 
ernment for a reason. It answers most directly to the people and 
has the legitimacy to speak for the people in crafting laws to be 
carried out by the executive branch. 
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I am wary of judicial activism and I believe in judicial restraint. 
Except under the most exceptional circumstances, the judicial 
branch is designed to show deep deference to the Congress and not 
make policy by itself. Yet, looking at recent decisions on voting 
rights, campaign finance reform, and a number of other topics, it 
appears that appropriate deference may not have been shown in 
the past few years and there are ominous signs that judicial activ- 
ism is on the rise in these areas. 

I agree with Senator Feingold and with Senator Whitehouse. We 
hear a lot about judicial activism when politicians are running for 
office and when they talk about what kind of judge they want on 
the Supreme Court, but it seems that their definition of an activist 
judge is one who votes differently than they would like. For exam- 
ple, during the Rehnquist court. Justice Clarence Thomas voted to 
overturn Federal laws more than Justice Stevens and Justice 
Breyer combined. 

Second, I am concerned that Americans are facing new barriers 
to defending their individual rights. The Supreme Court is the last 
court in the land where an individual is promised a level playing 
field and can seek to right a wrong: it is the last place an employee 
can go if he or she is discriminated against because of age, or gen- 
der, or color; it is the last place a small business owner can go to 
ensure free and fair competition in the market; it is the last place 
an investor can go to try to recover losses from security fraud; it 
is the last place a person can go to protect the free flow of informa- 
tion on the Internet; it is the last place a citizen can go to protect 
his or her vote; it is the last place where a woman can go to protect 
her reproductive health and rights. 

Yet, from what I see on each of those fronts, for each of those 
rights, the past decade has made it a little bit harder for American 
citizens to defend themselves. As I said before. Judge, I’m here to 
learn from you. I want to learn what you think is the proper rela- 
tionship between Congress and the courts, between Congress and 
the executive, I want to learn how you go about weighing the rights 
of the individual, the small consumer or business owner and more 
powerful interests, and I want to hear your views on judicial re- 
straint and activism in the context of important issues like voting 
rights, open access to the Internet, and campaign finance reform. 
We’re going to have a lot more time together, so I’m just going to 
start listening. 

Thank you, Mr. Chairman. 

Chairman Leahy. Thank you very, very much. Senator Franken. 

What we’re going to do, we’re going to move a couple of chairs. 
Just stay there, please. Judge. We’re going to have two people who 
will speak, each for five minutes, to introduce you. I will then ad- 
minister the oath of the Committee to you. 

[Laughter]. 

Chairman Leahy. How about that? I’ll administer the oath before 
the Committee and then we will hear your testimony. 

So, going as we do by seniority. Senator Schumer, you are recog- 
nized for five minutes, and then Senator Gillibrand, you are recog- 
nized for five minutes. 
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STATEMENT OF HON. CHARLES E. SCHEMER, A U.S. SENATOR 

FROM THE STATE OF NEW YORK, PRESENTING SONIA 

SOTOMAYOR, NOMINEE TO BE AN ASSOCIATE JUSTICE OF 

THE SUPREME COURT OF THE UNITED STATES 

Senator Schumer. Thank you, Mr. Chairman. 

Today is a great national opportunity. It’s an opportunity to rec- 
ognize that the nomination of one of the most qualified candidates 
to the Supreme Court in American history could not have hap- 
pened anywhere else in the world. 

Judge Sotomayor’s story is a great American story and, I might 
add, a great New York story as well. Consider this: in no other 
country in the world could a woman from a minority group who 
grew up in a working-class family have received an education at 
file best institutions, and having thrived there, gone on to be a 
judge, and now a nominee to the highest court in the land. 

This is because we don’t have a caste system in this country, or 
even a class system. Two hundred fifty years ago, we threw away 
the centuries-old framework of gentry and nobility. We started 
fresh, with no ranks and no titles. Less than four score and seven 
years later, a farmer and self-taught lawyer from Illinois became, 
perhaps, our greatest President. And so the American story goes, 
and Judge Sonia Sotomayor from the Bronx, daughter of a single- 
parent practical nurse, has written her own chapter in it. 

Judge Sotomayor embodies what we all strive for as American 
citizens. Her life and her career are not about race, or class, or gen- 
der, although, as for all of us, these are important parts of who she 
is. Her story is about how race and class, at the end of the day, 
are not supposed to predetermine anything in America. What mat- 
ters is hard work and education, and those things will pay off no 
matter who you are or where you have come from. It’s exactly what 
each of us wants for ourselves and for our children, and this shared 
vision is why this moment is historic for all Americans. 

Judge Sotomayor was born to parents who moved to New York 
from Puerto Rico during World War II. Her father was a factory 
worker with a third grade education; he died when she was nine. 
Her mother worked and raised Sotomayor and her brother, Juan, 
now a doctor practicing in Syracuse, on her own. 

Sonia Sotomayor graduated first in her high school class at Car- 
dinal Spellman High School in 1971. She has returned to Cardinal 
Spellman to speak there and to encourage future alumni to work 
hard, get an education, and pursue their dreams the same way she 
did. When Sonia Sotomayor was growing up, the Nancy Drew sto- 
ries inspired her sense of adventure, developed her sense of justice, 
and showed her that women could, and should, be outspoken and 
bold. Now in 2009, there are many more role models for a young 
Cardinal Spellman student to choose from, with Judge Sotomayor 
foremost among them. 

Judge Sotomayor went on to employ her enormous talents at 
Princeton, where she graduated summa cum laude, and received 
the Pyne Prize, the highest honor bestowed on a Princeton student. 
This is an award that is given not just to the smartest student in 
the class, but to the most exceptionally smart student who has also 
given the most to her community. She graduated from Yale Law 
School, where she was a Law Review editor. 
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And because we have such an extensive judicial record before us, 
I believe that these hearings will matter less than for the several 
previous nominees, or at the least that these hearings will bear out 
what is obvious about her, that she is modest and humble in her 
approach to judging. 

As we become even more familiar with her incisive mind and bal- 
anced views, I am certain that this hearing will prove to all what 
is already clear to many. This is a moment in which all Americans 
can take great pride, not just New Yorkers, not just Puerto Ricans, 
not just Hispanics, not just women, but all Americans who believe 
in opportunity and who want for themselves and their children a 
fair reading of the laws by a judge who understands that while we 
are a Nation of individuals, we are all governed by one law. 

Mr. Chairman, people felt at the founding of America that we 
were “God’s noble experiment.” Judge Sotomayor’s personal story 
shows that today, more than 200 years later, we are still God’s 
noble experiment. 

Thank you. 

Chairman Leahy. Thank you. Senator Schumer. 

Now, Senator Gillibrand, the other Senator from New York. 
Please go ahead. Senator Gillibrand. 

STATEMENT OF HON. KIRSTEN E. GILLIBRAND, A U.S. SEN- 
ATOR FROM THE STATE OF NEW YORK, PRESENTING SONIA 

SOTOMAYOR, NOMINEE TO BE AN ASSOCIATE JUSTICE OF 

THE SUPREME COURT OF THE UNITED STATES 

Senator Gillibrand. Thank you. Chairman Leahy, Ranking 
Member Sessions, and the other distinguished members of the Ju- 
diciary Committee, for the privilege to speak on behalf of Judge 
Sonia Sotomayor. 

President Obama has chosen one of the country’s outstanding 
legal minds with his nomination of Sonia Sotomayor to the United 
States Supreme Court. As a New Yorker, I take great pride in 
Judge Sotomayor’s nomination, along with the rest of my State and 
our delegation, including Senator Schumer and my colleagues from 
the House, Congresswoman Nydia Velazquez, who was the first 
person to introduce me to Judge Sotomayor and her record, and 
Congressman Jose Serrano. 

As a woman, I take great pride in this historic nomination. In 
the words of Justice Sandra Day O’Connor, “It took a very long 
time, about 171 years, to get the first woman on the Supreme 
Court,” and I thought that we’d very likely always have two, and 
eventually more. I’m very thankful for President Obama in his rec- 
ognition of the importance of women’s voices on the Nation’s high- 
est court. 

Sonia Sotomayor’s life and career are a study in excellence, com- 
mitment to learning, a dedication to the law, and the constant pur- 
suit of the highest ideals of our country and Constitution. Her story 
is also the quintessential American and New York story: born to 
a Puerto Rican family, growing up in public housing in the South 
Bronx, and raised with a love of country and a deep appreciation 
for hard work. 

Judge Sotomayor demonstrated a devotion to learning, grad- 
uating summa cum laude from Princeton, and serving as an editor 
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on the Yale Law Journal before pursuing her career in the law. 
The breadth and depth of Judge Sotomayor’s experience make her 
uniquely qualified for the Supreme Court. 

Judge Sotomayor’s keen understanding of case law and the im- 
portance of precedent is derived from working in nearly every as- 
pect of our legal system: as a prosecutor, as a corporate litigator, 
as a trial judge, and as an appellate judge. 

As prosecutor. Judge Sotomayor fought the worst of society’s ills, 
prosecuting a litany of crimes from murder, to child pornography, 
to drug trafficking. The Manhattan D.A., Bob Morgenthau, de- 
scribed her as “fearless” and “an effective prosecutor” and “an able 
champion of the law”. 

Judge Sotomayor’s years as a corporate litigator exposed her to 
all facets of commercial law, including real estate, employment, 
banking, contracts, and agency law. Judge Sotomayor was ap- 
pointed to the U.S. District Court for the Southern District of New 
York by President George Herbert Walker Bush, presiding over 
roughly 450 cases and earning a reputation as a tough, fair-mind- 
ed, and thoughtful jurist. She would replace Justice Souter as the 
only member on the Supreme Court with trial experience. 

At the appellate level. Judge Sotomayor has participated in over 
3,000 panel decisions, offering roughly 400 published opinions, with 
only 7 being brought up to the Supreme Court, which reversed only 
3 of those decisions, two of which were closely divided. With con- 
firmation, Judge Sotomayor brings more Federal judicial experi- 
ence to the Supreme Court than any Justice in 100 years, and 
more judicial experience than any Justice confirmed in the court in 
70 years. 

As a testament to Judge Sotomayor, many independent national, 
legal, and law enforcement groups have already endorsed her nomi- 
nation, including among them the ABA, voting unanimously and 
giving her the highest rating of “Well Qualified”, complimenting 
not only her formidable intellect, but her mature legal mind and 
her record of deciding cases based on the precise facts and legal 
issues before her, also faithful in following the law as it exists, and 
that she has a healthy respect for the limited role of judges and 
the balance of powers for the executive and legislative branches. 
The President of the Fraternal Order of Police also stated, “She’s 
a model jurist: tough, fair-minded, and mindful of the constitu- 
tional protections afforded to all U.S. citizens.” 

A nominee’s experience as a legal advocate for civil rights cer- 
tainly must not be seen as a disqualifying criteria for confirmation, 
but instead as the hallmark of an individual’s commitment to our 
founding principles of equality, justice, and freedom. Like Ruth 
Bader Ginsburg’s participation in the ACLU Women’s Rights 
Project or Thurgood Marshall’s participation on behalf of the 
NAACP Legal Defense and Education Fund, Judge Sotomayor’s 
leadership role in the Puerto Rican Legal Defense Fund dem- 
onstrates her commitment to the Constitution, constitutional rights 
and core values of equality as being an inalienable right, an in- 
alienable American right, and should not be ascribed based on gen- 
der or color. 

Judge Sotomayor’s entire breadth of experience uniquely informs 
her ability to discern facts as she applies the law and follows prece- 
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dent. Judge Sotomayor’s commitment to the Constitution is 
unyielding. As she described her judicial philosophy, saying, “I 
don’t believe we should bend the Constitution under any cir- 
cumstance. It says what it says; we should do honor to it.” Judge 
Sotomayor’s record on the Second Circuit demonstrates the para- 
mount importance of this conviction. 

The importance of Sonia Sotomayor’s professional and personal 
story cannot be understated. Many of our most esteemed justices 
have noted the importance of their own diverse backgrounds and 
life experiences in being an effective Justice. Like Judge 
Sotomayor, they also understand that their gender or ethnicity is 
not a determining factor in their judicial rulings, but another asset 
which they bring to the court, much like education, training, and 
previous legal work. 

Justice Anthony Scalia said, “I am the product of the melting pot 
in New York, grew up with people of all religious and ethnic back- 
grounds. I have absolutely no racial prejudices, and I think I am 
probably at least as antagonistic as the average American, and 
probably much more so, towards racial discrimination.” 

Justice Clarence Thomas said, “My journey has been one that re- 
quired me to at some point touch on virtually every aspect, every 
level of our country, from people who couldn’t read and write to 
people who were extremely literate and — ” 

Chairman Leahy. Senator? Senator, we’re going to have to put 
your full statement in the record so that Judge Sotomayor can be 
heard. 

Senator Gillibrand. May I conclude my remarks? 

Chairman Leahy. If it can be done in the next few seconds. Sen- 
ator. 

Senator Gillibrand. One minute? 

Chairman Leahy. Well, how about 

Senator Gillibrand. Twenty seconds. 

I strongly support Judge Sotomayor’s nomination and firmly be- 
lieve her to be one of the finest jurists in American history. 

Chairman Leahy. Thank you. 

Judge, now we will administer the oath. I’ll let the two Senators 
step back if they’d like. Please raise your right hand. 

Do you swear that the testimony you are about to give before the 
Committee will be the truth, the whole truth, and nothing but the 
truth so help you God? 

Judge Sotomayor. I do. 

Chairman Leahy. Thank you. Please be seated. 

And I thank my two colleagues from New York for the introduc- 
tion. I appreciate it because I know both have known you for some 
time. Judge, you’ve also introduced a number of members of your 
family. Now the floor is yours. 

STATEMENT OF HON. SONIA SOTOMAYOR, NOMINATED TO BE 

AN ASSOCIATE JUSTICE OF THE SUPREME COURT OF THE 

UNITED STATES 

Judge Sotomayor. Thank you, Mr. Chairman. 

I also want to thank Senators Schumer and Gillibrand for their 
kind introductions. 
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In recent weeks, I have had the privilege and pleasure of meet- 
ing 89 Senators, including all of the members of this Committee. 
Each of you has heen gracious to me, and I have so much enjoyed 
meeting you. Our meetings have given me an illuminating tour of 
the 50 States and invaluable insights into the American people. 

There are countless family members and friends who have done 
so much over the years to make this day possible. I am deeply ap- 
preciative for their love and support. I want to make one special 
note of thanks to my mother. I am here, as many of you have 
noted, because of her aspirations and sacrifices for both my brother 
Juan and me. 

I am very grateful to the President, and humbled to be here 
today as a nominee to the United States Supreme Court. 

The progression of my life has been uniquely American. My par- 
ents left Puerto Rico during World War II. I grew up in modest cir- 
cumstances in a Bronx housing project. My father, a factory worker 
with a third grade education, passed away when I was nine years 
old. On her own, my mother raised my brother and me. She taught 
us that the key to success in America is a good education and she 
set the example, studying alongside my brother and me at our 
kitchen table so that she could become a registered nurse. 

We worked hard. I poured myself into my studies at Cardinal 
Spellman High School, earning scholarships to Princeton Univer- 
sity and then Yale Law School, while my brother went on to med- 
ical school. 

Our achievements are due to the values that we learned as chil- 
dren and they have continued to guide my life’s endeavors. I try 
to pass on this legacy by serving as a mentor and friend to my 
many godchildren and to students of all backgrounds. 

Over the past three decades, I have seen our judicial system from 
a number of different perspectives: as a big-city prosecutor, as a 
corporate litigator, as a trial judge, and as an appellate judge. My 
first job after law school was as an Assistant District Attorney in 
New York. There, I saw children exploited and abused. I felt the 
pain and suffering of families torn apart by the needless death of 
loved ones. I saw and learned the tough job law enforcement has 
in protecting the public. 

In my next legal job, I focused on commercial, instead of crimi- 
nal, matters. I litigated issues on behalf of national and inter- 
national businesses and advised them on matters ranging from 
contracts to trademarks. 

My career as an advocate ended and my career as a judge began 
when I was appointed by President George H.W. Bush to the 
United States District Court for the Southern District of New York. 
As a trial judge, I did decide over 450 cases and presided over doz- 
ens of trials, with perhaps my most famous case being the major 
league baseball strike in 1995. 

After six extraordinary years on the District Court, I was ap- 
pointed by President Clinton to the United States Court of Appeals 
for the Second Circuit. On that court I have enjoyed the benefit of 
sharing ideas and perspectives with wonderful colleagues as we 
have worked together to resolve the issues before us. I have now 
served as an appellate judge for over a decade, deciding a wide 
range of constitutional, statutory, and other legal questions. 
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Throughout my 17 years on the bench, I have witnessed the 
human consequences of my decisions. Those decisions have not 
been made to serve the interests of any one litigant, but always to 
serve the larger interests of impartial justice. 

In the past month, many Senators have asked me about my judi- 
cial philosophy. Simple: fidelity to the law. The task of a judge is 
not to make law, it is to apply the law. And it is clear, I believe, 
that my record in two courts reflects my rigorous commitment to 
interpreting the Constitution according to its terms, interpreting 
statutes according to their terms and Congress’ intent, and hewing 
faithfully to precedents established by the Supreme Court and by 
my Circuit Court. 

In each case I have heard, I have applied the law to the facts 
at hand. The process of judging is enhanced when the arguments 
and concerns of the parties to the litigation are understood and ac- 
knowledged. That is why I generally structure my opinions by set- 
ting out what the law requires and then explaining why a contrary 
position, sympathetic or not, is accepted or rejected. 

That is how I seek to strengthen both the rule of law and faith 
in the impartiality of our judicial system. My personal and profes- 
sional experiences help me to listen and understand, with the law 
always commanding the result in every case. 

Since President Obama announced my nomination in May, I 
have received letters from people all over this country. Many tell 
a unique story of hope in spite of struggles. Each letter has deeply 
touched me. Each reflects a dream, a belief in the dream that led 
my parents to come to New York all those years ago. It is our Con- 
stitution that makes that dream possible and I now seek the honor 
of upholding the Constitution as a Justice on the Supreme Court. 

Senators, I look forward, in the next few days, to answering your 
questions, to having the American people learn more about me, and 
to being part of a process that reflects the greatness of our Con- 
stitution and of our Nation. 

Thank you all. 

Chairman Leahy. Thank you. Judge. 

I thank all Senators for their opening statements this morning. 
I thank Senator Schumer and Senator Gillibrand for their introduc- 
tion of you, but especially. Judge Sotomayor, I thank you for your 
statement. I look at the faces of your family; they appreciate it. We 
all do. 

We will stand in recess until 9:30 tomorrow morning. 

Thank you very, very much. 

[Whereupon, at 3:04 p.m., the Committee was adjourned, to re- 
convene at 9:30 a.m., Tuesday, July 14, 2009.] 
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CONTINUATION OF THE NOMINATION OF 
HON. SONIA SOTOMAYOR, TO BE AN ASSO- 
CIATE JUSTICE OF THE SUPREME COURT 
OF THE UNITED STATES 


TUESDAY, JULY 14, 2009 

U.S. Senate, 

Committee on the Judiciary, 

Washington, D.C. 

The Committee met, pursuant to notice, at 9:29 a.m., in room 
SH-216, Hart Senate Office Building, Hon. Patrick J. Leahy, 
Chairman of the Committee, presiding. 

Present: Senators Leahy, Kohl, Feinstein, Feingold, Schumer, 
Durbin, Cardin, Whitehouse, Klobuchar, Kaufman, Specter, 
Franken, Sessions, Hatch, Grassley, Kyi, Graham, Cornyn, and 
Coburn. 

Chairman Leahy. Good morning, everybody. 

Just so we can understand what is going on, I am not sure 
whether we have votes or not today. If we do have votes, to the ex- 
tent that we can keep the hearing going during votes and have dif- 
ferent Senators leave between them, we will. If we can’t, then I will 
recess for those votes. 

With the way the traffic was today, I think some people are still 
having trouble getting in here. I have talked with Senator Sessions 
about this, and what we are going to do is have 30-minute rounds. 
We will go back and forth between sides, and Senators will be rec- 
ognized based on seniority if they are there. If not, then we will 
go to the next person. 

And with that, as I said yesterday when we concluded, the Amer- 
ican people finally have heard from Judge Sotomayor, and I appre- 
ciate your opening statement yesterday. You have had weeks of si- 
lence. You have followed the traditional way of nominees. I think 
you have visited more Senators than any nominee I know of for 
just about any position, but we get used to the tradition of the 
press is outside, questions are asked, you give a nice wave, and 
keep going. But finally you are able to speak, and I think your 
statement yesterday went a long way to answering the critics and 
the naysayers. And so we are going to start with the questions 
here. 

I would hope that everybody will keep their questions pertaining 
to you and to your background as a judge. You are going to be the 
first Supreme Court nominee in more than 50 years who served as 
a Federal trial court judge, the first in 50 years to have served as 

( 61 ) 
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both a Federal trial court judge and a Federal appellate court 
judge. 

Let me ask you the obvious one. What are the qualities that a 
judge should possess? You have had time on both the trial court 
and the appellate court. What qualities should a judge have, and 
how has that experience you have had, how does that shape your 
approach to being on the bench? 

STATEMENT OF HON. SONIA SOTOMAYOR, TO BE AN ASSO- 
CIATE JUSTICE OF THE SUPREME COURT OF THE UNITED 

STATES 

Judge SoTOMAYOR. Senator Leahy, yesterday many of the Sen- 
ators emphasized their — the values they thought were important 
for judging, and central to many of their comments was the fact 
that a judge had to come to the process understanding the impor- 
tance and respect the Constitution must receive in the judging 
process and an understanding that that respect is guided by and 
should be guided by a full appreciation of the limited jurisdiction 
of the Court in our system of Government, but understanding its 
importance as well. That is the central part of judging. 

What my experience on the trial court and the appellate court 
have reinforced for me is that the process of judging is a process 
of keeping an open mind. It’s the process of not coming to a deci- 
sion with a prejudgment ever of an outcome, and that reaching a 
conclusion has to start with understanding what the parties are ar- 
guing, but examining in all situations carefully the facts as they 
prove them or not prove them, the record as they create it, and 
then making a decision that is limited to what the law says on the 
facts before the judge. 

Chairman Leahy. Let us go into some of the particulars. One of 
the things that I found appealing in your record is that you were 
a prosecutor, as many of us — both the Ranking Member and I had 
the privilege — and you worked on the front lines as assistant dis- 
trict attorney in the Manhattan DA’s office. Your former boss. Dis- 
trict Attorney Robert Morgenthau, the dean of the American pros- 
ecutors, said one of the most important cases you worked on was 
the prosecution of the man known as “the Tarzan burglar.” He ter- 
rorized people in Harlem. He would swing on ropes into their 
apartments and rob them and steal and actually killed three peo- 
ple. 

Your co-counsel, Hugh Mo, described how you threw yourself into 
every aspect of the investigation and the prosecution of the case. 
You helped to secure a conviction, a sentence of 62 years to life for 
the murders. Your co-counsel described you as “a skilled legal prac- 
titioner who not only ruthlessly pursued justice for victims of vio- 
lent crimes, but understood the root causes of crime and how to 
curb it.” 

Did that experience shape your views in any way, as a lawyer 
and also as a judge? This case was getting into about as nitty-gritty 
as you could into the whole area of criminal law. 

Judge SOTOMAYOR. I became a lawyer in the prosecutor’s office. 
To this day, I owe who I have become as — who I became as a law- 
yer and who I have become as judge to Mr. Morgenthau. He gave 
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me a privilege and honor in working in his office that has shaped 
my life. 

When I say I became a lawyer in his office, it’s because in law 
school, law schools teach you in hypotheticals. They set forth facts 
for you. They give you a little bit of teaching on how those facts 
are developed, but not a whole lot. And then they ask you to opine 
about legal theory and apply legal theory to the facts before you. 

Well, when you work in a prosecutor’s office, you understand that 
the law is not legal theory. It’s facts. It’s what witnesses say and 
don’t say. It’s how you develop your position in the record. And 
then it’s taking those facts and making arguments based on the 
law as it exists. That’s what I took with me as a trial judge. It’s 
what I take with me as an appellate judge. It is respect that each 
case gets decided case by case, applying the law as it exists to the 
facts before you. 

You asked me a second question about the Tarzan murderer 
case, and that case brought to life for me, in a way that perhaps 
no other case had fully done before, the tragic consequences of 
needless death. In that case, Mr. Maddicks was dubbed “the Tar- 
zan murderer” by the press because he used acrobatic feats to gain 
entry into apartments. In one case, he took a rope, placed it on a 
pipe on top of a roof, put a paint can at the other end, and threw 
it into a window in a building below, and broke the window. He 
then swung himself into the apartment and on the other side shot 
a person he found. He did that repeatedly, and as a result, he de- 
stroyed families. 

I saw a family that had been intact with a mother living with 
three of her children, some grandchildren. They all worked at var- 
ious jobs. Some were going to school. They stood as they watched 
one of their — the mother stood as she watched one of her children 
be struck by a bullet that Mr. Maddicks fired and killed him be- 
cause the bullet struck the middle of his head. That family was de- 
stroyed. They scattered to the four winds, and only one brother re- 
mained in New York who could testify. 

That case taught me that prosecutors, as all participants in the 
justice system, must be sensitive to the price that crime imposes 
on our entire society. 

At the same time, as a prosecutor in that case, I had to consider 
how to ensure that the presentation of that case would be fully un- 
derstood by jurors, and to do that it was important for us as pros- 
ecutors to be able to present those number of incidences that Mr. 
Maddicks had engaged in, in one trial so the full extent of his con- 
duct could be determined by a jury. 

There had never been a case quite like that where an individual 
who used different acrobatic feats to gain entry into an apartment 
was tried with all of his crimes in one indictment. I researched 
very carefully the law and found a theory in New York law, called 
the “Molineaux theory” then, that basically said if you can show a 
pattern that established a person’s identity or assisted in estab- 
lishing a person’s identity — I’m simplifying the argument, by the 
way — then you can try different cases together. This was not a con- 
spiracy under law because Mr. Maddicks acted alone, so I had to 
find a different theory to bring all his acts together. 
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Well, I presented that to the trial judge. It was a different appli- 
cation of the law. But what I did was draw on the principles of the 
Molineaux theory, and arguing those principles to the judge, the 
judge permitted that joint trial of all of Mr. Maddicks’ activities. 

In the end, carefully developing the facts in the case, making my 
record — our record, I should say — Mr. Mo’s and my record com- 
plete, we convinced the judge that our theory was supported by 
law. That harkens back to my earlier answer, which is that’s what 
being a trial judge teaches you. 

Chairman Leahy. So you see it from both ends, having obviously 
a novel theory as a prosecutor — a theory that is now well estab- 
lished in the law — but was novel at that time, and as a trial judge, 
you have seen novel theories brought in by prosecutors or by de- 
fense, and you have to make your decisions based on those theo- 
ries. The fairly easy answer to that is you do see it from both ends, 
do you not? 

Judge SOTOMAYOR. Well, it’s important to remember that as a 
judge, I don’t make law, and so the task for me as a judge is not 
to accept or not accept new theories. It’s to decide whether the law 
as it exists has principles that apply to new situations. 

Chairman Leahy. Well, let’s go into that, because obviously the 
Tarzan case was a unique case, and as I said, Mr. Morgenthau sin- 
gled that out as an example of the kind of lawyer you are. And I 
find compelling your story about being in the apartment. I have 
stood in homes at 3 o’clock in the morning as they are carrying the 
body out from a murder. I can understand how you are feeling. 

But in applying the law and applying the facts, you told me once 
that ultimately and completely the law is what controls, and I was 
struck by that when you did. And so there has been a great deal 
of talk about the Ricci case, Ricci v. DeStefano, and you and two 
other judges were reversed in this appeal involving firefighters in 
New Haven. The plaintiffs were challenging the city’s decision to 
voluntarily discard the result of a paper-and-pencil test to measure 
leadership abilities. 

Now, the legal issue that was presented to you in that case was 
not a new one — not in your circuit. In fact, there was a unanimous, 
decades-old Supreme Court decision as well. In addition, in 1991, 
Congress acted to reinforce that understanding of the law. I might 
note that every Republican member of this Committee still serving 
in the Senate supported that statement of the law. So you had a 
binding precedent. You and two other judges came to a unanimous 
decision. Your decision deferred to the district court’s ruling allow- 
ing the city’s voluntary determination that it could not justify using 
that paper-and-pencil test under our civil rights laws, you say it 
was settled judicial precedent. A majority of the Second Circuit 
later voted not to revisit the panel’s unanimous decision; therefore, 
they upheld your decision. 

So you had Supreme Court precedent. You had your circuit 
precedent. You were upheld within the circuit. Subsequently, it 
went to the Supreme Court, and five, a bare majority of five Jus- 
tices reversed the decision, reversed their precedent, and many 
have said that they created a new interpretation of the law. 

Ironically, if you had done something other than followed the 
precedent, some would be now attacking you as being an activist. 
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You followed the precedent, so now they attack you as being biased 
and racist. It is kind of a unique thing. You are damned if you do 
and damned if you don’t. 

How do you react to the Supreme Court’s decision in the New 
Haven firefighters case? 

Judge SOTOMAYOR. You are correct, Senator, that the panel, 
made up of myself and two other judges, in the Second Circuit de- 
cided that case on the basis of a very thorough, 78-page decision 
by the district court and on the basis of established precedent. 

The issue was not what we would do or not do, because we were 
following precedent, and you — we’re now on the circuit court — are 
obligated on a panel to follow established circuit precedent. 

The issue in Ricci was what the city did or could do when it was 
presented with a challenge to one of its tests that — for promotion. 
This was not a quota case. This was not an affirmative action case. 
This was a challenge to a test that everybody agreed had a very 
wide difference between the pass rate of a variety of different 
groups. 

The city was faced with the possibility, recognized in law, that 
the employees who were disparately impacted — that’s the termi- 
nology used in the law, and that is a part of the civil rights amend- 
ment that you were talking about in 1991 — that those employees 
who could show a disparate impact, a disproportionate pass rate, 
that they could bring a suit, and that then the employer had to de- 
fend the test that it gave. 

The city here, after a number of days of hearings and a variety 
of different witnesses, decided that it wouldn’t certify the test, and 
it wouldn’t certify it in an attempt to determine whether they could 
develop a test that was of equal value in measuring qualifications, 
but which didn’t have a disparate impact. 

And so the question before the panel was: Was the decision of the 
city based on race or based on its understanding of what the law 
required it to do? Given Second Circuit precedent, Bushey v. New 
York State Civil Services Commission, the panel concluded that the 
city’s decision in that particular situation was lawful under estab- 
lished law. 

The Supreme Court, in looking and reviewing that case, applied 
a new standard. In fact, it announced that it was applying a stand- 
ard from a different area of law, and explaining to employers and 
the courts below how to look at this question in the future. 

Chairman Leahy. But when you were deciding it, you had prece- 
dent from the Supreme Court and from your circuit that basically 
determined the outcome you had to come up with. Is that correct? 

Judge SoTOMAYOR. Absolutely. 

Chairman Leahy. And if today, now that the Supreme Court has 
changed their decision, without you having to relitigate the case, 
it would lay open, obviously, a different result. Certainly the circuit 
would be bound by the new decision. Even though it is only a 5- 
4 decision, a circuit would be bound by the new decision of the Su- 
preme Court. Is that correct? 

Judge SOTOMAYOR. Absolutely, sir. 

Chairman Leahy. Thank you. 

Judge SOTOMAYOR. That is now the statement of the Supreme 
Court of how employers and the Court should examine this issue. 
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Chairman Leahy. During the course of this nomination, there 
have heen some unfortunate comments, including outrageous 
charges of racism, made about you on radio and television. One 
person referred to you as being “the equivalent of the head of the 
Ku Klux Klan.” Another leader in the other party referred to you 
as being “a bigot.” And to the credit of the Senators, the Repub- 
lican Senators as well as Democratic Senators, they have not re- 
peated those charges. 

But you have not been able to respond to any of these things. 
You have had to be quiet. Your critics have taken a line out of your 
speeches and twisted it, in my view, to mean something you never 
intended. 

You said that you “would hope that a wise Latina woman with 
the richness of her experiences would reach wise decisions.” I re- 
member other Justices, the most recent one Justice Alito, talking 
about the experience of the immigrants in his family and how that 
would influence his thinking and help him reach decisions. 

And you also said in your speech that you “love America and 
value its lessons and great things could be achieved if one works 
hard for it.” And then you said, “Judges must transcend their per- 
sonal sympathies and prejudices and aspire to achieve a greater de- 
gree of fairness and integrity based on the reason of law.” And I 
will just throw one more quote in there — what you told me — that 
ultimately and completely, the law is what controls. 

So tell us. You have heard all of these charges and counter- 
charges, the wise Latina and on and on. Here is your chance. You 
tell us what is going on here. Judge. 

Judge SOTOMAYOR. Thank you for giving me an opportunity to 
explain my remarks. No words I have ever spoken or written have 
received so much attention. 

[Laughter.] 

Judge SoTOMAYOR. I gave a variant of my speech to a variety of 
different groups, most often to groups of women lawyers or to 
groups most particularly of young Latino lawyers and students. As 
my speech made clear in one of the quotes that you referenced, I 
was trying to inspire them to believe that their life experiences 
would enrich the legal system, because different life experiences 
and backgrounds always do. I don’t think that there is a quarrel 
with that in our society. I was also trying to inspire them to believe 
that they could become anything they wanted to become, just as I 
had. 

The context of the words that I spoke have created a misunder- 
standing, and I want — a misunderstanding, and to give everyone 
assurances, I want to state up front unequivocally and without 
doubt, I do not believe that any ethnic, racial, or gender group has 
an advantage in sound judging. I do believe that every person has 
an equal opportunity to be a good and wise judge regardless of 
their background or life experiences. 

The words that I used, I used agreeing with the sentiment that 
Justice Sandra Day O’Connor was attempting to convey. I under- 
stood that sentiment to be what I just spoke about, which is that 
both men and women were equally capable of being wise and fair 
judges. 
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That has to be what she meant, because judges disagree about 
legal outcomes all of the time — or I shouldn’t say “all of the time.” 
At least in close cases they do. Justices on the Supreme Court come 
to different conclusions. It can’t mean that one of them is unwise — 
despite the fact that some people think that. 

So her literal words couldn’t have meant what they said. She had 
to have meant that she was talking about the equal value of the 
capacity to be fair and impartial. 

Chairman Leahy. And isn’t that what you, having been on the 
bench for 17 years, set as your goal, to be fair and show integrity 
based on the law? 

Judge SOTOMAYOR. I believe my 17-year record on the two courts 
would show that in every case that I render, I first decide what the 
law requires under the facts before me, and that what I do is ex- 
plained to litigants why the law requires a result. And whether 
their position is sympathetic or not, I explain why the result is 
commanded by law. 

Chairman Leahy. And doesn’t your oath of office actually require 
you to do that? 

Judge SoTOMAYOR. That is the fundamental job of a judge. 

Chairman Leahy. Let me talk to you about another decision. Dis- 
trict of Columbia v. Heller. In that case, the Supreme Court held 
that the Second Amendment guarantees to Americans the right to 
keep and bear arms and that it is an individual right. I have 
owned firearms since my early teen years. I suspect a large number 
of Vermonters do. I enjoy target shooting on a very regular basis 
at our home in Vermont, so I watched that decision rather carefully 
and found it interesting. 

Is it safe to say that you accept the Supreme Court’s decision as 
establishing that the Second Amendment right is an individual 
right? Is that correct? 

Judge SOTOMAYOR. Yes, sir. 

Chairman Leahy. Thank you. And in the Second Circuit’s deci- 
sion in Maloney v. Cuomo, you, in fact, recognize the Supreme 
Court decided in Heller that the personal right to bear arms is 
guaranteed by the Second Amendment of the Constitution against 
Federal law restriction. Is that correct? 

Judge SOTOMAYOR. It is. 

Chairman Leahy. And you accepted and applied the Heller deci- 
sion when you decided Maloney? 

Judge SOTOMAYOR. Completely, sir. I accepted and applied estab- 
lished Supreme Court precedent that the Supreme Court in its own 
opinion in Heller acknowledged answered a different question. 

Chairman Leahy. Well, in fact, let me refer to that, because Jus- 
tice Scalia’s opinion in the Heller case expressly left unresolved and 
expressly reserved as a separate question whether the Second 
Amendment guarantee applies to the States and laws adopted by 
the States. Earlier this year, you were on a Second Circuit panel 
in a case posing that specific question, analyzing a New York State 
law restriction on so-called chukka sticks, a martial arts device. 

Now, the unanimous decision of your court cited Supreme Court 
precedent as binding on your decision, and the longstanding Su- 
preme Court cases have held that the Second Amendment applies 
only to the Federal Government and not to the States. And I notice 
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that the panel of the Seventh Circuit, including Judge Posner, one 
of the best-known, very conservative judges, cited the same Su- 
preme Court authority and agreed with the Second Circuit deci- 
sion. 

We all know that not every constitutional right has been applied 
to the States by the Supreme Court. I know that one of my very 
first cases as a prosecutor was the question whether the Fifth 
Amendment guaranteed a grand jury indictment has been made 
applicable to the States. The Supreme Court has not held that ap- 
plicable to the States. 

The Seventh Amendment right to a jury trial and the Eighth 
Amendment prohibition against excessive fines also have not been 
made applicable to the States. 

I understand that petitions seeking to have the Supreme Court 
apply the Second Amendment to the States are pending. So obvi- 
ously I am not going to ask you, if that case appears before the Su- 
preme Court and you are there, how you are going to rule. But 
would you have an open mind on the Supreme Court in evaluating 
the legal proposition whether the Second Amendment right should 
be considered a fundamental right and, thus, applicable to the 
States? 

Judge SOTOMAYOR. Like you, I understand how important the 
right to bear arms is to many, many Americans. In fact, one of my 
godchildren is a member of the NRA, and I have friends who hunt. 
I understand the individual right fully that the Supreme Court rec- 
ognized in Heller. 

As you pointed out. Senator, in the Heller decision the Supreme 
Court was addressing a very narrow issue, which was whether an 
individual right under the Second Amendment applied to limit the 
Federal Government’s rights to regulate the possession of firearms. 
The Court expressly. Justice Scalia in a footnote, identified that 
there was Supreme Court precedent that has said that that right 
is not incorporated against the States. What that term of “incorpo- 
ration” means in the law is that that right doesn’t apply to the 
States in its regulation of its relationship with its citizen. 

In Supreme Court parlance, the right is not fundamental. It’s a 
legal term. It’s not talking about the importance of the right in a 
legal term. It’s talking about is that right incorporated against the 
States. 

When Maloney came before the Second Circuit, as you indicated, 
myself and two other judges read what the Supreme Court said, 
saw that it had not explicitly rejected its precedent on application 
to the States, and followed that precedent, because it’s the job of 
the Supreme Court to change it. 

Chairman Leahy. Well 

Judge SoTOMAYOR. You asked me — I’m sorry. Senator. I didn’t 
mean to cut you off. 

Chairman Leahy. No, no. Go ahead. 

Judge SOTOMAYOR. You asked me whether I have an open mind 
on that question. Absolutely. My decision in Maloney and on any 
case of this type would be to follow the precedent of the Supreme 
Court when it speaks directly on an issue, and I would not pre- 
judge any question that came before me if I was a Justice on the 
Supreme Court. 
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Chairman Leahy. Let me just ask — and I just asked Senator Ses- 
sions if he minded. I want to ask one more question, and it goes 
to the area of prosecution. You have heard appeals in over 800 
criminal cases. You affirmed 98 percent of the convictions for vio- 
lent crimes, including terrorism cases; 99 percent of the time at 
least one Republican-appointed judges of the panel agreed with 
you. Let me just ask you about one. United States v. Giordano. 

That was a conviction against the mayor of Waterbury, Con- 
necticut. The victims in that case were the young daughter and 
niece of a prostitute, young children who, as young as 9 and 11, 
were forced to engage in sexual acts with the defendant. The mayor 
was convicted under a law passed by Congress prohibiting the use 
of any facility or means of interstate commerce to transmit contact 
information about a person under 16 for the purpose of illegal sex- 
ual activity. 

You spoke for the unanimous panel of the Second Circuit, which 
included Judge Jacobs and Judge Hall. You upheld that conviction 
against the constitutional challenge that the Federal criminal stat- 
ute in question exceeded Congress’ power under the Commerce 
Clause. I mention that only because I appreciate your deference to 
the constitutional congressional authority to prohibit illegal con- 
duct. 

Did you have any difficulty in reaching the conclusion you did in 
the Giordano case? 

Judge SOTOMAYOR. No, sir. 

Chairman Leahy. Thank you. I am glad you reached it. 

And I appreciate Senator Sessions’ forbearance. 

Senator Sessions. It is good to have you back. Judge, and your 
family and friends and supporters, and I hope we will have a good 
day today. I look forward to a dialog with you. 

I have got to say that I liked your statement on the fidelity of 
the law yesterday and some of your comments this morning. And 
I also have to say had you been saying that with clarity over the 
last decade or 15 years, we would have a lot fewer problems today, 
because you have evidenced, I think it is quite clear, a philosophy 
of the law that suggests that a judge’s background and experiences 
can and should — even should and naturally will impact their deci- 
sion, which I think goes against the American ideal and oath that 
a judge takes to be fair to every party, and every day when they 
put on that robe, that is a symbol that they are to put aside their 
personal biases and prejudices. 

So I would like to ask you a few things about it. I would just note 
that it is not just one sentence, as my Chairman suggested, that 
causes us difficulty. It is a body of thought over a period of years 
that causes us difficulty. And I would suggest that the quotation 
he gave was not exactly right of the “wise Latina” comment that 
you made. You have said, I think, six different times, “I would hope 
that a wise Latina woman with the richness of her experiences 
would more often than not reach a better conclusion . . .” So that 

is a matter that I think we will talk about as we go forward. 

Let me recall that yesterday you said, “It’s simple: fidelity to the 
law. The task of a judge is not to make law. It’s to apply law.” I 
heartily agree with that. 
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However, you previously have said, “The court of appeals is 
where policy is made.” And you said on another occasion, “The law 
that lawyers practice and judges declare is not a definitive, capital 
‘L’ law that many would like to think exists.” So I guess I am ask- 
ing today what do you really believe on those subjects: that there 
is no real law — that judges do not make law, or that there is no 
real law and the court of appeals is where policy is made? Discuss 
that with us, please. 

Judge SOTOMAYOR. I believe my record of 17 years demonstrates 
fully that I do believe that law — that judges must apply the law 
and not make the law. Whether I’ve agreed with a party or not, 
found them sympathetic or not, in every case I have decided I have 
done what the law requires. 

With respect to judges’ making policy, I assume. Senator, that 
you were referred to a remark that I made in a Duke law student 
dialog. That remark in context made very clear that I wasn’t talk- 
ing about the policy reflected in the law that Congress makes. 
That’s the job of Congress to decide what the policy should be for 
society. 

In that conversation with the students, I was focusing on what 
district court judges do and what circuit court judges do, and I 
noted that district court judges find the facts and they apply the 
facts to the individual case. And when they do that, their holding, 
their finding doesn’t bind anybody else. 

Appellate judges, however, establish precedent. They decide what 
the law says in a particular situation. That precedent has policy 
ramifications because it binds not just the litigants in that case; it 
binds all litigants in similar cases, in cases that may be influenced 
by that precedent. 

I think if my speech is heard outside of the minute and a half 
that YouTube presents and its full context examined, it is very 
clear that I was talking about the policy ramifications of precedent 
and never talking about appellate judges or courts making the pol- 
icy that Congress makes. 

Senator Sessions. Judge, I would just say I don’t think it is that 
clear. I looked at that tape several times, and I think a person 
could reasonably believe it meant more than that. But yesterday 
you spoke about your approach to rendering opinions and said, “I 
seek to strengthen both the rule of law and faith in the impar- 
tiality of the justice system,” and I would agree. But you had pre- 
viously said this: “I am willing to accept that we who judge must 
not deny differences resulting from experiences and heritage, but 
attempt, as the Supreme Court suggests, continuously to judge 
when those opinions, sympathies, and prejudices are appropriate.” 

So, first, I would like to know. Do you think there is any cir- 
cumstance in which a judge should allow their prejudices to impact 
their decision making? 

Judge SoTOMAYOR. Never their prejudices. I was talking about 
the very important goal of the justice system is to ensure that the 
personal biases and prejudices of a judge do not influence the out- 
come of a case. What I was talking about was the obligation of 
judges to examine what they’re feeling as they’re adjudicating a 
case and to ensure that that’s not influencing the outcome. 
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Life experiences have to influence you. We’re not robots to listen 
to evidence and don’t have feelings. We have to recognize those 
feelings and put them aside. That’s what my speech was saying. 
That’s our job. 

Senator Sessions. But the statement was, “I willingly accept 
that we who judge must not deny the differences resulting from ex- 
perience and heritage, but continuously to judge when those opin- 
ions, sympathies, and prejudices are appropriate.” That is exactly 
opposite of what you are saying, is it not? 

Judge SOTOMAYOR. I don’t believe so. Senator, because all I was 
saying is because we have feelings and different experiences, we 
can be led to believe that our experiences are appropriate. We have 
to be open-minded to accept that they may not be and that we have 
to judge always that we’re not letting those things determine the 
outcome. But there are situations in which some experiences are 
important in the process of judging because the law asks us to use 
those experiences. 

Senator Sessions. Well, I understand that. But let me just follow 
up. You say in your statement that you want to do what you can 
to increase the faith in the impartiality of our system. But isn’t it 
true this statement suggests that you accept that there may be 
sympathies, prejudices, and opinions that legitimately influence a 
judge’s decision? And how can that further faith in the impartiality 
of the system? 

Judge SOTOMAYOR. I think the system is strengthened when 
judges don’t assume they’re impartial but when judges test them- 
selves to identify when their emotions are driving a result or their 
experiences are driving a result and the law is not. 

Senator Sessions. I agree with that. I know one judge that says 
that if he has a feeling about a case, he tells his law clerks to, 
“Watch me. I do not want my biases, sympathies, or prejudices to 
influence this decision, which I have taken an oath to make sure 
is impartial.” 

I just am very concerned that what you are saying today is quite 
inconsistent with your statement that you willingly accept that 
your sympathies, opinions, and prejudices may influence your deci- 
sion making. 

Judge SOTOMAYOR. Well, as I have tried to explain, what I try 
to do is to ensure that they’re not. If I ignore them and believe that 
I’m acting without them, without looking at them and testing that 
I’m not, then I could, unconsciously or otherwise, be led to be doing 
the exact thing I don’t want to do, which is to let something but 
the law command the result. 

Senator Sessions. Well, yesterday you also said that your deci- 
sions have always been made to serve the larger interest of impar- 
tial justice. A good aspiration, I agree. But in the past, you have 
repeatedly said this: “I wonder whether achieving the goal of im- 
partiality is possible at all in even most cases, and I wonder wheth- 
er by ignoring our differences as women, men, or people of color we 
do a disservice to both the law and society.” 

Aren’t you saying there that you expect your background and 
heritage to influence your decision making? 

Judge SOTOMAYOR. What I was speaking about in that speech 
was — harkened back to what we were just talking about a few min- 
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utes ago, which is life experiences do influence us, in good ways. 
That’s why we seek the enrichment of our legal system from life 
experiences. That can affect what we see or how we feel, but that’s 
not what drives a result. 

The impartiality is an understanding that the law is what com- 
mands the result. And so to the extent that we are asking the 
question — because most of my speech was an academic discus- 
sion — about what should we be thinking about, what should we be 
considering in this process, and accepting that life experiences 
could make a difference, but I wasn’t encouraging the belief or at- 
tempting to encourage the belief that I thought that that should 
drive the result. 

Senator Sessions. Judge, I think it is consistent in the comments 
I have quoted to you and your previous statements that you do be- 
lieve that your background will affect the result in cases, and that 
is troubling me. So that is not impartiality. Don’t you think that 
is not consistent with your statement that you believe your role as 
a judge is to serve the larger interest of impartial justice? 

Judge SOTOMAYOR. No, sir. As I’ve indicated, my record shows 
that at no point or time have I ever permitted my personal views 
or sympathies to influence an outcome of a case. In every case 
where I have identified a sympathy, I have articulated it and ex- 
plained to the litigant why the law requires a different result 

Senator Sessions. Well, Judge 

Judge SOTOMAYOR. I do not permit my sympathies, personal 
views, or prejudices to influence the outcome of my cases. 

Senator Sessions. Well, you said something similar to that yes- 
terday, that “in each case I have applied the law to the facts at 
hand.” But you have repeatedly made this statement: “I accept the 
proposition” — “I accept the proposition that a difference there will 
be by the presence of women and people of color on the bench and 
that my experiences affect the facts I choose to see as a judge.” 

First, that is troubling to me as a lawyer. When I present evi- 
dence, I expect the judge to hear and see all the evidence that gets 
presented. How is it appropriate for a judge ever to say that they 
will choose to see some facts and not others? 

Judge SOTOMAYOR. It’s not a question of choosing to see some 
facts or another. Senator. I didn’t intend to suggest that, and in the 
wider context, what I believe I was — the point that I was making 
was that our life experiences do permit us to see some facts and 
understand them more easily than others. But in the end, you are 
absolutely right; that’s why we have appellate judges that are more 
than one judge, because each of us from our life experiences will 
more easily see different perspectives argued by parties. But judges 
do consider all of the arguments of litigants. I have. Most of my 
opinions, if not all of them, explain to parties why the law requires 
what it does. 

Senator Sessions. Well, do you stand by your statement that 
“My experiences affect the facts I choose to see” ? 

Judge SOTOMAYOR. No, sir. I don’t stand by the understanding of 
that statement that I will ignore other facts or other experiences 
because I haven’t had them. I do believe that life experiences are 
important to the process of judging; they help you to understand 
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and listen; but that the law requires a result, and it will command 
you to the facts that are relevant to the disposition of the case. 

Senator Sessions. Well, I would just note you made that state- 
ment in individual speeches about seven times over a number-of- 
years’ span, and it is concerning to me. So I would just say to you 
I believe in Judge Cedarbaum’s formulation, and she said — and you 
disagreed, and this was really the context of your speech, and you 
used her statement as sort of a beginning of your discussion. And 
you said she believes that a judge, no matter what their gender or 
background, should strive to reach the same conclusion, and she 
believes that is possible. You then argued that you do not think it 
is possible in all, maybe even most cases. You deal with the famous 
quote of Justice O’Connor in which she says, “A wise old man 
should reach the same decision as a wise old woman.” And you 
push back from that. You say you do not think that is necessarily 
accurate, and you doubt the ability to be objective in your analysis. 

So how can you reconcile your speeches, which repeatedly assert 
that impartiality is a mere aspiration which may not be possible 
in all or even most cases with your oath that you have taken twice, 
which requires impartiality? 

Judge SOTOMAYOR. My friend Judge Cedarbaum is here this 
afternoon, and we are good friends, and I believe that we both ap- 
proach judging in the same way, which is looking at the facts of 
each individual case and applying the law to those facts. 

I also, as I explained, was using a rhetorical flourish that fell 
flat. I knew that Justice O’Connor couldn’t have meant that if 
judges reached different conclusions, legal conclusions, that one of 
them wasn’t wise. That couldn’t have been her meaning because 
reasonable judges disagree on legal conclusions in some cases. 

So I was trying to play on her words. My play was — fell flat. It 
was bad, because it left an impression that I believed that life ex- 
periences commanded a result in a case. But that’s clearly not what 
I do as a judge. It’s clearly not what I intended. In the context of 
my broader speech, which was attempting to inspire young His- 
panic, Latino students and lawyers to believe that their life experi- 
ences added value to the process. 

Senator Sessions. Well, I can see that perhaps as a lay person’s 
approach to it, but as a judge who has taken this oath, I am very 
troubled that you would repeatedly over a decade or more make 
statements that consistently — any fair reading of these speeches 
consistently argues that this ideal and commitment — I believe 
every judge is committed, must be, to put aside their personal ex- 
periences and biases and make sure that that person before them 
gets a fair day in court. 

Judge, so philosophy can’t impact your judging. I think it is 
much more likely to reach full flower if you sit on the Supreme 
Court than it will on a lower court where you are subject to review 
by your colleagues on the higher Court. So with regard to how you 
approach law and your personal experiences, let’s look at the New 
Haven firefighters case, the Ricci case. 

In that case, the city of New Haven told firefighters that they 
would take an exam, set for the process for it, that would deter- 
mine who would be eligible for promotion. The city spent a good 
deal of time and money on the exam to make it a fair test of a per- 
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son’s ability to serve as a supervisory fireman, which, in fact, has 
the awesome responsibility at times to send their firemen into a 
dangerous building that is on fire. And they had a panel that did 
oral exams — it was not all written — consisting of one Hispanic and 
one African American and one white. And according to the Su- 
preme Court — this is what the Supreme Court held: The New 
Haven officials were careful to ensure broad racial participation in 
the design of the test and its administration. The process was open 
and fair. There was no genuine dispute that the examinations were 
job related and consistent with business purposes, business neces- 
sity. But after the city saw the results of the exam, it threw out 
those results because “not enough of one group did well enough on 
the test.” 

The Supreme Court then found that the city, and I quote, “re- 
jected the test results solely because the higher scoring candidates 
were white. After the tests were completed, the raw racial results 
became the predominant rationale for the city’s refusal to certify 
the results.” 

So you have stated that your background affects the facts that 
you choose to see. Was the fact that the New Haven firefighters 
had been subject to discrimination one of the facts you chose not 
to see in this case? 

Judge SOTOMAYOR. No, sir. The panel was composed of me and 
two other judges. In a very similar case, the Seventh Circuit, in an 
opinion authored by Judge Easterbrook — I’m sorry. I misspoke. It 
wasn’t Judge Easterbrook. It was Judge Posner — saw the case in 
an identical way. And neither judge — I have confused some state- 
ments that Senator Leahy made with this case, and I apologize. 

In a very similar case, the Sixth Circuit approached a very simi- 
lar issue in the same way. So a variety of different judges on the 
appellate court were looking at the case in light of established Su- 
preme Court and Second Circuit precedent and determined that the 
city, facing potential liability under Title VII, could choose not to 
certify the test if it believed an equally good test could be made 
with a different impact on affected groups. 

The Supreme Court, as it is its prerogative in looking at a chal- 
lenge, established a new consideration or a different standard for 
the city to apply, and that is, was there substantial evidence that 
they would be held liable under the law? 

That was a new consideration. Our panel didn’t look at that issue 
that way because it wasn’t argued to us in the case before us and 
because the case before us was based on existing precedent. So it 
is a different test 

Senator Sessions. Judge, there was apparently unease within 
your panel. I was really disappointed — and I think a lot of people 
have been — that the opinion was so short, it was per curiam, it did 
not discuss the serious legal issues that the case raised. And I be- 
lieve that is a legitimate criticism of what you did. But it appears, 
according to Stuart Taylor, the respected legal writer for the Na- 
tional Journal, that — Stuart Taylor concluded that it appears that 
Judge Cabranes was concerned about the outcome of the case, was 
not aware of it because it was a per curiam unpublished opinion, 
but it began to raise the question of whether rehearing should be 
granted. 
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You say you are bound by the superior authority, but the fact is 
when the question of rehearing that Second Circuit authority that 
you say covered the case — some say it didn’t cover so clearly — ^but 
that was up for debate. And the circuit voted, and you voted not 
to reconsider the prior case. You voted to stay with the decision of 
the circuit and, in fact, your vote was the key vote. Had you voted 
with Judge Cabranes, himself of Puerto Rican ancestry, had you 
voted with him, you could have changed that case. So, in truth, you 
weren’t bound by that case had you seen it a different way. You 
must have agreed with it and agreed with the opinion and stayed 
with it until it was reversed by the Court. 

Let me just mention this: In 1997 

Chairman Leahy. Was that a question or 

Senator Sessions. Well, that was a response to some of what you 
said, Mr. Chairman, because you misrepresented factually the pos- 
ture of the case. In 19 

Chairman Leahy. Well, I obviously will disagree with that, but 
we will have a chance to vote on this issue. 

Senator Sessions. In 1997, when you came before the Senate 
and I was a new Senator, I asked you this: “In a suit challenging 
a Government racial preference, quota, or set-aside, will you follow 
the Supreme Court decision in Adarand and subject racial pref- 
erences to the strictest judicial scrutiny? ” 

In other words, I asked you would you follow the Supreme 
Court’s binding decision in Adarand v. Pena? In Adarand, the Su- 
preme Court held that all governmental discrimination, including 
affirmative action programs, that discriminated by race of an appli- 
cant must face strict scrutiny in the courts. In other words, this is 
not a light thing to do. When one race is favored over another, you 
must have a really good reason for it, or it is not acceptable. 

After Adarand, the Government agencies must prove there is a 
compelling state interest in support of any decision to treat people 
differently by race. 

This is what you answer: “In my view, the Adarand Court cor- 
rectly determined that the same level of scrutiny, strict scrutiny, 
applies for the purpose of evaluating the constitutionality of all 
government classifications, whether at the State or Federal level, 
based on race.” So that was your answer, and it deals with the gov- 
ernment being the city of New Haven. 

You made a commitment to this Committee to follow Adarand. 
In view of this commitment, you gave me 12 years ago, why are 
the words “Adarand,” “equal protection,” and “strict scrutiny” com- 
pletely missing from any of your panel’s discussion of this decision? 

Judge SoTOMAYOR. Because those cases were not what was at 
issue in this decision, and, in fact, those cases were not what de- 
cided the Supreme Court’s decision. The Supreme Court parties 
were not arguing the level of scrutiny that would apply with re- 
spect to intentional discrimination. The issue is a different one be- 
fore our court and the Supreme Court, which is. What is a city to 
do when there is proof that its test disparately impacts a particular 
group? 

And the Supreme Court decided, not on the basis of strict scru- 
tiny, that what it did here was wrong, what the city did here was 
wrong, but on the basis that the city’s choice was not based on a 
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substantial basis in evidence to believe it would be held liable 
under the law. 

Those are two different standards, two different questions that a 
case would present. 

Senator Sessions. This case was recognized pretty soon as a big 
case. I noticed what perhaps kicked off Judge Cabranes’ concern 
was a lawyer saying it was the most important discrimination case 
that the circuit had seen in 20 years. They were shocked. They got 
a, basically, one paragraph decision, per curiam, unsigned, back on 
that case. 

Judge Cabranes apparently raised this issue within the circuit, 
asked for a rehearing. Your vote made the difference in not having 
a rehearing en banc. And he said, “Municipal employers could re- 
ject the results” — and talking about the results of your test, the im- 
pact of your decision. “Municipal employers could reject the results 
of an employment examination whenever those results failed to 
yield a desirable outcome, i.e., failed to satisfy a racial quota.” 

So that was Judge Cabranes’ analysis of the impact of your deci- 
sion. And he thought it was very important. He wanted to review 
this case. He thought it deserved a full and complete analysis and 
opinion. He wanted the whole circuit to be involved in it. And to 
the extent that some prior precedent in the circuit was different, 
the circuit could have reversed that precedent had they chose to do 
so. 

Don’t you think — tell us how it came to be that this important 
case was dealt with in such a cursory manner? 

Judge SoTOMAYOR. The panel decision was based on a 78-page 
District Court opinion. The opinion referenced it. In its per curiam, 
the Court incorporated it directly, but it was referenced by the cir- 
cuit. And it relied on that very thoughtful, thorough opinion by the 
District Court. And that opinion discussed Second Circuit prece- 
dent in its fullest — to its fullest extent. 

Justice Cabranes had one view of the case; the panel had an- 
other. The majority of the vote — it wasn’t just my vote — the major- 
ity of the Court, not just my vote, denied the petition for rehearing. 

The court left to the Supreme Court the question of how an em- 
ployer should address what no one disputed, was prima facie evi- 
dence that its test disparately impacted on a group. That was un- 
disputed by everyone, but the case law did permit employees that 
had been disparately impacted to bring a suit. 

The question was, for the city, was it racially discriminating 
when it didn’t accept those tests or was it attempting to comply 
with the law. 

Senator Sessions. Well, Your Honor, I think it is not fair to say 
that a majority — I guess it is fair to say a majority voted against 
rehearing, but it was 6 to 6, unusual that one of the judges had 
to challenge a panel decision. And your vote made the majority not 
to rehear it. 

Ricci did deal with some important questions, some of the ques- 
tions that we have got to talk about as a nation. We have to work 
our way through. I know there is concern on both sides of this 
issue, and we should do it carefully and correctly. 

But do you think that Frank Ricci and the other firefighters, 
whose claims you dismissed, felt that their arguments and concerns 
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were appropriately understood and acknowledged by such a short 
opinion from the Court? 

Judge SOTOMAYOR. We were very sympathetic and expressed our 
sympathy to the firefighters who challenged the city’s decision, Mr. 
Ricci and the others. We understood the efforts that they had made 
in taking the test; we said as much. 

They did have before them a 78-page thorough opinion by the 
District Court. They obviously disagreed with the law as it stood 
under Second Circuit precedent. That’s why they were pursuing 
their claims and did pursue them further. 

In the end, the body that had the discretion and power to decide 
how these tough issues should be decided, that along the precedent 
that had been recognized by our circuit court and another at least, 
the Sixth Circuit, but along what the Court thought would be the 
right test or standard to apply. And that’s what the Supreme Court 
did. It answered that important question because it had the power 
to do that. Not the power, but the ability to do that because it was 
faced with the arguments that suggested that. The panel was deal- 
ing with precedent and arguments that relied on our precedent. 

Senator Sessions. Thank you. Judge, and I appreciate this op- 
portunity. I would just say, though, had the per curiam opinion 
stood without a rehearing requested by one of the judges in the 
whole circuit and kicked off the discussion, it is very, very unlikely 
that we would have heard about this case or the Supreme Court 
would have taken it up. 

Thank you, Mr. Chairman. 

Chairman Leahy. Thank you. 

Obviously, we can talk about your speeches, but, ultimately, will 
it determine how you act as a judge and how you make decisions? 
And I will put into the record the American Bar Association, which 
has unanimously given you the highest rating. 

I put into the record the New York City Bar, which said you are 
extremely well credentialed to sit on the Supreme Court. I will put 
that in there. 

I will put in the Congressional Research Service report analyzing 
your cases and found that you consistently deal with the law and 
with stare decisis, upholding past judicial precedents. 

I will put in that the nonpartisan Brennan Center found you sol- 
idly in the mainstream. And then in another analysis of more than 
800 of your cases, which found you called a traditional consensus 
judge on criminal justice issues. 

[The statements appear as a submission for the record.] 

Chairman Leahy. I thought I would put those in. It is one thing 
to talk about speeches you might give. I am more interested about 
cases you might decide. 

Senator Kohl. 

Senator Kohl. Thank you very much, Mr. Chairman, and good 
morning. Judge Sotomayor. 

Judge Sotomayor. Good morning. 

Senator Kohl. Just spent a great deal of time on the New Haven 
case, so I would like to see if we can put it into some perspective. 

Isn’t it true that Ricci was a very close case? Isn’t it true that 
11 of the 22 judges that reviewed the case did agree with you, and 
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that it was only reversed by the Supreme Court by a one vote 5 
to 4 margin? 

Do you agree, Judge, that it was a close case and that reasonable 
minds could have seen it in one way or another and not be seen 
as prejudiced or unable to make a clear decision? 

Judge SOTOMAYOR. To the extent that reasonable minds can dif- 
fer on any case, that’s true as to what the legal conclusion should 
be in a case. But the panel, at least as the case was presented — 
was relying on the reasonable views that Second Circuit precedent 
had established. 

And so, to the extent that one, as a judge, adheres to precedents, 
because it is that which dies and gives stability to the law, then 
those reasonable minds, who decided the precedent and the judges 
who apply it, are coming to the legal conclusion they think the 
facts and laws require. 

Senator Kohl. All right. 

Judge, we have heard several of our colleagues, now, particularly 
on the other side, criticize you because they believe some things 
that you have said in speeches show that you will not be able to 
put your personal views aside. But I believe rather than pulling 
lines out of speeches, oftentimes out of context, there are better 
ways to examine your record as a judge. 

In fact, when I ask now Justice Alito what sort of a justice he 
was going to make, he said, “If you want to know what sort of jus- 
tice I would make, look at what sort of judge I’ve been.” 

So you have served now as a Federal judge for the past 17 years, 
the last 11 as an appellate court judge. We examined the record. 
I believe it is plain that you are a careful jurist, respectful of prece- 
dent, and author of dozens of moderate and carefully reasoned deci- 
sions. 

The best evidence I believe is the infrequency with which you 
have been reversed. You have authored over 230 majority opinions 
in your 11 years on the Second Circuit Court of Appeals. But in 
only three out of those 230 plus cases have your decisions been re- 
versed by the Supreme Court, a very, very low reversal rate of 2 
percent. 

Doesn’t this very low reversal rate indicate that you do have, in 
fact, an ability to be faithful to the law and put your personal opin- 
ions and background aside when deciding cases, as you have in 
your experience as a Federal judge? 

Judge SoTOMAYOR. I believe what my record shows is that I fol- 
low the law, and that my small reversal rate, vis-a-vis the vast 
body of cases that I have examined — because you’ve mentioned only 
the opinions I’ve authored. But I’ve been a participant in thousands 
more that have not been either reviewed by the Supreme Court or 
reversed. 

Senator Kohl. Well, I agree with what you are saying. And I 
would like to suggest that this constant criticism of you in terms 
of your inability to be an impartial judge is totally refuted by the 
record that you have compiled as a Federal judge up to this point. 

We have heard much recently about Chief Justice Roberts’ view 
that judges are like umpires simply calling balls and strikes. So fi- 
nally, would you like to take the opportunity to give us your view 
about this sort of an analogy? 
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Judge SoTOMAYOR. Few judges could claim they love baseball 
more than I do, for obvious reasons. But analogies are always im- 
perfect, and I prefer to describe what judges do, like umpires, is to 
be impartial and bring an open mind to every case before them. 
And by an open mind, I mean a judge who looks at the facts of 
each case, listens and understands the arguments of the parties, 
and applies the law as the law commands. 

It’s a refrain I keep repeating because that is my philosophy of 
judging, applying the law to the facts at hand. And that’s my de- 
scription of judging. 

Senator Kohl. Thank you. 

Judge, which current one or two Supreme Court justices do you 
most identify with and which ones might we expect you to be 
agreeing with most of the time in the event that you are con- 
firmed? 

Judge SoTOMAYOR. Senator, to suggest that I admire one of the 
sitting Supreme Court justices would suggest that I think of myself 
as a clone of one of the justices. I don’t. Each one of them brings 
integrity, their sense of respect for the law, and their sense of their 
best efforts and hard work to come to the decisions they think the 
law requires. 

Going further than that would put me in the position of sug- 
gesting that by picking one justice, I was disagreeing or criticizing 
another, and I don’t wish to do that. I wish to describe just myself 

I’m a judge who believes that the facts drive the law and the con- 
clusion that the law will apply to that case. And when I say drives 
the law, I mean determines how the law will apply in that indi- 
vidual case. 

If you would ask me — instead, if you permit me to tell you a jus- 
tice from the past that I admire for applying that approach to the 
law, it would be Justice Cardozo. 

Now, Justice Cardozo didn’t spend a whole lot of time on the Su- 
preme Court; he had an untimely passing. But he had been a judge 
on the New York Court of Appeals for a very long time. And during 
his short tenure on the bench, one of the factors that he was so 
well known for was his great respect for precedent, and his great 
respect for respect and deference to the legislative branch, and to 
the other branches of government and their powers under the Con- 
stitution. 

In those regards, I do admire those parts of Justice Cardozo, 
which he was most famous for, and think that that is how I ap- 
proach the law, as a case-by-case application of law to facts. 

Senator Kohl. Thank you. Appreciate that. 

Judge Sotomayor, many of us are impressed with you in your 
nomination and we hold you in great regard. But I believe we have 
a right to know what we are getting before we give you a lifetime 
appointment to the highest court in the land. 

In past confirmation hearings, we have seen nominees who tell 
us one thing during our private meetings and in the confirmation 
hearings, and then go to the Court and become a justice that is 
quite different from the way they portrayed themselves at the 
hearing. 

So I would like to ask you questions about a few issues that have 
generated much discussion. First, affirmative action. 
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Judge, I would like to discuss the issue of affirmative action. We 
can all agree that it is good for our society when employers, schools 
and government institutions encourage diversity. On the other 
hand, the consideration of ethnicity or gender should not trump 
qualifications or turn into a rigid quota system. 

Without asking you how you would rule in any particular case, 
what do you think of affirmative action? 

Do you believe that affirmative action is a necessary part of our 
society to date? 

Do you agree with Justice O’Connor that she expects in 25 years 
the use of racial preferences will no longer be necessary to promote 
diversity? 

Do you believe affirmative action is more justified in education 
than in employment or do you think it makes no difference? 

Judge SoTOMAYOR. The question of whether affirmative action is 
necessary in our society or not and what form it should take is al- 
ways first a legislative determination in terms of legislative or gov- 
ernment employer determination in terms of what issue it is ad- 
dressing and what remedy it is looking to structure. 

The Constitution promotes and requires the equal protection of 
law of all citizens in its Fourteenth Amendment. To ensure that 
protection, there are situations in which race in some form must 
be considered. The courts have recognized that. Equality requires 
effort, and so there are some situations in which some form of race 
has been recognized by the Court. 

It is firmly my hope, as it was expressed by Justice O’Connor in 
her decision involving the University of Michigan Law School ad- 
missions criteria, that in 25 years, race in our society won’t be 
needed to be considered in any situation. That’s the hope, and 
we’ve taken such great strides in our society to achieve that hope. 

But there are situations in which there are compelling state in- 
terests. And the admissions case that Justice O’Connor was looking 
at, the Court recognized that in the education field. And the state 
is applying a solution that is very narrowly tailored. And there the 
Court determined that the law school’s use of race as only one fac- 
tor among many others, with no presumption of admission whatso- 
ever, was appropriate under the circumstances. 

In another case, companion case, the Court determined that a 
more fixed use of race that didn’t consider the individual was inap- 
propriate, and it struck down the undergraduate admissions policy. 

That is what the Court has said about the educational use of 
race in a narrow way. 

The question, as I indicated, of whether that should apply in 
other contexts has not been looked at by the Supreme Court di- 
rectly. The holdings of that case have not been applied or discussed 
in another case. That would have to await another state action that 
would come before the Court, where the state would articulate its 
reasons for doing what it did, and the Court would consider if those 
actions were constitutional or not. 

Senator Kohl. Thank you. 

Judge, Bush v. Gore. Many critics saw the Bush v. Gore decision 
as an example of the judiciary improperly injecting itself into a po- 
litical dispute. 
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In your opinion, should the Supreme Court even have decided to 
get involved in Bush v. Gore? 

Judge SOTOMAYOR. That case took the attention of the nation, 
and there’s been so much discussion about what the Court did or 
didn’t do. 

I look at the case, and my reaction as a sitting judge is not to 
criticize it or to challenge it, even if I were disposed that way, be- 
cause I don’t take a position on that; that the Court took and made 
the decision it did. 

The question for me as I look at that sui generis situation — it’s 
only happened once in the lifetime of our country — is that some 
good came from that discussion. There’s been and was enormous 
electoral process changes in many states as a result of the flaws 
that were reflected in the process that went on. 

That is a tribute to the greatness of our American system, which 
is whether you agree or disagree with a Supreme Court decision, 
that all of the branches become involved in the conversation of how 
to improve things. And as I indicated, both Congress, who devoted 
a very significant amount of money to electoral reform in its legis- 
lation — and states have looked to address what happened there. 

Senator Kohl. Judge, in a 5:4 decision in 2005, the Supreme 
Court ruled in Kelo v. City of New London, that it was constitu- 
tional for local government to seize private property for private, 
economic development. 

Many people, including myself, were alarmed about the con- 
sequences of this landmark ruling because, in the words of dis- 
senting Justice O’Connor, under the logic of the Kelo case, “Nothing 
is to prevent the state from replacing any Motel 6 with a Ritz 
Carlton, any home with a shopping mall, or any farm with a fac- 
tory.” 

This decision was a major shift in the law. It said that private 
development was a permissible “public use,” according to the Fifth 
Amendment, as long as it provided economic growth for the com- 
munity. 

What is your opinion of the Kelo decision. Judge Sotomayor? 
What is an appropriate “public use” for condemning private prop- 
erty? 

Judge Sotomayor. Kelo is now a precedent of the Court. I must 
follow it. I am bound by a Supreme Court decision as a Second Cir- 
cuit judge. As a Supreme Court judge, I must give it the deference 
that the doctrine of the stare decisis would suggest. 

The question of the reach of Kelo has to be examined in the con- 
text of each situation. And the Court did in Kelo note that there 
was a role for the courts to play in ensuring that takings by a state 
did, in fact, intend to serve the public — a public purpose and public 
use. 

I understand the concern that many citizens have expressed 
about whether Kelo did or did not honor the importance of property 
rights, but the question in Kelo was a complicated one about what 
constituted public use. And there the Court held that a taking to 
develop an economically blighted area was appropriate. 

Senator Kohl. Yes. That is what they decided in Kelo. I asked 
you your opinion, and apparently you feel that you are not in a po- 
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sition to offer an opinion because it is precedent, and now you are 
required to follow precedent as an appellate court judge. 

But I asked you if you would express your opinion, assuming 
that you became a Supreme Court justice, and assuming that you 
might have a chance someday to review the scope of that decision. 

Judge SOTOMAYOR. I don’t prejudge issues. 

Senator Kohl. All right. 

Judge SoTOMAYOR. That is actually — I come to every case with 
an open mind. 

Senator Kohl. All right. 

Judge SOTOMAYOR. Every case is a new for me. 

Senator Kohl. That is good. All right. Let’s leave that. 

As you know. Judge, the landmark case of Griswold v. Con- 
necticut guarantees that there is a fundamental constitutional right 
to privacy as it applies to contraception. 

Do you agree with that? In your opinion, is that settled law? 

Judge SOTOMAYOR. That is the precedent of the Court, so it is 
settled law. 

Senator Kohl. Is there a general constitutional right to privacy, 
and where is the right to privacy, in your opinion, found in the 
Constitution? 

Judge SOTOMAYOR. There is a right of privacy. The Court has 
founded in various places in the Constitution, has recognized rights 
under those various provisions of the Constitution. It’s founded in 
the Fourth Amendment’s right and prohibition against unreason- 
able search and seizures. 

Most commonly, it’s considered — I shouldn’t say most commonly 
because search and seizure cases are quite frequent before the 
Court. But it’s also found in the Fourteenth Amendment of the 
Constitution when it is considered in the context of the liberty in- 
terest protected by the due process clause of the Constitution. 

Senator Kohl. All right. 

Judge, the Court’s ruling about the right to privacy in Griswold 
laid the foundation for Roe v. Wade. In your opinion, is Roe settled 
law? 

Judge SOTOMAYOR. The Court’s decision in Planned Parenthood 
V. Casey reaffirmed the core holding of Roe. That is the precedent 
of the Court and settled in terms of the holding of the Court. 

Senator Kohl. Do you agree with Justices Souter, O’Connor and 
Kennedy in their opinion in Casey, which reaffirmed the core hold- 
ing in Roe? 

Judge SOTOMAYOR. As I said, Casey reaffirmed the holding in 
Roe. That is the Supreme Court’s settled interpretation of what the 
core holding is and its reaffirmance of it. 

Senator Kohl. All right. Let’s talk a little bit about cameras in 
the court. 

You sit on a court of appeals, which does allow cameras in the 
court. And from all indications, your experience with it has not 
been negative. In fact, I understand it has been somewhat positive. 

So how would you feel about allowing cameras in the Supreme 
Court, where the country would have a chance to view discussions 
and arguments about the most important issues that the Supreme 
Court decides with respect to our Constitution, our rights and our 
future? 
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Judge SOTOMAYOR. I have had positive experiences with cameras. 
When I have been asked to join experiments using cameras in the 
courtroom, I have participated. I have volunteered. 

Perhaps it would be useful if I explained to you my approach to 
collegiality on a court. 

[Laughter.] 

Judge SOTOMAYOR. It is my practice when I enter a new enter- 
prise, whether it’s on a court or in my private practice or when I 
was a prosecutor, to experience what those courts were doing, or 
those individuals doing that job were doing, understand and listen 
to the arguments of my colleagues about why certain practices 
were necessary or helpful, or why certain practices shouldn’t be 
done, or new procedures tried, and then spend my time trying to 
convince them. 

But I wouldn’t try to come in with prejudgments, so that they 
thought that I was unwilling to engage in a conversation with 
them, or unwilling to listen to their views. I go in and I try to 
share my experiences, to share my thoughts, and to be collegial and 
come to a conclusion together. 

And I can assure you that if this august body gives me the privi- 
lege of becoming a justice of the Supreme Court, that I will follow 
that practice with respect to the tall issues of procedures on the 
Court, including the question of cameras in the courtroom. 

Senator Kohl. No. I appreciate the fact that if you cannot con- 
vince them, it will not happen. But how do you feel 

[Laughter.] 

Senator Kohl [continuing]. How do you feel about permitting 
cameras in the Supreme Court, recognizing that you cannot decree 
it by fiat? 

Judge SOTOMAYOR. You know. I’m pretty good 

Senator Kohl. Do you think it is a good idea? 

Judge SOTOMAYOR [continuing]. I’m a pretty good litigator. I was 
a really good litigator. And I know that when I work hard at trying 
to convince my colleagues of something after listening to them, 
they’ll often try it for a while. I mean, we’ll have to talk together. 
We’ll have to figure out that issue together. 

Senator Kohl. All right. 

Judge SOTOMAYOR. I would be, again, if I was fortunate enough 
to be confirmed, a new voice in the discussion, and new voices often 
see things, and talk about them, and consider taking new ap- 
proaches. 

Senator Kohl. All right. 

Judge, all of us in public office, other than Federal judges, have 
specific fixed terms, and we must periodically run for reelection if 
you want to remain in office. Even most state court judges have 
fixed terms of office. The Federal Judiciary, as you know, is very 
different. You have no term of office; instead, you serve for life. 

So I would like to ask you, would you support term limits for Su- 
preme Court justices, for example, 15, 20 or 25 years? Would this 
help ensure that justices do not become victims of a cloistered, 
ivory tower existence, and that you will be able to stay in touch 
with the problems of ordinary Americans? 

Term limits for Supreme Court justices? 
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Judge SOTOMAYOR. All questions of policy are within the provi- 
dence of Congress first. And so, that particular question would 
have to be considered by Congress first. But it would have to con- 
sider it in light of the Constitution and then of statutes that govern 
these issues. And so, that first step and decision would be Con- 
gress’. 

I can only note that there was a purpose to the structure of our 
Constitution, and it was a view by the Founding Fathers that they 
wanted justices who would not be subject to political whim or to 
the emotions of a moment. And they felt that by giving them cer- 
tain protections, that that would ensure their objectivity and their 
impartiality over time. 

I do know, having served with many of my colleagues who have 
been members of the court, sometimes for decades, I had one col- 
league who was still an active member of the court in his nineties. 
And at close to 90, he was learning the Internet and encouraging 
my colleagues of a much younger age to participate in learning the 
Internet. 

So I don’t think that it’s service or the length of time. I think 
there’s wisdom that comes to judges from their experience that 
helps them in the process over time. I think in the end, it is a ques- 
tion of, one, of what the structure are of our government is best 
served by. And as I said, the policy question will be considered first 
by Congress and the processes set forth by the Constitution. But 
I do think there is a value in the services of judges for long periods 
of time. 

Senator Kohl. All right. Judge. Finally, I would like to turn to 
antitrust law. Antitrust law is not some mysterious legal theory, as 
you know, that only lawyers can understand. Antitrust is just an 
old-fashioned word for fair competition. Judge, and it is a law we 
use to protect consumers and competitors alike from unfair and il- 
legal trade practices. 

A prominent antitrust lawyer named Carl Hittinger was quoted 
in an AP story recently as saying that, “Judge Sotomayor has sur- 
prisingly broke the pro-business record in the area of antitrust. In 
nearly every case in which she was one of the three judges consid- 
ering a dispute, the court ruled against the plaintiff bringing an 
antitrust complaint.” 

I would like you to respond to that and to one other thing I 
would like to raise. 

In 2007, Leegin case, in a 5-4 decision. Supreme Court over- 
turned a 97-year-old precedent and held that vertical price fixing 
no longer automatically violated antitrust law. In effect, this means 
that a manufacturer is now free to set minimum prices at retail for 
its products, and thereby, prohibit discounting of its products. 

What do you think of this decision? Do you think it was appro- 
priate for the Supreme Court, by judicial fiat, to overturn a nearly 
century-old decision, on the meaning of this Sherman Act, that 
businesses and consumers had come to rely on and which had been 
never altered by Congress? 

Those two things, antitrust. 

Judge Sotomayor. I cannot speak. Senator, to whether Leegins 
was right or wrong; it’s now the established law of the Court. That 
case in large measure centered around the justices, different views 
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of the effects of stare decisis on a question which none of them 
seemed to dispute, that there were a basis to question the economic 
assumptions of the Court in this field of law. 

Leegins is the Court’s holding, its teachings and holding. And I 
will have to apply in new cases, so I can’t say more than what I 
know about it and what I thought the Court was doing there. 

With respect to my record, I can’t speak for why someone else 
would view my record as suggesting a pro or anti approach to any 
series of cases. All of the business cases, as with all of the cases, 
my structure of approaching is the same; what is the law requir- 
ing? 

I would note that I have cases that have upheld antitrust com- 
plaints and upheld those cases going forward. I did it in my Visa/ 
MasterCard antitrust decision, and that was also a major decision 
in this field. 

All I can say is that with business and the interest of any party 
before me, I will consider and apply the law as it is written % Con- 
gress and informed by precedent. 

Senator Kohl. Thank you very much. Judge Sotomayor, and 
thank you, Mr. Chairman. 

Chairman Leahy. Thank you. 

Judge Sotomayor, this is probably an appropriate place to take 
a short break, and we will. And then we will come back. At some 
point, we will break for both the Republicans and the Democrats 
to be in caucus lunch, but also gives you a chance to have lunch. 

So we will take a 10-minute, flexible 10-minute, break. And I 
thank you for your patience here. Judge Sotomayor, and we will be 
back. 

[Whereupon, at 11:08 a.m., the hearing was recessed.] 

After Recess [11:27 a.m.] 

Chairman Leahy. There has been some question during the 
break from the press about what our schedule will be, and I fully 
understand that they have to work out their own schedules. What 
I would suggest — Senator Kohl asked questions. We will go to — 
next is Senator Hatch, a former chairman of this committee. Fol- 
lowing Senator Hatch, we will go to Senator Feinstein. And that 
will bring us to roughly 12:30. 

Because of the caucuses, we will break at 12:30, but then resume 
right at 2, which will mean — I have talked to Republicans and 
Democrats. It means everybody that wants to come back will leave 
their caucus a few minutes early. But I think everybody will under- 
stand that. 

Senator Hatch is a former chairman of this committee and a 
friend of many years. I recognize Senator Hatch. 

Senator Hatch. Well, thank you, Mr. Chairman. 

Welcome, again, and to your lovely family. We are grateful to 
have you all here. 

Now, let me ask you a question about settled law. If a holding 
in the Supreme Court means that it is settled, you believe that 
Gonzalez v. Carhart, upholding the partial birth abortion ban, is 
settled law. 

Judge Sotomayor. All precedents of the Supreme Court I con- 
sider settled law subject to the deference with doctrine of stare de- 
cisis would counsel. 
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Senator Hatch. Now, I want to begin here today by looking at 
your cases in an area that is very important to many of us, and 
that is the Second Amendment, the right to keep and bear arms, 
and your conclusion that the right is not fundamental. 

Now, in the 2004 case entitled United States v. Sanchez-Villar, 
you handled the Second Amendment issue in a short footnote. You 
cited the Second Circuit’s decision in United States v. Toner for the 
proposition of the right to possess a gun is not a fundamental right. 

Toner in turn relied on the Supreme Court’s decision in United 
States V. Miller. Last year, in the District of Columbia v. Heller, the 
Supreme Court examined Miller and concluded that, “The case did 
not even purport to be a thorough examination of the Second 
Amendment,” and that Miller provided “no explanation of the con- 
tent of the right.” 

You are familiar with that. 

Judge SOTOMAYOR. I am, sir. 

Senator Hatch. Okay. So let me ask you, doesn’t the Supreme 
Court’s treatment of Miller at least cast doubts on whether relying 
on Miller, as the Second Circuit has done for this proposition, is 
proper? 

Judge SoTOMAYOR. The issue 

Senator Hatch. Remember, I am saying at least cast doubts. 

Judge SOTOMAYOR [continuing]. Well, that is what I believe Jus- 
tice Scalia implied in his footnote 23, but he acknowledged that the 
issue of whether the right, as understood in Supreme Court juris- 
prudence, was fundamental. It’s not that I considered it unfunda- 
mental, but that the Supreme Court didn’t consider it fundamental 
so as to be incorporated against the states. 

Senator Hatch. Well, it did not decide that point. 

Judge SOTOMAYOR. Well, it not only didn’t decide it, but I under- 
stood Justice Scalia to be recognizing that the Court’s precedent 
had held it was not — his opinion with respect to the application of 
the Second Amendment to government regulation was a different 
inquiry, and a different inquiry as to the meaning of U.S. Miller 
with respect to that issue. 

Senator Hatch. Well, if Heller had already been decided, would 
you have addressed that issue differently than Heller or would you 
take the position that the doctrine of incorporation is inapplicable 
with regard to state issues? 

Judge SOTOMAYOR. That’s the very question that the Supreme 
Court is more than likely to be considering. There are three cases 
addressing this issue, at least I should say three cases addressing 
this issue in the circuit courts. And so, it’s not a question that I 
can address. As I said, bring an open mind to every case. 

Senator Hatch. I accept that. 

In Sanchez-Villar, you identified the premise that a right to pos- 
sess a gun is not fundamental, and the conclusion that New York’s 
ban on gun possession was permissible under the Second Amend- 
ment, but it is not a word actually connecting the premise to the 
conclusion. 

Without any analysis at all, that footnote that you wrote leaves 
the impression that unless the right to bear arms is considered fun- 
damental, any gun restriction is necessarily permissible under the 
Second Amendment. 


VerDate Nov 24 2008 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 00098 Fmt6601 Sfmt6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



87 


Is that what you believe? 

Judge SOTOMAYOR. No, sir, because that’s not — I’m not taking an 
opinion on that issue because it’s an open question. Sanchez is 

Senator Hatch. So you admit it is an open question. 

Judge SoTOMAYOR. Well, I admit that Justice — I admit — I — the 
courts have been addressing that question. The Supreme Court in 
the opinion authored by Justice Scalia suggested that it was a 
question that the Court should consider. I am just attempting to 
explain that U.S. v. Sanchez was using fundamental in its legal 
sense, that whether or not it had been incorporated against the 
states. 

With respect to that question, moreover, even if it’s not incor- 
porated against the states, the question would be would the states 
have a rational basis for the regulation it has in place. And I am — 
I believe that the question there was whether or not a prohibition 
against felons possessing firearms was at question, if my memory 
serves me correctly. If it doesn’t — ^but even Justice Scalia in the 
majority opinion in Heller recognized that that was a rational basis 
regulation for a state under all circumstances, whether or not there 
was a Second Amendment right. 

Senator Hatch. Well, in the District of Columbia v. Heller, the 
Supreme Court observed that, “It has always been widely under- 
stood that the Second Amendment, like the First and Fourth 
Amendments, codified a preexisting right.” And the Court also ob- 
served this, “By the time of the founding, the right to have arms 
had become fundamental for English subjects.” 

Now, the Court also described the right to bear arms is a natural 
right. 

Do you recall that from that decision? 

Judge SOTOMAYOR. I do remember that discussion. 

Senator Hatch. All right. 

In what way does the Court’s observation that the Second 
Amendment codified the preexisting, fundamental right to bear 
arms affect your conclusion that the Second Amendment does not 
protect a fundamental right? 

Judge SOTOMAYOR. My conclusion in the Maloney case or in the 
U.S. Sanchez-Villar was based on precedence and the holding of 
precedence that the Second Circuit did not apply to the states. 

Senator Hatch. Well, what is — excuse me. I am sorry. I did not 
mean to interrupt you. 

What is your understanding of the test or standard the Supreme 
Court has used to determine whether a right should be considered 
fundamental? I am not asking a hypothetical here. I am only ask- 
ing about what the Supreme Court has said in the past on this 
question. 

I recall, for instance, the Court emphasizing that a right must 
be deeply rooted in our Nation’s history and tradition, that it is 
necessary to an Anglo-American regime of ordered liberty or that 
it is an enduring American tradition. 

I think I have cited that pretty accurately on what the Court has 
held with regard to what is a fundamental right. Now, those are 
different formulations from the Supreme Court’s decisions, but I 
think the common thread there is obvious. 
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Now, is that your understanding of how the Supreme Court has 
evaluated whether a right should be deemed fundamental? 

Judge SOTOMAYOR. The Supreme Court’s decision with respect to 
the Second Circuit incorporation — Second Amendment incorpora- 
tion doctrine is reliant on old precedent of the Court. 

Senator Hatch. Right. 

Judge SoTOMAYOR. And I don’t mean to use that as precedent 
that doesn’t bind when I call it old. I’m talking about precedent 
that was passed in the 19th century. 

Since that time, there is no question that different cases address- 
ing different amendments of the Constitution have applied a dif- 
ferent framework. And whether that framework and the language 
you quoted are precise or not, I haven’t examined that framework 
in a while to know if that language is precise or not. I’m not sug- 
gesting it’s not. Senator. I just can’t affirm 

Senator Hatch. Sure. 

Judge SOTOMAYOR [continuing]. That description. 

My point is, however, that once there’s Supreme Court precedent 
directly on point and Second Circuit precedent directly on point on 
a question, which there is on this incorporation doctrine and how 
it uses the word fundamental, then my panel, which was unani- 
mous on this point — there were two other judges and at least one 
other — or one other panel on the Seventh Circuit by Justice — by 
Justice — ^by Judge Easterbrook, has agreed that once you have set- 
tled precedent in an area, on a precise question, then the Supreme 
Court has to look at that. 

And under the deference one gives to stare decisis and the fac- 
tors one considers in deciding whether that older precedent should 
be changed or not, that’s what the Supreme Court will do. 

Senator Hatch. All right. As I noted, the Supreme Court put the 
Second Amendment in the same category as the First and the 
Fourth Amendments as preexisting rights that the Constitution 
merely codified. 

Now, do you believe that the First Amendment rights, such as 
the right to freely exercise religion, the freedom of speech, or the 
freedom of the press, are fundamental rights? 

Judge SOTOMAYOR. Those rights have been incorporated against 
the states. The states must comply with them. So to the extent that 
the Court has held that, then they are — they have been deemed 
fundamental as that term is understood legally. 

Senator Hatch. What about the Fourth Amendment about un- 
reasonable searches and seizures? 

Judge SOTOMAYOR. As well. 

Senator Hatch. Same? 

Judge SOTOMAYOR. But with respect to the holding as it relates 
to that particular amendment. 

Senator Hatch. I understand. 

Let me turn to your decision in Maloney v. Cuomo. And this is 
the first post-Heller decision about the Second Amendment to reach 
any Federal court, or Federal appeals court. I think I should be 
more specific. 

In this case, you held that the Second Amendment applies only 
to the Federal Government and not to the states. And this was 
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after Heller. And am I right that your authority for that propo- 
sition was the Supreme Court’s 1886 decision in Presser v. Illinois? 

Judge SoTOMAYOR. That plus some Second Circuit precedent that 
had held that it had not — that the amendment had not heen 

Senator Hatch. But Plesser was definitely one of the cases you 
relied on. 

Judge SoTOMAYOR. It was. 

Senator Hatch. All right. In that case — or I should say, that case 
involved the Fourteenth Amendment’s privileges and immunities 
clause. 

Now, is that correct? Are you aware of that? 

Judge SOTOMAYOR. It may have. I haven’t read it recently 
enough to rememher exactly. 

Senator Hatch. You can take my word on it. 

Judge SOTOMAYOR. Okay. I’ll accept 

Senator Hatch. Thank you. 

Last year’s decision in Heller involved the District of Columbia, 
so it did not decide the issue of whether the Second Amendment 
applies to the states or is incorporated. But the Court did say that 
its 19th century cases about applying the Bill of Rights to the 
states “did not engage the sort of Fourteenth Amendment inquiry 
required by our later cases.” 

Now, here is my question. 

Am I right that those later cases to which the Court referred in- 
volved the Fourteenth Amendment’s due process clause rather than 
its privileges and immunities clause? 

Judge SOTOMAYOR. As I said, I haven’t examined those cases re- 
cently enough to be able to answer your question. Senator. But 
what I can say is that regardless of what those pieces address or 
didn’t address, the Second Circuit had very directly addressed the 
question of whether the Second — whether it viewed the Second 
Amendment as applying against the states. 

To that extent, if that precedent got the Supreme Court’s teach- 
ings wrong, it still would bind my court. 

Senator Hatch. I understand that. 

Judge SOTOMAYOR. And to the extent that 

Senator Hatch. I am talking about something beyond that. I am 
talking about what should be done here. 

Isn’t the Presser case that you relied on in Maloney — to say that 
the Second Amendment does not apply to the states, one of those 
19th century cases where they have used the privileges and immu- 
nities clause, not the Fourteenth Amendment due process clause, 
to incorporate — see, the late cases have all used the Fourteenth 
Amendment, as far as I can recall. 

Judge SOTOMAYOR. As I said. Senator, I just haven’t looked at 
those cases to analyze it. I know what Heller said about them. In 
Maloney, we were addressing a very, very narrow question. 

Senator Hatch. Right. 

Judge SOTOMAYOR. And in the end, the issue of whether that 
precedent should be followed or not is a question the Supreme 
Court’s going to address if it accepts certiorari in one of the three 
cases in which courts have looked at this question, the Court of Ap- 
peals has. 
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Senator Hatch. The reason I am going over this is I believe you 
applied the wrong line of cases in Maloney, because you were ap- 
plying cases that used the privileges and immunities clause and 
not cases that used the Fourteenth Amendment due process clause. 

Let me just clarify your decision in Maloney. As I read it, you 
held that the Second Amendment does not apply to the state or 
local governments. You also held that since the right to bear arms 
is not fundamental, all that is required to justify a weapons restric- 
tion is some reasonably conceivable state of facts that could provide 
a rational basis for it. 

Now, am I right that this is a very permissive standard that 
would be easily met, the rational basis standard? 

Judge SOTOMAYOR. Well, all standards of the Court are attempt- 
ing to ensure that government action has a basis. 

Senator Hatch. Right. 

Judge SoTOMAYOR. In some situations, the Court looks at the ac- 
tion and applies a stricter scrutiny to the government’s action. In 
others, if it’s not a fundamental right in the way the law defines 
that, but it hasn’t been incorporated against the states, then stand- 
ard of review is of rational basis. 

Senator Hatch. And my point is, it is a permissive standard that 
can be easily met; isn’t that correct? 

Judge SOTOMAYOR. Well, the government can remedy a social 
problem that it is identifying or difficulty — it’s identifying in con- 
duct, not in the most narrowly tailored way. But one that reason- 
ably seeks to achieve that result, in the end, it can’t be arbitrary 
and capricious. That’s a word that is not in the definition. 

Senator Hatch. Maybe I can use the words “more easily met”? 
How is that? 

Judge SOTOMAYOR. As I said, the rational basis does look more 
broadly than strict scrutiny may 

Senator Hatch. That is my point. That is my point. 

As a result of this very permissive legal standard, and it is per- 
missive, doesn’t your decision in Maloney mean that virtually any 
state or local weapons ban would be permissible? 

Judge SOTOMAYOR. Sir, in Maloney we were talking about 
nunchuck sticks. 

Senator Hatch. I understand. 

Judge SOTOMAYOR. Those are martial art sticks. 

Senator Hatch. Two sticks bound together by rawhide or some 
sort of a 

Judge SOTOMAYOR. Exactly. And when the sticks are swung, 
which is what you do with them, if there’s anybody near you, you’re 
going to be seriously injured because that swinging mechanism can 
break arms, it can bust someone’s skull 

Senator Hatch. Sure. 

Judge SOTOMAYOR [continuing]. It can cause not only serious but 
fatal damage. 

So to the extent that a state government would choose to address 
this issue of the danger of that instrument by prohibiting its pos- 
session in the way New York did, the question before our court, be- 
cause the Second Amendment has not been incorporated against 
the state, was did the state have a rational basis for prohibiting 
the possession of this kind of instrument. 
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So it’s a very narrow question. Every kind of regulation would 
come to a court with a particular statute, which judicial — legisla- 
tive findings as to why a remedy is needed. And that statute would 
then he subject to rational basis review. 

Senator Hatch. Well, the point that I am really making is, is 
that the decision was based upon a 19th century case that relied 
on the privileges and immunities clause, which is not the clause 
that we use to invoke the doctrine of incorporation today. And that 
is just an important consideration for you as you see these cases 
in the future. 

But let me just change the subject. In the Ricci case — and I am 
very concerned about that because of a variety of reasons — the 
Court split 5 to 4 on whether to grant summary judgment to the 
firefighters. And it was a summary judgment, meaning it didn’t 
have to be distributed to the other judges on the Court. 

The other reason that Judge Cabranes raised the issue is that he 
read it in the newspaper, and then said I want to see that case. 
Then he got it, and he realized, my gosh, this is a case of first im- 
pression. 

So the Court split 5 to 4 on whether to grant summary judgment 
to the firefighters. Now, even the four dissenters said that the fire- 
fighters deserved their day in court to find more facts. But all nine 
justices disagreed with your handling of that particular case. 

Now, thus, your decision in — I mean, even though it was a 5 to 
4 decision, all nine of them disagreed with your handling. All right. 
But, as you know, your decision in Ricci v. DeStefano has become 
very controversial. People all over the country are tired of courts 
imposing their will against one group or another without justifica- 
tion. 

Now, the primary response or defense so far seems to be that you 
have no choice because you were bound by clear and longstanding 
precedent. Most say you were bound by Second Circuit precedent; 
some say it was Supreme Court precedent. 

So I need to ask you about this. To be clear, this case involved 
not only disparate impact discrimination, but both disparate treat- 
ment and disparate impact. That is what made it a case of first im- 
pression. The city says that they had to engage in disparate treat- 
ment or they would have been sued for disparate impact. So it was 
how these two concepts of discrimination, disparate treatment and 
disparate impact, relate in the same case? 

The fact of the issue of whether you were bound by clear, long- 
standing precedent, as I recall your opinion in this case, whether 
it was the summary order or the per curiam opinion, did not cite 
any Supreme Court or Second Circuit Court precedent at all. 

Is that right? 

Judge SOTOMAYOR. I believe they cited the Bushey case. 

Senator Hatch. All right. The only case citation in your opinion 
was to the District Court opinion, because you were simply adopt- 
ing what the District Court had said rather than doing your own 
analysis of the issues. And I think that is right, but you can correct 
me if I am wrong. I would be happy to be corrected. 

But didn’t the District Court say that this was actually a very 
unusual case? This is how the District Court put it. “This case pre- 
sents the opposite scenario of the usual challenge to an employ- 
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ment or promotional examination as plaintiffs attack not the use 
of allegedly racially discriminatory exam results, but defendants’ 
reason for their refusal to use those results.” 

Now, this seems complicated I know, but you know more about 
it than probably anybody here in this room. 

The District Court cited three Second Circuit precedents, but did 
not two of them, the Kirkland and the Bushey cases — didn’t they 
deal with race norming of test scores, which did not occur in this 
case? 

Judge SOTOMAYOR. They dealt with when employees could prove 
a disparate impact of a case, and it would be 

Senator Hatch. But based upon race norming. 

Judge SOTOMAYOR [continuing]. But the principles underlying 
when employees could bring a case are the same when they estab- 
lish a prima facie case, which is can an employee be sued — em- 
ployer be sued by employees who can prove a disparate impact. 
And the basic principles of those cases were the same regardless 
of what form the practice at issue took. 

Senator Hatch. All right. Well, the third case, the Hayden case, 
didn’t it present a challenge to the design of the employment test 
rather than the results of the test? 

Judge SOTOMAYOR. I’m sorry. Say this again. 

Senator Hatch. The Hayden case, didn’t it actually present a 
challenge to the design of the case rather than the results of the — 
design of the employment test rather than the results of the test? 

Judge SOTOMAYOR. Again, regardless of what the challenge is 
about, what test is at issue, the core holding of that precedent was 
that if an employee could show a disparate impact from a par- 
ticular practice or test or activity by an employer, then that em- 
ployee had a prima facie case of liability under Title VII. 

So the question is, was the city subject to potential liability be- 
cause the employees, the city of New Haven, because the employees 
could bring a suit under established law challenging that the city 
of New Haven had violated Title VII. So that was the question. 

Senator Hatch. All right, as one of the reasons why. It is a very 
important case. 

When the Second Circuit considered whether to review the deci- 
sion en banc, didn’t you join an opinion admitting that the case 
presents “difficult issues? ” 

Judge SOTOMAYOR. Well, the District Court noted that it was a 
different scenario, but it evaluated its decision — it evaluated the 
case in a 78-page decision, and gave a full explanation, one which 
the panel agreed with my adopting the opinion of the District 
Court. 

Those questions, as I indicated, are always whether, given the 
risk the city was facing, the fact that it could face a lawsuit and 
its conclusion that perhaps a better test could be devised that 
would not have a disparate impact, whether it was liable for dis- 
crimination — disparate — not disparate — different treatment under 
the law. 

The Supreme Court came back and said, new standard. As I un- 
derstood the dissenters in that case, what they were saying is, to 
the majority, if you’re going to apply a new standard, then give the 
Second Circuit a chance to look at the record and apply that stand- 
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ard. It wasn’t disagreeing that the circuit wasn’t applying the law 
as it was understood at the time. The dissenters, as I read what 
they were doing, were saying, send it back to the circuit and let 
them look at this in the first instance. 

Senator Hatch. Well, as I understand it. Judge Cabranes basi- 
cally did not know the decision was done until he read it in the 
newspaper and then asked to look at it. His opinion, joined by five 
other judges, supporting en banc review, opens with these words, 
“This appeal raises important questions of first impression in our 
circuit, and, indeed, in the Nation, regarding the implication of the 
Fourteenth Amendment and Title VIFs prohibition on discrimina- 
tory employment practices.” 

Was he wrong? 

Judge SOTOMAYOR. That was his view. He expressed it in his 
opinion on his vote. I can’t speak for him. I know that the 
panel 

Senator Hatch. I am just asking you to speak for you. 

Look, when the Supreme Court reversed you. Justice Kennedy 
wrote, “This action presents two provisions of Title VII to be inter- 
preted and reconciled with few, if any, precedents in the Courts of 
Appeals discussing the issue.” 

He was referring to the lack of precedent anywhere in the coun- 
try, not just the Second Circuit. 

Was he wrong? 

Judge SoTOMAYOR. He was talking about whether — I understood 
him to be talking about not whether the precedent that existed 
would have determined the outcome as the panel did, but whether 
the Court should be looking at these two provisions in a different 
way to establish a choice — a different choice in considerations by 
the city. 

As I indicated, that argument about what new standard or new 
approach to the questions that the city should consider before it de- 
nies certification of a test, yes, had not been addressed by other 
courts. But the ability of a city, when presented with a prima facie 
case, to determine whether or not it would attempt to reach a non- 
disparate impact have been recognized by the courts. 

Senator Hatch. Even the District Court felt that this was an un- 
usual case. And if there was little or no Second Circuit precedent 
directly on point for a case like this — one of the questions I had is 
why did your panel not just do your own analysis and your own 
opinion? 

Judge Cabranes pointed out that the per curiam approach that 
simply adopts the District Court’s reasoning is reserved for cases 
that involve only “straightforward questions that do not require ex- 
planation.” 

As I asked you about a minute ago, you yourself joined an opin- 
ion regarding rehearing, saying the case raised difficult questions. 

Now, the issue I am raising is why did you not analyze the issues 
yourself and apply what law existed to the difficult and perhaps 
unprecedented cases or issues in the case? And whether you got it 
right or wrong — and the Supreme Court did find that you got it 
wrong because they reversed — I just can’t understand the claim 
that you were just sticking to binding, clear, longstanding prece- 
dent when all of that was part of the total decision and all nine 
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justices found it to be a flaw that you did not give serious, ade- 
quate consideration to what really turned out to be a case at first 
impression. 

It is easy always to look at these things in retrospect, and you 
are under a lot of pressure here. But I just wanted to cover that 
case because I think it is important that that case be covered. And 
I think it is also important for you to know how I feel about these 
type of cases, and I think many here in the U.S. Senate. These are 
important cases. These are cases where people are discriminated 
against. 

Let me just make one last point here. You have nothing to do 
with this, I know. But there is a rumor that people for the Amer- 
ican Way, that this organization has been smearing Frank Ricci, 
who is only one of 20 plaintiffs in this case, because he may be will- 
ing to be a witness in these proceedings. 

I hope that is not true, and I know you have nothing to do with 
it. So don’t think I am trying to make a point against you. I am 
not. I am making a point that that is the type of stuff that does 
not belong in Supreme Court nomination hearings, and I know you 
would agree with me on that. 

Judge SOTOMAYOR. Absolutely, Senator. I would never, ever en- 
dorse, approve or tolerate, if I had any control over individuals, 
that kind of conduct. 

Senator Hatch. I believe that, and I want you to know I have 
appreciated this little time we have had together. 

Judge SoTOMAYOR. Thank you. Senator. 

Senator Feinstein. Thank you very much, Mr. Chairman. I’m 
puzzled why Mr. Estrada keeps coming up. 

Mr. Estrada had no judicial experience. The nominee before us 
has considerable judicial experience. Mr. Estrada wouldn’t answer 
questions presented to him. This nominee I think has been very 
straightforward. She has not used catchy phrases, she has an- 
swered the questions directly the best she could, and to me that 
gets points. 

I must say that if there is a test for judicial temperament, you 
pass it with an A-n-. I want you to know that because I wanted to 
respond and my adrenaline was moving along and you have just 
sat there very quietly and responded to questions that in their very 
nature are quite provocative. So I want to congratulate you about 
that. 

Now, it was just said that all nine Justices disagreed with you 
in the Ricci case. But I want to point out that Justice Ginsburg and 
three other Justices stated in the dissent that the Second Circuit 
decision should have been affirmed. Is that correct? 

Judge SOTOMAYOR. Yes. 

Senator Feinstein. Thank you very much. Also a Senator made 
a comment about the Second Circuit not being bound in the Ricci 
case that I wanted to follow up on because I think what he said 
was not correct. 

You made the point that the unanimous Ricci panel was bound 
by Second Circuit precedent, as we have said. The Senator said 
that you easily could have overruled that precedent by voting for 
the case to he heard en banc. 
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First, my understanding is that a majority of the Second Circuit 
voted not to rehear the case. Is that correct? 

Judge SOTOMAYOR. That’s correct. 

Senator Feinstein. Second, it took a significant change in dis- 
parate impact law to change the result of the Second Circuit 
reached in this case. The Supreme Court itself in Ricci recognized 
that it was creating a new standard. Is my understanding correct? 

Judge SoTOMAYOR. Yes, Senator. 

Senator Feinstein. You see? So what is happening here, ladies 
and gentlemen and members, is that this very reserved and very 
factual and very considered nominee is being characterized as 
being an activist when she is anything but. 

I have a problem with this because some of it is getting across 
out there, calls begin to come into my office. Wow, she’s an activist. 
In my view because you have agreed with your Republican col- 
leagues on constitutional issues some 98 percent of the time, I don’t 
see how you can possibly be construed to be an activist. 

By your comments here, and as I walked in the room earlier, 
somebody asked you how you see your role and you said, ‘to apply 
the law as it exists with the cases behind it.’ That’s a direct quote. 
It’s a very clear statement. It does not say oh, I think it’s a good 
idea or it does not say any other cliche. It states a definitive state- 
ment. 

Later you said, ‘Precedent is that which gives stability to the 
law.’ I think that’s a very important statement. 

What we are talking about here is following precedent. So let me 
ask you in a difficult area of the law a question. 

The Supreme Court has decided on more than seven occasions 
that the law cannot put a woman’s health at risk. It said it in Rowe 
in ‘73, in Danforth in ‘76, in Planned Parenthood in ‘83, in Thorn- 
burg in ‘86, in Casey in ‘92, in Carhart in 2000 and in Ayotte in 
2006. 

With both Justices Roberts and Alito on the court, however, this 
rule seems to have changed because in 2007 in Carhart 2, the court 
essentially removed this basic constitutional right from women. 

Now here is my question. When there are multiple precedents 
and a question arises, are all the previous decisions discarded or 
should the court reexamine all the cases on point? 

Judge SOTOMAYOR. It is somewhat difficult to answer that ques- 
tion because before the court in any one case is a particular factual 
situation. So how the court’s precedent applies to that unique fac- 
tual situation because often what comes before the court is some- 
thing that’s different than its prior decision. Not always, but often. 

In the Carhart case, the court looked to its precedence, and as 
I understood that case, it was deciding a different question which 
was whether there were other means, safer means and equally ef- 
fective means for a woman to exercise her right, the procedure at 
issue in the case. 

That was, I don’t believe, a rejection of its prior precedence. Its 
prior precedence are still the precedence of the court. The health 
and welfare of a woman must be a compelling consideration. 

Senator Feinstein. So you believe that the health of the woman 
still exists? 
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Judge SOTOMAYOR. You mentioned many cases. It has been a 
part of the court’s jurisprudence and a part of its precedence. Those 
precedents must be given deference in any situation that arises be- 
fore the court. 

Senator Feinstein. Thank you very much. I appreciate that. 

I’d also like to ask you your thoughts on how a precedent should 
be reviewed. In a rare rebuke of his colleagues, Justice Scalia has 
sharply criticized Chief Justice Roberts and Justice Alito for effec- 
tively overruling the court’s precedence without acknowledging that 
they were doing so. 

Scalia wrote in the Hein case, ‘Overruling prior precedent is a se- 
rious undertaking and I understand the impulse to take a 
minimalist approach. But laying just claim to be honoring Stare 
Decisis requires more than beating a prior precedent to a pulp and 
then sending it out to the lower courts weakened, denigrated, more 
incomprehensible than ever and yet somehow technically alive.’ 

In Wisconsin, Right to Life v. FEC, he said that Chief Justice 
Roberts’ opinion, ‘Effectively overruled a 2003 decision without say- 
ing so,’ and said this kind of quote follow judicial restraint was 
really ‘judicial obfuscation.’ 

Here is the question. When the court decides to overrule a pre- 
vious decision, is it important that it do so outright and in a way 
that is clear to everyone? 

Judge SoTOMAYOR. The Doctrine of Starry Decisis which means 
stand by a decision, stand by a prior decision, has a basic premise. 
That basic premise is that there is a value in society to predict- 
ability, consistency, fairness, evenhandedness in the law. 

This society has an important expectation that judges won’t 
change the law based on personal whim or not. But they will be 
guided by a humility they should show and the thinking of prior 
judges who have considered weighty questions and determined as 
best as they could given the tools that they had at the time to es- 
tablish precedent. 

There are circumstances under which a court should reexamine 
precedent and perhaps change its direction or perhaps reject it. But 
that should be done very, very cautiously and I keep emphasizing 
the verys because the presumption is in favor of deference to prece- 
dent. 

The question then becomes what are the factors you use to 
change it, and then courts have looked at a variety of different fac- 
tors, applying each in a balance in determining where that balance 
falls at a particular moment. 

It is important to recognize, however, that the development of 
the law is step by step, case by case. There are some situations in 
which there is a principled way to distinguish precedent from ap- 
plication to a new situation. 

No, I do not believe a judge should act in an unprincipled way, 
but I recognize that both the Doctrine of Starry Decisis starts from 
a presumption that deference should be given to precedence and 
that the development of the law is case by case. It is always a very 
fine balance. 

Senator Feinstein. Thank you very much. I appreciate that. 

I wanted to ask a question on Executive Power and national se- 
curity. We have seen the executive branch push the boundaries of 
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power claiming sweeping authority, to disregard acts of Congress. 
That’s one way to collect communications of Americans without 
warrants and to detain people indefinitely without due process. 

Now, the President and literally hundreds of signing statements 
affixed to a signature on a bill indicated part of a bill that he would 
in essence disregard. He didn’t veto the bill, he signed the bill and 
said but there are sections that I — in so many words, will dis- 
regard. 

Most egregiously in 2005 when Congress passed a bipartisan bill 
banning torture. President Bush signed it. But he also issued a 
signing statement saying he would only enforce the law, ‘Con- 
sistent with the Constitutional authority of the President to super- 
vise the unitary executive branch consistent with the Constitu- 
tional limitations on the judicial power.’ 

In other words, although he signed the bill, it was widely inter- 
preted that he was asserting the right not to follow it. 

Does the Constitution authorize the President to not follow parts 
of laws duly passed by the Congress that he is willing to sign that 
he believes are an unconstitutional infringement on executive au- 
thority. 

Judge SOTOMAYOR. That’s a very broad question. 

Senator Feinstein. It is one that we are grappling with, though. 

Judge SOTOMAYOR. And that is why I have to be very cautious 
in answering it. 

Senator Feinstein. That’s fine. 

Judge SOTOMAYOR. Because not only is Congress grappling with 
this issue, but so are courts by claims being raised by many liti- 
gants who are asserting whether they are right or wrong would 
need to be addressed in each individual case that the President in 
taking some activity against the individual has exceeded Congress’ 
authorizations or his powers. 

The best I can do in answering your question because there is 
so many pending cases addressing this issue in such a different va- 
riety of ways is to say that the best expression of how to address 
this in a particular situation was made by Justice Jackson in his 
concurrence in the Youngstown seizure cases. That involved Presi- 
dent Truman’s seizure of seal factories. 

There, Justice Jackson has sort of set off the framework and ar- 
ticulation that no one has thought of a better way to make it. 

He says that you always have to look at an assertion by the 
president that he or she is acting within executive power in the 
context of what Congress has done or not done. He always starts 
with first you look at whether Congress has expressly or implicitly 
addressed or authorized the president to act in a certain way. 

If the President has, then he is acting at his highest statute of 
power. 

If the President is acting in prohibition of an express or implied 
act of Congress, then he is working at his lowest edge. If he is act- 
ing where Congress hasn’t spoken, then we are in what Justice 
Jackson called the Zone of Twilight. 

The issue in any particular case is always starting with what 
Congress says or has not said and then looking at what the Con- 
stitution has, what it says about the powers of the President minus 
Congress’ powers in that area. 
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You can’t speak more specifically than that in response to your 
statement that we are part of your question, other than to say the 
President can’t act in violation of the Constitution. No one is above 
the law. 

But what that is in a particular situation has to be looked at in 
the factual scenario before the court. 

Senator Feinstein. Thank you very much. This is really very rel- 
evant to what we do and we have often discussed this Jackson case 
or the steel case. But we just recently passed a Foreign Intelligence 
Surveillance Act and one of the amendments, because I did the 
amendment, was to strengthen the exclusivity clause of the law 
which has been in the bill since the beginning but that there are 
no exceptions from which the President can leave the four corners 
of this bill. So it will remain to be seen how that works out over 
time. 

But I can certainly say to you that it’s a most important consid- 
eration as we’ve looked at these matters of national security. 

So let me ask you this. You joined a second circuit opinion last 
year that held that the executives should not forbid companies that 
received national security letters to tell the public about those let- 
ters. 

The panel’s opinion in the case said, ‘The national security con- 
text in which NSL are authorized imposes on courts a significant 
obligation to defer to the judgments of executive branch officials.’ 
But also that under no circumstance should the judiciary become 
the hand maiden of the executive. That’s Doe v. Mukasey. 

Given that the executive branch has responsibility of protecting 
the national security, how should courts balance the executive 
branch’s expertise in national security matters with the judicial 
branches constitutional duty to enforce the Constitution and pre- 
vent abuse of power. 

Judge SOTOMAYOR. I can talk about what we did in Doe as reflec- 
tive of the approach that we used in that case. It is difficult to talk 
about an absolute approach in any case. 

Senator Feinstein. I understand. 

Judge SoTOMAYOR. Because each case presets its own actions by 
parties in its own set of competing considerations often. 

In Doe, the District Court had invalidated the Congressional 
statute all together, reasoning that the statute violated the Con- 
stitution in a number of different ways and that those violations 
did not authorize Congress to act in the manner it did. 

As the panel said that decision recognizing that deference to the 
executive is important in national security questions. In deference 
to Congress because the District Court was validating an Act of 
Congress. We had, as an appellate court, to be very cautious about 
what we were doing in this area and to balance and keep con- 
sistent with constitutional requirements the actions that were 
being taken. 

Giving back due deference, we upheld most of the statute. What 
we did was address two provisions of the statute that didn’t pass 
in our judgment, constitutional muster. 

One of them was that the law as Supreme Court precedence had 
commanded required that if the government was going to stop an 
individual from speaking in this particular context, that the gov- 


VerDate Nov 24 2008 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 FrmOOIIO Fmt6601 Sfmt6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



99 


eminent had to come to court immediately to get court approval of 
that step. 

The statute instead required the individual who was restricted to 
come and challenge the restriction. We said no, government is act- 
ing. You have a right to speak. If you have a right to speak, you 
should know what the grounds for that right are and you should 
he told or brought to court to he given an opportunity to have that 
restriction lifted. 

The other was a question of who wore the burden of supporting 
that restriction and the statute held that it was the individual who 
was being burdened who had to prove that there wasn’t a reason 
for it. 

The government agreed with our court that that burden violated 
Supreme Court precedent and the premises of freedom of speech 
and agreed that the burden should not be that way and we read 
the statute to explain what the proper burden was. 

There is in all of these cases a balance and deference that is 
needed to be given to the executive and to Congress in certain situ- 
ations. But we are a court that protects the Constitution and the 
rights of individuals under it and we must ensure and act with 
caution whenever reviewing a claim before us. 

Senator Feinstein. Thank you very much. One question on the 
Commerce clause in the Constitution. 

That clause as you well know is used to pass laws in a variety 
of contexts, from protecting schools from guns to highway safety to 
laws on violent crime, child pornography, laws to prevent discrimi- 
nation and to protect the environment, to name just a few exam- 
ples. 

When I questioned now Chief Justice Roberts, I talked about how 
for 60 years the court did not strike down a single Federal law for 
exceeding Congressional power under the Commerce clause. 

In the last decade, however, the court has changed its interpreta- 
tion of the Commerce clause and struck down more than three 
dozen case. 

My question to the Chief Justice and now to you is do you agree 
with the direction the Supreme Court has moved in more narrowly 
interpreting Congressional authority to enact laws under the Com- 
merce clause? General, not relating to any one case. 

Judge SOTOMAYOR. No, I know. But the question assumes a pre- 
judgment by me of what is an appropriate approach or not in a new 
case that may come before me as a Second Circuit judge or again 
if I’m fortunate enough to be a Justice on the Supreme Court. So 
it is not a case I can answer in a broad statement. 

I can say that the court in reviewing congressional acts as it re- 
lates to an exercise of powers under the Commerce clause has 
looked at a wide variety of factors and considered that in different 
areas. 

But there is a framework that those cases have addressed, and 
that framework would have to be considered with respect to each 
case that comes before the court. 

Now, I know that you mentioned a number of different cases and 
if you have one in particular that concerns you, perhaps I could 
talk about what the framework is that the court established in 
those cases. 
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Senator Feinstein. I will give you one very quickly. Restricting 
the distance that somebody could bring a gun close to a school. 

Judge SoTOMAYOR. The Gun Free Zone School Act which the 
court struck down with Lopez. 

Senator Feinstein. Right, Lopez. 

Judge SoTOMAYOR. In that case and in some of its subsequent 
cases, the court was examining as I mentioned a wide variety of 
factors. They included whether the activity that the government 
was attempting to regulate was economic or non-economic, whether 
it was an area in which states traditionally regulated, whether the 
statute at issue had an interstate commerce provision as an ele- 
ment of the crime and then considered whether there was a sub- 
stantial effect on commerce. 

It looked at the congressional findings on that last element, the 
court did, and determined that there weren’t enough in the factors 
that it was looking at to find that that particular statute was with- 
in Congress’ powers. 

That is the basic approach it has used to other statutes it has 
looked at. I would note that its most recent case in this area, the 
Raich case. The court did uphold a crime that was non-economic 
in the sense of that it involved just the possession of marijuana. 

There it looked at the broader statute in which that provision 
was passed and the intent of Congress to regulate a market in ille- 
gal drugs. 

So the broad principles established in those cases have been the 
court’s precedent. Its most recent holding suggests that another 
factor purports to look at and each situation will provide a unique 
factual setting that the court will apply those principles to. 

Senator Feinstein. One last question on that point. One of the 
main concerns is that this interpretation which is much more re- 
strictive now could impact important environmental laws, whether 
it be the Endangered Species Act, the Clean Air Act, the Clean 
Water Act or anything that we might even do with cap and trade. 

Judge SOTOMAYOR. In fact there are cases pending before the 
courts raising those arguments. So those are issues that the courts 
are addressing. I can’t speak much more further than that because 
of the restrictions on me. 

Senator Feinstein. I understand. It is just that Congress has to 
have the ability to legislate. In those general areas it is the Com- 
merce clause that enables that legislation. 

Now as you pointed out, you did revise the Lopez case and make 
specific findings and perhaps with more care toward the actual 
findings that bring about the legislative conclusion that we might 
be able to continue to legislate in these areas, but my hope is that 
you would go to the court with the sensitivity that this body has 
to be able to legislate in those areas. They involve all of the states 
and they are very important questions involving people’s well 
being, control of the environment, the air, the water, et cetera. 

Judge SOTOMAYOR. I do believe that in all of the cases the court 
has addressed this issue that it pays particular attention to con- 
gressional findings. 

I know that individuals may disagree with what the court has 
done in individual cases, but it has never disavowed the impor- 
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tance of deference to legislative findings with respect to legislation 
that it is passing within its powers under the Constitution. 

Senator Feinstein. Thank you. I wish you best of luck. Thank 
you very much. 

Senator Sessions. Mr. Chairman, I want to correct one thing. I 
said I had a letter earlier from Miguel Estrada. That was not cor- 
rect. It wasn’t a letter. 

Chairman Leahy. If we could have a copy of whatever you put 
in the record. I did send Mr. Estrada a note last night about my 
earlier statement. 

Senator Sessions. Well, we both made an error talking about it. 

Chairman Leahy. We should remember that Mr. Estrada is not 
the nominee here, just as with all the statements made about 
President Obama’s philosophy, his confirmation hearing was last 
November, not now. It is just you. Judge Sotomayor, and have a 
good lunch and we will come back. Who is next? Senator Grassley 
will be recognized when we come back in and we will start right 
at 2:00. 

[Whereupon, at 12:32 p.m., the hearing was recessed.] 

After Recess [2 p.m.] 

Chairman Leahy. Judge, I once, on a television interview, said 
if I could do anything I wanted to do in life, I said, well, if I ever 
have to work for a living I want to be a photographer, because I 
do. At which point, 2 minutes after the interview, the phone rings. 
My mom was still alive. She called. She said, don’t you ever say 
that. They’ll think you don’t work! 

[Laughter.] 

Chairman Leahy. Actually, I don’t. I just recognize Senators 
here. You’re doing all the work, and I appreciate how well you’re 
doing it. 

I turn, next, to Senator Grassley, and then after Senator Grass- 
ley, to Senator Feingold. 

Senator Grassley. 

Senator Grassley. Yes. Welcome once again. Judge. I hope you 
had a good break. I appreciate very much the opportunity to ask 
you some questions. 

I’d like to start off my round with some questions about your un- 
derstanding of individual property rights and how they’re protected 
by the Constitution. And let me say, as I observe property rights 
around the world, there’s a big difference between developed na- 
tions and developing nations, and respect for private property has 
a great deal to do with the advancement of societies. 

So I believe all Americans care about this right. They want to 
protect their homes and anything they own from unlawful taking 
by government. But this is also a right that is important for agri- 
cultural interests. As you know, besides being a Senator, I come 
from an agricultural State in Iowa and am a farmer as well. I’m 
sure that ordinary Americans, besides the economic interests that 
might be involved, are all very well concerned about where you 
stand on property rights. 

So some of these issues have been discussed, but I want to go 
into a little more depth on Kelo, as an example. Could you explain 
what your understanding is of the state of the Fifth Amendment’s 
Taking Clause jurisprudence after the Supreme Court decision in 
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Kelo? Senator Brownback said this, aptly, when Chief Justice Rob- 
erts was before this committee: “Isn’t it now the case that it is 
much easier for one man’s home to become another man’s castle?” 
Your general understanding of the Taking Clause. 

Judge SOTOMAYOR. Good afternoon. Senator Grassley. And it’s 
wonderful to see you again. 

Senator Grassley. Thank you. 

Judge SOTOMAYOR. I share your view of the importance of prop- 
erty rights under the Constitution. As you know, I was a commer- 
cial litigator that represented national and international compa- 
nies, and it wasn’t even the case that it was a difference between 
developed and under-developed countries. Many of my clients who 
were from developed countries chose to, in part, to invest in the 
United States because of the respect that our Constitution pays to 
property rights in its various positions, in its various amendments. 

With respect to the Kelo question, the issue in Kelo, as I under- 
stand it, is whether or not a State who had determined that there 
was a public purpose to the takings under the Takings Clause of 
the Constitution that requires the payment of just compensation 
when something is — is condemned for use by the government, 
whether the Takings Clause permitted the State, once it’s made a 
proper determination of public purpose and use according to the 
law, whether the State could then have a private developer do that 
public act, in essence. Could they contract with a private developer 
to effect the public purpose? And so the holding, as I understood 
it in Kelo, was a question addressed to that issue. 

With respect to the importance of property rights and the process 
that the State must use, I just point out to you that in another case 
involving that issue that came before me in a particular series of 
cases that I had involving a village in New York, that I — I ruled 
in favor of the property rights — the property owner’s rights to chal- 
lenge the process that the State had followed in his case and to 
hold that the State had not given him adequate notice of their in- 
tent to use the property — well, not adequate notice not to use the 
property, but to be more precise, that they hadn’t given him an 
adequate opportunity to express his objection to the public taking 
in that case. 

Senator Grassley. Could I zero in on two words in the Kelo 
case? The Constitution uses the word “use”, “public use”, whereas 
the Kelo case talked about taking private property for public pur- 
pose. In your opinion, is public use and public purpose the same 
thing? 

Judge SOTOMAYOR. Well, as I understood the Supreme Court’s 
decision in Kelo, it was looking at the court’s precedents over time 
and determining that its precedents had suggested that the two in- 
formed each other, that public purpose in terms of developing an 
area that would have a public improvement and use, that the two 
would inform each other. 

Senator Grassley. Do you believe that the Supreme Court over- 
stepped their constitutional authorities when they went beyond the 
words of the Constitution, in other words, to the word “purpose”, 
and thus expanded the ability of government to take an individ- 
ual’s private property? Because I think everybody believes that 
Kelo was an expansion of previous precedent there. 
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Judge SOTOMAYOR. I know that there are many litigants who 
have expressed that view, and in fact there’s been many State leg- 
islators that have passed State legislation not permitting State 
governments to take in the situation that the Supreme Court ap- 
proved of in Kelo. 

The question of whether the Supreme Court overstepped the 
Constitution, as I’ve indicated, the court — at least my under- 
standing of the majority’s opinion — believed and explained why it 
thought not. I have to accept, because it is precedent, that as prece- 
dent and so I can’t comment further than to say that I understand 
the questions and I understand what State legislatures have 
done 

Senator Grassley. Okay. 

Judge SoTOMAYOR. And would have to await another situation, 
or the court would, to apply the holding in that case. 

Senator Grassley. Then I think that answers my next question, 
but it was going to be to ask you whether you think that Kelo im- 
properly undermines the constitutionally protected private property 
rights. I presume you’re saying that you believe that’s what the 
court said and it doesn’t undermine property rights? 

Judge SOTOMAYOR. I can only talk about what the — the court 
said in the context of that particular case and to explain that it is 
the court’s holding, and so it’s entitled to stare decisis effect and 
deference. 

Senator Grassley. Okay. Okay. 

Judge SOTOMAYOR. But the extent of that has to await the next 
step, the next cases. 

Senator Grassley. Okay. Well, then maybe it would be fair for 
me to ask you, what is your understanding of the constitutional 
limitations then on government entity — any government entity tak- 
ing land for a public purpose? 

Judge SOTOMAYOR. Well, that was the subject of much discussion 
in the Kelo case among the Justices, and with certain Justices in 
the dissent, hypothesizing that the limits were difficult to see, the 
majority taking the position that there were limits. As I’ve indi- 
cated to you, opining on a hypothetical is very, very difficult for a 
judge to do. 

Senator Grassley. Okay. 

Judge SOTOMAYOR. And as a potential — as a potential Justice on 
the Supreme Court, but more importantly as a Second Circuit 
Judge still sitting, I can’t engage in a question that involves 
hypotheses. 

Senator Grassley. Let me ask you a couple obvious, then. Does 
the — does the Constitution allow for takings without any com- 
pensation? 

Judge SOTOMAYOR. Well, it — the Constitution provides that when 
the government takes it has to pay compensation. As you know, the 
question of what constitutes an actual taking is a very complex one 
because there is a difference between taking a home and regulation 
that may or may not constitute a taking. So I’m not at all trying 
to not answer your question. Senator. 

Senator Grassley. Okay. Well, then let me ask you another 
question that maybe you can answer. Would you strike down a 
takings that provided no compensation at all? 
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Judge SOTOMAYOR. Well, as I explained, if the taking violates the 
Constitution, I would be required to — to strike it down. 

Senator Grassley. Okay. Let me move on to the Bidden case v. 
Village of Port Chester. It raised serious concerns about whether 
you understand the protection provided by the Constitution for in- 
dividual property rights. In this case, Mr. Bidden alleged that his 
local village government violated his Fifth Amendment rights when 
it took his property to build a national-chain drugstore. At a meet- 
ing with a government agency, another developer, Mr. Bidden was 
told that he could give the developer $800,000 or a 50 percent in- 
terest in his pharmacy project, and if Mr. Bidden did not accept ei- 
ther condition, the government would simply take his property. 

Two days after Mr. Bidden refused to comply with these de- 
mands, the government began proceeding to take his land. The Bis- 
trict Court denied Mr. Bidden his day in court, and your panel af- 
firmed that decision in a five-paragraph opinion. 

Why did you deny Mr. Bidden his day in court? How can these 
facts — in essence, allegations of extortion — at least not warrant the 
opportunity to call witnesses to see if Mr. Bidden was telling an 
accurate story? 

Judge SoTOMAYOR. The Bidden case presented a narrow issue 
that the court below 

[Interruption by the audience.] 

Chairman Leahy. Officer, remove that man immediately. We will 
stand in order. We will stand in order. Officers will remove that 
man. 

[Laughter.] 

Chairman Leahy. Again, both Senator Sessions and I have said, 
as all previous Chairs and Ranking Members of this have said, this 
is a hearing of the U.S. Senate. The judge deserves respect. Sen- 
ators asking questions deserve respect. I will order the removal of 
anyone who disrupts it, whether they are supportive of the nomi- 
nee or opposed to the nominee, whether they are supportive of a 
position I take, or opposed to it. We will have the respect that 
should be accorded to both the nominee and to the U.S. Senate. 

Senator Sessions. Thank you, Mr. Chairman. I think you’ve han- 
dled this well throughout, and I support you 100 percent. 

Chairman Leahy. Thank you. 

Senator Grassley, we did stop the clock there so it did not take 
from your time. 

Senator Grassley. Thank you. People always say I have the abil- 
ity to turn people on. 

[Laughter.] 

Senator Grassley. Maybe you could start over again with your — 
with your sentence, please. 

Judge SOTOMAYOR. Yes. 

Chairman Leahy. Now, where were we? 

Judge SOTOMAYOR. I hope I remember where we were. 

[Laughter.] 

Senator Grassley. Okay. 

Judge SOTOMAYOR. Senator, the right of property owners to have 
their day in court is a very important one, but there is a corollary 
to the right to have your day in court, which is that you have to 
bring it to court in a timely manner. 
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Senator Grassley. Okay. 

Judge SOTOMAYOR. Because people who are relying on your as- 
sertion of rights should know when you’re going to make them. And 
so there’s a doctrine called the Statute of Limitations that says if 
a party knows, or has reason to know, of their injury, then that 
party has to come in to court and raise their arguments within that 
statute that sets the limits of the action. 

Senator Grassley. I 

Judge SOTOMAYOR. In the Bidden case — oh. I’m sorry. 

Senator Grassley. No. No, no, no. 

Judge SOTOMAYOR. No, no, no. 

Senator Grassley. Please, I interrupted you. I shouldn’t have in- 
terrupted you. 

Judge SOTOMAYOR. No. I — I 

Senator Grassley. Please go 

Judge SOTOMAYOR. In the Bidden case 

Senator Grassley. Yeah. 

Judge SOTOMAYOR [continuing]. The question was whether Mr. 
Bidden knew that the State was intending to take his property, 
and for what it, the State, claimed was a public use and that it had 
plans to have a private developer take his — they take his property 
and the private developer develop the land. 

So there was a full hearing by the village on this question of 
whether there was a public use of the land. Mr. Bidden didn’t 
claim in the action before the courts that he didn’t have notice of 
that hearing, he did not raise a challenge in that hearing to the 
public taking, and he didn’t raise a challenge to the State’s intent 
to have a private developer develop the land. 

Now, in that case the developer was developing not just Mr. 
Bidden’s property, it was one piece of property in a larger develop- 
ment project and that larger development project had been based 
on the village’s conclusions, from its very lengthy hearings in ac- 
cordance with New York law, that the area was blighted and that 
the area needed economic development. 

So, too, that issue became the issue before the court in the sense 
of, had Mr. Bidden, knowing that he could be injured by the State’s 
finding of public use and the State’s decision to let a private devel- 
oper develop this land, did he bring his lawsuit in a timely man- 
ner? 

Senator Grassley. Well 

Judge SOTOMAYOR. And the court below, and our court, ruled on 
that basis, that he hadn’t because he had reason to know about the 
injury that could occasion — that could come to him. 

Senator Grassley. Well, since Mr. Bidden’s claim was based on 
conduct of the developer, how could he ever have filed a successful 
claim under the standard that you just mentioned? 

Judge SOTOMAYOR. Mr. Bidden alleged in his complaint that the 
private developer had extorted him. Extortion, under the law, is de- 
fined as “an unlawful demand for money”. On this one piece of 
property within a larger development that the private developer 
was actively engaged in doing what he had contracted with the 
State to do, to revive the economic base by making investments in 
it, the private developer knew that Mr. Bidden has his claims. 
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The private developer had his agreement with the State, and so 
he was doing, in — at least this was the private developer’s argu- 
ment — what he was entitled to do, which is to say, we disagree. I’m 
claiming that I have a right under contract, you’re claiming that 
you have a right under the Takings Clause. Let’s settle this. I am 
going to lose X amount of money, so you pay me back for me not 
to do what I’m entitled to do under the law. 

That, however, was — those were the claims of the parties in the 
action. In the end, the decision of the court was, if you believe that 
the takings of your property were not proper under the public use, 
under the Talangs Clause, and you knew that the State had en- 
tered a contract with this private developer, then you had knowl- 
edge that you could be injured and you should have come to court 
earlier. 

Senator Grassley. Why was the situation in Bidden not the 
kind of prohibited pretextual taking articulated in Kelo? How was 
this not some sort of form of extortion? And if there wasn’t a pre- 
text in the Bidden case where the developer says “give me the 
money personally or we’ll take your land”, then what is a pretext? 

Judge SoTOMAYOR. Well, as I — as I have described the case 

Senator Grassley. Yes, I understand. 

Judge SoTOMAYOR. The question comes up in the context of, 
what did Mr. Bidden know? Did he have enough to know he could 
be injured? Was there no public use to which the property would 
apply, and what rights did the private developer have with the 
State? And so the extortion question came up in a legal context 
surrounding the relative rights of the parties. So as I said, extor- 
tion is a term, a legal term, which is someone demanding money 
with no lawful claim to it. I’m simplifying this because there’s dif- 
ferent definitions of extortion that apply to different situations. 

Senator Grassley. Sure. 

Judge SOTOMAYOR. But in the context of this case, that’s the sim- 
plest description of the case, I believe. 

Senator Grassley. The Second Circuit panel in Bidden took over 
a year to issue its ruling, suggesting that you understood the nov- 
elty and importance of this case. Yet your opinion dealt with Mr. 
Didden’s Fifth Amendment claim in just one paragraph. Did you 
believe that this was an ordinary takings case? 

Judge SOTOMAYOR. Well, cases present claims by parties, and to 
the extent that Mr. Bidden was raising claims that sounded in the 
issues the court was looking at in Aelo, certainly if Kelo had not 
come out and the court had to — for whatever reason, determined 
that somehow the Kelo decision affected the Statute of Limitations 
question, it may have had to reach the question. 

But courts do often wait for Supreme Courts to act on cases that 
are pending in order to see if some form of its analysis changes or 
not, or inform whether a different look should be given to the case. 
But on the bottom-line issue, Kelo didn’t change, in the judgment 
of the panel, the Statute of Limitations question. 

Senator Grassley. Okay. Regardless of the Statute of Limita- 
tions, I am curious why you didn’t elaborate on your Kelo analysis, 
and why wasn’t this opinion published? 

Judge SOTOMAYOR. Well, Kelo didn’t control the outcome, the 
Statute of Limitations did, so there was no basis to go into an 
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elaborate discussion of Kelo. The discussion of Kelo, really, was to 
say that we had understood the public taking issue that Mr. 
Bidden had spent a lot of time in his argument about, but the rul- 
ing was based on the narrow Statute of Limitations ground so the 
Kelo discussion didn’t need to be longer because it wasn’t the hold- 
ing of the case. The holding of the case was the Statute of Limita- 
tions. 

Senator Grassley. Okay. This — on another case, the Supreme 
Court reversed you 6:3 just 3 months ago in Entergy Corporation 
V. Riverkeeper. You had held that the Environmental Protection 
Agency, which is the agency with expertise, could not use a cost- 
benefit analysis in adopting regulations from the construction of 
water structures that had an impact on fish. Rather, you inter- 
preted the Clean Water Act to hold that EPA had to require up- 
grades to technology that achieved the greatest reduction in ad- 
verse environmental impact, even when the cost of those upgrades 
were disproportionate to benefit. 

Following long-established precedent, the Supreme Court held 
that the EPA was reasonable in applying a cost-benefit analysis 
when adopting regulations under the Clean Water Act. In revers- 
ing, the Supreme Court questioned your proper application of sub- 
tle law that agency regulations should be upheld so long as they’re 
reasonable. 

Under Chevron, agency interpretation of statutes are entitled to 
deference so long as they are reasonable, in other words, if they 
aren’t capricious and arbitrary. Do you find it unreasonable that 
the EPA was willing to allow money to be spent in a cost-effective 
manner by not requiring billions of additional dollars to be spent 
to save a minimal number of additional fish? 

Judge SOTOMAYOR. To be able to answer your question I would 
need to explain a little bit more about the background. 

The Supreme Court has now ruled in that case that the conclu- 
sion of the Second Circuit would not be upheld on this narrow 
question, but the question the Second Circuit was looking at is, 
what did Congress intend or mean when, in the statute at issue, 
it said that the agency had to use the “best technology available 
to minimize an adverse environmental impact”. Those were the 
statute’s words. In looking at that, the Circuit applied general stat- 
utory construction principles, which is, in our judgment, what was 
the ordinary meaning of that? And 

Senator Grassley. Are you saying you’re not bound by Chevron, 
then? 

Judge SoTOMAYOR. Oh, no. Absolutely not. 

Senator Grassley. Okay. Okay. Go ahead. 

Judge SOTOMAYOR. Chevron speaks to agency action or interpre- 
tation, but ultimately the task of a court is to give deference to 
what Congress wants. That’s the very purpose of Congress’ legisla- 
tion. And so what the court was trying to do there was to see if 
the agency’s interpretation, in light of the words of the statute and 
how Congress has used cost-benefit analysis in other statutes in 
this area, and determine what Congress intended. And so we 
looked at the language and it said just what it said, “best tech- 
nology available to minimize adverse environmental impact”. 
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We looked at how Congress used cost-benefit in similar statutes 
and similar provisions — or I shouldn’t say similar, in other provi- 
sions. We noted that under the statutes at issue when Congress 
wanted the agency to use cost-benefit analysis, it said so. In this 
provision. Congress was silent but the language, in the panel’s 
judgment, was the language. 

And so in trying to discern what Congress’ intent was, we came 
to the conclusion not that cost had no role in the agency’s evalua- 
tion, but that Congress had specified a more limited role that cost- 
benefit. We describ^ed it as cost-effectiveness. And, in fact, we voted 
to — voted past our decision, asked and sent the case back to de- 
scribe to us exactly what the agency had done, and why. Had it 
used cost-benefit? Had it used cost-effectiveness? But cost was al- 
ways going to be a part of what the agency could consider. The 
issue was more, in what approach did Congress’ words intend? And 
so agency deference is important, but Congress is the one who 
writes the statutes so you have to start as a court with, what did 
Congress intend? 

Senator Grassley. It seems to me like you’re saying, in ignoring 
the expertise of the statute, that the agency was being arbitrary 
and capricious in 

Judge SOTOMAYOR. Not — not at all, sir. We were trying to look 
at the statute as a whole and determine what Congress meant by 
words that appeared to say that “best technology available had to 
minimize environmental effect”. 

Senator Grassley. Okay. 

Judge SoTOMAYOR. As I said, that does have — and as our opinion 
said — considerations of cost. But given that Congress didn’t use the 
cost-benefit — give the agency cost-benefit approval in the terms of 
this particular provision while it had in others, we determined that 
the agency and precedent interpreting provisions limited the use of 
cost-benefit analysis. 

Senator Grassley. In another 2004 administrative law case deal- 
ing with environmental issues, NRDC v. Abraham, you voted to 
strike down a Bush administration regulation and reinstate a Clin- 
ton administration environmental rule that had never even become 
final. In this case it appears you also fairly narrowly interpreted 
Chevron deference when striking down EPA adoptions of reason- 
able regulations. 

If you are elevated to the Supreme Court, do you intend to re- 
place an agency’s policy decisions with your own personal policy 
opinions as it appears you did in both — in the Abraham case? 

Judge SOTOMAYOR. No, sir. In that case we were talking about, 
and deciding, an issue of whether the agency had followed its own 
procedures in changing policy. We weren’t substituting our judg- 
ment for that of the agency, we were looking at the agency’s own 
regulations as to the procedure that it had to follow in order to 
change an approach by the agency. So, that was a completely dif- 
ferent question. With respect to deference to administrative bodies, 
in case after case where Chevron deference required deference, I 
have voted in favor of upholding administrative — executive and ad- 
ministrative decisions. 

Senator Grassley. Okay. This will probably have to be my last 
question. 
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Since 2005, you have been presiding judge on the panel of an ap- 
peal filed by eight States and environmental groups, arguing that 
greenhouse gases are a public nuisance that warrant a court-im- 
posed injunction to reduce emissions. Your panel, in Connecticut v. 
American Electric Power, has sat on that case for 45 months, or 
nearly three times the average of the Second Circuit. Why, after 4 
years, have you failed to issue a decision in this case? 

Judge SoTOMAYOR. The American Bar Association rule on Code 
of Conduct does not permit me to talk about a pending case. I can 
talk to you about one of the delays for a substantial period of time 
in that decision, and it was that the Supreme Court was consid- 
ering a case, the Massachusetts case, that had some relevancy, or 
at least had relevancy to the extent that the panel asked the par- 
ties to brief further the applicability of that case to that decision. 

Senator Grassley. Okay. Thank you, Mr. Chairman. 

Chairman Leahy. Thank you. Senator Grassley. 

Senator Feingold. 

Senator Feingold. Judge, let me first say I don’t mind telling 
you how much I’m enjoying listening to you, both your manner and 
your obvious tremendous knowledge and understanding of the law. 
In fact, I am enjoying it so much that I hope when you go into 
these deliberations about cameras in the courtroom, that you con- 
sider the possibility that I, and other Americans, would like the op- 
portunity to observe your skills for many years to come in the com- 
fort of our family rooms and living rooms. I think it’s a 

[Laughter.] 

Judge SoTOMAYOR. You were a very good lawyer, weren’t you. 
Senator? 

[Laughter.] 

Senator Feingold. But I’m not going to ask you about that one 
now; others have covered it. Let me get into a topic that I discussed 
at length with the two most recent Supreme Court nominees. Chief 
Justice Roberts and Justice Alito, and that’s the issue of executive 
power. 

In 2003, you spoke at a law school class about some of the legal 
issues that have arisen since 9/11. You started your remarks with 
a moving description of how Americans stood together in the days 
after those horrific events, and how people from small Midwestern 
towns and people from New York City found “their common 
threads as Americans,” you said. 

As you said in that speech, while it’s hard to imagine that some- 
thing positive could ever result from such a tragedy, there was a 
sense in those early days of coming together as one community that 
we would all help each other get through this. It was something 
that none of us had ever experienced before, and something I’ve 
often discussed as well. 

But what I have also said is that, in the weeks and months that 
followed, I was gravely disappointed that the events of that awful 
day, the events that had brought us so close together as one nation, 
were sometimes used. Judge, to justify policies that departed so far 
from what America stands for. 

So I’m going to ask you some questions that I asked now-Chief 
Justice Roberts at his hearing. Did that day, 9/11, change your 
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view of the importance of individual rights and civil liberties and 
how they can be protected? 

Judge SoTOMAYOR. September 11th was a horrific tragedy, for all 
of the victims of that tragedy and for the nation. I was in New 
York. My home is very close to the World Trade Center. I spent 
days not being able to drive a car into my neighborhood because 
my neighborhood was used as a staging area for emergency trucks. 

The issue of the country’s safety and the consequences of that 
great tragedy are the subject of continuing discussion among not 
just Senators, but the whole nation. In the end, the Constitution, 
by its terms, protects certain individual rights. That protection is 
often fact-specific. Many of its terms are very broad: so what’s an 
unreasonable search and seizure? What are other questions are 
fact-specific. 

But in answer to your specific question, did it change my view 
of the Constitution, no, sir. The Constitution is a timeless docu- 
ment. It was intended to guide us through decades, generation 
after generation, to everything that would develop in our country. 
It has protected us as a nation, it has inspired our survival. That 
doesn’t change. 

Senator Feingold. I appreciate that answer. Judge. 

Are there any elements of the government’s response to Sep- 
tember 11th that you think, maybe 50 or 60 years from now, we 
as a nation will look back on with some regret? 

Judge SOTOMAYOR. I’m a historian by undergraduate training. I 
also love history books. It’s amazing how difficult it is to make 
judgments about one’s current positions. That’s because history 
permits us to look back and to examine the actual consequences 
that have arisen, and then judgments are made. As a Judge today, 
all I can do, because I’m not part of the legislative branch — it’s the 
legislative branch who has the responsibility to make laws con- 
sistent with that branch’s view of constitutional requirements in its 
powers. It’s up to the President to take his actions, and then it’s 
up to the court to just examine each situation as it arises. 

Senator Feingold. I can understand some hesitance on this. But 
the truth is that courts are already dealing with these very issues. 
The Supreme Court itself has now struck down a number of post- 
9/11 policies, and you yourself sat on a panel that struck down one 
aspect of the National Security Letter statutes that were expanded 
by the PATRIOT Act. 

So I’d like to hear your thoughts a bit on whether you see any 
common themes or important lessons in the court’s decisions in 
Rasul, Hamdi, Hamdan, and Boumediene. What is your general 
understanding of that line of cases? 

Judge SOTOMAYOR. That the court is doing its task as judges. It’s 
looking, in each of those cases, at what the actions are of either the 
military, and what Congress has done or not done, and applied con- 
stitutional review to those actions. 

Senator Feingold. And is it fair to say, given that line of cases, 
that we can say that, at least as regards the Supreme Court, it be- 
lieves mistakes were made with regard to post- 9/11 policies? Be- 
cause in each of those cases there was an overturning of a decision 
made either by the Congress or the executive. 
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Judge SOTOMAYOR. I smiled only because that’s not the way that 
judges look at that issue. We don’t decide whether mistakes were 
made, we look at whether action was consistent with constitutional 
limitations or statutory limitations. 

Senator Feingold. And in each of those cases there was a prob- 
lem with either a constitutional violation or a problem with a con- 
gressional action, right? 

Judge SoTOMAYOR. Yes. 

Senator Feingold. That’s fine. 

As I’m sure you are aware, many of us on the Committee dis- 
cussed at length with the prior Supreme Court nominees the 
framework for evaluating the scope of executive power in the na- 
tional security context. You already discussed this at some length 
with Senator Feinstein, including Justice Jackson’s test in the 
Youngstown case. 

And I and others on the Committee are deeply concerned about 
the very broad assertion of executive power that has been made in 
recent years — an interpretation that has been used to authorize the 
violation of clear statutory prohibitions — from the Foreign Intel- 
ligence Surveillance Act, to the anti-torture statute. 

You discussed with Senator Feinstein the third category, the low- 
est ebb category in the Youngstown framework, and that’s where, 
as Justice Jackson said, the President’s power is at its lowest ebb 
because Congress has, as you well explained it, specifically prohib- 
ited some action. 

I take the point of careful scholars who argue that, hypo- 
thetically speaking. Congress could conceivably pass a law that is 
plainly unconstitutional. For example, if Congress passed a law 
that said that somebody other than the President would be the 
Commander-in-Chief of a particular armed conflict and not subject 
to Presidential direction, presumably that would be out of bounds. 

But setting aside such abstract hypotheticals, as far as I’m 
aware — and I’m pretty sure this is accurate — the Supreme Court 
has never relied on the Youngstown framework to conclude that the 
President may violate a clear statutory prohibition. In fact, in 
Youngstown itself, the court rejected President Truman’s plan to 
seize the steel mills. 

Now, is that your understanding of the Supreme Court precedent 
in this area? 

Judge SOTOMAYOR. I haven’t had cases — or a sufficient a number 
of cases — in this area to say that I can remember every Supreme 
Court decision on a question related to this topic. As you know, in 
the Youngstown case, the court held that the President had not 
acted within his powers in seizing the steel mills in the particular 
situation existing before him at the time. 

But the question or the framework doesn’t change, which is, each 
situation would have to be looked at individually because you can’t 
determine ahead of time with hypotheticals what a potential con- 
stitutional conclusion will be. As I may have said to an earlier 
question, academic discussion is just that. It’s presenting the ex- 
tremes of every issue and attempting to debate about, on that ex- 
treme of the legal question, how should the judge rule? 

Senator Feingold. I’ll concede that point. Judge. I mean, given 
your tremendous knowledge of the law and your preparation. I’m 
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pretty sure you would have run into any example of where this had 
happened. And I just want to note that I am unaware of — and if 
anybody is aware of an example of where something was justified 
under the President’s power under the lowest ebb, I’d love to know 
about it. But I think that’s not a question of a hypothetical, that’s 
a factual question about what the history of the case law is. 

Judge SOTOMAYOR. I can only accept your assumption. As I said, 
I — I have not had sufficient cases to — to — to have looked at what 
I know in light of that particular question that you’re posing. 

Senator Feingold. All right. 

In August 2002, the Office of Legal Counsel at the Department 
of Justice issued two memoranda considering the legal limits on in- 
terrogation of terrorism detainees. One of these contained a de- 
tailed legal analysis of the criminal law prohibiting torture. It con- 
cluded, among other things, that enforcement of the anti-torture 
statute would be an unconstitutional infringement on the Presi- 
dent’s Commander-in-Chief authority. 

Judge, that memo did not once cite to the Youngstown case or to 
Justice Jackson’s opinion in Youngstown. We just learned on Fri- 
day, in a new Inspector General report, that a November 2001 OLC 
memo providing the legal basis for the so-called Terrorist Surveil- 
lance Program also did not cite Youngstown. 

Now, I don’t think you would have to be familiar with those 
memos to answer my question. Does it strike you as odd that a 
complex legal analysis of the anti-torture statute, or the FISA Act, 
that considers whether the President could violate those statutes 
would not even mention the Youngstown case? 

Judge SoTOMAYOR. I have never been an advisor to a President. 
That’s not a function I have served, so I don’t want to comment on 
what was done or not done by those advisors in that case. And it’s 
likely that some question — and I know some are pending before the 
court in one existing case, so I can’t comment. All I can — on wheth- 
er that’s surprising or not. I can only tell you that I would be sur- 
prised if a court didn’t consider the Youngstown framework in a de- 
cision involving this question because it is — that case’s framework 
is how these issues are generally approached. 

Senator Feingold. Good. I appreciate that answer. 

Let me go to a topic that Senator Leahy and Senator Hatch dis- 
cussed with you at some length: the Second Amendment. 

I have long believed that the Second Amendment grants citizens 
an individual right to own firearms. Frankly, I was elated when 
the court ruled in Heller last year, and unified what I think had 
been a mistake all along and recognized it as an individual right. 

The question of whether Second Amendment rights are incor- 
porated in the Fourteenth Amendment’s guarantee of due process 
of law, and therefore applicable to the states, as you pointed out, 
was not decided in Heller. A Supreme Court decision in 1886 spe- 
cifically held that the Second Amendment applies only to the fed- 
eral government. 

So in my view, it is unremarkable that, as a Circuit Court judge 
in the Maloney case, you would follow applicable Supreme Court 
precedent that directly controlled the case rather than apply your 
own guess of where the court may be headed after Heller. In other 
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words, I think that’s would he an unfair criticism of a case, and I 
think you needed to rule that way, given the state of the law. 

But let me move on from that, because many of my constituents 
would like to know more about how you would make such a deci- 
sion as a member of the highest court, so I want to follow up on 
that. First of all, am I right that if you’re confirmed and the court 
grants cert in the Maloney case, you would have to recuse yourself 
from its consideration? 

Judge SOTOMAYOR. Yes, sir. My own judgment is that it would 
seem odd, indeed, if any Justice would sit in review of a decision 
that they authored. I would think that the Judicial Code of Ethics 
that govern recusals would suggest and command that that would 
be inappropriate. 

Senator Feingold. Fair enough. 

What about if one of the other pending appeals comes to the 
court, such as the Seventh Circuit decision in NRA v. Chicago, 
which took the same position as your decision in Maloney? Would 
you have to recuse yourself from that one as well? 

Judge SoTOMAYOR. There are many cases in which a Justice, I 
understand, has decided cases as a Circuit Court judge that are not 
the subject of review that raise issues that the Supreme Court 
looks at later. What I would do in this situation, I would look at 
the practices of the Justices to determine whether or not I — that 
would counsel to — to recuse myself I would just note that many 
legal issues, once they come before the court, present a different se- 
ries of questions than the one one addresses as a Circuit Court. 

Senator Feingold. Well, let’s assume you were able to sit on one 
of these cases or a future case that deals with this issue of incor- 
porating the right to bear arms as applied to the states. 

How would you assess whether the Second Amendment, or any 
other amendment that has not yet been incorporated through the 
Fourteenth Amendment, should be made applicable to the States? 
What’s the test that the Supreme Court should apply? 

Judge SOTOMAYOR. That’s always the issue that litigants are ar- 
guing in litigation. So to the extent that the Supreme Court has 
not addressed this question yet, and there’s a strong likelihood it 
may in the future, I can’t say to you that I’ve prejudged the case 
and decided this is exactly how I’m going to approach it in that 
case. 

Senator Feingold. But what would be the general test for incor- 
poration? 

Judge SOTOMAYOR. Well 

Senator Feingold. I mean, what is the general principle? 

Judge SOTOMAYOR. One must remember that the Supreme 
Court’s analysis in its prior precedent predated its principles of — 
or the development of cases discussing the incorporation doctrine. 
Those are newer cases, and so the framework established in those 
cases may well inform. 

Senator Feingold. Okay. 

Judge SOTOMAYOR. As I said, I — I am hesitant of prejudging and 
saying they will or won’t, because that will be what the parties are 
going to be arguing in the litigation. 

Senator Feingold. Well, it 

Judge SOTOMAYOR. But it is — I’m sorry. 
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Senator Feingold. No, no. Go ahead. 

Judge SoTOMAYOR. No. I was just suggesting that I do recognize 
that the court’s more recent jurisprudence in incorporation with re- 
spect to other amendments has taken — has been more recent, and 
those cases, as well as stare decisis and a lot of other things, will 
inform the court’s decision on how it looks at a new challenge to 
a State regulation. 

Senator Feingold. And, of course, it is true that despite that 
trend that you just described, the Supreme Court has not incor- 
porated several constitutional amendments as against the states, 
but most of those are covered by constitutional provisions and state 
constitutions, and the Supreme Court decisions that refuse to — in- 
corporate the federal constitutional protections like the case involv- 
ing the Second Amendment, a 19th century case, date back nearly 
a century. 

So after Heller, doesn’t it seem almost inevitable that when the 
Supreme Court again considers whether the Second Amendment 
applies to the states, it will find the individual right to bear arms 
to be fundamental, which is a word that we’ve been talking about 
today? After all. Justice Scalia’s opinion said this: “By the time of 
the founding, the right to have arms — bear arms had become fun- 
damental for English subjects.” 

Blackstone, whose works we have said constituted the pre- 
eminent authority on English law for the founding generation, cited 
the arms provision in the Bill of Rights as one of the fundamental 
rights of Englishmen. “It was,” he said, “the natural right of resist- 
ance and self-preservation and the right of having and using arms 
for self-preservation and defense.” 

Judge SoTOMAYOR. As I said earlier, you are a very eloquent ad- 
vocate. But a decision on what the Supreme Court will do and 
what’s inevitable will come up before the Justices in great likeli- 
hood in the future, and I feel that I’m threading the line 

Senator Feingold. Okay. 

Judge SOTOMAYOR [continuing]. Of answering a question about 
what the court will do in a case that may likely come before it in 
the future. 

Senator Feingold. Let me try it in a more — less lofty way then. 

[Laughter.] 

Senator Feingold. You talked about nunchucks before. 

Judge SOTOMAYOR. Okay. 

[Laughter.] 

Senator Feingold. That’s an easier kind of case. But what Heller 
was about, was that there was a law here in DC that said you 
couldn’t have a handgun if you wanted to have it in your house to 
protect yourself It is now protected under the Constitution that the 
citizens of the District of Columbia can have a handgun. 

Now, what happens if we don’t incorporate this right and the 
people of the State of Wisconsin — let’s say we didn’t have a con- 
stitutional provision in Wisconsin. We didn’t have one until the 
1980s, when I and other State Senators proposed that we have a 
right to bear arms provision. But isn’t there a danger here that if 
you don’t have this incorporated against the States, that we’d have 
this result where the citizens of DC have a constitutional right to 
have a handgun, but the people of Wisconsin might not have that 
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right? Doesn’t that make it almost inevitable that you would have 
to apply this to the states? 

Judge SOTOMAYOR. It’s a question the court will have to consider. 

Senator Feingold. I appreciate your patience. 

Judge SoTOMAYOR. And it’s meaning 

[Laughter.] 

Judge SOTOMAYOR. Senator, the Supreme Court did hold that 
there is, in the Second Amendment, an individual right to hear 
arms, and that is its holding and that is the court’s decision. I fully 
accept that. In whatever new cases come before me that don’t in- 
volve incorporation as a Second Circuit judge, I would have to con- 
sider those — those issues in the context of a particular State regu- 
lation of firearms or other instruments. 

Senator Feingold. I accept that answer. 

I’m going to move on to another area, what I’d like to call “secret 
law”, that is, the development of controlling legal authority that 
has direct effects on the rights of Americans but that is done en- 
tirely in secret. There are two strong examples of that. First, the 
FISA court often issues rulings containing substantive interpreta- 
tion of the Foreign Intelligence Surveillance Act, or FISA, that with 
very few exceptions have been kept from the public, and until a re- 
cent change in the law, many of them were not available to the full 
Congress either, meaning that members had been called upon to 
vote on statutory changes without knowing how the court had in- 
terpreted the existing statute. Second, the Office of Legal Counsel 
at the Justice Department issues legal opinions that are binding on 
the executive branch, but are also often kept from the public and 
Congress. 

Now, I understand that these legal documents may sometimes 
contain classified operational details that would need to be re- 
dacted, but I’m concerned that the meaning of a law like FISA, 
which directly affects the privacy rights of Americans, could de- 
velop entirely in secret. I think it flies in the face of our traditional 
notion of an open and transparent American legal system. 

Does this concern you at all? Can you say a little bit about the 
importance of the law itself being public? 

Judge SOTOMAYOR. Well, the question for a judge as a judge 
would look at it, is to examine, first, what policy choices the Con- 
gress is making in its legislation. It is important to remember that 
some of the issues that you are addressing were part of congres- 
sional legislation as to how FISA would operate. And as you just 
said, there’s been amendments subsequent to that, and so a court 
would start with what Congress has — what Congress has done and 
whether the acts of the other branch of government is consistent 
with that or not. 

The issue of whether, and how, a particular document would af- 
fect national security or affect questions of that nature would have 
to be looked at in — with respect to an individual case. And as I un- 
derstand it, there are review processes in the FISA procedure. I’m 
not a member of that court, so I am not intimately familiar with 
those procedures, but I know that this is part of the review process 
there, in part. 

And so when you ask concern, there is always some attention 
paid to the issue of — of the public reviewing or looking at the ac- 
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tions that a court is taking, but that also is tempered with the fact 
that there are situations in which complete openness can’t be had, 
for a variety of different reasons. 

So courts — I did as a District Court judge and I have as a Circuit 
Court judge — looked at situations in which judges have to have de- 
termined whether juries should be empaneled anonymously, and in 
those situations we do consider the need for public actions, but we 
also consider that there may be, in some individual situations, po- 
tential threats to the safety of jurors that require an anonymous 
jury. 

I am attempting to speak about this as — it’s always a question 
of balance 

Senator Feingold. What most concerns 

Judge SOTOMAYOR [continuing]. And you have to look at, first, 
what Congress says about that. 

Senator Feingold. The concerns you just raised, don’t they have 
to do more with the facts that shouldn’t be revealed than the legal 
basis? It’s sort of hard for me to imagine a threat to national secu- 
rity by revealing properly redacted documents as simply referred to 
the legal basis for something. Isn’t there a distinction between 
those two things? 

Judge SoTOMAYOR. I can’t — it’s difficult to speak from the ab- 
stract, in large measure, because as I explained. I’ve never been a 
part of the FISA court and so I’ve never had the experience of re- 
viewing what those documents are and whether they, in fact, can 
be redacted or not without creating risk to national security. One 
has to think about what the — what explanations the government 
has. There’s so many issues a court would have to look at. 

Senator Feingold. Let me go to something completely different. 
There’s been a lot of talk about this concept of empathy. In the con- 
text of your nomination, a judge’s ability to feel empathy does not 
mean the judge should rule one way or another, as you well ex- 
plained. But I agree with President Obama that it’s a good thing 
for our country for judges to understand the real-world implications 
of their decisions and the effects on regular Americans, and to seek 
to understand both sides of an issue. 

Judge, your background is remarkable. As you explained yester- 
day, your parents came to New York from Puerto Rico during 
World War II, and after your father died your mother raised you 
on her own in a housing project in the South Bronx. You are a life- 
long New Yorker and a Yankee fan, as I understand it. But many 
Americans don’t live in big cities. Many of my constituents live in 
rural areas and small towns — and they root for the Brewers and 
the Packers. Some might think that you don’t have a lot in common 
with them. 

What can you tell me about your ability as a judge to empathize 
with them — to understand the everyday challenges of rural and 
small-town Americans and how Supreme Court decisions might af- 
fect their lives? 

Judge SOTOMAYOR. Yes, I live in New York City and it is a little 
different than other parts of the country, but I spend a lot of time 
in other parts of the country. I’ve visited a lot of States. I’ve stayed 
with people who do all types of work. I’ve lived on — not lived, I’ve 
visited and vacationed on farms. I’ve lived and vacationed in moun- 
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taintops. I’ve lived and vacationed in all sorts — not lived. I’m using 
the wrong word. I’ve visited all sorts of places. 

In fact, one of my habits is, when I travel somewhere new, I try 
to find a friend I know to stay with them. 

And it’s often not because I can’t afford a hotel — usually the peo- 
ple who are inviting me would be willing to pay — but it’s because 
I do think it’s important to know more than what I live and to try 
to stay connected to people and to different experiences. 

I don’t think that one needs to live an experience without appre- 
ciating it, listening to it, watching it, reading about it, all of those 
things, experiencing it for a period of time, help judges in appre- 
ciating the concerns of other experiences that they don’t personally 
have. And as I said, I try very, very hard to ensure that, in my life, 
I introduce as much experience with other people’s lives as I can. 

Senator Feingold. I realize I’m jumping back and forth to these 
issues, but the last one I want to bring up has to do with wartime 
Supreme Court decisions like Korematsu that we look back at with 
some bewilderment. I’m referring, of course, Korematsu v. United 
States, the decision in which the Supreme Court upheld the govern- 
ment policy to round up and detain more than 100,000 Japanese- 
Americans during World War II. 

It seems inconceivable that the U.S. Government would have de- 
cided to put huge numbers of citizens in detention centers based 
on their race, and yet the Supreme Court allowed that to happen. 
I asked Chief Justice Roberts about this, and I’ll ask you as well: 
Do you believe that Korematsu was wrongly decided? 

Judge SOTOMAYOR. It was, sir. 

Senator Feingold. Does a judge have a duty to resist the kind 
of war-time fears that people understandably felt during World 
War II, which likely played a role in the 1944 Korematsu decision? 

Judge SoTOMAYOR. A judge should never rule from fear. A judge 
should rule from law and the Constitution. It is inconceivable to me 
today that a decision permitting the detention/arrest of an indi- 
vidual solely on the basis of their race would be considered appro- 
priate by our government. 

Senator Feingold. Now, some of the great justices in the history 
of our country were involved in that decision. How does a judge re- 
sist those kind of fears? 

Judge SOTOMAYOR. One hopes, by having the wisdom of a Harlan 
in Plessy, by having the wisdom to understand, always, no matter 
what the situation, that our Constitution has held us in good stead 
for over 200 years and that our survival depends on upholding it. 

Senator Feingold. Thank you. Judge. 

Chairman Leahy. Thank you. Thank you very much. Senator 
Feingold. 

Senator Kyl. Thank you, Mr. Chairman. 

Could I return briefly to a series of questions that Senator Fein- 
gold asked at the very beginning relating to the Maloney decision 
relating to the Second Amendment? 

Judge SOTOMAYOR. Sure. Good afternoon, by the way. 

Senator Kyl. I am sorry? 

Judge SOTOMAYOR. Good afternoon, by the way. 
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Senator Kyl. Yes, good afternoon. You had indicated, of course, 
if that case were to come before the Court, under the recusal stat- 
ute you would recuse yourself from participating in the decision. 

Judge SOTOMAYOR. In that case, yes. 

Senator Kyl. Yes, and you are aware that — or mayhe you are 
not, but there are two other decisions both dealing with the same 
issue of incorporation, one in the Ninth Circuit and one in the Sev- 
enth Circuit. The Seventh Circuit decided the case similarly to your 
circuit. The Ninth Circuit has decided it differently, although that 
case is on rehearing. 

If the Court should take all three — let’s assume the Ninth Circuit 
stays with its decision so you do have the conflict among the cir- 
cuits, and the Court were to take all three decisions at the same 
time, I take it the recusal issue would be the same. You would 
recuse yourself in that situation. 

Judge SoTOMAYOR. I haven’t actually been responding to that 
question, and I think you’re right proposing it. I clearly understand 
that recusing myself from Maloney would be appropriate. The im- 
pact of the joint hearing by the Court would suggest that I would 
have to apply the same principle, but as I indicated, issues of 
recusal are left to the discretion of Justices because their participa- 
tion in cases is so important. It is something that I would discuss 
with my colleagues and follow their practices with respect to a 
question like this. 

Senator Kyl. Sure. I appreciate that, and I agree with your read- 
ing of the law; 28 U.S.C. Section 455 provides, among other things, 
and I quote, “Any justice, judge, or magistrate judge of the United 
States shall disqualify himself in any proceeding in which his im- 
partiality might reasonably be questioned.” And that, of course, 
raises the judge’s desire to consult with others and ensure that im- 
partiality is not questioned by participating in a decision. 

I would think — and I would want your responses. I would think 
that there would be no difference if the Maloney case is decided on 
its own or if it is decided as one of two or three other cases all con- 
sidered by the Court at the same time. 

Judge SOTOMAYOR. As I said, that is an issue that is different 
than the question that was posed earlier 

Senator Kyl. Would you not be willing to make an unequivocal 
commitment on that at this time? 

Judge SOTOMAYOR. It’s impossible to say I will recuse myself on 
any case involving Maloney. How the other cert, is granted and 
whether joint argument is presented or not, I would have to await 
to see what happened. 

Senator Kyl. Let me ask you this: Suppose that the other two 
cases are considered by the Court, your circuit is not involved; or 
that the Court takes either the Seventh or Ninth Circuit and de- 
cides the question of incorporation of the Second Amendment. I 
gather that in subsequent decisions you would consider yourself 
bound by that precedent or that you would consider that to be the 
decision of the Court on the incorporation question. 

Judge SOTOMAYOR. Absolutely. The decision of the Court in Hell- 
er is — its holding has recognized an individual right to bear arms 
as applied to the Federal Government. 
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Senator Kyl. If as a result — I mean, that was the matter before 
your circuit, and if as a result of the fact that the Court decided 
one of the other or both of the other two circuit cases and resolved 
that issue so that the same matter would have been before the 
Court, would it not also make sense for you to indicate to this Com- 
mittee now that should that same matter come before the Court 
and you are on the Court, that you would necessarily recuse your- 
self from its consideration? 

Judge SOTOMAYOR. I didn’t quite follow the start of your ques- 
tion, Senator. I want to answer precisely. 

Senator Kyl. Sure. 

Judge SOTOMAYOR. But I’m not quite sure 

Senator Kyl. You agreed with me that if the Court considered 
either the Seventh or Ninth Circuit or both decisions and decided 
the issue if incorporation of the Second Amendment to make it ap- 
plicable to the States, you would consider that binding precedent 
of the Court. That, of course, was the issue in Maloney. As a result, 
since it is the same matter that you resolved in Maloney, wouldn’t 
you have to, in order to comply with the statute, recuse yourself 
if either or both or all three of those cases came to the Court? 

Judge SOTOMAYOR. Senator, as I indicated, clearly the statute 
would reach Maloney. How I would respond to the Court taking 
certiorari in what case and whether it held — it took certiorari in 
one or all three is a question that I would have to await to see 
what the Court decides to do and what issues it addresses in its 
grant of certiorari. 

There is also the point that whatever comes before the Court will 
be on the basis of a particular State statute, which might involve 
other questions. It’s hard to speak about recusal in the abstract be- 
cause there’s so many different questions that one has to look at. 

Senator Kyl. And I do appreciate that, and I appreciate that you 
should not commit yourself to a particular decision in a case. If the 
issue is the same, however, it is simply the question of incorpora- 
tion, that is a very specific question of law. It does not depend upon 
the facts. I mean, it did not matter that in your case you were deal- 
ing with a very dangerous arm but not a firearm, for example. You 
still considered the question of incorporation. 

Well, let me just try to help you along here. Both Justice Roberts 
and Justice Alito made firm commitments to this Committee. Let 
me tell you what Justice Roberts said. He said that he would 
recuse him, and I am quoting now, “from matters in which he par- 
ticipated while a judge on the court of appeals matters.” And since 
you did acknowledge that the incorporation decision was the issue 
in your Second Circuit case, and the question that I asked was 
whether if that is the issue from the Ninth and Seventh Circuits, 
you would consider yourself bound by that. It would seem to me 
that you should be willing to make the same kind of commitment 
that Justice Roberts and Justice Alito did. 

Judge SOTOMAYOR. I didn’t understand their commitment to be 
broader than what I have just said, which is that they would cer- 
tainly recuse themselves from any matter. I understood it to mean 
any case that they had been involved in as a circuit judge. If their 
practice was to recuse themselves more broadly, then obviously I 
would take counsel from what they did. But I believe, if my mem- 
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ory is serving me correctly — and it may not be, but I think so — that 
Justice Alito as a Supreme Court Justice has heard issues that 
were similar to ones that he considered as a circuit court judge. 

So as I have indicated, I will take counsel from whatever the 
practices of the Justices are with the broader question of what 

Senator Kyl. I appreciate that. “Issues which are similar” is dif- 
ferent, though, from “an issue which is the same.” And I would just 
suggest that there would be an appearance of impropriety. If you 
have already decided the issue of incorporation one way, that is the 
same issue that comes before the Court, and then you, in effect, re- 
view your own decision, that to me would be a matter of inappro- 
priate — and perhaps you would recuse yourself I understand your 
answer. 

Let me ask you about what the President said and I talked about 
in my opening statement, whether you agree with him. He used 
two different analogies. He talked once about the 25 miles, the first 
25 miles of a 26-mile marathon, and then he also said in 95 percent 
of the cases, the law will give you the answer, and the last 5 per- 
cent, legal process will not lead you to the rule of decision; the crit- 
ical ingredient in those cases is supplied by what is in the judge’s 
heart. 

Do you agree with him that the law only takes you the first 25 
miles of the marathon and that that last mile has to be decided 
what’s in the judge’s heart? 

Judge SOTOMAYOR. No, sir. That’s — I don’t — wouldn’t approach 
the issue of judging in the way the President does. He has to ex- 
plain what he meant by judging. I can only explain what I think 
judges should do, which is judges can’t rely on what’s in their 
heart. They don’t determine the law. Congress makes the laws. The 
job of a judge is to apply the law. And so it’s not the heart that 
compels conclusions in cases. It’s the law. The judge applies the 
law to the facts before that judge. 

Senator Kyl. I appreciate that. And has it been your experience 
that every case, no matter how tenuous it has been, and every law- 
yer, no matter how good their quality of advocacy, that in every 
case every lawyer has had a legal argument of some quality to 
make, some precedent that he cited. It might not be the Supreme 
Court. It might not be the court of appeals. It might be a trial court 
somewhere. It might not even be a court precedent. It may be a law 
review article or something. But have you ever been in a situation 
where a lawyer said, “I don’t have any legal argument to make. 
Judge. Please go with your heart on this, or your gut”? 

Judge SoTOMAYOR. Well, I’ve actually had lawyers say something 
very similar to that. 

[Laughter.] 

Judge SOTOMAYOR. I have had lawyers where questions have 
been raised about the legal basis of their argument. I had one law- 
yer throw up his hands and say, “But it’s just not right.” 

“But it’s just not right” is not what judges consider. What judges 
consider is what the law says. 

Senator Kyl. You have always been able to find a legal basis for 
every decision that you have rendered as a judge. 

Judge SOTOMAYOR. Well, to the extent that every legal decision 
has — this is what I do in approaching legal questions, is I look at 
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the law that’s being cited. I look at how precedent informs it. I try 
to determine what those principles are of precedent to apply to the 
facts in the case before me and then do that. 

And so one — that is a process. You use 

Senator Kyl. Right, and all I am asking — this is not a trick ques- 
tion. 

Judge SOTOMAYOR. No. I wasn’t 

Senator Kyl. I can’t imagine that the answer would be otherwise 
than, yes, you have always found some legal basis for ruling one 
way or the other, some precedent, some reading of a statute, the 
Constitution, or whatever it might be. You haven’t ever had to 
throw up your arms and say, “I can’t find any legal basis for this 
opinion, so I am going to base it on some other factor.” 

Judge SoTOMAYOR. When you say, use the words “some legal 
basis,” it suggests that a judge is coming to the process by saying 
I think the result should be here 

Senator Kyl. No, no. I 

Judge SOTOMAYOR. — and so I’m going to use something to get 
there. 

Senator Kyl. No. I am not trying to infer that any of your deci- 
sions have been incorrect or that you have used an inappropriate 
basis. I am simply confirming what you first said in response to my 
question about the President; that in every case the judge is able 
to find a basis in law for deciding the case. Sometimes there are 
not cases directly on point. That is true. Sometimes it may not be 
a case from your circuit. Sometimes it may be somewhat tenuous, 
and you may have to rely upon authority like scholarly opinions in 
law reviews or whatever. 

But my question was really very simple to you: Have you always 
been able to have a legal basis for the decisions that you have ren- 
dered and not have to rely upon some extra-legal concept such as 
empathy or some other concept other than a legal interpretation or 
precedent? 

Judge SOTOMAYOR. Exactly, sir. We apply law to facts. We don’t 
apply feelings to facts. 

Senator Kyl. Right. Now — thank you for that. 

Let me go back to the beginning. I raise this issue about the 
President’s interpretation because he clearly is going to seek nomi- 
nees to this Court and other courts that he is comfortable with, and 
that would imply who have some commonality with his view of the 
law and judging. It is a concept that I also disagree with, but in 
this respect, it is — the speeches that you have given and some of 
the writings that you have engaged in have raised questions be- 
cause they appear to fit into what the President has described as 
this group of cases in which the legal process or the law simply 
doesn’t give you the answer. And it is in that context that people 
have read these speeches and have concluded that you believe that 
gender and ethnicity are an appropriate way for judges to make de- 
cisions in cases. That is my characterization. 

I want to go back through the — I have read your speeches, and 
I have read all of them several times. The one I happened to mark 
up here is the Seton Hall speech, but it was virtually identical to 
the one at Berkeley. You said this morning that the point of those 
speeches was to inspire young people, and I think there is some in 
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your speeches that certainly is inspiring. In fact, it is more than 
that. I commend you on several of the things that you talked about, 
including your own background, as a way of inspiring young peo- 
ple. Whether they are minority or not, and regardless of their gen- 
der, you said some very inspirational things to them. And I take 
it that, therefore, in some sense your speech was inspirational to 
them. 

But in reading these speeches, it is inescapable that your pur- 
pose was to discuss a different issue, that it was to discuss — in fact, 
let me put it in your words. You said, “I intend to talk to you about 
my Latina identity, where it came from, and the influence I per- 
ceive gender, race, and national origin representation will have on 
the development of the law.” 

And then after some preliminary and sometimes inspirational 
comments, you got back to the theme and said, “The focus of my 
speech tonight, however, is not about the struggle to get us where 
we are and where we need to go, but instead to discuss what it will 
mean to have more women and people of color on the bench.” 

You said, “No one can or should ignore asking and pondering 
what it will mean or not mean in the development of the law.” 

You cited some people who had a different point of view than 
yours, and then you came back to it and said, “Because I accept 
the proposition that, as Professor Resnick explains, to judge is an 
exercise of power; and because, as Professor Martha Minow of Har- 
vard Law School explains, there is no objective stance but only a 
series of perspectives. No neutrality, no escape from choice in judg- 
ing,” you said. “I further accept that our experiences as women and 
people of color will in some way affect our decisions.” 

Now, you are deep into the argument here. You have agreed with 
Resnick that there is no objective stance, only a series of perspec- 
tives, no neutrality — which, just as an aside, it seems to me is rel- 
ativism run amok. But then you say, “What Professor Minow’s 
quote means to me is not all women or people of color or all in 
some circumstances or me in any particular case or circumstance, 
but enough women and people of color in enough cases will make 
a difference in the process of judging.” You are talking here about 
different outcomes in cases. And you go on to substantiate your 
case by, first of all, citing a Minnesota case in which three women 
judges ruled differently than two male judges in a father’s visita- 
tion case. You cited two excellent studies which tended to dem- 
onstrate differences between women and men in making decisions 
in cases. You said, “As recognized by legal scholars, whatever the 
cause is, not one woman or person of color in any one position, but 
as a group, we will have an effect on the development of law and 
on judging.” 

So you develop the theme. You substantiated it with some evi- 
dence to substantiate your point of view. Up to that point, you had 
simply made the case, I think, that judging could certainly reach — 
or judges could certainly reach different results and make a dif- 
ference in judging depending upon their gender or ethnicity. You 
hadn’t rendered a judgment about whether they would be better 
judgments or not. 

But then you did. You quoted Justice O’Connor to say that a wise 
old woman and a wise old man would reach the same decision. And 
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then you said, “I am also not sure I agree with that statement.” 
And that is when you made the statement that is now relatively 
famous: “I would hope that a wise Latina woman with the richness 
of her experiences would more often than not reach a better conclu- 
sion.” 

So here you are reaching a judgment that not only will it make 
a difference but that it should make a difference. And you went 
on — and this is the last thing that I will quote here. You said, “In 
short, I” — well, I think this is important. You note that some of the 
old white guys made some pretty good decisions eventually — Oliver 
Wendell Holmes, Cardozo, and others — and you acknowledged that 
they made a big difference in discrimination cases. But it took a 
long time, to understand takes time and effort, something not all 
people are willing to give, and so on. And then you concluded this: 
“In short, I accept the proposition that difference will be made by 
the presence of women and people of color on the bench and that 
my experiences will affect the facts that I choose to see.” You said, 
“I don’t know exactly what the difference will be in my judging, but 
I accept that there will be some based on gender and my Latina 
heritage.” 

As you said in your response to Senator Sessions, you said that 
you weren’t encouraging that, and you talked about how we need 
to set that aside. But you didn’t in your speech say that this is not 
good, we need to set this aside. Instead, you seemed to be cele- 
brating it. The clear inference is it is a good thing that this is hap- 
pening. 

So that is why some of us are concerned, first with the Presi- 
dent’s elucidation of his point of view here about judging, and then 
these speeches, several of them, including speeches that were in- 
cluded in law review articles that you edited that all say the same 
thing, and that would certainly lead one to a conclusion that. A, 
you understand it will make a difference and, B, not only are you 
not saying anything negative about that, but you seem to embrace 
that difference in concluding that you will make better decisions. 

That is the basis of concern that a lot of people have. Please take 
the time you need to respond to my question. 

Judge SOTOMAYOR. Thank you. I have a record for 17 years. Deci- 
sion after decision, decision after decision, it is very clear that I 
don’t base my judgments on my personal experiences or my feelings 
or my biases. All of my decisions show my respect for the rule of 
law, the fact that, regardless about if I identify a feeling about a 
case, which was part of what that speech did talk about, there are 
situations where one has reactions to speeches, to activities. 

It’s not surprising that in some cases the loss of a victim is very 
tragic. A judge deals with those situations, and acknowledging that 
there is a hardship to someone doesn’t mean that the law com- 
mands the result. I have any number of cases where I have ac- 
knowledged a particular difficulty to a party or disapproval of a 
party’s action and said, no, but the law requires this. So my views, 
I think, are demonstrated by what I do as a judge. 

I am grateful that you took notice that much of my speech, if not 
all of it, was intended to inspire, and my whole message to those 
students — and that is the very end of what I said to them — was, 
“I hope I see you in the courtroom someday.” I don’t know if I said 
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it in that speech, but I often end my speeches with saying, “And 
I hope someday you’re sitting on the bench with me.” 

And so the intent of the speech, its structure, was to inspire 
them to believe, as I do, as I think everyone does, that life experi- 
ences enrich the legal system. I used the words “process of judg- 
ing,” that experience that you look for in choosing a judge, whether 
it is the ABA rule that says the judge has to be a lawyer for X 
number of years, or it’s the experience that your Committee looks 
for in terms of what’s the background of the judge. Have they un- 
dertaken serious consideration of constitutional questions? 

All of those experiences are valued because our system is en- 
riched by a variety of experiences. And I don’t think that anybody 
quarrels with the fact that diversity on the bench is good for Amer- 
ica. It’s good for America because we are the land of opportunity, 
and to the extent that we are pursuing and showing that all groups 
can be lawyers and judges, that’s just reflecting the values of our 
society. 

Senator Kyl. And if I could just interrupt you right now, to me 
that is the key. It is good because it shows these young people that 
you are talking to that, with a little hard work, it doesn’t matter 
where you came from; you can make it. And that is why you hope 
to see them on the bench. I totally appreciate that. 

The question, though, is whether you leave them with the im- 
pression that it’s good to make different decisions because of their 
ethnicity or gender, and it strikes me that you could have easily 
said in here, “Now, of course. Blind Lady Justice doesn’t permit us 
to base decisions in cases on our ethnicity or gender. We should 
strive very hard to set those aside when we can.” I found only one 
rather oblique reference in your speech that could be read to say 
that you warned against that. All of the other statements seem to 
embrace it, or certainly to recognize it and almost seem as if you 
are powerless to do anything about it. “I accept that this will hap- 
pen,” you said. 

So while I appreciate what you are saying, it still doesn’t answer 
to me the question of whether you think that these — that ethnicity 
or gender should be making a difference. 

Judge SOTOMAYOR. There are two different, I believe, issues to 
address and to look at because various statements are being looked 
at and being tied together. But the speech, as it is structured, 
didn’t intend to do that and didn’t do that. Much of the speech 
about what differences there will be in judging was in the context 
of my saying or addressing an academic question, all the studies 
that you reference I cited in my speech, which is that studies, they 
were suggesting that there could be a difference. They were raising 
reasons why I was inviting the students to think about that ques- 
tion. Most of the quotes that you had and reference say that. 

We have to ask this question: Does it make a difference? And if 
it does, how? And the study about differences in outcomes was in 
that context. There was a case in which three women judges went 
one way and two men went the other, but I didn’t suggest Qiat that 
was driven by their gender. You can’t make that judgment until 
you see what the law actually said. And I wasn’t talking about 
what law they were interpreting in that case. I was just talking 
about the academic question that one should ask. 
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Senator Kyl. If I could just interrupt, I think you just contra- 
dicted your speech, because you said in the line before that, 
“Enough women and people of color in enough cases will make a 
difference in the process of judging.” Next comment: “The Min- 
nesota Supreme Court has given us an example of that.” 

So you did cite that as an example of gender making a difference 
in judging. 

Now, look, I am not — I do not want to be misunderstood here as 
disagreeing with a general look into the question of whether peo- 
ple’s gender, ethnicity, or background in some way affects their 
judging. I suspect you can make a very good case that that is true 
in some cases. You cite a case here for that proposition. Neither 
you nor I probably know whether for sure that was the reason, but 
one could infer it from the decision that was rendered. And then 
you cite two other studies. 

I am not questioning whether the studies are not valuable. In 
fact, I would agree with you that it is important for us to be able 
to know these things so that we are on guard to set aside preju- 
dices that we may not even know that we have, because when you 
do judge a case — let me just go back in time. 

I tried a lot of cases, and it always depended on the luck of the 
draw what judge you got. Ninety-nine times out of a hundred, it 
didn’t matter. So what? We got Judge Jones. Fine. We got Judge 
Smith. Fine. It didn’t matter because you knew they would all 
apply the law. 

In the Federal district court in Arizona, there was one judge you 
didn’t want to get. All of the lawyers knew that, because they knew 
he had predilections that were really difficult for him to set aside. 
It is a reality. And I suspect you have seen that on some courts, 
too. 

So it is a good thing to examine whether or not those biases and 
prejudices exist in order to be on guard and to set them aside. The 
fault I have with your speech is that you not only do not let these 
students know that you need to set it aside. You don’t say that that 
is what you need this information for. But you almost celebrate it. 
You say if there are enough of us, we will make a difference — infer- 
ring that it is a good thing if we begin deciding cases differently. 

Let me just ask you one last question here. Have you ever seen 
a case where, to use your example, the wise Latina made a better 
decision than non-Latina judges? 

Judge SOTOMAYOR. No. What I’ve seen 

Senator Kyl. I mean, I know you like all of your decisions, 
but 

[Laughter.] 

Chairman Leahy. Let her answer the 

Senator Kyl. I was just saying that I know that she appreciates 
her own decisions, and I don’t mean to denigrate her decisions, Mr. 
Chairman. 

Judge SoTOMAYOR. I was using a rhetorical riff that harkened 
back to Justice O’Connor, because her literal words and mine have 
a meaning that neither of us, if you were looking at it, in their 
exact words make any sense. Justice O’Connor was a part of a 
Court in which she greatly respected her colleagues, and yet those 
wise men — I am not going to use the other word — and wise women 
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did reach different conclusions in deciding cases. I never under- 
stood her to he attempting to say that that meant those people who 
disagreed with her were unwise or unfair judges. 

As you noted, my speech was intending to inspire the students 
to understand the richness that their backgrounds could bring to 
the judicial process in the same way that everybody else’s back- 
ground does the same. I think that’s what Justice Alito was refer- 
ring to when he was asked questions by this Committee, and he 
said, “You know, when I decide a case, I think about my Italian 
ancestors and their experiences coming to this country.” I don’t 
think anybody thought that he was saying that that commanded 
the result in the case. These were students and lawyers who I don’t 
think would have been misled either by Justice O’Connor’s state- 
ment or mine in thinking that we actually intended to say that we 
could really make wiser and fairer decisions. I think what they 
could think and would think is that I was talking about the value 
that life experiences have, in the words I used, in the process of 
judging. And that is the context in which I understood the speech 
to be doing. 

The words I chose, taking the rhetorical flourish, it was a bad 
idea. I do understand that there are some who have read this dif- 
ferently, and I understand why they might have concern. But I 
have repeated more than once, and I will repeat throughout, if you 
look at my history on the bench, you will know that I do not believe 
that any ethnic, gender, or race group has an advantage in sound 
judging. You noted that my speech actually said that. And I also 
believe that every person, regardless of their background and life 
experiences, can be good and wise judges. 

Chairman Leahy. In fact 

Senator Kyl. Excuse me, if I may, just for the record. I don’t 
think it was your speech that said that, but that is what you said 
in response to Senator Sessions’ question this morning. 

Chairman Leahy. When we get references made to Justice Alito, 
that was on January 11, 2006. When he said, “When I get a” — this 
is Justice Alito speaking. “When I get a case about discrimination, 
I have to think about people in my own family who suffered dis- 
crimination because of their ethnic background or because of reli- 
gion or because of gender, and I do take that into account.” 

We will take a 10-minute break. 

[Whereupon, at 3:37 p.m., the committee was recessed.] 

After Recess [3:52 p.m.] 

The Chairman. First off. Judge, I compliment your family. You 
cannot see them sitting behind you, because they have all been sit- 
ting there very attentively, and I have to think that after a while, 
they would probably rather just be home with you. But I do appre- 
ciate it. 

So we are going to go to Senator Schumer, who did such a good 
job introducing you yesterday. Senator Schumer? 

Senator Schumer. Thank you, Mr. Chairman. And thank all of 
my colleagues. First, I am going to follow-up on some of the line 
of questioning of Senators Sessions and Kyl, but I would like to, 
first, thank my Republican colleagues. I think the questioning has 
been strong, but respectful. 
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I would also like to compliment you, Judge. I think you have 
made a great impression on America today. The American people 
have seen today what we have seen when you have met with us 
one-on-one. You are very smart and knowledgeable, but down to 
earth. You are a strong person, but also a very nice person. And 
you have covered the questions thoughtfully and modestly. 

So now I am going to go on to that line of questions. We have 
heard you asked about snippets of statements that have been used 
to criticize you and challenge your impartiality, but we have heard 
precious little about the body and totality of your 17-year record on 
the bench, which everybody knows is the best way to evaluate a 
nominee. 

In fact, no colleague has pointed to a single case in which you 
said the court should change existing law, in which you have at- 
tempted to change existing law, explicitly or otherwise, and I had 
never seen such a case anywhere in your long and extensive record. 

So if a questioner is focusing on a few statements or “those few 
words” and does not refer at all to the large body of cases where 
you have carefully applied the law, regardless of sympathies, I do 
not think that is balanced or down the middle. 

By focusing on these few statements rather than your extensive 
record, I think some of my colleagues are attempting to try and 
suggest that you might put your experiences and empathies ahead 
of the rule of law. But the record shows otherwise and that is what 
I now want to explore. 

Now, from everything I have read in your judicial record and ev- 
erything I have heard you say, you put rule of law first. But I want 
to clear it up for the record, so I want to talk to you a little bit 
about what having empathy means and then I want to turn to your 
record on the bench, which I believe is the best way to get a sense 
of what your record will be on the bench in the future. 

Now, I believe that empathy is the opposite of indifference, the 
opposite of, say, having ice water in your veins rather than the op- 
posite of neutrality, and I think that is the mistake, in concept, 
that some have used. 

But let us start with the basics. Will you commit to us today that 
you will give every litigant before the court a fair shake and that 
you will not let your personal sympathies toward any litigant over- 
rule what the law requires? 

Judge SOTOMAYOR. That commitment I can make and have made 
for 17 years. 

Senator Schumer. Okay. Well, good. Let us turn to that record. 
I think your record shows extremely clearly that even when you 
might have sympathy for the litigants in front of you, as a judge, 
your fidelity is first and foremost to the rule of law, because as you 
know, in the courtroom of a judge who ruled based on empathy, not 
law, one would expect that the most sympathetic plaintiffs would 
always win. 

But that is clearly not the case in your courtroom. I am going 
to take a few cases here and go over them with you. For example, 
in In re: Air Crash Off Long Island, which is sort of a tragic, but 
interesting name for a case, you heard the case of families of the 
213 victims of a tragic TWA crash, which we all know about in 
New York. 
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The relatives of the victims sued manufacturers of the airplane, 
which spontaneously combusted in midair, in order to get some 
modicum of relief, though, of course, nothing a court could do would 
make up for the loss of the loved ones. 

Did you have sympathy for those families? 

Judge SOTOMAYOR. All of America did. That was a loss of life 
that was traumatizing for New York State, because it happened off 
the shores of Long Island. And I know. Senator, that you were 
heavily involved in ministering to the families during that case. 

Senator Schumer. I was, right. 

Judge SOTOMAYOR. Everyone had sympathy for their loss. It was 
absolutely tragic. 

Senator Schumer. Many of them were poor families, many of 
them from your borough in the Bronx. I met with them. But, ulti- 
mately, you ruled against them, did you not? 

Judge SOTOMAYOR. I didn’t author the majority opinion in that 
case. I dissented from the majority’s conclusion, but my dissent 
suggested that the court should have followed what I viewed as ex- 
isting law and reject their claims or at least a portion of their 
claim. 

Senator Schumer. Right. Your dissent said that, “The appro- 
priate remedial scheme for deaths occurring off the United States 
coast is clearly a legislative policy choice which should not be made 
by the courts.” Is that correct? 

Judge SOTOMAYOR. Yes, sir. 

Senator Schumer. That is exactly, I think, the point that my col- 
league from Arizona and others were making about how a judge 
should rule. How did you feel ruling against individuals who had 
clearly suffered a profound personal loss and tragedy and were 
looking to the courts and to you for a sense of justice? 

Judge SOTOMAYOR. One, in a tragic, tragic, horrible situation like 
that, can’t feel anything but personal sense of regret, but those per- 
sonal senses can’t command a result in a case. As a judge, I serve 
the greater interest and that greater interest is what the rule of 
law supplies. 

As I mentioned in that case, it was fortuitous that there was a 
remedy and that remedy, as I noted in my case, was Congress and, 
in fact, very shortly after the second circuit’s opinion. Congress 
amended the law, giving the victims the remedies that they had 
sought before the court. And my dissent was just pointing out that 
despite the great tragedy, that the rule of law commanded a dif- 
ferent result. 

Senator Schumer. And it was probably very hard, but you had 
to do it. Here is another case, Washington v. County of Rockland, 
Rockland is a county, a suburb of New York, which was a case in- 
volving black corrections officers who claimed that they were retali- 
ated against after filing discrimination claims. Remember that 
case? 

Judge SOTOMAYOR. I do. 

Senator Schumer. Did you have sympathy for the officers filing 
that case? 

Judge SOTOMAYOR. Well, to the extent that anyone believes that 
they had been discriminated on the basis of race, that not only vio- 
lates the law, but one would have — I wouldn’t use the word “sym- 
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pathy,” but one would have a sense that this claim is of some im- 
portance and one that the court should very seriously consider. 

Senator Schumer. Right, because I am sure, like Judge Alito 
said and others, you had suffered discrimination in your life, as 
well. So you could understand how they might feel, whether they 
were right or wrong in the outcome, in filing. 

Judge SOTOMAYOR. I’ve been more fortunate than most. The dis- 
crimination that I have felt has not been as life-altering as it has 
for others. But I certainly do understand it, because it is a part of 
life that I’m familiar with and have seen others suffer so much 
with, as I have in my situation. 

Senator Schumer. Now, let me ask you, again, how did you feel 
ruling against law enforcement officers, the kind of people you have 
told us repeatedly you have spent your career working with, DA’s 
office and elsewhere, and for whom you have tremendous respect? 

Judge SoTOMAYOR. As with all cases where I might have a feel- 
ing of some identification with because of background of because of 
experiences, one feels a sense of understanding what they have ex- 
perienced. But in that case, as in the TWA case, the ruling that 
I endorsed against them was required by law. 

Senator Schumer. Here is another one. It was called Boykin v. 
Keycorp. It was a case in which an African-American woman filed 
suit after being denied a home equity loan, even after her loan ap- 
plication was conditionally approved based on her credit report. 

She claimed that she was denied the opportunity to own a home 
because of her race, her sex, and the fact that her prospective home 
was in a minority-concentrated neighborhood. She did not even 
have a lawyer or anyone else to interpret the procedural rules for 
her. She filed the suit on her own. 

Did you have sympathy for the woman seeking a home loan from 
the bank? 

Judge SOTOMAYOR. Clearly, everyone has sympathy for an indi- 
vidual who wants to own their own home. That’s the typical dream 
and aspiration, I think, of most Americans. And if someone is de- 
nied that chance for a reason that they believe is improper, one 
would recognize and understand their feeling. 

Senator Schumer. Right. In fact, you ruled that her claim was 
not timely. Rather than overlooking the procedural problems with 
the case, you held fast to the complicated rules that keep our sys- 
tem working efficiently, even if it meant that claims of discrimina- 
tion could not be heard. We never got to whether she was actually 
discriminated against, because she did not file in a timely manner. 

Is my summation there accurate? Do you want to elaborate? 

Judge SOTOMAYOR. Yes, in terms of the part of the claim that we 
held was barred by the statute of limitation. In a response to the 
earlier question — to an earlier question, I indicated that the law re- 
quires some finality and that’s why Congress passes or a state leg- 
islature passes statutes of limitations that require people to bring 
their claims within certain timeframes. Those are statutes and 
they must be followed if a situation — if they apply to a particular 
situation. 

Senator Schumer. Finally, let us look at a case that cuts the 
other way, with a pretty repugnant litigant. This is the case called 
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Pappas V. Giuliani, and you considered claims of a police employee 
who was fired for distributing terribly bigoted and racist materials. 

First, what did you think of the speech in question that this offi- 
cer was distributing? 

Judge SOTOMAYOR. Nobody, including the police officer, was 
claiming that the speech wasn’t offensive, racist and insulting. 
There was a question about what his purpose was in sending the 
letter. But my opinion dissent in that case pointed out that offen- 
siveness and racism of the letter, but I issued a dissent from the 
majority’s affirmance of his dismissal from the police department 
because of those letters. 

Senator Schumer. Right. As I understand it, you wrote that the 
actual literature that the police officer was distributing was “pat- 
ently offensive, hateful and insulting.” But you also noted that, and 
this is your words in a dissent, where the majority was on the 
other side, “Three decades of jurisprudence and the centrality of 
First Amendment freedom in our lives,” that is your quote, the em- 
ployee’s right to speech had to be respected. 

Judge SoTOMAYOR. In the situation of that case, that was the de- 
cision that I took, because that’s what I believe the law com- 
manded. 

Senator Schumer. Even though, obviously, you would not have 
much sympathy or empathy for this officer or his actions. Is that 
correct? 

Judge SOTOMAYOR. I don’t think anyone has sympathy for what 
was undisputedly a racist statement, but the First Amendment 
commands that we respect people’s rights to engage in hateful 
speech. 

Senator Schumer. Right. Now, I am just going to go to a group 
of cases here rather than one individual case. We could do this all 
day long, where sympathy, empathy would be on one side, but you 
found rule of law on the other side and you sided with rule of law. 

So, again, to me, analyzing a speech and taking words maybe out 
of context does not come close to analyzing the cases as to what 
kind of judge you will be, and that is what I am trying to do here. 

Now, this one, my office conducted an analysis of your record in 
immigration cases, as well as the record of your colleagues. In con- 
ducting this analysis, I came across a case entitled Chen v. Board 
of Immigration Appeals, where your colleague said something very 
interesting. This was Judge Jon Newman. He is a very respected 
judge on your circuit. 

He said something very interesting when discussing asylum 
cases. Specifically, he said the following, this is Judge Newman, 
“We know of no way to apply precise calipers to all asylum cases 
so that any particular finding would be viewed by any three of the 
23 judges of this court as either sustainable or not sustainable. 
Panels will have to do what judges always do in similar cir- 
cumstances — apply their best judgment, guided by the statutory 
standard governing review in the holdings of our precedents to the 
administrative decision and the record assembled to support it.” 

In effect, what Judge Newman is saying is these cases would en- 
tertain more subjectivity, let us say, because as he said, you could 
decide many of them as sustainable or not sustainable. 
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So given the subjectivity that exists in the asylum cases, it is 
clear that if you had wanted to be “an activist judge,” you could 
certainly have found ways to rule in favor of sympathetic asylum- 
seekers, even when the rule of law might have been more murky 
and not have dictated an exact result. 

Yet, in the nearly 850 cases you have decided in the second cir- 
cuit, you ruled in favor of the government, that is, against the peti- 
tioner seeking asylum, immigrant seeking asylum, 83 percent of 
the time. That happens to be the exact statistical median rate for 
your court. It is not one way or the other. 

This means that with regard to immigration, you were neither 
more liberal nor more conservative than your colleagues. You sim- 
ply did what Judge Newman said. You applied your best judgment 
to the record at hand. 

Now, can you discuss your approach to immigration cases, ex- 
plain to this panel and the American people the flexibility that 
judges have in this context, and your use of this flexibility in a very 
moderate manner? 

Judge SOTOMAYOR. Reasonable judges look at the same set of 
facts and may disagree on what those facts should result in. It 
harkens back to the question of wise men and wise women being 
judges. Reasonable people disagree. That was my understanding of 
Judge Newman’s comment in the quotation you made. 

In immigration cases, we have a different level of review, because 
it’s not the judge making the decision whether to grant or not 
grant asylum. It’s an administrative body. 

And I know that I will — I’m being a little inexact, but I think 
using old terminology is better than using new terminology. And by 
that, I mean the agency that most people know as the Bureau of 
Immigration has a new name now, but that is more descriptive 
than its new name. 

Senator Schumer. Some people think the new name is descrip- 
tive, but that is okay. 

Judge SoTOMAYOR. In immigration cases, an asylum-seeker has 
an opportunity to present his or her case before an immigration 
judge. They then can appeal to the Bureau of Immigration and 
argue that there was some procedural default below or that the im- 
migration judge or the bureau itself has committed some error or 
law. 

They then are entitled by law to appeal directly to the second cir- 
cuit. In those cases, because they are administrative decisions, we 
are required, under the Chevron Doctrine and other tests in admin- 
istrative law, to give deference to those decisions. 

But like with all processes, there are occasions when processes 
are not followed and an appellate court has to ensure that the 
rights of the asylum-seeker have been — whatever those rights may 
be — have been given. There are other situations in which an ad- 
ministrative body hasn’t adequately explained its reasoning. There 
are other situations where administrative bodies have actually ap- 
plied erroneous law. 

No institution is perfect. And so that accounts for why, given the 
deference — and I’m assuming you’re statistic is right. Senator, be- 
cause I don’t add up the numbers. Okay? But I do know that in 
immigration cases, the vast majority of the Bureau of Investigation 
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cases are — the petitions for review are denied. So that means 
that 

Senator Schumer. Right. The only point I am making here, if 
some are seeking to suggest that your empathy or sympathy over- 
rules rule of law, this is a pretty good body of law to look at. A, 
it is a lot of cases, 850; B, one would think — I am not going to ask 
you to state it, but you will have sympathy for immigrants and im- 
migration; and, third, there is some degree of flexibility here, as 
Judge Newman said, just because of the way the law is. 

Yet, you were exactly in the middle of the second circuit. If em- 
pathy were governing you, I do not think you would have ended up 
in that position, but I will let everybody judge whether that is true. 
But the bottom line here, in the Air Crash case, in Washington, in 
Boykin, in this whole mass of asylum cases, you probably had sym- 
pathy for many of the litigants, if not all of them, ruled against 
them. 

The cases we just discussed are just a sampling of your lengthy 
record, but they do an effective job of illustrating the fact that in 
your courtroom, rule of law always triumphs. 

Would you agree? That seems to me, looking at your record, you 
know it much better than I do, that rule of law triumphing prob- 
ably best characterizes your record in your 17 years as a judge. 

Judge SOTOMAYOR. I firmly believe in the fidelity to the law. In 
every case I approach, I start from that working proposition and 
apply the law to the facts before it. 

Senator Schumer. Has there ever been a case in which you ruled 
in favor of a litigant simply because you were sympathetic to their 
plight, even if rule of law might not have led you in that direction? 

Judge SoTOMAYOR. Never. 

Senator Schumer. Thank you. Let us go on here a little bit to 
foreign law, which is an issue that has also been discussed. Your 
critics have tried to imply that you will improperly consider foreign 
law and sources in cases before you. 

You gave a speech in April that has been selectively quoted, dis- 
cussing whether it is permissible to use foreign law or international 
law to decide cases. You stated clearly that, “American analytic 
principles do not permit us,” that is your quote, to do so. 

Just so the record is 100 percent clear, what do you believe is 
the appropriate role of any foreign law in the U.S. courts? 

Judge SOTOMAYOR. American law does not permit the use of for- 
eign law or international law to interpret the Constitution. That’s 
a given, and my speech explained that, as you noted, explicitly. 

There is no debate on that question. There is no issue about that 
question. The question is a different one, because there are situa- 
tions in which American law tells you to look at international or 
foreign law, and my speech was talking to the audience about that. 

In fact, I pointed out that there are some situations in which 
courts are commanded by American law to look at what others are 
doing. So, for example, if the U.S. is a party to a treaty and there’s 
a question of what the treaty means, then courts routinely look at 
how other courts of parties who are signatories are interpreting 
that. 

There are some U.S. laws that say you have to look at foreign 
law to determine the issue. So, for example, if two parties have 
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signed a contract in another country that’s going to be done in that 
other country, then American law would say you may have to look 
at that foreign law to determine the contract issue. 

The question of use of foreign law then is different than consid- 
ering the idea that it may, on an academic level, provide. Judges — 
and I’m not using my words. I’m using Justice Ginsberg’s words. 
You build up your story of knowledge as a person, as a judge, as 
a human being with everything you read. For judges, that includes 
law review articles and there are some judges who have opined 
negatively about that. You use decisions from other courts. You 
build up your story of knowledge. 

It is important, in the speech I gave, I noted and agreed with 
Justices Scalia and Thomas that one has to think about this issue 
very carefully, because there are so many differences in foreign law 
from American law. But that was the setting of my speech and the 
discussion that my speech was addressing. 

Senator Schumer. And you have never relied on a foreign court 
to interpret U.S. law nor would you. 

Judge SOTOMAYOR. In fact, I know that in my 17 years on the 
bench, other than applying it in treaty interpretation or conflicts 
of law situations, that I have not cited to foreign law. 

Senator Schumer. Right, and it is important. American judges 
consider many non-binding sources when reaching a determination. 
For instance, consider Justice Scalia’s well known regard for dic- 
tionary definitions in determining the meaning of words or phrases 
or statutes being interpreted by a court. 

In one case, MCI v. AT&T, that is a pretty famous case. Justice 
Scalia cited not one, but five different dictionaries to establish the 
meaning of the word “modify” in a statute. 

Would you agree that dictionaries are not binding on American 
judges? 

Judge SoTOMAYOR. They are a tool to help you in some situations 
to interpret what is meant by the words that Congress or a legisla- 
ture uses. 

Senator Schumer. Right. So it was not improper for Justice 
Scalia to consider dictionary definitions, but they are not binding, 
same as citing of foreign law, as long as you do not make it binding 
on the case. 

Judge SOTOMAYOR. Yes. Well, foreign law, except in the situa- 
tion — 

Senator Schumer. Of treaties. 

Judge SOTOMAYOR. — which we spoke about and even then is not 
binding. It’s American principles of construction that are binding. 

Senator Schumer. Right. Okay. Good. Now, we will go to a little 
easier topic, since we are close to the end here. That is a topic that 
you like and I like and, that is, we have heard a lot of discussions 
about baseball in metaphorical terms, judges as umpires. We had 
a lot of that yesterday, a little of that today. 

But I want to talk about baseball a little more concretely. First, 
am I correct you share my love for America’s past-time? 

Judge SOTOMAYOR. It’s often said that I grew up in the shadow 
of Yankee Stadium. To be more accurate, I grew up sitting next to 
my dad, while he was alive, watching baseball and it’s one of my 
fondest memories of him. 
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Senator Schumer. So given that you lived near Yankee Stadium 
and you are from the Bronx, I was going to ask you, are you a Mets 
or a Yankee fan, but I guess you have answered that. Right? 

Chairman Leahy. Be careful. You want to keep the Chairman on 
your side. 

[Laughter.] 

Senator Schumer. No, no. As much as Judge Scalia might want 
to be nominated, I do not think she would adopt the Red Sox as 
her team as you have, Mr. Chairman. Judge Sotomayor, I am 
sorry. What did I say? I do not know who Judge Scalia roots for, 
but I know who Judge Sotomayor roots for. 

Judge Sotomayor. I know many residents of Washington, D.C. 
have asked me to look at the Senators for 

Senator Schumer. Anyway, I do want to ask you just about the 
1995 players strike case, which comes up, but it is an interesting 
case for everybody. You will not have to worry about talking about 
it, because I do not think the Mets v. Yankees will come up or the 
Red Sox V. the Yankees will come up before the court, although the 
Yankees could use all the help they can get right now. 

But could you tell us a little bit about the case and why you list- 
ed it in your questionnaire that you filled out as one of your 10 
most important cases? 

And that will be my last question, Mr. Chairman. 

Judge Sotomayor. That was and people often forget how impor- 
tant some legal challenges seem before judges decide the case. Be- 
fore the case was decided, all of the academics and all of news- 
papers and others talking about the case were talking about the 
novel theory that the baseball owners had developed in challenging 
the collective bargaining rights of players and owner. 

In that case, as with all the cases that I approach, I look at what 
the law is, what precedent says about it, and I try to discern it a 
new factual challenge how the principles apply, and that’s the proc- 
ess I used in that case. 

And it became too clear to me, after looking at that case, that 
that process led to affirming the decision of the National Labor Re- 
lationships Board, that it could and should issue an injunction on 
the grounds that it claimed. 

So that, too, was a case where there’s a new argument, a new 
claim, but where the application of the law came from taking the 
principles of the law and applying it to that new claim. 

Chairman Leahy. Thank you very much. Senator Schumer. 

Senator Graham. 

Senator Graham. Thank you, Mr. Chairman. 

Chairman Leahy. And then we will go to Senator Durbin. 

Senator Graham. Okay. Thank you. Judge. I know it’s been a 
long day, and we’ll try to keep it moving here. I think you’re one 
Senator after me away from taking a break. 

My problem, quite frankly, is that, as Senator Schumer indi- 
cated, the cases that you’ve been involved in, to me, are left of cen- 
ter, but not anything that jumps out at — at me, but the speeches 
really do. I mean, the speech you gave to the ACLU about foreign 
law — we’ll talk about that probably in the next round — was pretty 
disturbing. And I keep talking about these speeches because what 
I’m trying — and I listen to you today, and I think I’m listening to 
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Judge Roberts. I mean, I’m, you know, listening to a strict con- 
structionist here. 

So we’ve got to reconcile in our minds here to put the puzzle to- 
gether to go that last line, is that you’ve got Judge Sotomayor, who 
has come a long way and done a lot of things that every American 
should be proud of. You’ve got a judge who has been on a Circuit 
Court for a dozen years. Some of the things trouble me, generally 
speaking, left of center, but within the mainstream, and you have 
these speeches that just blow me away. Don’t become a speech 
writer if this law thing doesn’t work out, because these speeches 
really throw a wrinkle into everything. And that’s what we’re try- 
ing to figure out: who are we getting here? You know, who are we 
getting, as a Nation? 

Now, legal realism. Are you familiar with that term? 

Judge Sotomayor. I am. 

Senator Graham. What does it mean, for someone who may be 
watching the hearing? 

Judge Sotomayor. To me it means that you are guided in reach- 
ing decisions in law by the realism of the situation, of the — the — 
it’s less — it looks at the law through the 

Senator Graham. It’s kind of touchy-feely stuff. 

[Laughter.] 

Judge Sotomayor. It’s not quite words that I would use, because 
there are many academics and judges who have talked about being 
legal realists. I don’t apply that label to myself at all. I — as I said, 
I look at law and — and precedent and discern its principles and 
apply it to the situation before me. 

Senator Graham. So you would not be a disciple of the legal real- 
ism school? 

Judge Sotomayor. No. 

Senator Graham. Okay. All right. 

Would you be considered a strict constructionist, in your own 
mind? 

Judge Sotomayor. I don’t use labels to describe what I do. 
There’s been much discussion today about what various labels 
mean and don’t mean. 

Senator Graham. Uh-huh. 

Judge Sotomayor. Each person uses those labels and gives it 
their own sense of what 

Senator Graham. When Judge Rehnquist says he was a strict 
constructionist, did you know what he was talking about? 

Judge Sotomayor. I think I understood what he was referencing. 

Senator Graham. Uh-huh. 

Judge Sotomayor. But his use 

Senator Graham. Uh-huh. 

Judge Sotomayor. — is not how I go about looking at 

Senator Graham. What does “strict constructionism” mean to 
you? 

Judge Sotomayor. Well, it means that you look at the Constitu- 
tion as it’s written, or statutes as is — as they are written and you 
apply them exactly by the words. 

Senator Graham. Right. Would you be an originalist? 

Judge Sotomayor. Again, I don’t use labels. 

Senator Graham. Okay. 
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Judge SOTOMAYOR. And — because 

Senator Graham. What is an originalist? 

Judge SOTOMAYOR. In my understanding, an originalist is some- 
one who looks at what the founding fathers intended and what the 
situation confronting them was, and you use that to determine 
every situation presented — not every, but most situations presented 
by the Constitution. 

Senator Graham. Do you believe the Constitution is a living, 
breathing, evolving document? 

Judge SOTOMAYOR. The Constitution is a document that is immu- 
table to the sense that it’s lasted 200 years. The Constitution has 
not changed, except by amendment. It is a process — an amendment 
process that is set forth in the document. It doesn’t live, other than 
to be timeless by the expression of what it says. What changes, is 
society. What changes, is what facts a judge may get presented. 

Senator Graham. What’s the — what’s the best way for society to 
change, generally speaking? 

Judge SOTOMAYOR. Well 

Senator Graham. What’s the — what’s the most legitimate way for 
society to change? 

Judge SOTOMAYOR. I don’t know if I can use the word “change”. 
Society changes because there’s been new developments in tech- 
nology, medicine, in — in society growing. 

Senator Graham. Do you think judges 

Judge SOTOMAYOR. There’s 

Senator Graham. Do you think judges have changed society by 
some of the landmark decisions in the last 40 years? 

Judge SOTOMAYOR. Well, in the last few years? 

Senator Graham. Forty years. 

Judge SOTOMAYOR. I’m sorry. You said the 

Senator Graham. Forty. I’m sorry. Forty, 4-0. Do you think Roe 
V. Wade changed American society? 

Judge SOTOMAYOR. Roe v. Wade looked at the Constitution and 
decided that the Constitution, as applied to a claimed right, ap- 
plied. 

Senator Graham. Is there anything in the Constitution that says 
a State legislator or the Confess cannot regulate abortion or the 
definition of life in the first trimester? 

Judge SOTOMAYOR. The holding of the court as 

Senator Graham. I’m asking, the Constitution. Does the Con- 
stitution, as written, prohibit a legislative body at the State or Fed- 
eral level from defining life or regulating the rights of the unborn, 
or protecting the rights of the unborn in the first trimester? 

Judge SOTOMAYOR. The Constitution, in the Fourteenth Amend- 
ment, has a 

Senator Graham. I’m talking about, is there anything in the doc- 
ument written about abortion? 

Judge SOTOMAYOR. There — the word “abortion” is not used in the 
Constitution, but the Constitution does have a broad provision con- 
cerning a liberty provision under the due process 

Senator Graham. And that gets us to the speeches. That broad 
provision of the Constitution that has taken us from no written 
prohibition protecting the unborn, no written statement that you 
can’t voluntarily pray in school, and on, and on, and on, and on. 
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And that’s what drives us here, quite frankly. That’s my concern. 
And when we talk about balls and strikes, maybe that’s not the 
right way to talk about it. 

But a lot of us feel that the best way to change society is to go 
to the ballot box, elect someone, and if they’re not doing it right, 
get rid of them through the electoral process. And a lot of us are 
concerned, from the left and the right, that unelected judges are 
very quick to change society in a way that’s disturbing. Can you 
understand how people may feel that way? 

Judge SOTOMAYOR. Certainly, sir. 

Senator Graham. Okay. 

Now, let’s talk about you. I like you, by the way, for whatever 
that matters. Since I may vote for you, that ought to matter to you. 
One thing that stood out about your record is that when you look 
at the almanac of the Federal judiciary, lawyers anonymously rate 
judges in terms of temperament. 

And here’s what they said about you: “she’s a terror on the 
bench”; “she’s temperamental, excitable”; “she seems angry”; “she’s 
overly aggressive, not very judicial”; “she does not have a very good 
temperament”; “she abuses lawyers”; “she really lacks judicial tem- 
perament”; “she believes in an out-of-control — she behaves in an 
out-of-control manner”; “she makes inappropriate outbursts”; “she 
is nasty to lawyers”; “she will attack lawyers for making an argu- 
ment she does not like”; “she can be a bit of a bully”. 

When you look at the evaluation of the judges on the Second Cir- 
cuit, you stand out like a sore thumb in terms of your tempera- 
ment. What is your answer to these criticisms? 

Judge SoTOMAYOR. I do ask tough questions at oral argument. 

Senator Graham. Are you the only one that asks tough questions 
in oral argument? 

Judge SOTOMAYOR. No. No, not at all. I can only explain what 
I’m doing, which is, when I ask lawyers tough questions, it’s to give 
them an opportunity to explain their positions on both sides and 
to persuade me that they’re right. I do know that in the Second 
Circuit, because we only give litigants 10 minutes of oral argument 
each, that the processes in the Second Circuit are different than in 
most other circuits across the country, and that some lawyers do 
find that our court — which is not just me, but our court generally — 
is described as a “hot bench”. It’s a term of art lawyers use. It 
means that they’re peppered with questions. Lots of lawyers who 
are unfamiliar with the process in the Second Circuit find that 
tough bench difficult and challenging. 

Senator Graham. If I may interject. Judge, they find you difficult 
and challenging more than your colleagues. And the only reason I 
mention this is that it stands out when you — you know, there are 
many positive things about you, and these hearings are — are — are 
designed to talk — talk about the good and the bad. And I — I never 
liked appearing before a judge that I thought was a bully. It’s hard 
enough being a lawyer, having your client there to begin with, 
without the judge just beating you up for no good reason. 

Do you think you have a temperament problem? 

Judge SOTOMAYOR. No, sir. I can only talk about what I know of 
my relationship with the judges of my court and with the lawyers 
who appear regularly from our Circuit. And I believe that my rep- 
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utation is — is such that I ask the hard questions, but I do it evenly 
for both sides. 

Senator Graham. In fairness to you, there are plenty of state- 
ments in the record in support of you as a person that — that do not 
go down this line. But I would just suggest to you, for what it’s 
worth. Judge, as you go forward here, that these statements about 
you are striking. They’re not about your colleagues; you know, the 
10-minute rule applies to everybody. Obviously you’ve accomplished 
a lot in your life, but maybe these hearings are a time for self-re- 
flection. This is pretty tough stuff that you don’t see from — about 
other judges on the Second Circuit. 

Let’s talk about the “wise Latino” comment yet again. And the 
only reason I want to talk about it yet again is that I think what 
you said — let me just put my biases on the table here. One of the 
things that I constantly say when I talk about the war on terror 
is that one of the missing ingredients in the Mideast is the rule of 
law that Senator Schumer talked about, that the hope for the Mid- 
east, Iraq and Afghanistan, is that there will be a courtroom one 
day that, if you find yourself in that court, it would be about what 
you allegedly did, not who you are. It won’t be about whether 
you’re a Sunni, Shia, a Khurd or a Pastune, it will be about what 
you did. 

And that’s the hope of the world, really, that our legal system, 
even though we fail at times, will spread. And I hope one day that 
there will be more women serving in elected official and judicial of- 
fices in the Mideast, because I can tell you this from my point of 
view: one of the biggest problems in Iraq and Afghanistan is a 
mother’s voice is seldom heard about the fate of her children. And 
if you wanted to change Iraq, apply the rule of law and have more 
women involved in having a say about Iraq. And I believe that 
about Afghanistan, and I think that’s true here. I think for a long 
time a lot of talented women were asked, “Can you type,” and we’re 
trying to get beyond that and improve as a Nation. 

So when it comes to the idea that we should consciously try to 
include more people in the legal process and the judicial process 
from different backgrounds, count me in. But your speeches don’t 
really say that to me. They — along the lines of what Senator Kyi 
was saying, they kind of represent the idea, there’s a day coming 
when there will be more of us, women and minorities, and we’re 
going to change the law. And what I hope we’ll take away from this 
hearing, is there needs to be more women and minorities in the law 
to make a better America, and the law needs to be there for all of 
us if, and when, we need it. 

And the one thing that I’ve tried to impress upon you, through 
jokes and being serious, is the consequences of these words in the 
world in which we live in. You know, we’re talking about putting 
you on the Supreme Court and judging your fellow citizens, and 
one of the things that I need to be assured of is that you under- 
stand the world as it pretty much really is, and we’ve got a long 
way to go in this country. And I can’t find the quote, but I’ll find 
it here in a moment, the “wise Latino” quote. Do you remember it? 

[Laughter.] 

Judge SOTOMAYOR. Yes. 
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Senator Graham. Okay. Say it to me. Can you recite it from 
memory? I’ve got it. All right. “I would hope that a wise Latina 
woman, with the richness of her experience, would, more often 
than not, reach a better conclusion than a white male.” And the 
only reason I keep talking about this is that I’m in politics, and 
you’ve got to watch what you say because, 1) you don’t want to of- 
fend people you’re trying to represent. But do you understand, 
ma’am, that if I had said anything like that, and my reasoning was 
that I’m trying to inspire somebody, they would have had my head? 
Do you understand that? 

Judge SoTOMAYOR. I do understand how those words could be 
taken that way, particularly if read in isolation. 

Senator Graham. Well, I don’t know how else you could take 
that. If Lindsey Graham said that I will make a better Senator 
than X because of my experience as a Caucasian male, makes me 
better able to represent the people of South Carolina, and my oppo- 
nent was a minority, it would make national news, and it should. 

Having said that, I am not going to judge you by that one state- 
ment. I just hope you’ll appreciate the world in which we live in, 
that you can say those things meaning to inspire somebody and 
still have a chance to get on the Supreme Court; others could not 
remotely come close to that statement and survive. Whether that’s 
right or wrong, I think that’s a fact. Does that make sense to you? 

Judge SoTOMAYOR. It does. And I would hope that we’ve come, 
in America, to the place where we can look at a statement that 
could be misunderstood and consider it in the context of the per- 
son’s life and the work we have done. 

Senator Graham. You know what? If that comes of this hearing, 
the hearing has been worth it all, that some people deserve a sec- 
ond chance when they misspeak, and you would look at the entire 
life story to determine whether this is an aberration or just a re- 
flection of your real soul. If that comes from this hearing, then 
we’ve probably done the country some good. 

Now, let’s talk about the times in which we live in. You’re from 
New York. Have you grown up in New York all your life? 

Judge SOTOMAYOR. My entire life. 

Senator Graham. What did September 11, 2001 mean to you? 

Judge SOTOMAYOR. It was the most horrific experience of my per- 
sonal life, and the most horrific experience in imagining the pain 
of the families of victims of that tragedy. 

Senator Graham. Do you know anything about the group that 
planned this attack, who they are and what they believe? Have you 
read anything about them? 

Judge SOTOMAYOR. I’ve followed the newspaper accounts. I’ve 
read some books in the area. So, I believe I have an understanding 
of that 

Senator Graham. What would a woman’s life be in their world 
if they can control a government or a part of the world? What do 
they have in store for women? 

Judge SOTOMAYOR. I understand that some of them have indi- 
cated that women are not equal to men. 

Senator Graham. I think that’s a very charitable statement. 

Do you believe that we’re at war? 
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Judge SOTOMAYOR. We are, sir. We have — we have tens and 
thousands of soldiers in the battlefields of Afghanistan and Iraq. 
We are at war. 

Senator Graham. Are you familiar with military law much at 
all? And if you’re not, that’s Okay. 

Judge SoTOMAYOR. No, no, no, no. I — I’m thinking, because I’ve 
never practiced in the area. I’ve only read the Supreme Court deci- 
sions in this area. 

Senator Graham. Right. 

Judge SOTOMAYOR. I’ve obviously examined, by referencing cases, 
some of the procedures involved in military law. But I — ^I’m not 
personally familiar with military law. 

Senator Graham. From which 

Judge SOTOMAYOR. I haven’t participated. 

Senator Graham. I understand. 

From what you’ve read and what you understand about the 
enemy that this country faces, do you believe there are people out 
there right now plotting our destruction? 

Judge SOTOMAYOR. Given the announcements of certain groups 
and the messages that have been sent with videotapes, et cetera, 
announcing that intent, then the answer would be on — ^based on 
that, yes. 

Senator Graham. Under the Law of Armed Conflict — and this is 
where I may differ a bit with my colleagues — it is an international 
concept, the Law if Armed Conflict. Under the Law of Armed Con- 
flict, do you agree with the following statement, that if a person is 
detained who is properly identified through accepted legal proce- 
dures under the Law of Armed Conflict as a part of the enemy 
force, there is no requirement based on a length of time that they 
be returned to the battle or released. In other words, if you capture 
a member of the enemy force, is it your understanding of the law 
that you have to at some point of time let them go back to the 
fight? 

Judge SOTOMAYOR. I — it’s difficult to answer that question in the 
abstract, for the reason that I indicated later. I’ve not been a stu- 
dent of the law of war. 

Senator Graham. Okay. 

Judge SOTOMAYOR. Other than to 

Senator Graham. We’ll have another round. I know you’ll have 
a lot of things to do, but try to — try to look at that. Look at that 
general legal concept. And the legal concept I’m espousing is that, 
under the law of war. Article 5, specifically, of the Geneva Conven- 
tion, requires a detaining authority to allow an impartial decision- 
maker to determine the question of status, whether or not you’re 
a member of the enemy force. And see if I’m right about the law, 
that if that determination is properly had, there is no requirement 
under the Law of Armed Conflict to release a member of the enemy 
force that still presents a threat. I would like you to look at that. 

Judge SOTOMAYOR. Senator 

Senator Graham. Now, let’s talk about — thank you. 

Let’s talk about your time as a lawyer. The Puerto Rican Legal 
Defense Fund. Is that right? Is that the name of the organization? 

Judge SOTOMAYOR. It was then. I think it — I — I know it has 
changed names recently. 
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Senator Graham. Okay. How long were you a member of that or- 
ganization? 

Judge SOTOMAYOR. Nearly 12 years. 

Senator Graham. Okay. 

Judge SOTOMAYOR. If not 12 years. 

Senator Graham. Right. During that time you were involved in 
litigation matters. Is that correct? 

Judge SOTOMAYOR. The Fund was involved in litigations. I was 
a board member of the Fund. 

Senator Graham. Okay. Are you familiar with the position that 
the Fund took regarding taxpayer-funded abortion, the briefs they 
filed? 

Judge SOTOMAYOR. No. I never reviewed those briefs. 

Senator Graham. Well, in their briefs they argued — and I will 
submit the quotes to you — that if you deny a low-income woman 
Medicaid funding, taxpayer funds to have an abortion, if you deny 
her that, that’s a form of slavery. And I can get the quotes. 

Do you agree with that? 

Judge SOTOMAYOR. I wasn’t aware of what was said in those 
briefs. Perhaps it might be helpful if I explain what the function 
of a board member is and what the function of the staff would be 
in an organization like the Fund. 

Senator Graham. Okay. 

Judge SOTOMAYOR. In a small organization, as the Puerto Rican 
Legal Defense Fund was back then, it wasn’t the size of — of other 
Legal Defense Funds, like the NAACP Legal Defense Fund 

Senator Graham. Right. 

Judge SOTOMAYOR [continuing]. Or the Mexican-American Legal 
Defense Fund, which are organizations that undertook very similar 
work to PRLDF. In an organization like PRLDF, a board member’s 
main responsibility is to fund-raise, and I’m sure that a review of 
the board meetings would show that that’s what we spent most of 
our time on. To the extent that we looked at the organization’s 
legal work, it was to ensure that it was consistent with the broad 
mission statement of the Fund. 

Senator Graham. Is the mission statement of the Fund to in- 
clude taxpayer-funded abortion? 

Judge SOTOMAYOR. Our mission 

Senator Graham. Was that one of the goals? 

Judge SOTOMAYOR. Our mission statement was broad like the 
Constitution. 

Senator Graham. Yeah. 

Judge SOTOMAYOR. Which meant that it — its focus was on pro- 
moting the equal opportunities of Hispanics in the United States. 

Senator Graham. Well, Judge, I’ve got — and I’ll share them with 
you and we’ll talk about this more — a host of briefs for a 12-year 
period where the Fund is advocating to the State court and to the 
Federal courts that to deny a woman taxpayer funds, low-income 
woman taxpayer assistance in having an abortion, is a form of slav- 
ery, it’s an unspeakable cruel — cruelty to the life and health of a 
poor woman. Was it — was it or was it not the position of the Fund 
to advocate taxpayer-funded abortions for low-income women? 

Judge SOTOMAYOR. I wasn’t, and I didn’t as a board member, re- 
view those briefs. Our lawyers were charged with 
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Senator Graham. Would it bother you if that’s what they did? 

Judge SoTOMAYOR. Well, I know that the Fund, during the years 
I was there, was involved in public health issues as it affected the 
Latino community. It was involved 

Senator Graham. Is abortion a public health issue? 

Judge SoTOMAYOR. Well, it was certainly viewed that way gen- 
erally by a number of civil rights organizations at the time. 

Senator Graham. Do you personally view it that way? 

Judge SOTOMAYOR. It wasn’t a question of whether I personally 
viewed it that way or not. The issue was whether the law was set- 
tled on what issues the Fund was advocating on behalf of the com- 
munity it represented. And 

Senator Graham. Well, the Fund — I’m sorry. Go ahead. 

Judge SOTOMAYOR. And so the question would become, was there 
a good-faith basis for whatever arguments they were making, as 
the Fund’s lawyers were lawyers. 

Senator Graham. Well, yeah. 

Judge SOTOMAYOR. They had an ethical obligation. 

Senator Graham. And quite frankly, that’s — you know, lawyers 
are lawyers and people who have causes that they believe in have 
every right to pursue those causes. And the Fund, when you look — 
you may have been a board member, but I’m here to tell you, that 
filed briefs constantly for the idea that taxpayer-funded abortion 
was necessary and to deny it would be a form of slavery, chal- 
lenged parental consent as being cruel, and I can go down a list 
of issues that the Fund got involved in, that the death penalty 
should be stricken because it has — it’s a form of racial discrimina- 
tion. 

What’s your view of the death penalty in terms of personally? 

Judge SOTOMAYOR. The issue for me with respect to the death 
penalty is that the Supreme Court, since Gregg, has determined 
that the death penalty is constitutional under certain situations. 

Senator Graham. Right. 

Judge SOTOMAYOR. I have rejected challenges to the Federal law 
and it’s application in the one case I handled as a District Court 
judge, but it’s a reflection of what my views are on the law. 

Senator Graham. As an advocate — as an advocate, did you chal- 
lenge the death penalty as being an inappropriate punishment be- 
cause the effect it has on race? 

Judge SOTOMAYOR. I never litigated a death penalty case person- 
ally. The Fund 

Senator Graham. Did you ever sign the memorandum saying 
that? 

Judge SOTOMAYOR. I send the memorandum for the board to take 
under consideration what position, on behalf of the Latino commu- 
nity, the Fund should take on New York State reinstating the 
death penalty in the State. You — it’s hard to remember because so 
much time has passed in the 30 years since I 

Senator Graham. Yeah. Well, we’ll give you a chance to look at 
some of the things I’m talking about because I want you to be 
aware of what I’m talking about. 

Let me ask you this. We’ve got 30 seconds left. If a lawyer on 
the other side filed a brief in support of the idea that abortion is 
the unnecessary and unlawful taking of an innocent life and public 
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money should never be used for such a heinous purpose, would that 
disqualify them, in your opinion, from being a judge? 

Judge SOTOMAYOR. An advocate advocates on behalf of the client 
they have, and so that’s a different situation than how a judge has 
acted in the cases before him or her. 

Senator Graham. Okay. And the only reason I mention this. 
Judge, is that the positions you took, or this Fund took, I think, 
like the speeches, tell us some things, and we’ll have a chance to 
talk more about your full life. But I appreciate the opportunity to 
talk with you. 

Judge SOTOMAYOR. Thank you, sir. 

Chairman Leahy. Thank you very much. Senator Graham. 

Senator Durbin. 

Senator Durbin. Thank you, Mr. Chairman. Judge, good to see 
you again. 

Judge SOTOMAYOR. Hello, Senator. Thank you. And I thank you 
again for letting me use your conference room when I was as hob- 
bled as I was. 

Senator Durbin. You were more than welcome there and there 
was more traffic of Senators in my conference room than I have 
seen since I was elected to the Senate. 

This has been an interesting exercise today for many of us who 
have been on the Judiciary Committee for a while, because the peo- 
ple new to it may not know, but there has been a little bit of a role 
reversal here. The Democratic side is now, largely speaking, in 
favor of our president’s nominee. The other side is asking questions 
more critical. In the previous two Supreme Court nominees, the ta- 
bles were turned. There were more critical questions coming from 
the Democratic side. 

There is also another obvious contrast. The two previous nomi- 
nees that were considered while I was on the committee. Chief Jus- 
tice Roberts and Justice Alito, are white males, and, of course, you 
come to this as a minority woman candidate. 

When we asked questions of the white male nominees of a Re- 
publican president, we were basically trying to make sure that they 
would go far enough in understanding the plight of minorities, be- 
cause, clearly, that was not in their DNA. 

The questions being asked of you from the other side primarily 
are along the lines of: will you go too far in siding with minorities? 
It is an interesting contrast, as I watch this play out. 

Two things have really been the focus on the other side, although 
a lot of questions have been asked. One was, your speeches, one or 
two speeches. I took a look here at your questionnaire. I think you 
have given hundreds of speeches. So that they would only find fault 
in one or two to bring up is a pretty good track record from this 
side of the table. 

If, as politicians, all we had were one or two speeches that would 
raise some questions among our critics, we would be pretty fortu- 
nate. And when it came down to your cases, it appears that you 
have been involved, at least as a Federal judge, in over 3,000 cases 
and it appears that the Ricci case really is the focus of more atten- 
tion than almost any other decision. 

I think that speaks pretty well of you for 17 years on the bench 
and I want to join, as others have said, in commending the other 
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side, because although the questions have sometimes been pointed, 
I think they have been fair and I think you have handled the re- 
sponses well. 

I would like to say that on the speech which has come up time 
and again, the wise Latina speech, the next paragraph in that 
speech, I do not know if it has been read to the members, but it 
should be, because after you made the quote which has been the 
subject of many inquiries here, you went on to say, “Let us not for- 
get that wise men like Oliver Wendell Holmes and Justice Cardozo 
voted on cases which upheld both sex and race discrimination in 
our society. Until 1972, no Supreme Court case ever upheld the 
claim of a woman in a gender discrimination case.” 

You went on to say, “I, like Professor Carter, believe that we 
should not be so myopic as to believe that others of different expe- 
riences or backgrounds are incapable of understanding the values 
and needs of people from a different group. Many are so capable.” 

“As Judge Cedarbaum,” who may still be here, “pointed out to 
me, nine white men on the Supreme Court in the past have done 
so on many occasions and on many issues including Brown.” That, 
to me, tells the whole story. 

You are, of course, proud of your heritage, as I am proud of my 
own. But to suggest that a special insight and wisdom comes with 
it is to overlook the obvious. Wise men have made bad decisions. 
White men have made decisions favoring minorities. Those things 
have happened when people looked at the law and looked at the 
Constitution. 

So I would like to get into two or three areas, if I might, to fol- 
low-up on, because they are areas of particular interest to me. I 
will return to one that Senator Graham just touched on and that 
is the death penalty. 

A book, which I greatly enjoyed, I do not know if you ever had 
a chance to read, is “Becoming Justice Blackmun,” a story of Jus- 
tice Blackmun’s career and many of the things that happened to 
him. Now, late in his career, he decided that he could no longer 
support the death penalty and it was a long, thoughtful process 
that brought him to this moment. 

He made the famous statement, maybe the best known line at- 
tributed to him, in a decision, Callins v. Collins, “From this day 
forward, I no longer shall tinker with the machinery of death.” The 
1994 opinion said: 

“Twenty years have passed since this court declared that the 
death penalty must be imposed fairly and with reasonable consist- 
ency, or not at all, see Furman v. Georgia, and despite the effort 
of the States and courts to devise legal formulas and procedural 
rules to meet this daunting challenge, the death penalty remains 
fraught with arbitrariness, discrimination, caprice and mistake.” 

Judge Sotomayor, I know that you have thought about this issue. 
Senator Graham made reference to the Puerto Rican Legal Defense 
and Education Fund memo that you once signed on the subject. 
What is your thought about Justice Blackmun’s view that despite 
our best legal efforts, the imposition of the death penalty in the 
United States has not been handled fairly? 

Judge Sotomayor. With respect to the position the fund took in 
1980-1981 with respect to the death penalty, that was, as I noted. 
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a question of being an advocate and expressing views on behalf of 
the community on a policy choice New York State was making: 
Should we or should we not reinstitute the death penalty? 

As a judge, what I have to look at and realize is that in 30 years 
or 40, actually, there has been — excuse me. Senator. I’m sorry 

Senator Durbin. It is all right. 

Judge SOTOMAYOR [continuing]. Enormous changes in our soci- 
ety, many, many cases looked at by the Supreme Court addressing 
the application of the death penalty, addressing issues of its appli- 
cation and when they’re constitutional or not. 

The state of this question is different today than it was when 
Justice Blackmun came to his views. As a judge, I don’t rule in an 
abstract. I rule in the context of a case that comes before me and 
a challenge to a situation and an application of the death penalty 
that arises in an individual case. 

I’ve been and am very cautious about expressing personal views 
since I’ve been a judge. I find that people who listen to judges 
give — express their personal views on important questions that the 
courts are looking at; that they have a sense that the judge is com- 
ing into the process with a closed mind; that their personal views 
will somehow influence how they apply the law. 

It’s one of the reasons why, since I’ve been a judge. I’ve always 
been very careful about not doing that and I think my record 
speaks more loudly than I can 

Senator Durbin. It does. 

Judge SoTOMAYOR [continuing]. About the fact of how careful I 
am about ensuring that I’m always following the law and not my 
personal views. 

Senator Durbin. Well, you handled one death penalty case as a 
district court judge. United States v. Heatley, after, you had signed 
on to the Puerto Rican Legal Defense and Education Fund memo 
in 1981 recommending that the organization oppose reinstituting 
the death penalty in New York. 

After you had done that, some years later, you were called on to 
rule on a case involving the death penalty. Despite the policy con- 
cerns that you and I share, you denied the defendant’s motion to 
dismiss and you paved the way for the first Federal death penalty 
case in Manhattan in more than 40 years. 

Now, the defendant ultimately accepted a plea bargain to a life 
sentence but you rejected his challenge to the death penalty and 
found that he had shown no evidence of discriminatory intent. So 
that makes your point. Whatever your personal feelings, you, in 
this case at the district court level, ruled in a fashion that upheld 
the death penalty. 

I guess I am trying to take it a step beyond and maybe you will 
not go where I want to take you, and some nominees do not, but 
I guess the question that arises, in my mind, is how a man like 
Justice Blackmun, after a life on the bench, comes to the conclusion 
that despite all our best efforts, the premise of your 1981 memo is 
still the same, that, ultimately, the imposition of the death penalty 
in our country is too arbitrary. 

Minorities in America today have accounted for a dispropor- 
tionate 43 percent of executions, that is a fact, since 1976. And 
while white victims account for about one-half of all murder vic- 
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tims, 80 percent of death penalty cases involve victims who are 
white. 

This raises some obvious questions we have to face on this side 
of the table. I am asking you if it raises questions of justice and 
fairness on your side of the table. 

Judge SOTOMAYOR. In the Heatley case, it was the first prosecu- 
tion in the Southern District of New York of a death penalty case 
in over 40 years. Mr. Heatley was charged with being a gang lead- 
er of a crack and cocaine enterprise who engaged in over — if the 
number wasn’t 13, it was very close to that — 13 murders to pro- 
mote that enterprise. 

He did challenge the application of the death penalty, charges 
against him, on the ground that the prosecutor had made its deci- 
sion to prosecute him and refused him a cooperation agreement on 
the basis of his race. 

The defense counsel, much as you have Senator, raised any num- 
ber of concerns about the application of the death penalty and in 
response to his argument, I held hearings not on that question, but 
on the broader question of what had — on the specific legal ques- 
tion — what had motivated this prosecutor to enter this prosecution 
and whether he was denied the agreement he sought on the basis 
of race. I determined that that was not the case and rejected his 
challenge. 

With respect to the issues of concerns about the application of 
the death penalty, I noted for the defense attorneys that, in the 
first instance, one back question of the effects of the death penalty, 
how it should be done, what circumstances warrant it or don’t in 
terms of the law, that that’s a legislative question. 

And, in fact, I said to him — I acknowledged his concerns, I ac- 
knowledged that many had expressed views about that, but that’s 
exactly what I said, which is, “I can only look at the case that’s be- 
fore me and decide that case.” 

Senator Durbin. There is a recent case before the Supreme 
Court I would like to make reference to. District Attorney’s Office 
V. Osborne, involving DNA. It turns out there are only three states 
in the United States that do not provide state legislated post-con- 
viction access to DNA evidence that might exonerate someone who 
is in prison. 

I am told that since 1989, 240 post-conviction DNA exonerations 
have taken place across this country, 17 involving inmates on 
death row. Now, the Supreme Court, in the Osborne case, was 
asked. What about those three states? Is there a Federal right to 
post-conviction access to DNA evidence for someone currently in- 
carcerated? It asked whether or not they were properly charged 
and convicted. And the court said, no, there was no Federal right. 
But it was a 5-4 case. 

So though I do not quarrel with your premise that it is our re- 
sponsibility on this side of the table to look at the death penalty, 
the fact is, in this recent case, this Osborne case, there was a clear 
opportunity for the Supreme Court, right across the street, to say. 
We think this gets to an issue of due process, regarding someone 
sitting on death row in Alaska, Massachusetts or Oklahoma, where 
their state law gives them no post-conviction right of access to 
DNA evidence. 
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So I ask you, either from the perspective of DNA or from other 
perspectives, is it not clear that the Supreme Court does have some 
authority in the due process realm to make decisions relating to 
the arbitrariness of the death penalty? 

Judge SOTOMAYOR. The court is not a legislative body. It is a re- 
viewing body of whether a particular act by a state in a particular 
case is constitutional or not. 

In a particular situation, the court may conclude that the state 
has acted unconstitutionally and invalidate the act. But it’s dif- 
ficult to answer a question about the role of the court outside of 
the functions of the court, which is we don’t make broad policies. 
We decide questions based on cases and the principles implicated 
by that particular case before you. 

Senator Durbin. I follow you and I understand the limitations on 
policy-related questions that you are facing. So I would like to go 
to another area relating to policy and ask your thoughts on it. 

We have, on occasion, every 2 years here, a chance to go across 
the street for an historic dinner. The members of the U.S. Senate 
sit down with the members of the U.S. Supreme Court. We look 
forward to it. It is a tradition that is maybe six or 8 years old, Mr. 
Chairman, I do not think much older. 

Chairman Leahy. It is a great tradition. 

Senator Durbin. Great tradition, and we get to meet them, they 
get to meet us. I sat down with one Supreme Court justice, I won’t 
name this person, but I said at the time that I was chairing the 
Crime Subcommittee in Judiciary and said to this justice, “What 
topic do you think I should be looking into as a Senator when it 
comes to justice in the United States? ” And this justice said, “Our 
system of corrections and incarceration in America, it has to be the 
worst.” 

It is hard to imagine how it could be much worse if we tried to 
design it that way. Today, in the United States, 2.3 million people 
are in prison. We have the most prisoners of any country in the 
world, as well as the highest per capita rate of prisoners in the 
world. 

In America today, African-Americans are incarcerated at six 
times the rate of white Americans. Now, there is one significant 
reason for this and you have faced at least an aspect of it as a 
judge, and that is the crack-powder disparity in sentencing. 

I will readily concede I voted for it, as did many members of the 
House of Representatives, frightened by the notion of this new nar- 
cotic called crack that was so cheap and so destructive that we had 
to do something dramatic. We did. We established a 100-to-l ratio 
in terms of sentencing. 

Now, we realize we made a serious mistake. Eighty-one percent 
of those convicted for crack offenses in 2007 were African-Amer- 
ican, although only about 25 percent of crack cocaine users are Af- 
rican-Americans. I held a hearing on this and Judge Reggie Wal- 
ton, the former associate director of the Office of National Drug 
Control Policy, testified and he basically said that this sentencing 
disparity between crack and powder has had a negative impact in 
courtrooms across America. 

Specifically, he stated that people come to view the courts with 
suspicion as institutions that mete out unequal justice, and the 
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moral authority of not only the Federal courts, but all courts, is di- 
minished. I might say, for the record, that this administration has 
said they want to change this and make the sentencing ratio one- 
to-one. We are working on legislation on a bipartisan basis to do 
so. 

You face this as a judge, at least some aspect of it. You sentenced 
Louis Gomez, a non-violent drug offender, to a 5-year mandatory 
minimum and you said, when you sentenced him, ‘You do not de- 
serve this, sir. I am deeply sorry for you and your family, but I 
have no choice.” 

May I ask you to reflect for a moment, if you can, beyond this 
specific case or using this specific case, on this question of race and 
justice in America today? It goes to the heart of our future as a na- 
tion and whether we can finally come to grips and put behind us 
some of the terrible things that have happened in our history. 

Judge SOTOMAYOR. It’s so unsatisfying, I know, for you and prob- 
ably the other Senators, when a nominee to the court doesn’t en- 
gage directly with the societal issues that are so important to you, 
both as citizens and Senators. And I know they are important to 
you, because this very question you just mentioned to me is part 
of bipartisan efforts that you’re making, and I respect that many 
have concerns on lots of different issues. 

For me, as a judge, both on the circuit or potentially as a nomi- 
nee to the Supreme Court, my role is a very different one. And in 
the Louis Gomez case, we weren’t talking about the disparity. We 
were talking about the quantity of drug and whether I had to fol- 
low the law on the statutory minimum that Congress required for 
the weight of drugs at issue. 

In expressing a recognition of the family’s situation and the 
uniqueness of that case, it was at a time when Congress had not 
recognized the safety valve for first-time offenders under the drug 
laws. That situation had motivated many judges in many situa- 
tions to comment on the question of whether the law should be 
changed to address the safety valve question, then make a state- 
ment, making any suggestions to Congress, I followed the law. 

But I know that the attorney general’s office, many people spoke 
to Congress on this issue and Congress passed a safety valve. 

With respect to the crack-cocaine disparity, as you may know, 
the guidelines are no longer mandatory as a result of a series of 
recent Supreme Court — not so recent, but Supreme Court cases 
probably almost in the last 10 years. I think the first one, 
Apprendi, was in 2000, if my memory is serving me right, or very 
close to that. 

At any rate, that issue was addressed recently by the Supreme 
Court in a case called U.S. v. Kimbro and the court noted that the 
Sentencing Commission’s recommendation of sentences was not 
based on its considered judgment that the 100-to-l ratio was an ap- 
propriate sentence for this conduct and the court recognized that 
sentencing judges could take that fact into consideration in fash- 
ioning an individual sentence for a defendant. 

And, in fact, the Sentencing Commission, in very recent time, 
has permitted defendants who have been serving prior sentences, 
in certain situations, to come back to court and have the courts re- 
consider whether their sentences should be reduced in a way speci- 
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fied under the procedures established by the Sentencing Commis- 
sion. 

This is an issue that I can’t speak further about, because it is 
an issue that’s being so actively discussed by Congress and which 
is controlled by law. But as I said, I can appreciate why not saying 
more would feel unsatisfying, but I am limited by the role I have. 

Senator Durbin. One last question I will ask you. I would like 
to hear your perspective on our immigration courts. A few years 
ago. Judge Richard Posner from my home state of Illinois brought 
this problem to my attention. 

In 2005, he issued a scathing opinion criticizing our immigration 
courts in America. He wrote, “The adjudication of these cases at 
the administrative level has fallen below the minimum standards 
of legal justice.” 

For those who do not know this Judge Posner, he is an extraor- 
dinary man. I would not know where to put him exactly on the po- 
litical spectrum, because I am not sure what his next book will be. 
He has written so many books. He is a very gifted and thoughtful 
person. 

In 2002, then Attorney General John Ashcroft issued so-called 
streamlining regulations that made dramatic changes in our immi- 
gration courts, reducing the size of the Board of Immigration Ap- 
peals from 23 to 11. This board stopped using three-member panels 
and board members began deciding cases individually, often within 
minutes and without written opinions. 

In response, immigrants began petitioning the Federal appellate 
court in large numbers. In 2004, immigration cases constituted 17 
percent of all Federal appeals, up from 3 percent in 2001, the last 
year before the regulations under Attorney General Ashcroft. 

I raised this issue with Justice Alito during his confirmation 
hearing and he told me, “I agree with Judge Posner that the way 
these cases are handled leaves an enormous amount to be desired. 
I have been troubled by this.” 

What has been your experience on the circuit court when it came 
to these cases and what is your opinion of Judge Posner’s observa- 
tion in this 2005 case? 

Judge SoTOMAYOR. There’s been 4 years since Judge Posner’s 
comments and they have to be placed somewhat in perspective. At- 
torney General Ashcroft’s — what you described as streamlining pro- 
cedures have been by, I think, all of the circuit courts that have 
addressed the issue, affirmed and given Chevron deference. 

So the question is not whether the streamlined procedures are 
constitutional or not, but what happened when he instituted that 
procedure is that, with all new things, there were many imperfec- 
tions. New approaches to things create new challenges and there’s 
no question that courts faced with large numbers of immigration 
cases, as was the second circuit — I think we had the second largest 
number of new cases that arrived at our doorsteps, the ninth cir- 
cuit being the first, and I know the seventh had a quite signifi- 
cantly large number — were reviewing processes that, as Justice 
Alito said, left something to be desired in a number of cases. 

I will say that that onslaught of cases and the concerns ex- 
pressed in a number of cases by the judges, in the dialog that goes 
on in court cases, with administrative bodies, with Congress, re- 
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suited in more cooperation between the courts and the immigration 
officials in how to handle these cases, how to ensure that the proc- 
ess would be improved. 

I know that the attorney general’s office devoted more resources 
to the handling of these cases. There’s always room for improve- 
ment. The agency is handling so many matters, so many cases, has 
so many responsibilities, making sure that it has adequate re- 
sources and training is an important consideration, again, in the 
first instance, by Congress, because you set the budget. 

In the end, what we can only do is ensure that due process is 
applied in each case, according to the law required for the review 
of ths cases. 

Senator Durbin. Do you feel that it has changed since 2005, 
when Judge Posner said the adjudication of these cases at the ad- 
ministrative level has fallen below the minimum standards of legal 
justice? 

Judge SOTOMAYOR. Well, I wouldn’t — I’m not endorsing his views, 
because he can only speak for himself. I do know that in, I would 
say, the last two or 3 years, the number of cases questioning the 
processes in published circuit court decisions has decreased. 

Senator Durbin. Thank you very much. Thank you, Mr. Chair- 
man. 

Chairman Leahy. Thank you very, very much Senator Durbin. I 
have discussed this with Senator Sessions and, as I told him ear- 
lier, also, at his request, we have not finished the first round, but 
once we finish the first round of questions, we will have 20-minute 
rounds on the second. 

I am going to urge Senators, if they do not feel the need to use 
the whole round, just as Senator Durbin just demonstrated, that 
they not. 

But here will be the schedule. We will break for today. We will 
begin at 9:30 in the morning. We will finish the first round of ques- 
tions, the last round will be asked by Senator Franken, and then 
we will break for the traditional closed door session with the nomi- 
nee. 

So for those who have not seen one of these before, we do this 
with all Supreme Court nominees. We have a closed session just 
with the nominee. We go over the FBI report. We do it with all of 
them. I think we can generally say it is routine. We did it with 
Chief Justice Roberts and Justice Alito and Justice Breyer and ev- 
erybody else. 

Then we will come back for a round of 20 minutes each, but dur- 
ing that round, I will encourage Senators, if they feel all the ques- 
tions have been asked — I realize sometimes all questions may have 
been asked, but not everybody has asked all of the questions — that 
we try to ask at least something new to keep up the interest and 
then we can determine whether we are prepared — depending on 
how late it is — whether we can do the panels or whether we have 
to do the panels on Thursday. 

Senator Sessions. Thank you. Chairman Leahy. I do think that 
the scheme you arranged for this hearing is good, the way we have 
gone forward. I thank you for that. We have done our best to be 
ready in a short timeframe, and I believe the members on this side 
are ready. 


VerDate Nov 24 2008 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 00162 Fmt6601 Sfmt6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



151 


Talking of questions, there is not any harm in asking. Is that not 
a legal rule? To get people to reduce their time. But there are still 
some important questions and I think we will certainly want to 
use — most members would want to use that 20 minutes. 

I appreciate that and look forward to being with you in the morn- 
ing. 

Chairman Leahy. That is why I asked the question. I probably 
have violated the first rule that I learned as a trial lawyer — you 
should not ask a question if you do not know what the answer is 
going to be. But then I also had that other aspect where hope 
springs eternal. As we have a whole lot of other things going on 
in the Senate, I would hope we might. 

Senator Cardin, Senator Whitehouse, Senator Klobuchar, Sen- 
ator Specter and Senator Franken, I am sorry that we do not get 
to you yet, but we will before we do the closed session. 

Judge, thank you very much. 

Judge SOTOMAYOR. Thank you. 

Chairman Leahy. We stand in recess. 

[Whereupon, at 5:26 p.m., the Committee was recessed.] 

[The biographical information of Sonia Sotomayor follows.] 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

QUESTIONNAIRE FOR JUDICIAL NOMINEES 

PUBLIC 


1. Name : State full name (include any former names used). 

Sonia Sotomayor. Former names include: Sonia Maria Sotomayor; Sonia 
Sotomayor de Noonan; Sonia Maria Sotomayor Noonan; Sonia Noonan 

2. Position : State the position for which you have been nominated. 

Associate Justice of the Supreme Court of the United States 

3. Address : List current office address. If city and state of residence differs from your 
place of employment, please list the city and state where you currently reside. 

Thurgood Marshall United States Courthouse 
40 Foley Square 
New York, NY 10007 

4. Birthplace : State date and place of birth. 

June 25, 1954 
New York, NY 

5. Education : List in reverse chronological order each college, law school, or any other 
institution of higher education attended and indicate for each the dates of attendance, 
whether a degree was received, and the date each degree was received. 

Yale Law School, New Haven, CT, September 1976-Juno 1979. J.D. received 
June 1979. 

Princeton University, Princeton, NJ, September 1972-June 1976. B.A., summa 
cum laude, received June 1976. 

6. Employment Record : List in reverse chronological order all governmental agencies, 
business or professional corporations, companies, firms, or other enterprises, 
partnerships, institutions, or organizations, non-profit or otherwise, with which you have 
been affiliated as an officer, director, partner, proprietor, or employee since graduation 
from college, whether or not you received payment for your sendees. Include the name 
and address of the employer and job title or description. 
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PRINCETON UNIVERSITY 
Princeton, NJ 08544 
Trustee 

COLUMBIA UNIVERSITY 
435 West 116* Street 
New York, NY 10027 
Lecturer-in-Law 

UNITED STATES CIRCUIT JUDGE 

United States Court of Appeals for the Second Circuit 

Thurgood Marshall United States Courthouse 

40 Foley Square 

New York, NY 10007 

NEW YORK UNIVERSITY LAW SCHOOL 
40 Washington Square South 
New York, NY 10012 
Adjunct Professor 

UNITED STATES DISTRICT JUDGE 

Southern District of New York 

Daniel Patrick Moynihan United States Courthouse 

500 Pearl Street 

New York, NY 10007 

PAVIA & HARCOURT 
600 Madison Avenue 
New York, NY 10022 
Partner 
Associate 

NEW YORK CITY CAMPAIGN FINANCE BOARD 
40 Rector Street 
New York, NY 10006 
Member, Board of Directors 

STATE OF NEW YORK MORTGAGE AGENCY 
260 Madison Avenue 
New York, NY 10016 
Member. Board of Directors 

MATERNITY CENTER ASSOCIATION 
(currently known as Childbirth Connection) 

48 East 92"‘' Street 
New York, NY 10128 


2 


2007 - present 


1999-2009 


10/13/98 -present 


1997-2007 


10/2/92-10/12/98 


1/1/88-9/30/92 

4/84-12/87 


1988- 10/92 


1987-10/92 


1985- 1986 


VerDate Nov 24 2008 


11:18 Jun 24, 2010 Jkt 056940 


PO 00000 


Frm 00165 Fmt6601 Sfmt6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



154 


Member, Board of Directors 

SOTOMAYOR & ASSOCIATES 
10 Third Street 

Brooklyn, NY 1 1231 1983 - 1986 

Owner 

PUERTO RICAN LEGAL DEFENSE & EDUCATION FUND 
(currently known as LatinoJusticc PRLDEF) 

99 Hudson Street 

New York, NY 1 00 1 3 1980- 1 0/92 

I served at various points during this time frame in the following capacities: 
Member and Vice President, Board of Directors 
Chairperson, Litigation and Education Committees 

NEW YORK COUNTY DISTRICT ATTORNEY’S OFFICE 
One Hogan Place 
New York, NY 10013 

Assistant District Attorney 9/79 - 3/84 

YALE LAW SCHOOL Mimco Room 
127 Wall Street 

New Haven, CT 06520 9/78 - 5/79 

Sales Person 

PAUL, WEISS, RIFKIND, WHARTON & GARRISON 
1285 Avenue of the Americas 

New York, NY 10019 6/78 - 8/78 

Summer Associate 

THE GRADUATE-PROFESSIONAL STUDENT CENTER 
306 York Street 

New Haven, CT 06520 9/77 - 5/78 

Sales Person 

OFFICE OF THE GENERAL COUNSEL, Yale University 
Woodbridge Hall 

New Haven, CT 06520 6/77 - 9/77 

Summer Intern 

THE EQUITABLE LIFE ASSURANCE SOCIETY OF THE UNITED STATES 
1285 Avenue of the Americas 

New York, NY 1 00 1 9 6/76 - 8/76 

Summer Clerk 
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7. Military Service and Draft Status : Identify any service in the U.S. Military, including 
dates of service, branch of service, rank or rate, serial number (if different from social 
security number), and type of discharge received, and whether you have registered for 
selective service. 

I have never served in the military, and never was eligible to register for selective service. 

8. Honors and Awards : List any scholarships, fellow.ships, honorary degrees, academic or 
professional honors, honorary society memberships, military awards, and any other 
special recognition for outstanding service or achievement. 

I received scholarships during my four years at Princeton University and my three years 
at Yale Law School, I graduated summa cum laiide. Phi Beta Kappa, from Princeton. 
Princeton awarded me, as a graduating student co-winner, the M, Taylor Senior Pyne 
Prize, for scholastic excellence and service to the University, My senior thesis work 
received an honorable mention from the University’s History Department. 

While at law school, 1 served as an Editor of the Yale Law Journal and Managing Editor 
of the Yale Studies in World Public Order. 1 was also a semi-finalist in the Barrister’s 
Union competition, a mock trial presentation. 

1 have been fortunate to receive a number of honors and awards throughout my career. I 
recall receiving, or have records of having received, the following: 

2009 Mujeres Destacadas Award 
Presented by El Diario La Prensa 
May 17, 2009 

2009 New York State 
Women of Excellence Award 
Presented by Gov. David A. Paterson 
March 24, 2009 

Urban Health Plan Wall of Fame 
Inducted, September 2 1 , 2007 

Honorary Degree of Doctor of Laws 
Northeastern University 
School of Law 
May 25, 2007 

Outstanding Professional Leadership Award 
Presented by Latino Law Students Association 
Columbia Law School 
October 2006 
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Public Service Award 

Presented by Latino Law Students Association 
Yale Law School 
April 2006 

John Carro Award for Judicial Excellence 

Presented by Association of Judges of Hispanic Heritage, Inc. 

October 30, 2005 

Latina of the Year 
Judiciary Award 

Presented by Hispanic National Bar Association 
October 2005 

Judicial Intern Program Award 
Presented by Puerto Rican Bar Association 
March 16, 2005 

Myles A. Paige Award 

Presented by the Judicial Friends Foundation 

December 2003 

Degree of Doctor of Laws Honoris Causa 
Pace Law School 
May 18, 2003 

Most Influential Latin American in the Law Award 
Presented by Latin American Law Students Association 
Benjamin N. Cardozo School of Law 
April 2002 

Degree of Juris Doctor Honoris Causa 
Brooklyn Law School 
June 7, 2001 

Degree of Doctor of Laws Honoris Causa 
Princeton University 
June 5, 2001 

Arabella Babb Mansfield Award 

Presented by National Association of Women Lawyers 

July 8, 2000 

The Charles W. Froessel Award 

Presented by The New York Law School Law Review 

April 7, 2000 
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Women’s History Month Celebration Honor 
Presented by Gender Bias Committee 
12* Judicial District 

Unified Court System of the State of New York 
March 9, 2000 

Distinguished Lawyers Award 

Presented by Lawyers College of Puerto Rico 

September 11,1 999 

Award for Life-Long Commitment, Dedication & Perseverance to Ensure 
Fairness and Equality in the Legal Profession 
Presented by Hispanic Btir Association of New Jersey 
August 19, 1999 

Degree of Doctor of Laws Honoris Causa 
Lehman College of The City University of New York 
June 2, 1999 

Lance Licbman Nice Guys/Gals Do Not Necessarily Finish Last Award 
Presented by Center for Public Interest Law 
Columbia Law School 
April 20, 1999 

Gertrude E. Rush Award 
Presented by National Bar Association 
April 17, 1999 

50 Outstanding Latinas of the Year Award 
Presented by el diarioILh PRENSA 
March 17, 1999 

Key to the City 

Presented by the City of Mayaguez, Puerto Rico 
January 22, 1999 

Women in Leadership Award 
Presented by The Cervantes Society 
October 28, 1998 

Achievement Award 

Connecticut Hispanic Bar Association 

October 24, 1998 

Certificate of Appreciation 


6 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 00169 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\56940.TXT SJUD1 


PsN: CMORC 



158 


VerDate Nov 24 2008 


Presented by Brooklyn Metropolitan Detention Center 
September 15, 1998 

Tribute to the Puerto Rican Woman Award 
Presented by the National Puerto Rican Day Parade 
May 7, 1998 

Graciela Olivarez Award 

Presented by the Hispanic Law Students Association 
Notre Dame Law School 
February 26, 1998 

Certificate of Appreciation 
Presented by Department of Justice 
Federal Bureau of Prisons 
Metropolitan Correctional Facility 
October!, 1997 

Distinguished Woman in the Field of Jurisprudence Award 
Presented by the Secretary of State of Puerto Rico 
July 4, 1996 

Award in Recognition of Outstanding Achievement 
Presented by Latino American Law Students Association 
Hofstra Law School 
March 15, 1996 

Award for Outstanding and Dedicated Service to the People of New York County 
Presented by the Hogan-Morgenthau Association 
January 17, 1995 

Lifetime Achievement Award 

Presented by National Puerto Rican Coalition, Inc. 

October 20, 1994 

Certificate of Excellence 

Presented by National Conference of Puerto Rican Women 
New York City Chapter 
March 24, 1994 

Excellence With A Heart Medal 

Presented by Cardinal Spellman High School 

1993 

Lifetime Achievement Award 


7 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 00170 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



159 


VerDate Nov 24 2008 


Presented by the Latino Law Student Division of the Hispanic National Bar 

Association 

September 25, 1993 


Award for Commitment to the Preservation of Civil and Constitutional Rights for 
All Americans 

Presented by Hispanic National Bar Association 
September 24, 1993 

Human Rights Award for Service to Humanity 
Presented by the Paralegal Studies Program of 
Bronx Community College of the City University of New Y ork 
June 17, 1993 

Claude E. Hawley Medal for Scholarship and Service 
Presented by John Jay College of Criminal Justice 
May 27, 1993 

Outstanding Hispanic Women Achievers Award 

Presented by the State of New York Governor’s Office for Hispanic Affairs 
March 22, 1993 

Emilio Nunez Award for Judicial Service 
Presented by Puerto Rican Bar Association 
1993 

Citation of Merit 

Presented by the Bronx Borough President 
December 12, 1992 

9. Bar Associations : List all bar associations or legal or judicial-related committees, 
selection panels, or conferences of which you are or have been a member, and give the 
titles and dates of any offices which you have held in such groups. 


Organization 

Criminal Justice Act Electronic 
Vouchers Working Group 


Second Circuit Backlog Committee 

Senior Judge Governance Working 
Group 


Date 

Title 

August 2008 - 
present 

Court 

Administration 
and Case 
Management 
(“CACM”) 
Liaison 

2008 - present 

Member 

2008 

Member 
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Organization 

Date 

Title 

EDNY Merit Selection Committee for 
Bankruptcy Judges 

2007 - 2008 

Member 

Second Circuit Judicial Council 

Judicial Misconduct Subcommittee 

January -- June 
2007; January - 
June 2008 

Member 

Court Administration and Case 
Management (“CACM”) 

Subcommittee on Long Range 

Planning 

July 2006 - 
present 

Member 

CACM Subcommittee on the 
Implementation of the Electronic Case 
Management System 

July 2006 - 
present 

Member 

CACM Subcommittee on Legislative 
Review 

July 2006- 
present 

Member 

Second Circuit Judicial Council 

Library Committee 

June 2006 - 
present 

Chair 

Second Circuit Judicial Council 

June 2006 - 
present 

Member 

SDNY Merit Selection Committee for 
Bankruptcy Judges 

2006 - 2007 

Member 

CACM Subcommittee on 

Courtroom Usage 

December 2005 - 
present 

Member 

CACM Subcommittee on Libraries 

July 2005 - 

Member, 

and Lawbooks 

present 

Chair (October 
2005 to present) 

Second Circuit Legal Affairs 
Committee 

June 2005 - 2008 

Member 

CACM Subcommittee to Review 

Court Administration and Case 
Management Issues of the Ninth 

Circuit 

January 2005 - 
September 2005 

Member 

Second Circuit Budget Committee 

2005 - present 

Chair 

CACM Coimnittee of the Judicial 
Conference 

October 2004 - 
present 

Member 

Second Circuit Clerk’s Office and 

Case Management Committee 

2004 - present 

CACM Liaison 

Second Circuit Executive Committee 

2003 - present 

Member 
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Organization 

Date 

Title 

National Association of Women 

Judges 

2000 - present 

Member 

Second Circuit Automation and 
Technology Committee 

2000-2003 

Member 

New York Women’s Bar Association 

1998 - present 

Member 

Association of Judges of Hispanic 
Heritage 

1998 - present 

Member 

Second Circuit CJA Vouchers, CJA, 
and Pro Bono Panels 

1998-2005 

Chair 

Second Circuit Rules Committee 

1998-2000 

Member 

SDNY Budget Committee 

1996- 1998 

Member 

SDNY Pro Se Committee 

1996- 1998 

Member 

Puerto Rican Bar Association 

1994 - present 

Member 

Public Service Committee of the 

Federal Bar Council 

1994-1998 

Member 

Second Circuit Task Force on Gender, 
Racial & Ethnic Fairness in the Courts 

1993- 1998 

Member 

SDNY Rules of Practice and 

Procedure Committee 

1993-1998 

Member 

Hispanic National Bar Association 

1992 - present 

Member 

SDNY Grievance Committee 

1992- 1998 

Member 

American Bar Association 

1 980 - present 

Member 


10. Bar and Court Admission : 

a. List the date(s) you took the examination, the date you passed, and the date you 
were admitted to the bar of any state for all states where you sat for a bar 
examination. List any state in which you applied for reciprocal admission without 
taking the bar examination and the date of such admission or refusal of such 
admission. List and explain the reason for any lapses in membership. 

1 took and passed the New York State bar exam during the summer of 1979, and 1 
was admitted on April 7, 1980. I did not apply for reciprocal admission to any 
other state. Since my confirmation as a district court judge on October 2, 1992, 1 
have been in retired/judicial status. 

b. List all courts in which you have been admitted to practice, including dates of 
admission and any lapses in membership. Explain the reason for any lapse in 
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membership. Give the same information for administrative bodies that require 
special admission to practice. 

United States District Court, Eastern District of New York: admitted on March 
30, 1984. 

United States District Court, Southern District of New York: admitted on March 
27, 1984. 

New York - First Department: admitted on April 7, 1980. 

11. Memberships : 

a. List all professional, business, fraternal, scholarly, civic, charitable, or other 
organizations, other than those listed in response to Questions 9 or 10 to which 
you belong, or to which you have belonged, or in which you have participated, 
since graduation from law school. “Participation” means consistent or repeated 
involvement in a given organization, not merely attendance at a small number of 
events or meetings. Provide dates of membership or participation, and indicate 
any office you held. Include clubs, working groups, advisory or editorial boards, 
panels, committees, conferences, or publications. Describe briefly the nature and 
objectives of each such organization, the nature of your participation in each such 
organization, and identify an officer or other person from whom more detailed 
information may be obtained. 

Belizean Grove 2008-present 

Member 

The Belizean Grove is a private organization of female professionals from the 
profit, non-profit and social sectors. 

President: Susan Schiffer Stautberg 
17 East 89* Street, Suite 7D 
New York, NY 10128 
(212)987-6070 

Princeton University 2007-preserit 

Trustee 

Member of Honorary Degrees Committee, Public Affairs Committee, and Student 

Life, Health c£ Athletics Committee 

President: Shirley M. Tilghman 

Office of the President 

1 Nassau Hall, Princeton University 

Princeton, NJ 08544 

(609) 258-6100 

American Philosophical Society 2002-present 

Member 
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The American Philosophical Society promotes useful knowledge in the sciences 
and humanities through excellence in scholarly research, professional meetings, 
publications, library resources, and community outreach. 

Executive Officer: Mary Patterson McPherson 
105 South Fifth Street 
Philadelphia, PA 19106-3386 
(215)440-3400 

Kirkland and Ellis New York Public Service Fellowship 2000-2001 

Member of Selection Committee 

The committee selects a fellow based on his or her ability to make a positive 
contribution to the New York City community. 

Dean for Social Justice Initiatives: Ellen P. Chapnick 

Columbia Law School 

Center for Public Interest Law 

435 West 116"’ Street 

New York, NY 10027 

(212) 854-4628 

National Council of La Raza 1998-2004 

Member 

The Council works to improve opportunities for Flispanic Americans in five key 
areas: assets and investments, civil rights and immigration, education, 
employment and economic status, and health. 

Mildred J. Reyes 
Raul Yzaguirre Building 
1126 16‘\Street NW 
Washington, DC 20036 
(202)785-1670 

Fordham Self Study Committee 2000 

Member 

The committee was responsible for drafting a study in furtherance of Fordham 
Law School’s accreditation by the American Bar Association. 

Assistant Dean of Student Affairs, Fordham Law School: Nitza Escalera 
140 West 62"" Street 
New York, NY 10023 
(212)636-7155 

Public Service Committee of the Federal Bar Council 1 994- 1 998 

Member 

The committee provides legal representation and non-legal public service, 
including bringing public school students together with federal judges. 

Vilia Hayes 

123 Main Street, Suite LI 00 
White Plains, NY 10601 
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(212) 837-6839 

Root-Tilden-Snow (now Root-Tilden-Kem) Scholarship 1994-1996, 

Member of Selection Committee 1 998-200 1 

The committee selects recipients of a scholarship that is awarded to students of 
New York University Law School who intend to pursue careers in public service. 
Associate Professor of Clinical Law Faculty Director; Margaret L. Satterthwaite 
New York University School of Law 
40 Washington Square South 
New York, NY 10012 
(212) 998-6657 

Silver Gull Club, Inc. 1988-1995 

Member, Summer Beach and Pool Club 

Manager: Edward J. McManus 

One Beach 193'^'' Street 

Rockaway Point, NY 1 1 695 

(718) 634-2900 

New York City Campaign Finance Board 1988-1992 

Member, Board of Directors 

This independent, nonpartisan city agency administers the Campaign Finance 
Program, publishes the Voter Guide, and oversees the Debate Program. 

Executive Director: Amy M. Loprest 
40 Rector Street, 7"' Floor 
New York, NY 10006 
(212) 306-7100 

State of New York Mortgage Agency (“NYSMA”) 1987-1992 

Member, Board of Directors 

Member, Affirmative Action Committee 

Member, Audit and Finance Committee 

Member, Mortgage Insurance Committee 

Administers programs for first time home buyers of owner-occupied, one-to-four 
unit residences that are required to meet eligibility criteria established by the 
Agency, which criteria are required by applicable Federal law. 

Chairman; Judd S. Levy 
641 Lexington Avenue, 4*'' Floor 
New York, NY 10022 
(212) 688-4000 

Puerto Rican Legal Defense & Education Fund 1980-1 992 

1 served at various points during this time frame in the following capacities: 
Member and Vice President, Board of Directors 
Chairperson, Litigation and Education Committees 
PRLDEF provides legal resources for Latinos. 
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President & General Counsel: Cesar A. Perales 
99 Hudson Street, 14* Floor 
New York, NY 10013 
(212)219-3360 

New York State Advisory Panel for Intcr-Group Relations 1990-1991 

Member 

This panel was created at the request of Governor Mario Cuomo to explore major 
issues that contribute to inter-group discord and provided recommendations on 
how the state could address those issues. 

Former Chair: Margarita Rosa 

Executive Director, Grand Street Settlement 

80 Pitt Street 

New York, NY 10002 

(212) 674-1740, ext. 212 

Selection Committee for the Stanley D. Heckman Educational Fund 1988 
Member 

The committee selects high school graduates in the New York area to be 
recipients of college scholarships. 

Katherine Law 

The Heckman-Takahara Family Foundation 
(Formerly The Stanley D. Heckman Educational Trust) 

1251 Avenue of Americas, 35* Floor 
New York, NY 10020 
(619)281-3410 

Maternity Center Association 1 985-1 988 

(now the Childbirth Connection) 

Member, Board of Directors 

This national not-for-profit organization is dedicated to improving the quality of 
maternity care through research, education, advocacy, and demonstration of 
maternity innovations. 

Executive Director: Maureen P. Corry, MPH 
281 Park Avenue South, 5* Floor 
New York, NY 10010 
(212) 777-5000 

b. The American Bar Association's Commentary to its Code of Judicial Conduct 
states that it is inappropriate for a judge to hold membership in any organization 
that invidiously discriminates on the basis of race, sex, religion, or national origin. 
Indicate whether any of these organizations listed in response to 1 la above 
currently discriminates or formerly discriminated on the basis of race, sex, 
religion, or national origin either through formal membership requirements or the 
practical implementation of membership policies. If so, describe any action you 
have taken to change these policies and practices. 
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None of the above organizations, other than the Belizean Grove, discriminales on 
the basis of race, sex, religion, or national origin. The Belizean Grove is a private 
organization of female professionals from the profit, non-profit and social sectors, 
but I do not consider the Belizean Grove to invidiously discriminate on the basis 
of sex in violation of the Code of Judicial Conduct 

c. List all conferences, symposia, panels, and continuing legal education events you 
have attended after having been confirmed to the district court. For each event, 
provide the dates, a description of the subject matters addressed, the sponsors, and 
whether any funding was provided to you by the sponsors or other organizations. 

This chart includes all entries from my calendar, information gathered from 
copies of invitations, general correspondence, and speeches that / have retained. 
To the best of my knowledge this list is substantially complete. While I do not 
accept honoraria from outside groups, where applicable I have noted when my 
travel expenses were paid by an organization. In each case, the express sponsor 
of the event supplied the reimbursement. 


Date 

Event Sponsor 

Nature of Participation 

Funding 

8/27/93 

(and 

intermitte 

-ntly 

thereafter 

until 

1998) 

Second Circuit 
Naturalization 

Proceedings & Attorney 
Admissions Proceedings 

1 have periodically conducted 
Naturalization Proceedings and 
Attorney Admissions 
ceremonies. 

Draft of standard comments 
provided as attachment to 
Question 12(d). 

I have no record of 
receiving fending from 
the sponsors of this event. 

11/12/93 

Yale Law School 
Preiskel/Silverman Event 

i spoke on “Doing What’s 

Right: Ethical Questions for 
Private Practitioners Who 

Have Done or Will Do Public 
Service.” 

My travel expenses were 
reimbursed by the 
sponsor of this event, 

Yale Law School. 



Draft speech provided as 
attachment to Question 1 2(d). 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

1994 

Federal Judicial Center 

I appear on a video entitled 
“Your First Year on the 

Bench.” 

Video provided as attachment 
to Question 1 2(d). 

My travel expenses were 
reimbursed by the 
sponsor of this event, the 
Federal Judicial Center. 

3/17/94 

Revista Juridica de la 
Universidad 

Interamericana de Puerto 
Rico 

1 participated in a panel 
presentation on “Women in the 
Judiciary.” 

Draft speech provided as 
attachment to Question 12(d). 

My travel expenses were 
reimbursed by the 
sponsor of this event, la 
Universidad 

Interamericana de Puerto 
Rico. 

3/19/94 

Revista Juridica de la 
Universidad 

Interamericana de Puerto 
Rico 

1 attended the 40th National 

Law Review Conference. 

Draft speech provided as 
attachment to Question 12(d). 

My travel expenses were 
reimbursed by the 
sponsor of this event, la 
Universidad 

Interamericana dc Puerto 
Rico. 

3/25/94 

New York intellectual 
Property Law Association, 
Inc. 

1 attended this event on 
intellectual property law. 

Dinner was provided by 
the New York Intellectual 
Property Law 

Association, Inc. 

10/1/94- 

10/2/94 

New York Council of 
Defense Lawyers’ Retreat 

1 attended this event on 
forfeiture law. 

My travel and food 
expenses were 
reimbursed by the 
sponsor of this event, the 
New York Council of 
Defense Lawyers. 


Hogan-Morgenthau 

Associates 

1 received the Flogan- 
Morgenthau award. 

Draft speech provided as 
attachment to Question 12(d). 

Dinner was provided by 
the sponsor of this event, 
Hogan-Morgenthau 
Associates. 


Federal Bar Council 

Annual Law Day Dinner 

1 attended this event. 

Dinner was provided by 
the sponsor of this event, 
the Federal Bar Council. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

2/5/96 

Suffolk University Law 
School 

i presented a speech entitled, 
“Returning Majesty to the Law 
and Politics: A Modem 
Approach.” 

The basis for this speech is 
provided as an attachment to 
Question 12(a) and published 
at Sonia Sotomayor & Nicole 

A. Gordon, Returning Majesty 
to the Law and Politics: A 
Modern Approach, 30 Suffolk 
U.L. Rev. 35 (1996). 

My travel expenses were 
reimbursed by the 
sponsor of this event, 
Suffolk University Law 
School. 

2/7/96- 

2/25/96 

Federal Bar Council Santo 
Domingo Conference 

1 attended this conference. 

Travel, lodging and meals 
were provided by the 
sponsor of this event, the 
Federal Bar Council. 

3/15/96 

Latino and Latina 

American Law Students 
Association of 

Hofstra University School 
of Law 

I gave remarks at the 3*^ 

Annual Awards Banquet and 
Dinner Dance for the Latino 
and Latina American Law 
Students Association. 

Draft speech provided as 
attachment to Question 1 2{d). 

1 have no record of 
receiving funding from 
the sponsors of this event. 

5/17/96 

Hispanic National Bar 
Association 

1 gave remarks at the National 
Board of Governor’s 

Reception. 

Draft speech provided as 
attachment to Question 12(d). 

1 have no record of 
receiving funding from 
the sponsors of this event. 

6/2/96 

Federal Bar Council 

Annual Law Day Dinner 

1 attended this event. 

Dinner was provided by 
the sponsor of this event, 
the Federal Bar Council. 

6/5/96 

Anti -Defamation League 
Lawyer Dinner 

I attended this event. 

Dinner was provided by 
the sponsor of this event, 
the Anti-Defamation 
League. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

7/2/96- 

inm 

Puerto Rico Dependence 
of State Fourth of July 
Celebration Award 

I attended this event. 

Travel and lodging was 
provided by the sponsor 
of this event, the Puerto 
Rico Dependence of State 
organization. 

10/3/96 

Hispanic National Bar 
Association Convention 

I attended this event. 

The registration fee was 
waived for this event by 
the Hispanic National Bar 
Association. 

10/22/96 

National Conference of 
Christians and Jews 

Lawyers Dinner 

1 attended this event. 

Dinner was provided by 
the sponsor of this event, 
the National Conference 
of Christians and Jews. 

11/1/96- 

11/3/96 

Aspen Institute Seminar 
on International Human 
Rights 

! attended this event on 
international human rights law. 

Accommodations and 
meals were provided by 
the sponsor of this event, 
the Aspen Institute. 

11/7/96 

Princeton University 

1 gave remarks at the Latino 
Heritage Month Celebration. 

Draft speech provided as 
attachment to Question 1 2(d). 

My travel expenses were 
reimbursed by the 
sponsor of this event, 
Princeton University. 

2/16/97 

PricewaterhouseCoopers 
Intellectual Property 
Seminar 

1 spoke at this event on 
intellectual property law. 1 
participated in a panel 
discussion with other federal 
judges on the practice of patent 
law in the district courts. 

My travel, lodging, and 
meals were covered by 
the sponsor of this event, 
Princeton University. 

2i\mi 

Puerto Rican Bar 
Association 

1 introduced Judge Jose A. 
Cabranes at the 1997 Cocktail 
Reception Recognizing 
Excellence in the Judiciary. 

Draft speech provided as 
attachment to Question 12(d). 

1 have no record of 
receiving funding from 
the sponsors of this event. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

4/24/97 

Minority Judicial 

Internship Program 
Reception 

I attended this event on judicial 
internships for minority 
students. 

I have no record of 
receiving funding from 
the sponsors of this event. 

5/15/97 

Association of Judges of 
Hispanic Heritage 

I introduced John D. Feerick at 
this event, the Hispanic Judges 
Dinner. 

Draft speech provided as 
attachment to Question 12(d). 

My meals were provided 
by the sponsor of this 
event, the Association of 
Judges of Hispanic 
Heritage. 

9/14/97 

Hunts Point Multi-Service 
Center, Inc. 

I gave remarks at this 
Anniversary Event. 

Draft speech provided as 
attachment to Question 12(d). 

I have no record of 
receiving funding from 
the sponsors of this event. 

9/23/97 

Business Development 
Association: Women in 
the Law Panel 

I appeared on a panel with 

Judge Denise Cote and 
discussed women and the law. 

1 have no record of 
receiving funding from 
the sponsors of this event, 

10/13/97 

New York County 

Lawyers Association 
Edward Weinfeld Award 
Luncheon 

1 attended this event. 

A meal was provided by 
the sponsor of this event, 
the New York County 
Lawyers Association. 

10/16/97 

International Anti- 
Counterfeiting Coalition 

1 gave remarks at this 
luncheon. 

Draft speech provided as 
attachment to Question 12(d). 

My travel, lodging, and 
meals were reimbursed 
by the sponsor of tills 
event. International Anti- 
Counterfeiting Coalition. 

10/17/97 

Georgetown University 

Law School Employment 
Discrimination Seminar 

I was a panelist at this event 
and spoke on Second Circuit 
employment discrimination 
cases. 

My travel, lodging, and 
meals were provided by 
the sponsor of this event, 
Georgetown University. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

11/13/97 

National Puerto Rican 
Coalition Event Lifetime 
Achievement Award 

1 attended this event. 

A meal was provided by 
the sponsor of this event, 
the National Puerto Rican 
Coalition. 

11/19/97 

Panel on Minority 

Clerkship Opportunities 

[ was a panel member at this 
event on minority clerkship 
opportunities. I spoke on the 
qualifications necessary to 
clerk for a federal judge. 

I have no record of 
receiving funding from 
the sponsors of this event. 

11/24/97 

Association of Hispanic 
Judges 

1 attended this event on 
Hispanics and the law. 

1 have no record of 
receiving funding from 
the sponsors of this event. 

11/26/97 

Federal Bar Council 
Luncheon 

I attended this event. 

A meal was provided by 
the sponsor of this event, 
the Federal Bar Council. 

3/27/98 

New York Intellectual 
Property Law Association 
Event 

I attended this event on 
intellectual property law. 

A meal was provided by 
the sponsor of this event, 
the New York Intellectual 
Property Law 

Association. 

3/28/98 

Hispanic National Bar 
Association Moot Court 

I judged a moot court 
competition. 

Transportation, lodging, 
and meals were provided 
by the sponsor of this 
event, the Hispanic 

National Bar Association. 

4/23/98 

New York Women’s Bar 
Association & Grand 

Street Settlement 

I participated in “Take Our 
Daughters to Work Day” and 
spoke with a group of children 
about the work of a judge. 

1 have no record of 
receiving funding from 
the sponsors of this event. 

4/24/98 

ABA Section of Litigation 

1 attended The John Minor 
Wisdom Public Service and 
Professionalism Awards and 
Luncheon and may have given 
limited welcoming remarks. 

I have no record of 
receiving funding from 
the sponsors of this event. 


20 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 00183 Fmt6601 Sfmt6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 




172 



Event Sponsor 

Nature of Participation 

Funding 

4/28/98 

Anti-Defamation League 
New York Lawyers 

Division Dinner 

I attended this event. 

A meal was provided by 
the sponsor of this event, 
the Anti-Defamation 
League. 

5/5/98 

Speech at NYU Law 

School Honoring Xavier 
Romeu Malta 

f gave remarks at this event 
honoring Xavier Romeu Matta. 
My remarks were similar to the 
speech 1 gave on 5/13/99, a 
copy of which is provided as 
an attachment to Question 

12(d). 

I have no record of 
receiving funding from 
the sponsors of this event. 

5/9/98 

Yale Law School 

Barristers Union 
Competition 

1 presided over the John 

Fletcher Caskey/John Currier 
Gallagher Prize Trial event. 

My travel expenses were 
reimbursed by the 
sponsor of this event, 

Yale Law School. 

6/5/98 

Pane! on International 
Arbitration 

I participated in a panel 
discussion with Jeff Livingston 
on international arbitration. I 
spoke on the differences 
between arbitration and 
litigation. 

1 have no record of 
receiving funding from 
the sponsors of this event. 

9/15/98 

us Dept, of Justice, 

Federal Bureau of Prisons, 
Metropolitan Detention 
Center 

1 gave remarks at Hispanic 
Heritage Month celebration of 
Women in Leadership. 

Draft speech provided as 
attachment to Question 12(d). 

1 have no record of 
receiving funding from 
the sponsors of this event. 

9/22/98 

New York County 

Lawyers Association, 
Committee on Minorities 
and the Law 

1 gave remarks at a reception 
for Ellis Cosc’s The Best 
Defense, NYCLA's Minority 
Judicial Internship Program, 
and Hon. Baer and Mrs. Baer. 

Draft speech provided as 
attachment to Question 1 2(d). 

1 have no record of 
receiving funding from 
the sponsors of this event. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

9/23/98 

N.Y. Women’s Bar 
Association and NYU 
Center of Labor and 
Employment Law 

I participated in a panel on 
“Sexual Harassment: How to 
Practice Safe Employment.” 

I have no record of 
receiving funding from 
the sponsors of this event. 

9/24/98 

National Puerto Rican 
Coalition, Inc. 

{ addressed the participants of 
the National Policy Conference 
during the membership 
luncheon. 

Draft speech provided as 
attachment to Question 12(d). 

My travel and meal 
expenses were 
reimbursed by the 
sponsor of this event, the 
National Puerto Rican 
Coalition, Inc. 

10/7/98 

Winthrop, Stimson, 

Putnam & Roberts 

1 attended this program on 
“Breaking Down Barriers - 
Reaching New Heights” 
focusing on career strategies 
for minority professionals. 

News clippings provided as 
attachment to Question 1 2(d). 

I have no record of 
receiving funding from 
the sponsors of this event. 

10/15/98 

South Bronx Mental 

Health Council, Inc. 
Community Mental Health 
Center 

1 attended this celebration of 
Hispanic Heritage month, Fifth 
Annual Dinner Dance. I spoke 
on my experience as a child 
with health care in the South 
Bronx. 

1 have no record of 
receiving tunding from 
the sponsors of this event. 

10/16- 

10/17/98 

Georgetown University 

Law Center, Continuing 
Legal Education 

1 spoke on a panel entitled 
“Litigating Employment 

Cases: Views from the Bench.” 

i have no record of 
receiving ftinding from 
the sponsors of this event. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

10/24/98 

Connecticut Hispanic Bar 
Association 

I gave remarks on the Fifth 
Annual Awards Celebration 
and Scholarship Presentation. 
The theme was “Hispanic 
Females in Leadership.” 

Draft speech provided as 
attachment to Question 12(d). 

My meals were paid by 
the sponsor of this event, 
the Connecticut Hispanic 
Bar Association. 

10/26/98 

Federal Correctional 
Institution at Otisville 

I gave remarks at the Hispanic 
Heritage Month Program. 

Draft speech provided as 
attachment to Question 12(d). 

I have no record of 
receiving funding from 
the sponsors of this event. 

10/28/98 

The Cervantes Society 

New York County 

Supreme Court 

I gave remarks at the 3"* 

Annual celebration of Hispanic 
Heritage Month celebrating 
women in leadership. 

Draft speech provided as 
attachment to Question 12(d). 

I have no record of 
receiving funding from 
the sponsors of this event. 

1 1/19/98 

New York Law School 

I spoke on a panel at the Third 
Annual Forum on Clerkship 
Opportunities for Students of 
Color. 1 discussed the 
qualifications necessary to 
obtain a judicial clerkship. 

1 have no record of 
receiving funding from 
the sponsors of this event. 

12/4/98 

Beate Gordon and the 
Japanese Consulate 

I spoke at a ceremony 
honoring Beate Gordon. 

Draft speech provided as 
attachment to Question 12(d). 

I have no record of 
receiving funding from 
the sponsors of this event. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

1/20/99 

Panel Discussion at 

Facultad de Derecho 
Eugenio Maria dc Hostos 

Mayagucz, Puerto Rico 

1 participated in this panel 
discussion and spoke on the 
United States Judicial System. 

News clipping provided as 
attachment to Question ! 2(d). 

My travel, meal, and 
lodging expenses were 
reimbursed by the 
sponsor of this event, 
Dcrecho Eugenio Maria 
de Hostos. 

2126199 

Ida Castro Reception 

1 attended this reception 
honoring Ida Castro. 

1 have no record of 
receiving funding from 
the sponsors of this event. 

3/14/99 

New York Law School 

i judged the final round of the 
Robert F. Wagner, Sr. National 
Labor & Employment Law 

Moot Court Competition. 

I have no record of 
receiving funding from 
the sponsors of this event. 

3/18/99 

B1 Dario Award Luncheon 

1 attended this event. 

Dinner was provided by 
the sponsor of this event, 

El Dario. 


Metropolitan Black Bar 
Association 

! attended this event and 
received an award at the 1 9^*^ 
Annual Gertrude E. Rush 

Award Dinner. 1 spoke on the 
need for groups to work 
together to promote 
communities. 

Dinner was provided by 
the sponsor of this event, 
the Metropolitan Black 

Bar Association, 

4/19/99 

NYU School of Law, 
Lawyering Program 

1 judged this moot court event. 

1 have no record of 
receiving funding from 
the sponsors of this event. 

4/20/99 

Columbia Law School, 
Center for Public Interest 
Law 

I gave remarks at the 1 999 
Annual Public Interest Awards 
Dinner. 

Draft speech provided as 
attachment to Question 1 2(d). 

Dinner was provided by 
the sponsor of this event, 
Columbia Law School 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

4/22/99 

New York Women’s Bar 
Association & Grand 

Street Settlement 

1 participated in “Take Our 
Daughters to Work Day” and 
spoke with a group of children 
about the work of a judge. 

I have no record of 
receiving funding from 
the sponsors of this event. 

4/30/99 

Women’s Bar Association 
of the State of New York 

I provided remarks at the 
Association’s 1999 

Convention, ’’Women Moving 
Forward.” 

Draft speech and news clipping 
provided as attachment to 
Question 12(d). 

My travel expenses were 
reimbursed by the 
sponsor of this event, the 
Women’s Bar 

Association of the State 
of New York. 

5/1/99 

Panel on Appellate 
Advocacy 

SponvSor unknown. 

1 participated in this panel on 
effective appellate advocacy. I 
spoke on tips for improving 
appellate advocacy skills. 

1 have no record of 
receiving funding from 
the sponsors of this event. 

5/13/99 

Puerto Rican Bar 
Association 

42"^ Anniversary Gala 

Banquet. 1 presented Xavier 
Romeu Malta, Exec. Director 
for the Puerto Rico Industrial 
Development Corp., with the 
Hon. Felipe N. Torres Award 
for Outstanding Latino 

Attorney of the Year. 

I have no record of 
receiving funding from 
the sponsors of this event. 



Draft speech provided as 
attachment to Question 12(d). 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

5/20/99 

Association of Judges of 
Hispanic Heritage, Inc. 

Annual Awards Dinner 
Celebrating Diversity and 
Judicial Excellence. I 
presented the Frank Torres 
Commitment to Diversity 

Award to Xavier Romeu 

Matta, Seyfarth, Shaw, 
Fairweather & Geraldson. I 
gave a variant of the speech 
presented on 5/13/99, a copy of 
which is provided as an 
attachment to Question 12(d). 

1 have no record of 
receiving funding from 
the sponsors of this event. 

8/19/99 

Hispanic Bar Association 
of New Jersey 

1 attended the SO'** Anniversary 
Scholarship Dinner Dance and 
cocktail reception in my honor. 

1 spoke very briefly to express 
my gratitude for the support of 
the Association. 

News clipping provided as 
attachment to Question 1 2(d). 

My travel and meal 
expenses were 
reimbursed by the 
sponsor of this event, the 
Hispanic National Bar 
Association of New 

Jersey. 

9/1 1/99 

Colegio de Abogados de 
Puerto Rico 

I presented remarks at the 
Colegio de Abogados de 

Puerto Rico Asamblea Annual 
1999 regarding the importance 
of an independent judiciary. 

Draft speech provided as 
attachment to Question 12(d). 

My travel, meal, and 
lodging expenses were 
reimbursed by the 
sponsor of this event, 
Colegio de Abogados de 
Puerto Rico. 

9/24/99 

Hispanic Society of New 
York City Housing 
Authority 

1 spoke at this event without a 
prepared text on my 
experiences living in a housing 
project. 

Dinner was provided by 
the sponsor of this event, 
the Hispanic Society of 
New York City Housing 
Authority. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

mim 

Yale Law Women and The 
Collective on Women of 
Color in the Law 

1 participated in a panel 
discussion on “Gender and the 
Bench.” My remarks were 
similar to my 3/17/94 speech 
on “Women in the Judiciary.” 

My travel expenses were 
reimbursed by the 
sponsor of this event, 

Yale Law School. 

1 1/9/99 

NYU Law School 

Clerkship Night 

i attended this event on 
clerkship opportunities for law 
students. 1 spoke briefly on the 
qualifications necessary to 
obtain a judicial clerkship. 

I have no record of 
receiving funding from 
the sponsors of this event. 

3/9/00 

Bronx County Gender 

Bias Committee 

Bronx Women’s Bar 
Association 

I attended the First Annual 
Program for Women’s History 
Month. 

I have no record of 
receiving funding from 
the sponsors of this event. 

3/22/00 

CUNY School of Law 

{ participated in a panel on 
“Latinas cn la Ley,” a 
celebration of Women’s 

Heritage Month. My remarks 
were similar to my 3/17/94 
speech on “Women in the 
Judiciary.” 

1 have no record of 
receiving funding from 
the sponsors of this event. 

4/6/00 

Puerto Rico Bar 

Association 

1 attended the 43'*^ Annual 
Scholarship Gala Banquet. 1 
spoke very briefly to thank the 
sponsors of the event. 

1 have no record of 
receiving funding from 
the sponsors of this event. 

4/7/00 

New York Law School 

Law Review 

I received the Charles W. 
Froesscl award at this event. 

Draft speech provided as 
attachment to Question 12(d). 

I have no record of 
receiving funding from 
the sponsors of this event. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

4/28/00 - 
4/30/00 

Yale University Law 

School 

Women, Justice and 
Authority Planning 
Committee 

I gave a presentation to Yale 
law students. My remarks 
were similar to my 3/17/94 
speech on “Women in the 
Judiciary.” 

My travel and lodging 
expenses were 
reimbursed by the 
sponsor of this event, 

Yale Law School. 

5/30/00 

New York Women’s Bar 
Association 

1 participated in “Take Our 
Daughter to Work Day” and 
spoke with a group of children 
about the work of a judge. 

1 have no record of 
receiving funding from 
the sponsors of this event. 

6/20/00 

Litigation CLE 

I spoke on appellate advocacy 
at this event. I gave tips on 
how to be a better appellate 
advocate. 

1 have no record of 
receiving funding from 
the sponsors of this event. 

6/29/00 

Association of the Bar of 
the City of New York 
“The Current Status of 
Minorities in Our Judicial 
System” 

1 attended this event on the 
status of minorities in the 
judicial system, i spoke on the 
number of federal judges who 
have come from minority 
backgrounds. 

I have no record of 
receiving funding from 
the sponsors of this event. 

7/7/00 (or 

possibly 

6/28/00) 

National Association of 
Women Lawyers 

I participated in a panel 
discussion on “Beyond the 

Glass Ceiling for Women and 
Other Minorities.” 

I have no record of 
receiving funding from 
the sponsors of this event. 

7/8/00 

National Association of 
Women Lawyers 

1 attended this event and 
received the Arabella Babb 
Mansfield Award, I spoke 
briefly to express my gratitude 
for receiving the award and to 
underscore the need for 
collaborative efforts. 

1 have no record of 
receiving funding from 
the sponsors of this event. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

7/9/00 

American Bar Association 

1 spoke on successful models 
for bringing minorities into the 
legal profession at this event, 
the Presidential Showcase 
program entitled “Town 

Meeting on Diversity in the 
Legal Profession.” 

i have no record of 
receiving funding from 
the sponsors of this event. 

9/19/00 

Federal Bar Council Inns 
of Court 

I participated in a panel 
discussion on end of life 
issues. I spoke on the state of 
the law on this topic. 

Video provided as attachment 
to Question 12(d). 

1 have no record of 
receiving funding from 
the sponsors of this event. 

10/07/00 

Hispanic National Bar 
Association 

[ attended the HNBA 
Convention. J spoke briefly on 
advocacy tips and on the 
importance of legal public 
service. 

My travel, lodging, and 
meal expenses were 
reimbursed by the 
sponsor of this event, the 
Hispanic National Bar 
Association. 

10/24/00 

Association of the Bar of 
the City of New York 

I participated in a panel on 
“The Ins and Outs of Judicial 
Clerkships.” 

I have no record of 
receiving funding from 
the sponsors of this event. 

11/00 

Puerto Rican Legal 

Defense and Education 

Fund 

I attended a PRLDKF event. 

1 have no record of 
receiving funding from 
the sponsors of this event. 

11/13/00 

Lawyering for Social 

Justice 

I presented the Jurist in 
Residence Lecture. 

Draft speech provided as 
attachment to Question 12(d). 

My travel expenses were 
reimbursed by the 
sponsor of this event, 
Syracuse University 

College of Law. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

11/30/00 

Litigators’ Club 

1 spoke about the difference 
between the Court of Appeals 
and the District Court at this 
breakfast meeting. 

Draft speech provided as 
attachment to Question 12(d). 

1 have no record of 
receiving funding from 
the sponsors of this event. 

12/5/00 

Fordham University 

School of Law 

1 judged the Sixteenth Annual 
Metropolitan Mentor Moot 
Court Competition. 

1 have no record of 
receiving funding from 
the sponsors of this event. 

12/19/00 

Federal Bar Council 
Committee on Second 
Circuit Courts 

I spoke about what it means to 
be a lawyer and received 
questions at this event. 

I have no record of 
receiving funding from 
the sponsors of this event. 

1/20/01 

Second Circuit Committee 
Meeting 

I spoke about my experiences 
as a judge at the trial and 
appellate level at this event. 

1 have no record of 
receiving funding from 
the sponsors of this event. 

1/25/01 - 
1/28/01 

Arizona State University 
College of Law 

1 spoke on the topic 
“Lawyering for Social Justice.” 

I discussed my life experiences 
and the role of minority bar 
organizations. 

News clipping provided as 
attachment to Question 12(d). 

My travel, meal, and 
lodging expenses were 
reimbursed by the 
sponsor of this event, 
Arizona State University 
College of Law. 

2/27/01 

National Hispanic 
Prosecutors Association 

1 attended this event. 1 gave 
tips on advocacy skills. 

1 have no record of 
receiving funding from 
the sponsors of this event. 

4/22/01 

Pace University School of 
Law 

I judged the Grand Moot 
Competition. 

1 have no record of 
receiving funding from 
the sponsors of this event. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

5/15/01 

Federal-State Judicial 
Council 

! participated in a symposium 
on post-conviction relief. 1 
spoke on the execution of 
judgments of conviction. 

I have no record of 
receiving funding from 
the sponsors of this event. 

6/3/01- 

6/5/01 

Princeton University 

1 received an honorary degree 
at this event. 

My travel, lodging, and 
meals were provided by 
the sponsor of this event, 
Princeton University. 

9/9/01 

Hofstra Law School 

I introduced Justice Antonin 
Scalia at this event. 

Draft speech provided as 
attachment to Question 12(d). 

I have no record of 
receiving funding from 
the sponsors of this event. 

9/13/01 

Columbia University Law 
School 

I participated in the “Advice 
from the Judges” program. I 
gave tips on how to be a better 
advocate. 

1 have no record of 
receiving funding from 
the sponsors of this event. 

10/20- 

10/23/01 

Panel Discussion with 
Foreign Judges 

The Hague, Netherlands 

I participated in a panel 
discussion on the 1980 Hague 
Convention on the Civil 

Aspects of International Child 
Abduction. I spoke on the 
implementation of the Hague 
Convention in the United 

Stales and abroad. 

My travel expenses were 
reimbursed by the 
sponsor of this event, the 
United States Department 
of State. 

10/26- 

10/28/01 

University of California, 
Berkeley, Boalt Hall 

School of Law 

I presented the Olmos Lecture 
at this event, “Raising the Bar: 
Latino and Latina Presence in 
the Judiciary and the Struggle 
for Representation.” 

Draft speech provided as 
attachment to Question 1 2(a) 
and published as A Latina 
Judge’s Voice, 13 Berkeley La 
Raza Law Journal 87 (2002). 

My travel, lodging, and 
meal expenses were 
reimbursed by the 
sponsor of this event, the 
University of California, 
Berkeley, Boalt Hal! 

School of Law. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

11/1/01 

Rutgers Law School 

I gave remarks for the 
introduction of Ida Castro for 
the Fannie Bear Besser Award 
at the Rutgers Law School 
Alumni Dinner. 

Draft speech provided as 
attachment to Question 12(d). 

My travel expenses were 
reimbursed by the 
sponsor of this event, 
Rutgers University. 

11/8/01 

Bar Association of the 

City of New York Forum 
on Minorities in the 

Federal Courts 

I participated in a panel 
discussion on minorities in the 
federal courts. I spoke on the 
qualiftcations for obtaining a 
judicial clerkship. 

I have no record of 
receiving funding from 
the sponsors of this event. 

11/30/01- 

12/1/01 

Princeton University 
Seminar: “Puerto Ricans: 
Second Class Citizens in 
Our Democracy?” 

I moderated a symposium 
panel on “Puerto Ricans: 

Second Class Citizens in Our 
Democracy?” I did not make 
any remarks of my own. 

My travel, lodging, and 
meal expenses were 
reimbursed by the 
sponsor of this event, 
Princeton University. 

1/22/02 

Yale Law School 
Association of New York 

1 participated in a panel 
discussion entitled, “How 

Judges Really Work.” 

1 have no record of 
receiving funding from 
the sponsors of this event. 

1/24/02 

University of 

Pennsylvania Law School, 
Keedy Cup Moot Court 

1 judged this moot court 
competition. 

My travel, lodging, and 
meal expenses were 
reimbursed by the 
sponsor of this event, the 
University of 

Pennsylvania Law 

School. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

inmi 

The Princeton Club 

1 spoke at “A Visit With 
Princeton Women’s Network 
of New York City.” 

Draft speech provided as 
attachment to Question 12(d). 

I have no record of 
receiving funding from 
the sponsors of this event. 

3/23/02 

Villanova Law School 

1 judged the Reimel Finals, a 
moot court competition. 

My travel, lodging, and 
meal expenses were 
reimbursed by the 
sponsor of this event, 
Villanova Law School. 

4/14/02 

New York University 
School of Law 

I judged a moot court 
competition. 

I have no record of 
receiving funding from 
the sponsors of this event. 

4/18/02 

Cardozo School of Law, 
Yeshiva University 

I received the Most Influential 
Woman in the Law Award 
from the Latin American Law 
Students Association. 

Draft speech provided as 
attachment to Question 12(d). 

I have no record of 
receiving funding from 
the sponsors of this event. 

5/1/02 

FBI Speech 

Sponsored by Hispanic, 
Black, Irish, and 
Asian/Pacific Islander 
Committees 

I spoke at Unity Day. The 
theme was “United We Stand.” 

Draft speech provided as 
attachment to Question 1 2(d). 

1 have no record of 
receiving fimding from 
the sponsors of this event. 

6/4/02 

Second Circuit Judicial 

Assistants/Judicial 

Secretaries 

I spoke at the Administrative 
and Operational Training 
Workshop for Second Circuit 
Judicial Assistants/Judicial 
Secretaries. 

Draft speech provided as 
attachment to Question 12(d). 

1 have no record of 
receiving funding from 
the sponsors of this event. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

6/6/02- 

6/8/02 

Judicial Conference of the 
Second Circuit 

i attended this event. 

My travel, lodging, and 
meals were provided by 
the sponsor of this event, 
the Judicial Conference 
of the Second Circuit. 

9/10/02 

St. John’s University 

1 had a conversation with the 

St John University’s student 
body and dinner at the 2002- 
2003 Visiting Jurist Series. 

Draft speech provided as 
attachment to Question 12(d). 

I have no record of 
receiving ftinding from 
the sponsors of this event. 

10/08/02 

American Constitution 
Society 

I participated in an ACS Panel 
discussion on the sentencing 
guidelines. 

1 have no record of 
receiving funding from 
the sponsors of this event. 

10/21/02- 

10/22/02 

The National Symposium 
for United States Circuit 
Judges Judicial 

Conference 

1 attended this conference. 

My travel, lodging, and 
meals were provided by 
the sponsor of this event, 
the National Symposium 
for United States Circuit 
Judges. 

11/21/02 

& 

2004 

New York County Clerk’s 
Office 

1 attended the Juror 

Appreciation Day Ceremonies 
twice. At both events, 1 spoke 
on the importance ofjurors to 
our judicial system. 

I have no record of 
receiving funding from 
the sponsors of this event. 

12/12/02 

Justice Resource Center, 
Fordham University 

School of Law 

I presided over the final round 
of the 18'*’ Annual 

Metropolitan Mentor Moot 

Court Competition. 

I have no record of 
receiving funding from 
the sponsors of this event. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

2/14/03 

Constitutional Studies 
Center, Georgetown 
University Law Center 

I presided over this event, 
entitled “Rearguing Marbury v. 
Madison.^' 

Video provided as attachment 
to Question 12(d). 

My travel, lodging and 
meal expenses were 
reimbursed by the 
sponsor of this event, 
Georgetown University 
Law Center. 

mm?, 

Office of Legal Education 
Appellate Supervisors and 
Appellate Contacts 
Conference 

I spoke about “A View from 
the Bench” at this event. 1 
discussed advocacy tips. 

My travel expenses were 
reimbursed by the 
sponsor of this event, the 
Office of Legal Education 
Appellate Supervisors 
and Appellate Contacts. 

3/20- 

3/21/03 

Indiana University, 

Maurer School of Law 

1 delivered guest lectures to 
Professor James Torke’s Civil 
Procedure II Class, taught a 
criminal law class, and spoke 
at a Pro Bono Awards and 
Recognition Reception. 

Draft speech provided as 
attachment to Question 1 2(d). 

My travel, lodging, and 
meal expenses were 
reimbursed by the 
sponsor of this event, 
Indiana University. 

3/27/03 

NYU School of Law, 
Annual Survey of 

American Law 

1 made a tribute to John Sexton 
at this event. 

Draft speech provided as 
attachment to Question 1 2(a) 
and published at: Tribute to 

John Sexton, 60 N.Y.U. Ann. 
Surv. Am. L. 23 (2004). 

I have no record of 
receiving funding from 
the sponsors of this event. 

4/9/03 

Westchester Women’s Bar 
Association 

1 participated in a program 
entitled “Pathways to the 
Judiciary for Women: Smooth 
Ride or Rocky Road?” 

I have no record of 
receiving funding from 
the sponsors of this event. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

5/1/03 

NAAG Corrections 

Seminar 

I attended this seminar on 
corrections. 

1 have no record of 
receiving funding from 
the sponsors of this event. 

5/3/03 

Women’s Bar Association 
of the State of New York 

I spoke on a US Federal 
Sentencing Guidelines Panel at 
the 2003 “Where it all Began: 
Central New York Birthplace 
of Women’s Rights” 
convention. 

Draft speeches provided as 
attachment to Question 12(d). 

My travel, lodging, and 
meal expenses were 
reimbursed by the 
sponsor of this event, the 
Women’s Bar 

Association of the State 
of New York. 

6/21/03 

Princeton University 

! spoke on a panel entitled 
“The Judiciary and 

Democracy: Principle and 
Politics” at the Constitutional 
Principles in American History 
conference. 

Draft speech provided as 
attachment to Question 12(d). 

My travel, lodging, and 
meal expenses were 
reimbursed by the 
sponsor of this event, 
Princeton University. 

9/18/03 

Yale Law School 
Association of New York 
City 

1 participated in a roundtable 
discussion and reception on 
“The Art of Judging." 

1 have no record of 
receiving funding from 
the sponsors of this event. 

10/22/03 

Latin American Law 
Students Association 

Seton Hal! School of Law 

1 participated in the Seton Hal) 
School of Law Distinguished 
Lecturer Series. 

Draft speech provided as 
attachment to Question 12(d). 

1 have no record of 
receiving funding from 
the sponsors of this event. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

10/30/03 

Association of Judges of 
Hispanic Heritage, Inc. 

1 received the John Cairo 

Award for Judicial Excellence 
at the Hispanic Heritage 

Awards Dinner. 

Draft speech provided as 
attachment to Question 12(d). 

1 have no record of 
receiving funding from 
the sponsors of this event. 

1/28/04 

New York State Bar 
Association Commercial 
and Federal 

Luncheon 

I attended this event on 
commercial law. 

I have no record of 
receiving funding from 
the sponsors of this event. 

2/19/04 

Dominican Bar 

Association 

I attended this event. 

I have no record of 
receiving funding from 
the sponsors of this event. 

3/8/04 

American Bankruptcy 
Institute Moot Court Final 
(hosted by St. John’s Law 
School) 

1 judged this moot court 
competition. 

I have no record of 
receiving funding from 
the sponsors of this event. 

4/1/04 

University of Illinois 
Frederick Green Moot 

Court Competition & 

Brown v. Board 
conference & Brown Bag 
Discussion with Sports 

Law Society hosted by 
Professor Stephen Ross 

i participated in this moot 
court competition. I also 
participated in a brown bag 
lunch discussion on the 
baseball strike case. 1 also 
attended this event, entitled: 
“Promises to Keep? Brown v. 
Board and Equal Educational 
Opportunity.” 

My travel, lodging, and 
meal expenses were 
reimbursed by the 
sponsor of this event, the 
University of Illinois. 

4/8/04 

American Bankruptcy 
Institute and St. John’s 
University School of Law 

1 judged the 12* Annual Judge 
Conrad B. Duberstcin Moot 
Court Competition. 

1 have no record of 
receiving funding from 
the sponsors of this event. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

6/7/04 

Brooklyn Law School, 

New York State-Federal 
Judicial Council 

1 participated in a panel 
discussion on ‘The State and 
Federal Courts Perspectives” at 
this event, entitled “ Tale of 

Two Systems: The State and 
Federal Courts in New York. 
Current Issues Concerning 
Federal Preemption.” 

1 have no record of 
receiving funding from 
the sponsors of this event. 

6/19/04 

American Constitution 
Society for Law and 

Policy 

i contributed to the panel, “The 
Future of Judicial Review: The 
View from the Bench” at the 
2004 National Convention. 

The theme was “Liberty and 
Equality in the 2 Century.” 

My travel, lodging, and 
meal expenses were 
reimbursed by the 
sponsor of this event, 
American Constitution 
Society for Law and 

Policy. 

9/10/04 

NYS Unified Court 

System 

[ gave remarks on “Celebration 
of Unity and Renewal in 

Tribute to the Sacrifices made 
on September 1 1 , 200 1 

Draft speech provided as 
attachment to Question 12(d). 

1 have no record of 
receiving funding from 
the sponsors of this event. 

10/10/04 

2004 Hispanic National 

Bar Association 

Convention 

1 was a panelist in a discussion 
entitled, “How to Become a 

Law Clerk.” 1 also accepted the 
Latina Judge of the Year 

Award. 

Draft speech provided as 
attachment to Question 12(d). 

1 have no record of 
receiving funding from 
the sponsors of this event. 

11/9/04 

Puerto Rican Legal 

Defense and Education 

Fund event honoring John 
Carro Sheridan 

I presented remarks similar to 
those given on 10/30/03 at the 
Hispanic Heritage Awards 
Dinner. 

I have no record of 
receiving funding from 
the sponsors of this event. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

11/10/04 

Joseph A. Forgione 
Development School for 
Youth Benefit Luncheon 

1 attended this event. 

I have no record of 
receiving funding from 
the sponsors of this event. 

1 1/12/04 

DRi The Voice of the 
Defense Bar 

I participated in a pane! 
entitled, “Appellate Practice 
from Both Sides of the Bench.” 

1 have no record of 
receiving funding from 
the sponsors of this event. 

12/1- 

12/4/04 

Latin American Judges 
Seminar 

Monteixey, Mexico 

I was invited to this event by 
the US State Department and 
Department of Justice. Judges 
from all levels of the Mexican 
Judiciary attended. I spoke on 
U.S- laws regarding the Hague 
Convention on the Civil 

Aspects of Internationa! Child 
Abduction. 

My travel expenses were 
reimbursed by the 
sponsors of this event, the 
US State Department and 
Department of Justice. 

1/16/05 

Puerto Rican Bar 
Association 

1 attended this event and gave 
introductory remarks. 

1 have no record of 
receiving funding from 
the sponsors of this event. 

2/23- 

2/24/05 

The Federal Judicial 

Center 

The Hague Convention on 
the Civil Aspects on 
International Child 
Abduction 

I attended this event. 

My travel expenses were 
reimbursed by the 
sponsor of this event, the 
US State Department. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

2/25/05 

Duke Law School 

1 participated in the Dean’s 

Cup Moot Court Panel and 
Discussion. 

A video of this presentation is 
available at 

httn://www.law.duke.edu/webc 

ast/?match=Sonia+Sotomavor. 

I have requested a copy of the 
video from Duke Law School, 
and will provide it as soon as 1 
receive it. 

My travel, lodging, and 
meal expenses were 
reimbursed by the 
sponsor of this event, 

Duke Law School. 

3/16/05 

Puerto Rican Bar 
Association and 

Association of Judges of 
Hispanic Heritage 

1 gave remarks at this event, 
the Launching Reception for 
the Judicial internship 

Placement Program. 

Draft speech provided as 
attachment to Question 12(d). 

1 have no record of 
receiving funding from 
the sponsors of this event. 

4/14/05 

Columbia Latino 
Organization 

I attended this End of Semester 
Reception and spoke on the 
importance of clerking. 

1 have no record of 
receiving funding from 
the sponsors of this event. 

4/15/05 

Latino Law Students 
Association 

1 attended this event. 

Draft speech provided as 
attachment to Question 1 2(d). 

1 have no record of 
receiving funding from 
the sponsors of this event. 

7/7/05 

2005 Junior Statesman 
Summer School 

I presented remarks to Yale 

Law students. I discussed how 
cases are assigned to panels on 
the Second Circuit and how 
panels operate. 

I have no record of 
receiving funding from 
the sponsors of this event. 

10/6/05 

Latino Law Students Panel 
on Latinos in the Judiciary 

1 participated in this panel 
discussion on Latinos in the 
judiciary. 

I have no record of 
receiving funding from 
the sponsors of this event. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

10/18/05 

Hispanic National Bar 
Association 

1 received an Equal Justice 
Award and spoke on a panel 
entitled “A View from the 
Bench: Effective Courtroom 
Strategies and Techniques at 
the Annual Convention.” 

My travel and meal 
expenses were 
reimbursed by the 
sponsor of this event, the 
Hispanic National Bar 
Association. 

11/15/05 

Federal Bar Association 

1 gave remarks at the Motion 
by the Federal Bar Association 
and Others to Admit New 
Members. 

Draft speech provided as 
attachment to Question 12(d). 

1 have no record of 
receiving fiinding from 
the sponsors of this event. 

2/2/06 

Puerto Rican Bar 
Association Pane! 

1 participated in this discussion 
panel on “Perspectives from 
the Bench: Effective 

Courtroom Techniques.” 

1 have no record of 
receiving funding from 
the sponsors of this event. 

2/9/06 

George Washington 
University Law School 

Moot Court Event 

1 Judged a moot court 
competition. 

My travel expenses were 
reimbursed by the 
sponsor of this event, 
George Washington 
University Law School. 

2/18/06 

PrioewaterhouseCoopers 

I participated in a U.S. Circuit 
Judges Panel at the 
PricewaterhouseCoopers 
Leadership Forum. 1 spoke on 
intellectual property issues. 

My travel, lodging, and 
meal expenses were 
reimbursed by the 
sponsor of this event, 
PricewaterhouseCoopers. 

2/26/06 

New York University 

School of Law 

I participated in a moot court 
competition on immigration 
law. 

I have no record of 
receiving funding from 
the sponsors of this event. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

3/6/06 

University of Puerto Rico 
School of Law 

1 participated in the Initiation 
Ceremony for die Law 

Review’s 75th volume Board 
of Editors. The theme was: 

How to be an Effective 

Advocate in Court. 

Draft speech provided as 
attachment to Question 12(d). 

My travel, lodging, and 
meal expenses were 
reimbursed by the 
sponsor of this event, 
University of Puerto Rico 
School of Law. 

3/16/06, 
and every 
March 
thereafter 

Pepperdine University 
School of Law 

Beginning in 2006, 1 spoke 
about The Judicial Process at 
the Wm. Maltew Byrne, Jr. 
Judicial Clerkship Institute. 

Beginning in 2008, 1 also 
spoke on The Role of the Law 
Clerk, as a separate panelist. 

My travel, lodging, and 
meal expenses were 
reimbursed by the 
sponsor of this event, 
Pepperdine University 
School of Law. 

4/7/06 

Yale Law School 

Sponsored by Simpson 
Thacher & Bartlett LLP 

The Yale Latino Law Students 
Association honored me with 
the Latino Law Students 
Association’s Public Service 
Award at the First Annual 

Public Service Award Dinner. 

Draft speech provided as 
attachment to Question 12(d). 

My travel expenses were 
reimbursed by the 
sponsor of this event, the 
Latino Law Students 
Assoeiation at Yale. 

6/14/06 

City Bar Center for CLE 
at the New’ York City Bar 

1 spoke on “Appellate Practice- 
Effective Brief Writing and 

Oral Advocacy” at the 16 Hour 
Bridge-Thc-Gap (Litigation 
Day). 

1 have no record of 
receiving funding from 
the sponsors of this event. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

10/04/06 

Latino Law Students 
Association 

1 received the Professional 
Leadership Award at this 
event. 

Draft speech provided as 
attachment to Question 12(d). 

I have no record of 
receiving funding from 
the sponsors of this event. 

10/12/06 

Federal Judicial Center, 
Georgetown University 

Law Center 

I spoke on a roundtable at this 
event regarding Immigration 
Law for Judges of the U.S. 
Courts of Appeals. 

Draft speech provided as 
attachment to Question 12(d). 

My travel expenses were 
reimbursed by the 
sponsor of this event, 
Georgetown University 

Law Center. 

1 1/9/06 

Conference on 

International Law, 
Sponsored by St. John’s 
Law School 

I participated on a panel with 
foreign judges regarding 
international law. 1 spoke on 
the permissible uses of 
international law by American 
courts. 

I have no record of 
receiving funding from 
the sponsors of this event. 

1/9/07 

University of Puerto Rico 
Visiting Professor 

I spoke to a class on my life 
and being a judge. 

My travel, lodging, and 
meal expenses were paid 
for by the sponsor of this 
event, the University of 
Puerto Rico. 

2/14/07- 

2/16/07 

Federal Judicial Center 
Roundtable 

I spoke on a panel regarding 
the effective uses of 
information technology for 
judges. 

My travel, lodging, and 
meal expenses were paid 
for by the sponsor of this 
event, the Federal 

Judicial Center. 

3/8/07 

Round Table Discussion 

Cardozo Law School 

I participated in a panel and 
dinner with law faculty. 1 
spoke on the need to assist 
students in becoming better 
writers. 

i have no record of 
receiving funding from 
the sponsors of this event. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

4/5/07 

Dinner with AnBrycc 
Scholars 

New York University Law 
School 

1 attended this dinner. I spoke 
about my life experiences. 

I have no record of 
receiving funding from 
the sponsors of this event. 

mum 

Urban Health Plan, Inc. 

I was inducted into the “Wall 
of Fame" at the 12* Annual 
Urban Health Plan Celebration 
Community Health 

Symposium and Kick-off 
Reception. 

Draft speech and video 
provided as attachment to 
Question 12(d). 

i have no record of 
receiving funding from 
the sponsors of this event. 

10/15/07 

Latin American Law 
Students Association 

Event 

Cornel! Law School 

1 gave remarks at this event. 1 
spoke informally on my life 
experiences and on the 
qualifications necessary to 
become a judicial law clerk. 

My travel expenses were 
reimbursed by the 
sponsor of this event, 
LALSA (Cornell Law 
School). 

1 1/12/07 

Vermont Law School 

1 presented remarks at “A 
Celebration of the Life and 
Service of the Honorable 

James L. Oakes." 

Draft speech provided as 
attachment to Question 1 2(d). 

My travel expenses were 
reimbursed by the 
sponsor of this event, 
Vermont Law School. 

1/18/08 

United Slates Courthouse 
Burlington, VT 

1 gave remarks at the unveiling 
of a special commemorative 
portrait of Judge Fred I. 

Parker. 

Draft speech provided as 
attachment to Question 12(d). 

My travel expenses were 
reimbursed by the 
sponsor of this event, US 
Court of Appeals for the 
Second Circuit. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

5/5/08 

Yale Law School 

I judged the Morris Tyler Moot 
Court of Appeals Thurman 
Arnold Prize Finals. 

I also attended the Yale Latino 
Students Luncheon with LLSA 
and the Women of Color 
Collective. 

My travel expenses were 
reimbursed by the 
sponsor of this event, 

Yale Law^ School. 

5/15/08 

Roundtable Discussion 
with the Appellate Chiefs 
from six USAOs 

1 participatcxl in this panel 
discussion. I spoke on 
appellate advocacy tips. 

I have no record of 
receiving funding from 
the sponsors of this event. 

6/5/08 

Administrative Office of 
the US Courts Judicial 
Conference 

1 attended this conference. 

My travel, lodging, and 
meal expenses were paid 
for by the sponsor of this 
event, the Administrative 
Office of the US Courts. 

7/30/08 

Legal Outreach, Inc. 

i judged the preliminary round 
of the Columbia SLI mock trial 
competition for the 2008 
Summer Law Institute. 

I have no record of 
receiving funding from 
the sponsors of this event. 

10/08/08 

Cornell Law School 

Latino Law Students 
Association 

I gave remarks at the LALSA 
Hispanic Heritage Month 
Discussion. 

Draft speech provided as 
attachment to Question 1 2(d). 

My travel expenses were 
reimbursed by the 
sponsor of this event. 

Latino Law Students 
Association (Cornell Law 
School). 

10/20/08 

University of Hartford 

I gave remarks at the Jon 
Newman Annual Lecture on 

Law and Justice. 

Draft speech provided as 
attachment to Question 12(d). 

My travel expenses were 
reimbursed by the 
sponsor of this event. 
University of Hartford. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

10/29/08 

New York University 
School of Law 

At the Journal of International 
Law and Politics Symposium, 
“The Normalizing of 
Adjudication in Complex 
International Governance 
Regimes: Patterns, 

Possibilities, and Problems,” I 
joined a roundtable discussion 
on “Dynamic Relations 
between International and 
National Tribunals.” 

I have no record of 
receiving funding from 
the sponsors of this event. 

1/16/09 

National Urban Fellows 

1 spoke on a panel about Social 
Justice in Public Education and 
Public Health at the Retreat 
and 39^^ Annual Leadership 
Conference: “A New Wave: 
Leaders Changing America.” 

My travel expenses were 
reimbursed by the 
sponsor of this event, the 
National Urban Fellows. 

2/02/09 - 
2/07/09 

Belizean Grove 

Peru 

1 participated in a panel 
discussion on the importance 
of standards of review to the 
appellate process. 

1 have no record of 
receiving funding from 
the sponsors of this event. 

2/28/09 

Yale Law School 

Federalist Society 

I moderated the “Confirmation 
Battles and Presidential 
Nominations” panel at the 

2009 Federalist Society 

Student Symposium on 
Separation of Powers in 
American Constitutionalism. 

Draft speech provided as 
attachment to Question 12(d). 

My travel expenses were 
reimbursed by the 
sponsor of this event, 

Yale Law School 

Federalist Society. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

4/17/09 

Black, Latino, Asian 

Pacific American Law 
Alumni Association 

New York University 
School of Law 

1 gave the keynote address at 
this event, the BLAPA Annual 
Spring Dinner. The tlieme was 
“Being the Change We Need 

For Our Communities.” 

Draft speech provided as 
attachment to Question 12(d). 

1 have no record of 
receiving funding from 
the sponsors of this event. 

4/28/09 

American Civil Liberties 
Union of Puerto Rico 

i spoke on “How Federal 

Judges Look to International 
and Foreign Law Under Art. 

VI of the U.S. Constitution.” 

Video provided as attachment 
to Question 12(d). 

My travel expenses were 
reimbursed by the 
sponsor of this event, the 
American Civil Liberties 
Union of Puerto Rico. 

5/07/09 

New York County 

Lawyer’s Association 

1 spoke at a discussion of Ellis 
Cosc’s radio documentary, 
“Nerds in the Hood.” 

Draft speech provided as 
attachment to Question 12(d). 

1 have no record of 
receiving funding from 
the sponsors of this event. 

Date 

Unknown 

Colegio de Abogados, 
Puerto Rico 

1 participated in a panel 
discussion on “Women in the 
Judiciary.” 

News clipping provided as 
attachment to Question 1 2(d). 

My travel expenses were 
reimbursed by the 
sponsor of this event, 
Colegio de Abogados, 
Puerto Rico. 


12. Published Writings and Public Statements : 

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor, 
editorial pieces, or other published material you have written or edited, including 
material published only on the Internet. Supply four (4) copies of all published 
material to the Committee. 
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/ have done my best to identify alt items called for in this question, including 
through a review of my personal files and searches of publicly available 
electronic databases. I have located the following: 

Letter to the Editor: Anti-Latino discrimination at Princeton, The Daily 
Princetonian (May 10, 1974) 

Letter to the Editor: Criticizing the process of selecting a ‘minority dean,’ The 
Daily Princetonian (September 12, 1974) 

Letter to the Editor: Criticizing an anti-gay attack on campus. The Daily 
Princetonian (February 27, 1976) 

Note, Statehood and the Equal Footing Doctrine: The Case for Puerto Rican 
Seabed Rights, 88 Yale Law Journal 825 (1979), 

Sonia Sotomayor & Nicole A. Gordon, Returning Majesty to the Law and 
Politics: A Modern Approach, 30 Suffolk University Law Review 35 (1996). 

La Independencia Judicial: Que Necessitamos Para Conservarla, 60 Revista 
Dei. Colcgio De P.R. 59 (1999) (clip not available). 

A Latina Judge’s Voice, 13 Berkeley La Raza Law Journal 87 (2002). 

Tribute to John Sexton, 60 N.Y.U. Annual Survey of American Law 23 
(2004). 

Foreword to Daniel Terris, et al.. The International Judge: An Introduction to 
the Men and Women Who Decide the World’s Cases (2007). 

b. Supply four (4) copies of any reports, memoranda, or policy statements you 
prepared or contributed to the preparation of on behalf of any bar association, 
committee, conference, or organization of which you were or are a member or in 
which you have participated as defined in 11a. Include reports, memoranda, or 
policy statements of any working group of any bar association, committee, or 
conference which produced a report, memorandum, or policy statement, even 
where you did not contribute to it. If you do not have a copy of a report, 
memorandum, or policy statement, give the name and address of the organization 
that issued it, the date of the document, and a summary of its subject matter. 

Report to the Second Circuit Task Force on Gender, Racial and Ethnic Fairness in 
the Courts, November 21, 1997. 

Fordham University School of Law, Self-Study Report, February 2001. I 
requested a copy of this Report from Fordham University. The copy I received 
from Fordham, which appears to be missing some pages, is attached. 
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Puerto Rican Legal Defense and Education Fund, Letter to Governor Carey 
opposing the reinstatement of the death penalty, April 10, 1981. 

As a member of various court committees, 1 have prepared and contributed to 
numerous reports and memoranda on court issues, which relate to internal court 
deliberations and are not available for public dissemination. 

c. Supply four (4) copies of any testimony, official statements, or other 

communications relating, in whole or in part, to matters of public policy or legal 
interpretation, that you have issued or provided or that others presented on your 
behalf to public bodies or public officials. 

Senate Judiciary Committee, Confirmation Hearing for United States District 
Court for the Southern District of New York (June 1992) 

Senate Judiciary Committee, Confirmation Hearing for the United States Court of 
Appeals for the Second Circuit (September 1997) 


d- Supply four (4) copies, transcripts, or recordings of all speeches or talks delivered 
by you, including commencement speeches, remarks, lectures, panel discussions, 
conferences, political speeches, and question-and-answer sessions. Include the 
date and place where they were delivered and readily available press reports about 
the speech or talk. If you do not have a copy of the speech or a transcript or 
recording of your remarks, give the name and address of the group before whom 
the speech was given, the date of the speech, and a summary of its subject matter. 
If you did not speak from a prepared text, furnish a copy of any outline or notes 
from which you spoke. 

This chart includes all entries from my calendar, information gathered from 
copies of invitations, general correspondence, and speeches that I have retained. 
To the best of my knowledge this list is substantially complete. I am providing 
copies of those of my prepared draft texts that / could locate, but omissions and 
additions will have been made during the deliveries as a result of extemporaneous 
editing. 


Date 

Event Sponsor and Event 
Location 

.Nature of .fudge Sotomayor’s Participation 

Early 

I990’s 

Practicing Law Institute; 

“Facing the ‘90s as a Woman 
Lawyer in Corporate Law 
Practice” 

1 spoke on the topic of female lawyers in corporate 
practice. 

Video attached 
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Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

4/1/93 

American Bar Association 
Section on Litigation and 

Prentice Hail Law & Business 
Conference: “The Woman 
Advocate” 

Manhattan Grand Hyatt 

109 East 42"“ Street 

New York, NY 

1 participated in a panel discussion on female 
litigators. 1 spoke on my experiences as a lawyer 
and as a judge, and offered advice to female 
litigators. 

News clipping attached. 

8/27/93 
(and inter- 
mittently 
thereafter 
until 1998) 

Second Circuit Naturalization 
Proceedings & Attorney 
Admissions Proceedings 

40 Foley Square 

New York, NY 

1 have periodically conducted Naturalization 
Proceedings and Attorney Admissions ceremonies. 

Drafts of standard comments attached. 

11/12/93 

Yale Law School 
Preiskel/Silverman Event 

127 Wall Street 

New Haven, CT 

1 spoke on “Doing What's Right: Ethical Questions 
for Private Practitioners Who Have Done or Will 

Do Public Service.” 

Draft speech attached. 

1994 

Federal Judicial Center 

I appear on a video entitled, “Your First Year on 
the Bench.” 


Federal Judicial Center 

Thurgood Marshall Federal 
Judiciary Building 

One Columbus Circle NE 
Washington, DC 

Video attached. 

3/17/94 

Rcvisla Juridica de la 

Universidad Interamericana de 
Puerto Rico 

The Condado Plaza Hotel 

999 Ashford 

San Juan, Puerto Rico 

1 participated in a panel presentation on “Women in 
the Judiciary.” 

Draft speech attached. 
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Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

3/19/94 

Revista Juridica de la 
Universidad Intcramericana dc 
Puerto Rico 

The Condado Plaza Hotel 

999 Ashford 

San Juan, Puerto Rico 

i attended the 40th National Law Review 

Conference. 

Draft speech attached. 

1/17/95 

Hogan-Morgenthau Associates 

I received the Hogan-Morgenthau Award. 


Address or location unknown 

Draft speech attached. 

2/5/96 

Suffolk University Law School 

120 Tremont Street 

Boston, MA 

I presented a speech entitled, “Returning Majesty 
to the Law and Politics: A Modern Approach.” 

The basis for this speech is attached and published 
at Sonia Sotomayor & Nicole A. Gordon, 

Returning Majesty to the Law and Politics: A 

Modern Approach, 30 Suffolk U. L. Rev. 35 
(1996). 

3/15/96 

Latino and Latina American 

Law Students Association of 
Hofstra University School of 

Law 

Hempstead, NY 

1 gave remarks at the Annual Awards Banquet 
and Dinner Dance for the Latino and Latina 

American Law Students Association, 

Draft speech attached. 

5/17/96 

Hispanic National Bar 
Association 

1 gave remarks at the National Board of Governor's 
Reception. 


Ben Franklin Station 

P.0, Box 14347 

Washington, DC 

Draft speech attached. 

1 1/7/96 

Princeton University 

Princeton, NJ 

1 gave remarks at the Latino Heritage Month 
Celebration. 

Draft speech attached. 
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Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

2/16/97 

PricewaterhouseCoopers 
Intellectual Property Seminar 

Address or location unknown 

1 Spoke at this event on intellectual property law. 1 
participated in a panel discussion with other federal 
judges on the practice of patent law in the district 
courts. 



J have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

2/19/97 

Puerto Rican Bar Association 

14 Vesey Street 

New York, NY 

1 introduced Judge Jose A. Cabranes at the 1997 
Cocktail Reception Recognizing Excellence in the 
Judiciary. 

Draft speech attached. 

4/24/97 

Minority Judicial Internship 
Program Reception 

80 Centre Street, Room 533 

New York, NY 

1 do not recall whether I gave any remarks at this 
event. 1 have not found a draft of prepared remarks 
and have no knowledge if a video of this event 
exists. 

5/15/97 

Association of Judges of 
Hispanic Heritage 

I introduced John D. Feerick at the Hispanic Judges 
Dinner. 


Address or location unknown 

Draft speech attached. 

9/14/97 

Hunts Point Multi-Service 
Center, Inc. 

754 East 151“ Street 

Bronx, NY 

I attended this 30“'' Anniversary Event, 

Draft speech attached. 

9/23/97 

Business Development 
Association; Women in the 

Law Panel 

1 appeared on a panel with Judge Denise Cote. My 
remarks were similar to my 3/17/94 speech on 
“Women in the Judiciary.” 


Marriot Marquis 

1535 Broadway 

New York, NY 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 
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Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

10/16/97 

International Anti- 
Counterfeiting Coalition 

1730 M Street NW 

Suite 1020 

Washington, DC 

1 gave remarks at this luncheon on international 
counterfeiting. 

Draft speech attached. 

10/17/97 

Georgetown University Law 
School Employment 
Discrimination Seminar 

600 New Jersey Avenue NW 

Washington, DC 

I was a panelist at this event and spoke on Second 
Circuit employment discrimination cases. 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

11/13/97 

National Puerto Rican Coalition 
Event 

1 attended this event. 


Crown Plaza Hotel 

1605 Broadway 

New York, NY 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

11/19/97 

Panel on Minority Clerkship 
Opportunities 

New York Law School 

57 Worth Street 

New York, NY 

1 was a panel member at this event on minority 
clerkship opportunities. 1 spoke on the 
qualilications necessary to clerk for a federal judge. 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

11/24/97 

Association of Hispanic Judges 

122 East 42"“' Street, Suite 3700 
New York, NY 

I attended this event. I do not recall whether { gave 
any remarks. 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

3/28/98 

Hispanic National Bar 
Association 

Ben Franklin Station 

P.O. Box 14347 

Washington, DC 

1 judged a moot court competition. 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 
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Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

4/7/98 

Columbia Law School 

435 West 1 16"’ Street 

New York, NY 

I Spoke at a federal court externship class on 

Access to Justice. 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

4/23/98 

New York Women’s Bar 
Association & Grand Street 
Settlement 

I participated in “Take Our Daughters to Work 

Day” and spoke with a group of children about the 
work of a judge. 


U.S. Courthouse 

Room 4 1 0 

40 Foley Square 

New York, NY 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

4/24/98 

ABA Section of Litigation 

The Plaza Hotel 

768 5'^^ Avenue 

New York, NY 

I attended The John Minor Wisdom Public Service 
and Professionalism Awards and Luncheon and 
may have given limited welcoming remarks. 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

5/5/98 

Speech at NYU Law School 
Honoring Xavier Romeu Malta 

My remarks were similar to the speech I gave on 
5/13/99, a copy of which is attached. 


NYU Law School 

Vanderbilt Hall 

40 Washington Square South 
New York, NY 


5/9/98 

Yale Law School 

127 Wail Street 

New Haven, CT 

I presided over a mock trial at the John Fletcher 
Caskey/John Currier Gallagher Prize Trial Event. 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 
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Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

6/5/98 

Panel on [nlernational 

Arbitration 

New York Marriot Hotel 

525 Lexington Avenue 

New York, NY 

1 participated in a panel discussion with Jeff 
Livingston on international arbitration. 1 spoke on 
the differences between arbitration and litigation. 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

8/1 1/98 

Rosenman & Colin LLP 

575 Madison Avenue 

New York, NY 

f addressed professional issues with a group of 
summer associates. 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

8/21/98 

CUNY School of Law at 

Queens College 

65-21 Main Street 

Flushing, NY 

1 participated in a first-year orientation program. 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

9/15/98 

US Dept, of Justice, Federal 
Bureau of Prisons 

Metropolitan Detention Center 
P.O. Box 329001 

Brooklyn, NY 

1 gave remarks at a Hispanic Heritage Month 
celebration of Women in Leadership. 

Draft speech attached. 

9/22/98 

New York County Lawyers 
Association, Committee on 
Minorities and the Law 

14 Vesey Street 

New York, NY 

— 

1 attended the reception for Ellis Cose’s The Best 
Defense, NYCLA’s Minority Judicial Internship 
Program, and Hon. Baer and Mrs. Baer. 

Draft speech attached. 
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Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

9/23/98 

N.Y. Women’s Bar Association 
and NYU Center of Labor and 
Employment Law 

Davis Polk & Wardwell 

450 Lexington Avenue 

New York, NY 

I participated in a panel entitled, “Sexual 

Harassment: How to Practice Safe Employment.” 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

9/24/98 

National Puerto Rican 

Coalition, Inc. 

Senate Dirksen Building 
Washington, DC 

I addressed the participants of the National Policy 
Conference during the membership luncheon. 

Draft speech attached. 

10/7/98 

Winthrop, Stimson, Putnam & 
Roberts 

The Sky Club 

200 Park Avenue 

New York, NY 

1 attended a program on “Breaking Down Barriers - 
Reaching New Heights," focusing on career 
strategics for minority professionals. 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

News clippings attached. 

10/15/98 

South Bronx Mental Health 
Council, Inc. Community 

Mental Health Center 

Villa Barone Manore 

737 Throgs Neck Expressway 
Bronx, NY 

I attended the “Celebration of the Hispanic 

Heritage month. Fifth Annual Dinner Dance,” 1 
spoke on my experience as a child with health care 
in the South Bronx. 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

10/16- 

10/17/98 

Georgetown University Law 
Center, Continuing Legal 
Education 

New York Helmsley Hotel 

680 Madison Avenue 

New York, NY 

I spoke on a panel entitled “Litigating Employment 
Cases: Views from the Bench.” 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 
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Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

10/24/98 

Connecticut Hispanic Bar 
Association 

Amarante’s 

62 Cove Street 

New Haven, CT 

1 attended the Fifth Annual Awards Celebration 
and Scholarship Presentation. The theme was 
Hispanic Females in Leadership. 

Draft speech attached. 

10/26/98 

Federal Correctional Institution 
at Otisville 

2 Two Mile Drive 

Otisville, NY 

1 attended the Hispanic Heritage Month Program. 

Draft speech attached. 

10/28/98 

The Cervantes Society 

New York County Supreme 
Court 

60 Centre Street 

New York, NY 

1 attended the Annual celebration of Hispanic 
Heritage Month Celebrating Women in Leadership, 

Draft speech attached. 

1 1/6/98 

United States Court of Appeals 
for the Second Circuit 

Moynihan Federal Courthouse 
500 Pearl Street 

New York, NY 

1 was inducted into the U.S. Court of Appeals for 
the Second Circuit. 

Draft speech attached. 

U/19/98 

New York Law School 

57 Worth Street 

New York, NY 

1 spoke on a panel at the Third Annual Forum on 
Clerkship Opportunities for Students of Color. I 
discussed the qualifications necessary to obtain a 
judicial clerkship. 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

12/4/98 

Beate Gordon and the Japanese 
Consulate 

Japanese Consulate 

299 Park Avenue - # 1 8 

New York, NY 

1 spoke at a ceremony honoring Beate Gordon. 

Draft speech attached. 


57 


VerDate Nov 24 2008 1 1 :18 Jun 24, 2010 Jkt056940 PO 00000 Frm 00220 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 




209 


VerDate Nov 24 2008 


Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

1/20/99 

Panel Discussion at Facultad de 
Derecho Eugenio Maria dc 
Hostos, 

Calle Pera! #57 Sur- Esquina 
Calie Munoz Rivera 

Apartado Postal 1900 

Mayaguez, Puerto Rico 

I spoke on the United States J udicial System. 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

News clipping attached. 

3/5/99 

Riverside Church 

490 Riverside Drive 

New York, NY 

1 presented the eulogy at the Memorial Service for 
the Hon. Mary Johnson Lowe. 

Draft speech attached. 

3/14/99 

New York Law School 

57 Worth Street 

New York, NY 

! judged the final round of the Robert F. Wagner, 

Sr. National Labor & Employment Law Moot 

Court Competition. 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

4/17/99 

Metropolitan Black Bar 
Association 

New York Marriott 

333 Adams Street 

New York, NY 

1 received an award at the 19* Annual Gertrude E. 
Rush Award Dinner. 1 spoke on the need for 
groups to work together to promote our 
communities. 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

4/19/99 

NYU School of Law, 

Lawyering Program 

Moynihan Federal Courthouse 
500 Pearl Street, Room 610 

New York, NY 

1 judged this moot court event. 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

4/20/99 

Columbia Law School, Center 
for Public Interest Law 

1 attended the 1999 Annual Public Interest Awards 
Dinner. 


435 West 1 16* Street 

New York, NY 

Draft speech attached. 
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Date 

Event Sponsor and Event 
Location 

Nature of .ludge Sotomayor’s Participation 

4/22/99 

New York Women’s Bar 
Association & Grand Street 
Settlement 

I participated in “Take Our Daughters to Work 

Day” and spoke with a group of children about the 
work of a judge. 


U.S. Courthouse 

Room 4 1 0 

40 Foley Square 

New York, NY 

[ have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

4/30/99 

Women’s Bar Association of 
the State of New York 

1 attended the Association’s 1999 Convention, 
"Women Moving Forward.” 


Tarrytown, New York 

Draft speech and news clipping attached. 

5/1/99 

Panel on Appellate Advocacy 

I have been unable to discover 
the sponsor of this event and 
where it was held. 

1 spoke on a panel on effective appellate advocacy. 

1 offered tips for improving appellate advocacy 
skills. 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

5/13/99 

Puerto Rican Bar Association 

Marriot World Trade Center 

3 World Trade Center 

New York. NY 

1 presented Xavier Romeu Malta, Exec. Director 
for the Puerto Rico Industrial Development Corp., 
with the Hon. Felipe N. Torres Award for 
Outstanding Latino Attorney of the Year. 

Draft speech attached. 

5/20/99 

Association of Judges of 
Hispanic Heritage, Inc. 

Columbia University Faculty 
House 

400 West 1 17* Street 

New York, NY 

1 presented the Frank Torres Commitment to 
Diversity Award to Xavier Romeu Malta, Seyfarth, 
Shaw, Fairweather & Geraldson, at the Annual 
Awards Dinner Celebrating Diversity and Judicial 
Excellence. 

1 gave a variant of the speech 1 presented on 

5/13/99. 

6/2/99 

Lehman College 

250 Bedford Park Boulevard 
West 

Bronx, NY 

1 received an Honorary Doctor of Laws at 
Commencement. 

Draft speech attached. 
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Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

8/19/99 

Hispanic Bar Association of 

I attended the 30'*’ Anniversary Scholarship Dinner 


New Jersey 

Dance and cocktail reception in my honor, i spoke 
very briefly to express my gratitude for the support 


Spanish Tavern 

103 McWhorter Street - # A 

of the Association. 


Newark, NJ 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

News clipping attached. 

9/1 1/99 

Coiegio de Abogados de Puerto 

! presented remarks at the Coiegio de Abogados de 


Rico 

P.O.Box 9021900 

Puerto Rico Asamblca Annual 1999 regarding the 
importance of an independent judiciary. 


San Juan, Puerto Rico 

Draft speech attached. 

9/24/99 

Hispanic Society of New York 

I spoke without a prepared text at this event of the 


City Housing Authority 

Hispanic Society of the New York City Housing 
Authority. 1 discussed my experiences living in a 


Terrace on the Park 

5211 111'*' Street 

housing project. 


Flushing, NY 

1 have no knowledge if a video of this event exists. 

9/27/99 

Yale Law Women and The 

1 attended this panel discussion on “Gender and the 


Collective on Women of Color 

Bench” and reception. My remarks were similar to 


in the Law 

my 3/1 7/94 speech on “Women in the Judiciary.” 


127 Wall Street 

I have not found a draft of prepared remarks and 


New Haven, CT 

have no knowledge if a video of this event exists. 

11/9/99 

NYU Law School Clerkship 

I attended an event on clerkship opportunities for 


Night 

law students, and spoke briefly on the 
qualifications necessary to obtain a judicial 


NYU Law School 

Vanderbilt Hal! 

clerkship. 


40 Washington Square South 

1 have not found a draft of prepared remarks and 


New York, NY 

have no knowledge if a video of this event exists. 
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Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

3/9/00 

Bronx County Gender Bias 
Committee 

Bronx Women’s Bar 

Association 

Bronx Supreme Court 

85 1 Grand Concourse -#118 
Bronx, NY 

I ahended the First Aimual Program for Women’s 
History Month. 

1 have not found a draR of prepared remarks and 
have no knowledge if a video of this event exists. 

3/22/00 

CUNY School of Law 

65-2 1 Main Street 

Flushing, NY 

I participated in a panel on Latinas en la Ley, a 
eelebration of Women’s Heritage Month. My 
remarks were similar to my 3/17/94 speech on 
“Women in the Judiciary.” 

1 have not found a draR of prepared remarks and 
have no knowledge if a video of this event exists. 

4/6/00 

Puerto Rican Bar Association 

Marriott World Trade Center 

3 World Trade Center 

New York, NY 

I attended the 43'“* Annual Scholarship Gala 

Banquet. 1 spoke very briefly to thank the sponsors 
of the event. 

1 have not found a draR of prepared remarks and 
have no knowledge if a video of this event exists. 

4/7/00 

New York Law School Law 
Review 

200 Fiah Club 

200 Fifth Ave 

New York, NY 

I received the Charles W. Froessel award at this 
banquet. 

DraR speech attached. 

4/28/00 - 
4/30/00 

Yale University Law School 

Women, Justice and Authority 
Planning Committee 

127 Wall Street 

New Haven, CT 

I gave a presentation at this event on Women, 

Justice and Authority. My remarks were similar to 
my 3/17/94 speech on “Women in the Judiciary.” 

1 have not found a drafi of prepared remarks and 
have no knowledge if a video of this event exists. 
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Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

5/30/00 

New York Women’s Bar 
Association 

5009 Broadway 

New York, NY 

I participated in “Take Our Daughters to Work 

Day” and spoke with a group of children about the 
work of a judge. 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

6/20/00 

Litigation CLE 

195 Broadway, 4“’ Floor 

New York, NY 

I spoke on appellate advocacy. I gave tips on how 
to be a better appellate advocate. 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

6/21/00 

Law School Admission Council 

662 Penn Street 

Newtown, PA 

Taping for a Hispanic recraitment video production 
for the Law School Admission Council. 

Video attached. 

6/26/00 

Bronx Leadership Academy 

1 attended this graduation event. 


1710 Webster Avenue 

Bronx, NY 

Draft speech attached. 

6/29/00 

Association of the Bar of the 

City of New York 

42 West 44* Street 

New York, NY 

I participated in a panel discussion on “The Current 
Status of Minorities in Our Judicial System” at this 
event. 1 spoke on federal judges who have come 
from minority backgrounds. 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

7/7/00 (or 

possibly 

6/28/00) 

National Association of 

Women Lawyers 

New York Hilton 

1335 Avenue of the Americas 
New York, NY 

1 participated in a panel discussion on “Beyond the 
Glass Ceiling for Women and Other Minorities” at 
this event. 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 
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Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

7/8/00 

National Association of 

Women Lawyers 

Warwick Hotel 

65 West 54“’ Street 

New York, NY 

1 received the Arabella Babb Mansfield Award at 
this event. I spoke briefly to express my gratitude 
for receiving the award and to underscore the need 
for collaborative efforts. 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

7/9/00 

American Bar Association 

Hilton Hotel 

1335 Avenue of the Americas 
New York, NY 

I spoke on “successful models for bringing 
minorities into the legal profession” at the 
Presidential Showcase program entitled “Town 
Meeting on Diversity in the Legal Profession.” 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. ■ 

9/19/00 

Federal Bar Council Inns of 
Court 

Lankier Siffert & Wohl 

500 Fifth Avenue 

33'^ Floor 

New York, NY 

I participated in a panel discussion on end-of-life 
issues. I spoke on the state of the law on this topic. 

Video attached. 

9/26/00 

National Labor Relations Board 

Court of International Trade 

1 Federal Plaza 

New York, NY 

New York Law School 

57 Worth St 

New York, NY 

I attended the Installation of Celeste J. Mattina as 
the regional director of the NLRB, region 2. 

Draft speech attached. 

10/07/00 

Hispanic National Bar 
Association 

Chicago, IL 

I attended the HNBA Convention in Chicago, IL. I 
spoke briefly on advocacy tips and on the 
importance of legal public service. 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 
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Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

10/24/00 

Association of the Bar of the 

City of New York 

I participated in a panel on “The Ins and Outs of 
Judicial Clerkships.” 


42 West 44"’ Street 

New York, NY 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

11/13/00 

Lawyering for Social Justice 

Syracuse University College of 
Law 

Syracuse, New York 

1 presented the Jurist in Residence Lecture at this 
event. 

Draft speech attached. 

11/30/00 

Litigators Club 

Salans Hertzfeld Heilbron 

Christy & Viener 

620 Fifth Avenue 

New York, NY 

I spoke about the difference between the Court of 
Appeals and the District Court at this breakfast 
meeting. 

The draft of this speech in my files is missing some 
pages. The pages that I retained are attached. 

12/5/00 

Fordham University School of 
Law 

1 judged the Sixteenth Annua! Metropolitan Mentor 
Moot Court competition. 


140 West 62"" Street 

New York, NY 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

12/19/00 

Federal Bar Council Committee 
on Second Circuit Courts 

Simpson Thatcher & Bartlett, 
LLP 

425 Lexington Avenue 

New York, NY 

I spoke about what it means to be a lawyer. 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

1/20/01 

Second Circuit Committee 
Meeting 

I spoke about my experiences as a judge at the trial 
and appellate level. 


Thurgood Marshall U.S. 
Courthouse 

40 Foley Square 

New York, NY 10007 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 
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Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

1/25/01 - 
1/28/01 

Arizona State University 

College of Law 

University Drive and Mill 
Avenue 

Tempej AZ 

I spoke on the topic “Lawyering for Social Justice.” 

I discussed my life experiences and the role of 
minority bar organizations. 

News clipping attached. 

2m m 

National Hispanic Prosecutors 
Association 

1 attended this event of national Hispanic 
prosecutors. I gave tips on advocacy skills. 


Moynihan Federal Courthouse 
500 Pearl Street, Room 850 

New York, NY 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

4/22/01 

Pace University School of Law 

1 judged the Grand Moot Competition, 


78 North Broadway 

White Plains, NY 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

5/15/01 

Federal-State Judicial Council 

Address or location unknown 

I participated in a symposium on post-conviction 
relief. 1 spoke on the execution of judgments of 
conviction. 



I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

6/01/01 

Eastern District of New York 

225 Cadman Plaza East 
Brooklyn, NY 

I spoke at the induction of Lois Bloom as a district 
court judge. 

Draft speech attached. 


Princeton University 

Princeton, NJ 

1 received an honorary degree at this event. 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

6/07/01 

Brooklyn Law School 
Commencement 

Avery Fisher Hall 

Lincoln Center for the 

Performing Arts, Inc. 

70 Lincoln Center Plaza 

New York, NY 

I gave the commencement address at this event. 

Draft speech attached. 




VerDate Nov 24 2008 11:18 Jun 24, 2010 Jkt056940 PO 00000 Frm 00228 Fmt6601 Sfmt6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 








217 


Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

7/23/01 

State of New York - Office of 
the Attorney General 

1 addressed law students interning at the Attorney 
General’s office at this event. 


120 Broadway 

New York, NY 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

9/9/01 

Hofstra Law School 

1 introduced Justice Antonin Scalia at this event. 


121 Hofstra University 
Hempstead, NY 

Draft speech attached. 

9/13/01 

Columbia University Law 

School 

435 West 1 lO'" Street 

New York, NY 

1 participated in the “Advice from the Judges” 
program. 1 offered tips on how to be a better 
advocate. 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

10/20- 

10/23/01 

Panel Discussion with Foreign 
Judges 

The Hague, Netherlands 

I participated in a panel discussion on the 1980 

Hague Convention on the Civil Aspects of 
International Child Abduction. I spoke on the 
implementation of the Hague Convention in the 
United States and abroad. 



1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

10/26- 

28/01 

Raising the Bar: Latino and 
Latina Presence in the Judiciary 
and the Struggle for 
Representation 

Boalt Hall School of Law 
University of California, 
Berkeley 

215 Boalt Hall 

Berkeley, CA 

1 presented the Olmos Lecture at this event. 

Draft speech provided as attachment to Question 

12(a) and published at: A Latina Judge ‘s Voice, 13 
Berkeley La Raza Law Journal 87 (2002). 

11/1/01 

Rutgers Law School 

Hilton Short Hills 

41 John F. Kennedy Parkway 
Short Hills, NJ 07078 

I introduced Ida Castro for the Fannie Bear Besser 
Award at the Rutgers Law School Alumni Dinner. 

Draft speech attached. 
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Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotoniayor’s Participation 

11 / 8/01 

Bar Association of the City of 
New York Forum on Minorities 
in the Federal Courts 

I participated in a panel discussion on minorities in 
the federal courts. 1 spoke on the qualifications for 
obtaining a federal judicial clerkship. 


42 West 44 '*' Street 

New York, NY 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

11/30- 

12 / 1 / 0 ! 

Princeton University Seminar: 
“Puerto Ricans: Second Class 
Citizens in Our Democracy?” 

I moderated a symposium panel on Puerto Ricans 
in a democracy. I did not make any remarks of my 
own. 


Program in Latin American 
Studies 

58 Prospect Avenue 

Princeton, NJ 

News clipping attached. 

1 / 22/02 

Yale Law School Association 
of New York 

1 participated in a “How Judges Really Work” 
panel discussion and reception. 


Moynihan Federal Courthouse 
500 Pearl Streer 

New York, NY 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

1/24/02 

Keedy Cup Moot Court 

I Judged this moot court competition. 


University of Pennsylvania 

Law School 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 


3400 Chestnut Street 
Philadelphia, PA 


2/26/02 

The Princeton Club 

15 West 43"* Street 

New York, NY 

I attended “A Visit With Princeton Women’s 
Network of New York City.” 

Draft speech attached. 

3/23/02 

Reimel Finals - Moot Court 

The Villanova Law School 

299 North Spring Mill Road 
Villanova, PA 

I judged this moot court competition. 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 
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Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

4/14/02 

New York University School of 

I judged the final argument of a moot court 


Law 

competition. 


40 Washington Square South 

I have not found a draft of prepared remarks and 


New York, NY 

have no knowledge if a video of this event exists. 

mm2 

Cardozo School of Law, 

I received the “Most Influential Woman in the Law 


Yeshiva University 

Award” from the Latin American Law Students 
Association at this event. 


55 Fifth Avenue 

New York, NY 

Draft speech attached. 

5/1/02 

FBI Speech 

1 spoke at “Unity Day.” The theme was “United 


Sponsored by: Hispanic, Black, 

We Stand.” 


Irish, and Asian/Pacific 

Islander Committees 

Draft speech attached. 


26 Federal Plaza, 6**' Floor 
Conference Room 

New York, NY 


6/4/02 

Second Circuit Judicial 

1 spoke at the Administrative and Operational 


Assistants/Judicial Secretaries 

Training Workshop for Second Circuit Judicial 
Assistants/Judicial Secretaries. 


Millennium Hotel New York 

145 West dd* Street 

New York, NY 

■ 

Draft speech attached. 

9/10/02 

St. John’s University 

1 had a conversation with the student body at the 
2002-2003 Visiting Jurist Series. 


8000 Utopia Parkway 

Queens, NY 

Draft speech attached. 

10/08/02 

American Constitution Society 

I participated in an ACS Panel discussion on the 
sentencing guidelines. 


Columbia Law School 

435 West 1 16* Street 

I have not found a draft of prepared remarks and 


New York, NY 

have no knowledge if a video of this event exists. 
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Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

11/21/02 

& 

2004 

New York County Clerk’s 

Office 

Central Jury Room 452 

60 Centre Street 

New York, NY 

I have appeared twice at the Juror Appreciation 

Day Ceremony annual event and both times spoke 
extemporaneously on the importance of jurors to 
our judicial system. 

I have not found a draft of prepared remarks, it is 
possible that a video of this event exists. If so, I 
have not been provided with a copy. 

12/12/02 

Justice Resource Center, 

Fordham University School of 
Law 

Moynihan Federal Courthouse 

40 Foley Square 

New York, NY 

I presided over the final round of the 1 8*^ Annual 
Metropolitan Mentor Moot Court Competition. 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

2/14/03 

Constitutional Studies Center, 
Georgetown University Law 
Center 

I presided over this event, entitled “Rearguing 
Marbury v. Madison.'’’ 


600 New Jersey Avenue NW 
Washington, DC 

Video attached. 

2/28/03 

Office of Legal Education 
Appellate Supervisors and 
Appellate Contacts Conference 

1 participated in a panel discussion with other 
judges entitled, “View from the Bench.” 1 gave 
tips on how to be a better advocate. 


National Advocacy Center 

1620 Pendleton Street 

Columbia, SC 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

3/20- 

3/21/03 

Indiana University, Maurer 
School of Law 

2i 1 South Indiana Avenue 
Bloomington, IN 

1 delivered guest lectures to Professor James 

Torke’s Civil Procedure il Class, taught a criminal 
law class, and spoke at a Pro Bono Awards and 
Recognition Reception. 

Draft speech attached. 
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Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

3/27/03 

NYU School of Law, Annual 

I made a tribute to John Sexton at this event. 


Survey of American Law 

Draft speech provided as attachment to Question 


NYU Law School 

12(a) and published at: Tribute to John Sexton, 60 


Vanderbilt Hall 

40 Washington Square South 
New York, NY 

N.Y.U. Arm. Surv. Am. L, 23 (2004). 

4/9/03 

Westchester Women’s Bar 

I participated in a program entitled “Pathways to 


Association 

the Judiciary for Women; Smooth Ride or Rocky 
Road?” 


Whitby Castle 

330 Boston Post Road 

1 have not found a draft of prepared remarks and 


Rye, NY 

have no knowledge if a video of this event exists. 

5/1/03 

NAAG Corrections Seminar 

I attended this seminar on corrections. I do not 
recall whether I spoke at this event. 


Holiday Inn Martinique 

49 West 32"“ Street 

I have not found a draft of prepared remarks and 


New York, NY 

have no knowledge if a video of this event exists. 

5/03/03 

Women’s Bar Association of 

I spoke on a US Federal Sentencing Guidelines 


the State of New York 

Panel at this event, entitled “Convention 2003; . 
Where it all Began: Central New York Birthplace 


Sheraton Syracuse University 
Hotel & Conference Center, 

of Women’s Rights.” 


801 University Avenue 

Syracuse, NY 

Two draft speeches reflecting my comments on the 
panel are attached. 

5/09- 

University at Buffalo Law 

I was the 1 14*'' Annual Commencement Speaker at 

5/10/03 

School 

this event. 


John Lord O'Brian Hall 

Buffalo, NY 

Draft speech attached. 

5/18/03 

Pace University Law School 

1 received an Honorary Doctorate and spoke at 
Commencement. 


78 North Broadway 

White Plains, NY 

Draft speech attached. 
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Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

6/21/03 

Princeton University 

Williamsburg, VA 

I spoke on panel entitled “The Judiciary and 
Democracy: Principle and Politics” at a conference 
entitled “Constitutional Principles in American 
History.” 



Draft speech attached. 

6 / 27/03 

New York City Law 

Department 

1 spoke to summer interns at the Annual Seminar 
Lunch Program. 


100 Church Street 

New York, NY 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

9/18/03 

Yale Law School Association 
ofNew York City 

I participated in a roundtable discussion and 
reception on “The Art of Judging” at this event. 


Moynihan Courthouse 

500 Pearl Street 

New York, NY 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

10/22/03 

Latin American Law Students 
Association 

I spoke at the Seton Hall School of Law 
Distinguished Lecturer Series. 


Seton Hall University School of 
Law 

One Newark Center 

Newark, NJ 

Draft speech attached. 

10/26/03 

Boy Scout Troop 96 of 
Ringwood, NJ 

1 attended the Eagle Scout Court of Honor for 
Thomas J. Butler, Jr. 


St. Catherine of Bologna 

Church 

1 12 Erskine Road 

Ringwood, NJ 

Video attached. 

10/30/03 

Association of Judges of 
Hispanic Heritage, Inc. 

Columbia Faculty House 

400 Win"’ Street 

New York, NY 

1 received the John Cairo Award for Judicial 
Excellence at the “Hispanic Heritage Awards 
Diimer.” 

Draft speech attached. 
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Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotoraayor’s Participation 

12/4/03 

Myles A. Paige Award 

Brooklyn Marriott 

333 Adams Street 

Brooklyn, NY 

1 was honored with an award at this event. 

1 have not found a draft of prepared remarks and 
have no knowledge if a video oLthis event exists. 

12/10/03 

Development School for Youth 

Daniel Patrick Moynihan 

United States Courthouse 

500 Pearl Street 

New York, NY 

1 attended the fall 2003 Graduation Ceremony. 

Draft speech attached. 

9/04 or 

10/04 

Turn of River Middle School 
Stamford, CT 

I spoke on the topic of Hispanic heritage. 

Video attached. 

1/28/04 

New York State Bar 

Association Commercial and 
Federal Luncheon 

New York Marriott Marquis 

1535 Broadway 

New York, NY 

1 attended this event on commercial law. 1 do not 
recall whether 1 spoke at this event. 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

2/19/04 

Dominican Bar Association 

New York Law School 

57 Worth Street 

New York, NY 

1 attended this event. 1 spoke very briefly to thank 
the sponsors of the event. 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

3/8/04 

American Bankruptcy Institute 
Moot Court Final (hosted by St. 
John’s Law School) 

Moynihan Courthouse 

40 Foley Square 

New York, NY 

1 judged this moot court competition. 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 
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Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

4/1/04 

University of Illinois Frederick 
Green Moot Court Competition 
& Brown v. Board conference 
& Brown Bag Discussion with 
Sports Law Society hosted by 
Professor Stephen Ross 

504 East Pennsylvania Avenue 
Champaign, IL 

I judged a moot court competition. I also 
participated in a brown bag lunch discussion on the 
baseball strike case. 1 also attended this event, 
entitled: “Promises to Keep? Brown v. Board and 
Equal Educational Opportunity.” 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

4/8/04 

American Bankruptcy Institute 
and St. John’s University 

School of Law 

U.S. Courthouse 

40 Foley Square 

New York, NY 

1 judged the 12*' Annual Judge Conrad B. 

Duberstein Moot Court Competition. 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

5/18/04 

Columbia Law School 
Graduation 

Avery Fisher Hall, Lincoln 
Center 

New York, NY 

1 gave the commencement speech at this event. 

Draft speech attached. 

6/7/04 

Brooklyn Law School, New 

York State-Federal Judicial 
Council 

250 Joralemon Street 

Brooklyn, NY 

I participated in a panel discussion on “The State 
and Federal Courts Perspectives” at “A Tale of 

Two Systems: The State and Federal Courts in 

New York. Current Issues Concerning Federal 
Preemption.” 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 
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Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

6/19/04 

American Constitution Society 
for Law and Policy . 

Marriot Wardman Park Hotel 
2660 Woodley Road NW 
Washington, DC 

I contributed to the panel, “The Future of Judicial 
Review: The View from the Bench” at the 2004 
National Convention. The official theme was 
“Liberty and Equality in the 21“ Century.” 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

9/10/04 

NYS Unified Court System 

60 Centre Street 

New York, NY 

1 spoke at “A Celebration of Unity and Renewal in 
Tribute to the Sacrifices made on September 1 1 , 
2001.” 

Draft speech attached. 

10/10/04 

2004 Hispanic National Bar 
Association Convention 

Marriott Marquis Hotel 

1535 Broadway 

New York, NY 

I participated in a panel entitled, “How to Become 
a Law Clerk,” and I accepted the Latina Judge of 
the Year Award. 

Draft speech attached. 

11/9/04 

PRLDEF Event Honoring John 
Carro Sheridan 

52st and 7''' Avenue 

New York, NY 

1 presented remarks similar to those given on 
10/30/03 at the Hispanic Heritage Awards Dinner. 

n/12/04 

DRl The Voice of the Defense 
Bar 

Westin New York at Times 
Square 

270 West 43''* Street 

New York, NY 

1 participated in a panel entitled, “Appellate 

Practice from Both Sides of the Bench” at the 
Appellate Advocacy Seminar, 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 
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Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

12/1- 

12/4/04 

Latin American Judges Seminar 

Monterrey, Mexico 

I was invited to this event by the US State 
Department and Department of Justice. Judges 
from all levels of the Mexican Judiciary attended. I 
spoke on U.S. laws regarding the Hague 

Convention on the Civil Aspects of International 
Child Abduction. 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

1/16/05 

Puerto Rican Bar Association 

Church Street Station 

P.O. Box 3494 

New York, NY 

I attended this event and gave brief introductory 
remarks in which i thanked the Association. 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

2/23- 

2/24/05 

The Federal Judicial Center 

Thurgood Marshall Federal 
Judiciary Building 

One Columbus Cir NE 
Washington DC 

I attended an event on The Hague Convention on 
the Civil Aspects on International Child Abduction. 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

2/25/05 

Duke Law School 

Comer of Science Drive and 
Towerview Road 

Durham, NC 

I judged the Dean’s Cup Moot Court Panel and 
Discussion. 

A video of this presentation is available at 
httD://www.law.duke.edu/webcast/?match=Sonia+ 
Sotomavor. I have requested a conv of the video 
from Duke Law School, and will provide it as soon 
as 1 receive it. 

3/16/05 

Puerto Rican Bar Association 
and Association of Judges of 
Hispanic Heritage 

Mayer Brown Rowe & Maw 
1675 Broadway, Suite 1900 

New York, NY 

I participated in the Launching Reception for the 
Judicial Internship Placement Program. 

Draft speech attached. 
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Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

4/14/05 

Columbia Latino Organization 

Columbia Law School 

435 West 1 lb* Street 

Mail Code 4004 

New York, NY 

[ spoke at this End of Semester Reception on the 
importance of clerking. 

i have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

4/15/05 

Latino Law Students 

Association 

Columbia Law School 

435 West 1 16* Street 

New York, NY 

1 presented remarks at this LALSA Dinner. 

Draft speech attached. 

7/7/05 

2005 Junior Statesman Summer 
School 

40 Foley Square, Room 1 705 
New York, NY 

1 presented remarks to Yale Law students. 1 
discussed how eases are assigned to panels on the 
Second Circuit and how panels operate. 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

10/6/05 

Latino Law Students Panel on 
Latinos in the Judiciary 

1 participated in this panel discussion on Latinos in 
the Judiciary. 


CUNY School of Law 

65-21 Main Street 

Flushing, NY 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

10/18/05 

Hispanic National Bar 
Association 

Mandarin Oriental Hotel 

1 330 Maryland Avenue 
Washington, DC 

30* Annual Convention. 1 received an Equal 

Justice Award and spoke on a panel titled “View 
from the Bench: Effective Courtroom Strategies 
and Techniques.” 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

1 1/15/05 

The Federal Bar Association 

1220 North Fillmore Street 

Suite 444 

Arlington, VA 

1 gave remarks at the Motion by the Federal Bar 
Association and Others to Admit New Members. 

Draft speech attached. 
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Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

2/2/06 

Puerto Rican Bar Association 

I participated in this discussion panel on 
“Perspectives from the Bench: Effective Courtroom 


Moynihan Federal Courthouse 
Lebron Room 

Techniques.” 


500 Pearl Street 

1 have not found a draft of prepared remarks and 


New York, NY 

have no knowledge if a video of this event exists. 

2/9/06 

George Washington Uni verity 
Law School Moot Court Event 

1 judged a moot court competition. 

I have not found a draft of prepared remarks and 


700 20“' Street, NW 

Washington, DC 

have no knowledge if a video of this event exists. 

2/18/06 

PricewaterhouseCoopers 

I participated in a U.S. Circuit Judges Panel at the 
PricewaterhouseCoopers Leadership Forum. 1 


Fairmont Scottsdale Princess 
Resort 

spoke on intellectual property issues. 


7575 East Princess Drive 

I have not found a draft of prepared remarks and 


Scottsdale, AZ 

have no knowledge if a video of this event exists. 

2/26/06 

New York University School of 

1 participated in a moot court competition on 


Law 

immigration law 


40 Washington Square South 

I have not found a draft of prepared remarks and 


New York, NY 

have no knowledge if a video of this event exists. 

3/6/06 

University of Puerto Rico 

1 participated in an Initiation Ceremony for the 


School of Law 

P.O. Box 23349 UPR Station 

Law Review’s 75th volume Board of Editors: 

“How to be an Effective Advocate in Court.” 


San Juan, PR 

Draft speech attached. 

3/16/06, 

Pepperdine University School 

1 spoke about “The Judicial Process,” starting in 

and every 

of Law 

2006. 

March 

24255 Pacific Coast Highway 


thereafter 

Malibu, CA 

Starting in 2008, 1 also spoke on “The Role of the 
Law Clerk,” as a separate panelist. 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 
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Date 

Event Sponsor and Event 
Location 

— 

Nature of Judge Sotomayor’s Participation 

4/7/06 

Yale Law School 

127 Wall Street 

New Haven, CT 

The Yale Latino Law Students Association 
honored me with the “Latino Law Students 
Association’s Public Service Award” at the First 
Annual Public Service Award Dinner. 



Draft speech attached 

5/21/06 

Hofstra University School of 
Law 

121 Hofstra University 
Hempstead, NY 

1 accepted an honorary doctoral degree and gave 
commencement speech at this event. 

Draft speech attached. 

6/14/06 

Association of the Bar of the 

City of New York 

42 West 44*^ Street 

New York, NY 

Program on 16 Hour Bridge-The-Gap (Litigation 
Day). 1 spoke on “Appellate Practice — ^Effective 
Brief Writing and Oral Advocacy.” 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

10/04/06 

Latino Law Students 

Association 

1 received the Professional Leadership Award at 
this event. 


Columbia Law School 

435 West 11 6* Street 

New York, NY 

Draft speech attached. 

10/12/06 

Federal Judicial Center, 
Georgetown University Law 
Center 

1 spoke on a roundtable at this event, entitled 
“Immigration Law for Judges of the U.S. Courts of 
Appeals.” 


600 New Jersey Avenue NW 
Washington, DC 

Draft speech attached. 

11/03/06 

Cardinal Spellman High School 

I attended Cardinal Spellman Career Day. 


1 Cardinal Spellman Place 
Bronx, NY 

Draft speech attached. 
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Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

11/9/06 

Conference on International 

Law, Sponsored by St. John’s 
Law School 

1 participated on a panel with foreign judges. 1 
spoke about the permissible uses of international 
law by American courts. 


Moynihan Federal Courthouse 
500 Pearl-Street 

New York, NY 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

1/07 

Fordham Law School Legal 
Writing Class 

Moynihan Federal Courthouse 
500 Pearl Street 

New York, NY 

1 spoke to the class about legal writing. I gave a 
condensed version of my standard lecture on 
Standards of Review. 

1/9/07 

University of Puerto Rico 
Visiting Professor 

Exact campus location 
unknown 

1 spoke to a class on my life and being a judge. 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

2/14/07- 

2/16/07 

Federal Judicial Center 
Roundtable 

1 spoke on a panel regarding the effective uses of 
information technology forjudges. 


Thurgood Marshall Federal 
Judiciary Building 

One Columbus Cir NE 
Washington DC 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

3/8/07 

Round Table Discussion 

Cardozo Law School 

55 Fifth Avenue 

New York, NY 

1 participated in a panel and dinner with faculty. I 
spoke on the need to assist students in becoming 
better writers. 

1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

4/5/07 

Dinner with AnBryce Scholars 

NYU Law School 

Vanderbilt Hall 

40 Washington Square South 
New York, NY 

1 attended this dinner. 1 spoke about my life 
experiences. 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 
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Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

7/10/07 

LeBouf Lamb & Greene, LLP 

1 spoke to the firm’s summer associates regarding 
professional issues. 


1301 Avenue of the Americas 
New York, NY 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

9/21/07 

Urban Health Plan, Inc. 

I was inducted into the “Wall of Fame” at the 12^’’ 
Annual Urban Health Plan Celebration Community 


1065 Southern Blvd. 

Health Symposium and Kick-off Reception. 


Bronx, NY 

Draft speech and video attached. 

10/15/07 

LALSA Event 

I gave remarks to the Latin American Law Students 
Association. 


Cornell Law School 

Ithaca, NY 

Draft speech attached. 

11/12/07 

Vermont Law School 

I presented remarks at “A Celebration of the Life 
and Service of the Honorable James L. Oakes.” 


164 Chelsea Street 

PO Box 96 

South Royalton, VT 

Draft speech attached. 

1/18/08 

United States Courthouse 

I participated in the unveiling of a special 
commemorative portrait of Judge Fred I. Parker. 


1 1 Elmwood Avenue 

Burlington, VT 

Draft speech attached. 

5/5/08 

Yale Law School 

1 judged the Morris Tyler Moot Court of Appeals 
Thurman Arnold Prize Finals. 


127 Wall Street 

New Haven, CT 

1 also attended the Yale Latino Students Luncheon 
with LLSA and the Women of Color Collective. 



I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 
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Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

5/15/08 

Roundtable Discussion with the 
Appellate Chiefs from six 

USAOs 

1 participated in this panel discussion on appellate 
work. I gave tips on how to be a better appellate 
advocate. 


Moynihan Federal Courthouse 
500 Pearl Street 

New York, NY 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

7/30/08 

Legal Outreach, Inc. 

Columbia Law School 

435 West 1 16* Street 

New York, NY 

1 judged the preliminary round of the Columbia 

SLl mock trial competition at the 2008 Summer 

Law Institute. 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

10/08/08 

Latino Law Students 

Association 

1 participated in the LALSA Hispanic Heritage 
Month Discussion. 


Cornell Law School 

Ithaca, NY 

Notes attached. 

10/20/08 

University of Hartford 

200 Bloomfield Avenue 

West Hartford, CT 

1 participated in the Ion Newman Annual Lecture 
on Law and Justice 

Draft speech attached. 

10/29/08 

New York University School of 
Law 

40 Washington Square South 
New York, NY 

1 joined a round table on “Dynamic Relations 
between International and National Tribunals at the 
Journal of Internationa! Law and Politics 
Symposium, The Normalizing of Adjudication in 
Complex International Governance Regimes: 
Patterns, Possibilities, and Problems.” 



I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

1/6/09 

Congressional Hispanic Caucus 
Institute 

911 2"*' Street NE 

Washington, DC 

1 presided over the Swearing-In Ceremony and 
Reception Honoring Hispanic American Members 
of the 111* Congress. 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 
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Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

1/16/09 

National Urban Fellows 

Gallery One Hotel, 

2670 East Sunrise Boulevard 

Fort Lauderdale, FL 

1 spoke on a panel about “Social Justice in Public 
Education and Public Health at the Retreat and 39* 
Annual Leadership Conference: A New Wave: 
Leaders Changing America.” 



I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

2/02/09 - 
2/07/09 

Belizean Grove 

Peru 

1 participated in a panel discussion on the 
importance of standards of review to the appellate 
process. 



1 have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

2/28/09 

Yale Law School Federalist 
Society 

127 Wall Street 

New Haven, CT 

1 attended the 2009 Federalist Society Student 
Symposium on “Separation of Powers in American 
Constitutionalism.” 1 moderated the “Confirmation 
Battles and Presidential Nominations" panel. 

Draft speech attached 

3/24/09 

Ceremony with Governor 
Paterson 

1 received a Woman of Justice award at this event, 
the Women of Excellence Awards 2009. 


Albany, NY 

1 have not found a draft of prepared remarks. It is 
likely that a video of this event exists. If so, 1 have 
not been provided with a copy. 

4/17/09 

Black, Latino, Asian Pacific 
American Law Alumni 
Association of New York 
University School of Law 

I gave the keynote address at this event, the 

BLAPA Annual Spring Dinner. The theme was 
“Being the Change We Need For Our 

Communities.” 


Battery Gardens 

Battery Park 

20 State St 

New York, NY 

Draft speech attached. 
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Date 

Event Sponsor and Event 
Location 

Nature of Judge Sotomayor’s Participation 

4/28/09 

American Civil Liberties Union 
of Puerto Rico 

ACLU of Puerto Rico 

Union Plaza, Ste 205 

416 Avenue Ponce de Leon 

San Juan, PR 

I spoke on “How Federal Judges Look to 
international and Foreign Law Under Art. VI of the 
U.S. Constitution” 

Video attached. 

5/07/09 

New York County Lawyer’s 
Association 

1 spoke at the Presentation and Discussion of Ellis 
Cose’s radio documentary: “Nerds in the Hood.” 


New York County Lawyers' 
Association 

14 Vesey Street 

New York, NY 

Draft speech attached. 

5/26/09 

The White House 

Nomination to the United States Supreme Court. 


1 600 Pennsylvania Ave 
Washington, DC 

Draft speech attached. 

Date 

Unknown 

Panel: Women in the Judiciary 

Colegio de Abogados de Puerto 
Rico 

P.O. Box 902 1900 

San Juan, PR 

1 participated in a panel discussion at this event on 
women in the judiciary. 

News clipping attached. 


e. List all interviews you have given to newspapers, magazines, or other 
publications, or radio or television stations, providing the dates of these 
interviews and four (4) copies of the clips or transcripts of these interviews where 
they are available to you. 

/ have frequently been imerviewed by the newspaper and television press 
concerning my personal background. / have done my best to identify all items 
called for in this question, including through a review of my personal files and 
searches of publicly available electronic databases. / have located the following: 

English Print Interviews 
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Lizette Alvarez & Michael Wilson, Up and Out of New York’s Projects, The New 
York Times, May 31, 2009 (referencing a quote published in a “1999 article in a 
housing authority publication”). 

Pamela A. MaClean, New Circuit Chief No Ideologue, The Connecticut Law 
Tribune, November 27, 2006. 

Ina R. Bort, Judicial Profile, The Federal Lawyer, February 2006 
Nancy Carson, Believing in Ourselves 24-27 (2002). 

Joe Beck, Sonia Sotomayor Reflects on Her Success: First Puerto Rican Woman 
to be a Federal Judge, The Hispanic Outlook in Higher Education, November 4, 
2002 . 

American Bar Association, National Hispanic Heritage Month 2000, available at 
http://www.abanet,org/publiced/hispanic_s.html 

Larry Neumeister, Judge Finds Humility in Journey from Housing Projects to 
High Court, The Associated Press BC Cycle, November 16, 1998. 

Larry Neumeister, Judge Learns Life in Tough Childhood, The Associated Press 
State & Local Wire, November 9, 1998. 

Judge’s Journey was Uphill from the Start, Rochester Democrat and Chronicle, 
Novembers, 1998. 

Woman Rises from Projects to High Court, Connecticut Post, November 8, 1998. 

Greg B. Smith, Judge 's Journey to Top, New York Daily News, October 24, 

1998. 

Camille Martinez, Hit for Baseball Strike Ender, Newsday, July 14, 1997. 

Jane Furse, From Bench, She Hits Hard, Daily News (New York), August 1, 

1995. 

Patricia Cohen, Loads of Praise forjudge Wood, Newsday, February 9, 1993. 

Viva en Foco, Daily News (New York), October 1992 

Jan Hoffman, A Breakthrough Judge: What She Always Wanted, New York 
Times, September 25, 1992. 

Los Angeles Daily Journal, September 1992 (clip not available) 
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Deborah Pines, New Women Judges Took Different Routes to Court, New York 
Law Journal, August 26, 1992 

M. P. McQueen, Great Hispanic Hope: Lawyer May Be State ’s First Latina 
Federal Court Judge, New York Newsday, May 31, 1992. 

Trish Donnally, Fashion 's Assault on Counterfeiters: Companies Fight to Stop 
Others Cashing in on Their Good Name, The San Francisco Chronicle, May 20, 
1992. 

Sam Howe Verhovek, Political Talk, New Faces on the Bench, New York Times, 
December 1, 1991. 

P.R. Native Becomes Judge on Circuit Court of Appeals, San Juan Star, 

November?, 1990. 

Michael Gross, Notes on Fashion, New York Times, November 11, 1986. 

Catherine Lawton, A Touch of Class, Mademoiselle, September 1986. 

The D.A. ‘s Right Arms, The New York Times, November 27, 1983. 

M.A. Farber, As He Seeks a f’’ Term, Morgenthau Confronts First Sustained 
Criticism, New York Times, June 17, 1985. 

Two Men Imprisoned in Child Pornography, New York Times, April 5, 1983. 

Students complain about selection of ‘minority dean,’ The Daily Princetonian, 
September 12, 1974. 

Latin student groups assail University hiring performance, The Daily 
Princetonian, April 22, 1974. 

Lori Ferguson, Continually Defining What ’s Right and Just, Princeton Alumni 
Magazine. 


Spanish Print Interviews 

Jose Acosta, El Diario Reconoce Liderazgo de la Mujer Hispana, El Dario, May 
18, 2009. 

AP, Se retira juez del Supremo, El Vocero, May 2, 2009 

Cynthia Lopez Caban, “Seria Un Regalo Maravilloso, " El Neuvo Dia, May 2, 
2009, at 6. 
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Beatriz de la Torre, Suena Sotomayor, El Vocero, May 2, 2009, at 6, 16. 

Yvonne M. Conde, Sotomayor, su Senoria!, Hoy, March 9, 2003. 

Por la union puertorriquena, El Nuevo Dia, January 25, 1999, at 30. 

Gladys Nieves Ramirez, En la Isla laJuez Sotomayor, El Nuevo Dia, January 21, 
1999, at 44. 

Leonor Mulero, Una Carrera Judicial llena de Logros, De El Nuevo Dia, 
December 28, 1998. 

Lisa M.F. Younes, Con Mucho QueAgradecer al 98 Sotomayor, El Mundo, May 
8, 1998. 

Primera Juez Hispana del Distrito Federal, Caras de Puerto Rico. 

Leonor Mulero, Sotomayor al apelativo federal. Prime Plano, 1998. 

Maria Vega, Frentes y Perfiles de una Jueza, El Dario La Prensa, October 10, 
1998, at 3. 

Margarita Santori, Educacion “la unica solucion, " El Mundo. 

Video Interviews 

Interview with Fox News (local affiliate) about Second Circuit confirmation, 
October?, 1998. 

Interview with Visiones regarding my childhood and career, June 12, 1997. 

Interview with Channel 41 (New York Spanish language station) in connection 
with Lifetime Achievement Award from National Puerto Rican Coalition, Inc., 
October 20, 1994. 

Spanish language interview regarding confirmation as a district court judge, 1991. 
Interview with Good Morning America, related to women and careers, 1 986. 
Interview with Channel 9 (New York) on counterfeit watches, November 1986. 


f. If, in connection with any public office you have held (see 15a), there were any 
reports, memoranda, or policy statements prepared or produced with your 
participation, supply four (4) copies of these materials. Also provide four (4) 
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copies of any resolutions, motions, legislation, nominations, or other matters on 
which you voted as an elected official, the corresponding votes and minutes, as 
well as any speeches or statements you made with regard to policy decisions or 
positions taken. “Participation” includes, but is not limited to, membership in any 
subcommittee, working group, or other such group, which produced a report, 
memorandum, or policy statement, even where you did not contribute to it. If any 
of these materials are not available to you, please give the name of the document, 
the date of the document, a summary of its subject matter, and where it can be 
found. 


New York City Campaign Finance Board, Dollars and Disclosure: Campaign 
Finance Reform in New York City ( 1 990). 

Report of the Advisory Panel on Inter-Group Relations, August 16, 1991 
(convened by Commissioner Margarita Rosa of the New York State Division of 
Human Rights at the behest of Governor Mario Cuomo). 

New Y ork City Campaign Finance Board, Windows of Opportunity: Campaign 
Finance Reform and the New City Council (1992). 

Advisory opinions issued by the New York City Campaign Finance Board (1988- 
1992) are attached. 

Minutes from meetings of the New York City Campaign Finance Board (1990- 
1992), the State of New York Mortgage Agency (“NYSMA”) Board of Directors 
(1987-1992), the NYSMA Audit and Finance Committee (1989-1992), the 
NYSMA Mortgage Insurance Committee (1989-1992), and the NYSMA 
Affirmative Action Committee (1989-1992) are attached. 

13. Judicial Office : State (chronologically) any judicial offices you have held, including 
positions as an administrative law judge, whether such position was elected or appointed, 
and a description of the jurisdiction of each such court. 

UNITED STATES CIRCUIT JUDGE 

United States Court of Appeals for the Second Circuit 1 0/13/98 to present 
I was appointed to this position by President William Jefferson Clinton. 

UNITED STATES DISTRICT JUDGE 

Southern District of New York 10/2/92 to 10/12/98 

1 was appointed to this position by President George H. W. Bush. 

a. As a trial judge, approximately how many cases did you preside over that went to 
verdict or judgment? 61 

i. Of these, approximately what percent were: 
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jury trials? 75%; bench trials 25% [total 100%] 

civil proceedings? 69%; criminal proceedings? 31% [total 100%] 

b. Provide citations for all opinions you have written, including concurrences and 
dissents. 

Please see appendix. 

c. Provide citations to all cases in which you were a panel member, but did not write 
an opinion. 

Please see appendix. 

d. Provide a list and copies of all your unpublished opinions. 

Please see appendix. 

e. For each of the 10 most significant cases over which you presided, provide: (1) a 
capsule summary of the nature the case; (2) the outcome of the case; (3) the name 
and contact information for counsel who had a significant role in the trial of the 
case; and (4) the citation of the case (if reported) or the docket number (if not 
reported). 

Note: I obtained the attorney contact information from the docket sheets of the respective cases. 
I have attempted to update the information through searches of Martindale-Hubbell’s online 
database on LexisNexis and Westlaw’s “Attomey/Judge Directory” online database. 1 represent 
only that I have, to the best of my ability, provided the most current information available. 

(1) Silverman v. Major League Baseball Player Relations Committee, Inc., No. 95 Civ. 2054 
(SS), 880 F. Supp. 246 (S.D.N.Y. 1995) (District Judge Sotomayor), affirmed, 67 F.3d 1054 (2d 
Cir. 1995) 

Nature of the Case : This action by the National Labor Relations Board alleged that the 
major league baseball owners engaged in unfair labor practices during the 1994-1995 players 
strike. 


Disposition : The district court issued a preliminary injunction against the major league 
owners, ordering them to restore the terms and conditions of employment provided under their 
most recent agreement with the players. The court concluded that the National Labor Relations 
Board, which brought the action against the owners, had reasonable cause to believe that the 
owners committed unfair labor practices when they revoked the salary arbitration clause and the 
free agency anticollusive provision in their most recent agreement with the players absent a good 
faith impasse. The court also concluded that an injunction was just and proper based on the 
possible harm to the public, the players, and the NLRB. The Second Circuit affirmed the 
preliminary injunction order. The case was administratively closed on June 26, 2001 . 
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For petitioner : 

Daniel Silverman 
National Labor Relations Board 
26 Federal Plaza, Room 3614 
New York, NY 10278 
(last known address) 

For respondents : 

Francis L. Casey III 
Morgan, Lewis & Bockius 
1800 M Street N.W. 

Washington, DC 20036 
(last known address) 

Lisa Klein Wager 
Morgan, Lewis & Bockius 
101 Park Avenue 
New York, NY 10178 
(212) 309-6000 

(last known address and telephone number) 

(2) Clarett v. National Football League, 369 F.3d 1 24 (2d Cir. 2004) (Judge Sotomayor, writing 
for a panel including Judge Sack, and District Judge Kaplan, of the Southern District of New 
York, sitting by designation) 

Nature of the Case : A football player sued the NFL, arguing that an NFL rule that 
limited eligibility for the NFL entry draft to players who were three full college football seasons 
removed from high school graduation constituted an unreasonable restraint of trade in violation 
of section 1 of the Sherman Antitrust Act, 15 U.S.C. § 1, and section 4 of the Clayton Act, 15 
U.S.C. § 15. The district court entered summary judgment in favor of the player, and the NFL 
appealed. 

Disposition : On appeal, the Court of Appeals ordered Judgment in favor of the NFL. 

The Court held that the NFL’s eligibility rules are immune from antitrust scrutiny under the non- 
statutory labor exemption, a long-recognized rule that, in order to acconamodate the collective 
bargaining process, certain concerted activity among and between labor and employers must be 
held to be beyond the reach of the antitrust laws. The Court concluded that the conditions under 
which a prospective player will be considered for employment as an NFL player are for the 
union representative and the NFL to determine, and that the fact that the NFL and players’ union 
did not bargain over the rule did not exclude the rule from the scope of the non-statutory 
exemption. 

Subsequent history : The Court reversed the district court’s judgment and remanded to 
the district court with directions to enter judgment in favor of the NFL. The player’s petition for 
certiorari was denied. On remand, the district court denied the plaintiffs motion for 
reimbursement of attorneys’ fees and litigation expenses on the ground that he was not the 
prevailing party, and closed the case. 


89 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 00252 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



241 


VerDate Nov 24 2008 


For defendant-appellant (National Footbali League) : 

Gregg H. Levy 
Covington & Burling LLP 
1201 Pennsylvania Avenue, NW 
Washington, DC 20004-240 1 
(202) 662-5292 

For plaintiff-appellee (Clarett) : 

Alan C. Milstein 

Sherman, Silverstein, Kohl, Rose & Pdolsky 
Fairway Corporate Center 
4300 Haddonfield Road 
Pennsauken, NJ 08109 
(856) 662-0700 

For amicus curiae American Football Coaches Association : 

G. Michael Pharis (deceased) 

Taylor, Porter, Brooks & Phillips LLP 
8th Floor Chase Tower South 
45 1 Florida St 
Baton Rouge, LA 70801 

For amici curiae National Basketball Association, the Women’s National Basketball 
Association, and the National Hockey League : 

Jeffrey A. Mishkin 

Skadden, Arps, Slate, Meagher & Flom LLP 
Four Times Square 
New York, New York 10036 
(212) 735-3230 

For amicus curiae National Collegiate Athletic Association : 

Gregory L. Curtner 
Miller Canfield Paddock & Stone 
101 North Main Street 
7th Floor 

Ann Arbor, Michigan 48104 
(734) 663-2445 

For amicus curiae National Football League Players Association : 

James W. Quinn 

Weil, Gotshal & Manges LLP 

767 Fifth Avenue 

New York, NY 10153 

(212)310-8385 
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For amicus curiae John Conyers, Jr.. Member of Congress : 

Perry H. Apelbaum 

Staff Director, Committee on the Judiciary 
2138 Rayburn House Office Building 
50 Independence Ave SW 
Washington, DC 20024 
(202) 225-6504 

(3) United States v. Quattrone, 402 F.3d 304 (2d Cir. 2005) (Judge Sotomayor, writing for a 
pane! including Judges Cardomone and Cabranes) 

Nature of the Case : This case arose from the prosecution of Frank Quattrone, a former 
executive of the bank Credit Suisse First Boston, for allegedly obstructing investigations into the 
bank’s handling of initial public offerings of certain technology companies during the Internet 
boom of the late 1990s, In an effort to protect the integrity of Mr. Quattrone’s second criminal 
trial, after the first ended in a deadlocked jury and mistrial, the district court issued an order 
forbidding members of the media from publishing, during the trial, the names of jurors that were 
disclosed in open court. 

Disposition : The Court of Appeals struck down the district court’s order as an unjustified 
prior restraint on expression in violation of the Free Speech and Free Press Clauses of the First 
Amendment. Although sensitive to the district court’s attempt to protect the fairness of the 
criminal trial, the Court reasoned that the order unnecessarily infringed both the right against 
prior restraints on speech and the right to report freely on events that transpire in an open 
courtroom. 

Subsequent history : Mr. Quattrone was convicted, but the conviction was vacated by a 
later panel of the Court of Appeals. See United States v. Quattrone, 441 F.3d 153 (2d Cir. 2006). 
Qn remand from that appeal, Mr. Quattrone and the government entered into a deferred 
prosecution agreement. 

For appellants : 

Floyd Abrams 

Cahill Gordon & Reindel LLP 
Eighty Pine Street 
New York, NY 10005-1702 
(212) 701-3621 

For appellee : 

Jacob W. Buchdahl 

(former) Assistant United States Attorney for the Southern District of New York 

(current) Susman Godfrey LLP 

654 Madison Avenue, 5th Floor 

New York, NY 10065-8404 

(212) 336-8330 
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(4) Ford V. McGinnis, 352 F.3d 582 (2ci Cir. 2003) (Judge Sotomayor, writing for a panel 
including Judge Wesley, and District Court Judge Pollack, of United States District Court for the 
Southern District of New York, sitting by designation) 

Nature of the Case : A prison inmate brought a First Amendment action under 42 U.S.C. 

§ 1983 against corrections officials, alleging that the refusal to serve a religious feast in a high- 
security area infringed his religious rights. The district court granted the corrections officials’ 
motion for summary judgment, and the inmate appealed. 

Disposition : The Court of Appeals held that the that the corrections officials were not 
entitled to summary judgment on the grounds relied upon by the district court. The Court 
explained that the district court had erroneously focused its analysis under the Free Exercise 
Clause on the objective validity of the religious belief, instead of on the sincerity of the inmate’s 
belief in the feast’s religious significance. The Court further held that there existed a factual 
dispute concerning whether the inmate’s religious exercise had been substantially burdened and 
that the record was insufficient to determine whether legitimate penological interests justified the 
officials’ conduct. 

Subsequent history : The Court of Appeals vacated the district court’s grant of summary 
judgment and remanded for further proceedings consistent with the decision. The parties 
subsequently stipulated to dismiss the case. 

For plaintiff-appellant : 

Stuart W. Gold 

Cravath, Swaine & Moore LLP 

825 Eighth Avenue 

New York, NY 10019 

(212)474-1394 

For defendants-apoellees : 

Marion R. Buchbinder 

State of New York Law Dept. Appeals & Opinions Bureau 

120 Broadway 

New York, NY 10271 

(212)416-8000 

(5) In re NYSE Specialists Securities Litigation, 503 F.3d 89 (2d Cir. 2007) (Judge Sotomayor, 
writing for a panel including Chief Judge Jacobs and Judge Leval) 

Nature of the Case : Investors filed class actions under federal securities laws, alleging 
that the New York Stock Exchange (“NYSE”) failed to adequately monitor and police trading by 
its floor-trading firms, and made misrepresentations about the market’s integrity. The district 
court dismissed the claims, and the investors appealed. 

Disposition : The Court of Appeals held that the NYSE’s absolute immunity, arising from 
its quasi-govemmental role in the regulation of the securities market, extended to the nonexercise 
of its regulatory power. Consequently, the NYSE was entitled to absolute immunity from 
liability based on its alleged regulatory failure to take action against the firms’ conduct. But the 
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Court held that plaintiffs had standing to bring their Rule lOb-5 claim for the NYSE’s alleged 
misrepresentations. 

Subsequent history : The Court of Appeals affirmed the judgment of the district court that 
the NYSE was entitled to absolute immunity based on its alleged regulatory failure, vacated the 
judgment with respect to plaintiffs’ standing and remanded for proceedings consistent with its 
decision. The petition for writ of certiorari was subsequently denied. California Public 
Employees’ Retirement System v. New York Stock Exchange, S.Ct. 1707 (2008). 

For appellants : 

Eric A. Isaacson 

Coughlin, Stoia, Cellar, Rudman & Robbins LLP 

655 West Broadway, Suite 1900 

San Diego, CA 92101 

(619)231-1058 

For appellees : 

Debra M. Torres 

Fried, Frank, Harris, Shriver & Jacobson LLP 

One New York Plaza 

New York, NY 10004 

(212) 859-8028 

(6) Farrell v. Burke, 449 F.3d 470 (2d Cir. 2006) (Judge Sotomayor, writing for a panel 
including Judge Katzmann, and Judge Eaton of the United States Court of International Trade, 
sitting by designation) 

Nature of the Case : A former state parolee, who had been convicted of sexual crimes 
involving minors, brought an action under 42 U.S.C. § 1983 against his parole officers, alleging 
that they violated his constitutional rights under the due process clause of the Fourteenth 
Amendment by imposing and enforcing a special condition of parole that prohibited his 
possession of “pornographic material.” The district court granted the defendants’ motion for 
summary judgment, and the plaintiff appealed. 

Disposition : The Court of Appeals affirmed the district court’s judgment in favor of the 
defendants. The Court explained that even if the term “pornography” is inherently vague, the 
materials the plaintiff possessed - which contained sexually explicit pictures and lurid 
descriptions of sex between men and boys - fit within “any reasonable understanding of the term 
[pornography].” Accordingly, the Court concluded that the plaintiff’s parole condition was not 
unconstitutionally vague as applied to his conduct. Because the plaintiff’s as-applied vagueness 
challenge failed, and because he could not demonstrate that the no-pomography condition 
threatened to chill the exercise of substantial constitutionally protected conduct, the Court did not 
reach the question whether the parole condition was impermissibly vague on its face. The Court 
also rejected the plaintiffs First Amendment overbreadth challenge. 

For plaintiff-appellant : 

Eugene B. Nathanson 
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Law Office of Eugene B. Nathanson 
305 Broadway 
New York, NY 10007 
(212)608-6771 

For defendants-appellees : 

Ann P. Zybert 

Office of the Attorney General of the State of New York 
120 Broadway 
New York, NY 10271 
(212)416-8022 

(7) United States v. Fafao, 544 F.3d 1 10 (2d Cir. 2008) (Judge Sotomayor, writing for the panel, 
with Chief Judge Jacobs joining in part and dissenting in part and Judge Livingston joining in 
part and concurring in the judgment); 293 Fed. Appx. 838 (2d Cir. 2008) (summary order) (Chief 
Judge Jacobs and Judges Sotomayor and Livingston) 

Nature of the Case : In this criminal action, the defendant was convicted, upon a 
conditional guilty plea, of 242 counts relating to child pornography and traveling with intent to 
engage in illicit sexual conduct with minors. The district court had previously denied the 
defendant’s motion to suppress evidence seized from his home and computer pursuant to a 
search warrant and statements he made to Federal Bureau of Investigation agents. The district 
court sentenced the defendant to 30 years in prison. The defendant appealed the denial of his 
motion to suppress. 

Disposition : The Court of Appeals affirmed the defendant’s conviction, and Judge 
Sotomayor drafted the panel opinion. A majority of the panel (Jacobs, C.J. & Sotomayor, J.) 
held that the search warrant was not supported by probable cause, and a differently aligned 
majority of the panel (Sotomayor & Livingston, J.J.) held that the motion to suppress was 
nevertheless properly denied because the good-faith exception to the exclusionary rule applied. 
Accordingly, a majority of the panel affirmed the denial of the defendant’s motion to suppress 
the physical evidence seized from his home. The opinion explained that the good-faith exception 
applied because the judge that issued the search warrant was not knowingly misled and the 
affidavit in support of the warrant was not so lacking in indicia of probable cause as to render 
reliance unreasonable. In a separate order, the Court of Appeals unanimously held that the 
district court properly denied the defendant’s motion to suppress his statements to the FBI 
agents. 


For defendant-appellant : 

Bruce R. Bryan 

Law Office of Bruce R. Bryan Esq. 
333 E. Onondaga Street 
Syracuse, NY 13202 
(315)476-1800 

For government-appellee : 

Brenda K. Sarnies 
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U.S. Attorney’s Office for the Northern District of New York 

P.O. Box 7198 

1 00 S. Clinton Street 

Syracuse, NY 13261 

(315)448-0672 

(8) Shi Liang Lin v. United States Department of Justice, 494 F.3d 296 (2d Cir. 2007) (en banc) 
(Judge Sotomayor, concurring, in an opinion joined by Judge Pooler) 

Nature of the Case : Three applicants, whose respective girlfriends and fiancee allegedly 
were victimized by China’s family planning policies, appealed the decisions of the Board of 
Immigration Appeals (BIA) denying asylum. The Second Circuit ordered a hearing en banc to 
consider the BIA’s rationale for extending a per se presumption of persecution to spouses, but 
not to non-married partners, of individuals who had been involuntarily subjected to an abortion 
or sterilization. 

Disposition : The Second Circuit held that the statute providing refugee status to 
applicants who had undergone forced abortions or involuntary sterilization does not provide 
those applicants’ spouses, boyfriends, or fiances with automatic eligibility for refugee status. 
Judge Sotomayor’s opinion concurring in the judgment argued that, because the cases before the 
Court involved only unmarried petitioners, it was inappropriate for the majority to opine on 
whether its holding extended to spouses. In particular, the opinion explained that “the majority’s 
conclusion disregards the immutable fact that a desired pregnancy in a country with a coercive 
population control program necessarily” affected both spouses “and that the state’s interference 
with this fundamental right may have subtle, far reaching and devastating effects for both 
husband and wife.” Id. at 330. 

Subsequent history : The petitioners’ petition for certiorari was denied. 

For petitioners : 

Bruno Joseph Bembi 

Law office of Bruno Joseph Bembi, Esq. 

62 Nichols Court 
Hempstead, NY 11550 
(516) 483-7372 

Aleksander B. Milch 
Christopher & Associates P.C. 

2 Wall Street, 8th Floor 
New York, NY 10005 
(212) 344-3800 

Meer M.M. Rahman 

Law Office of Meer M. M. Rahman 

321 Broadway, 3rd Floor 

New York, NY 10007 

(212) 732-2220 
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For respondents : 

Kathy Marks 

U.S. Attorney’s Office, Southern District of New York 
86 Chambers Street 
New York, NY 10007 
(212)637-2726 

(last known address and telephone number) 

Patricia L, Buchanan 

Immigration & Naturalization Service, District Counsel Office 

Room 14-110 

26 Federal Plaza 

New York, New York 10278 

(212) 264-3380 

Edward J. McElroy 

US Attorney’s Office, Eastern District of New York 
26 Federal Plaza 
New York, NY 10278 
(last known address) 

Eric H. Holder 
U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, DC 20530 
(202)353-1555 

(9) United States v. Real Property Known as 77 East 3rd Street, New York, NY, No. 85 Civ. 

3351, 849 F.Supp. 876(S.D.N.Y. 1994); 869F. Supp. 1042 (S.D.N.Y. 1994); 1994WL4288 
(S.D.N.Y. Jan. 4, 1994); 1994 WL 4276 (Jan. 4, 1994) (District Judge Sotomayor) 

Nature of the Case : This case was a civil forfeiture action brought by the government 
pursuant to 21 U.S.C. § 881(a)(7) to forfeit defendant in rem, the building and real property 
located at 77 East 3rd Street, New York, New York (together the “Building”). The government 
alleged that the New York City Chapter of the Hells Angels Motorcycle Club (the “Club”) used 
the Building to store and distribute narcotics. Sandy Alexander, his wife Colette Alexander, and 
the Church of Angels subsequently intervened as claimants. 

Disposition : Following an approximately five-week trial, the jury returned a verdict in 
favor of all of the claimants. The jury found that the claimants had proven, by a preponderance 
of the evidence, that defendant-in-rem, the Building, was not used, or intended to be used, to 
commit, or to facilitate the commission of, a felony drug violation between October 12, 1984 and 
May 2, 1985. The district court issued two published opinions in connection with this action. 
One opinion resolved pre-trial motions. 849 F. Supp. 876 (S.D.N.Y. 1994) (granting the 
government’s motion to impanel an anonymous jury in light of the Club members’ history of 
violence). The second opinion denied the government’s post-trial motion for judgment as a 
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matter of law pursuant to Rule 50(b) or for a new trial under Rule 59(a). 869 F. Supp. 1042 
(S.D.N.Y. 1994). The district court also issued two unpublished opinions resolving pre-trial 
motions. 1994 WL 4288 (S.D.N.Y. Jan. 4, 1994) (denying intervenor claimants’ motion to 
dismiss the government’s Third Amended Complaint on the grounds that the forfeiture violates 
the Fifth Amendment’s Double Jeopardy Clause); 1994 WL 4276 (S.D.N.Y. Jan. 4, 1994) 
(denying intervenor claimants’ motions (1) to bifurcate the probable cause hearing from the 
innocent owner portion of the forfeiture trial; (2) to allow them to present their evidence on the 
question of their innocent ownership of the Building before the Government presents its case on 
probable cause and to then be allowed to rebut the Government’s case; and (3) to dismiss the 
forfeiture complaint and to suppress evidence seized at the Building at the time of the Building’s 
arrest). 


For the government : 

Pamela L. Dempsey 
U.S. Attorney’s Office 
Southern District of New York 
One St. Andrew’s Plaza 
New York , NY 10007 
(last known address) 

For the defendant : 

Nina J. Ginsberg 

DiMuro, Ginsberg & Lieberman, P.C. 

908 King Street, Suite 200 
Alexandria, VA 22314 
(last known address) 

For claimant Church of the Angels : 

Mark B Combiner 

Legal Aid Society Capital Defense Unit 
90 Church Street 
New York , NY 10007 
(212) 557-3300 

Merrill Neil Rubin 
Merrill Rubin LLC 
551 Fifth Avenue, Suite 514 
New York, NY 10176 
(212) 388-0085 

(10) CroH V. Cro//, 229 F.3d 133 (2d Cir. 2000) (Judge Sotomayor, dissenting from a decision 
authored by Judge Jacobs and joined by Judge Michel, of the United States Court of Appeals for 
the Federal Circuit, sitting by designation) 

Nature of the Case : A father sought an order compelling his wife to return their minor 
child to Hong Kong under the Hague Convention on the Civil Aspects of International Child 
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Abduction, implemented by the International Child Abduction Remedies Act. The district court 
entered judgment in favor of the father and issued the order. 

Disposition : On appeal, the majority held that the district court lacked jurisdiction to 
order the return of the child to Hong Kong because a ne exeat provision in a Hong Kong custody 
order (which provided, with limited exceptions, that the child not be removed from Hong Kong 
without leave until she attained 18 years of age) did not confer “rights of custody” on either the 
father or the Hong Kong court. Judge Sotomayor dissented, arguing that the ne exeat clause 
gave “rights of custody” to the father within the meaning of the Hague Convention and the 
father’s petition to return the child to Hong Kong therefore should have been granted. Judge 
Sotomayor concluded that the mother had breached the father’s right of custody by removing the 
child from Hong Kong without the consent of the father or the Hong Kong court. 

Subsequent history : The father’s petition for certiorari was denied. On remand, the 
district court dismissed the father’s petition for return of the child and closed the case. The 
federal courts of appeals are split on the question whether a ne exeat clause can confer “rights of 
custody” upon a parent. A number of the decisions addressing this issue have cited the Croll 
majority and/or dissent. See Fumes v. Reeves, 362 F.3d 702, 718 n.l3, 719, 720 n.l5, 721 n.l6, 
722 nn,17-18 (1 1th Cir. 2004) (following the CroU dissent); but see Abbott v. Abbott, 542 F.3d 
1081, 1087 (5th Cir. 2008) (holding, with the Croll majority, that ne exeat clauses do not confer 
“rights of custody” upon a parent); Fawcett v. McRoberts, 326 F.3d 491, 500 (4th Cir. 2003) 
(same); Gonzalez v. Gutierrez, 311 F.3d 942, 944 (9th Cir. 2002) (same). A petition for 
certiorari raising this question is pending before the United States Supreme Court. Abbott v. 
Abbott, Docket No. 08-645. Legal opinions in the United Kingdom and South Africa have 
analyzed the Croll decision and favorably discussed the dissent’s reasoning. See Sonderup v. 
TondelU, [2001] 1 SA 1 171 (CC) at 22-24 (S. Aff.); In re D (A Child), [2007] 1 A.C. 619, 628- 
29, 634-35 (H.L.). 

For respondent-appellant : 

Lea Haber Kuck 

Skadden, Arps, Slate, Meagher & Flom, LLP 

4 Times Square 

New York, NY 10036 

(212) 735-2978 

For petitioner-appellee : 

Robert D. Arenstein 

Law Office of Robert D. Arenstein, Esq. 

295 Madison Avenue 

New York, NY 10017 

(212)679-3999 


f. Provide a list of all cases in which certiorari was requested or granted. 
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The Second Circuit issues both precedential and nonprecedential opinions. In part 
A of my response, 1 list the cases in which certiorari was granted or denied from a 
decision of a panel of which I was a member, including cases in which I 
dissented. In part B, I list the cases in which certiorari was granted or denied 
from a nonprecedential opinion issued by panels of which I was a member. 

A. PRECEDENTIAL OPINIONS 

OPINIONS 

Certiorari Granted 


City of New York v. Sraokes-Spirits.com, Inc., 541 F.3d 425 (2d Cir. 2008) 

certiorari granted by Hemi Group v. New York, 2009 U.S. LEXIS 3310 
(May 4, 2009) 

Ricci V. Destefano, 530 F.3d 87 (2d Cir. 2008) (per curiam) certiorari granted by 
Ricci V. DeStefano, 2009 U.S. LEXIS 392 (Jan. 9, 2009) certiorari granted 
by Ricci v. DeStefano, 2009 U.S. LEXIS 394 (Jan, 9, 2009) 
Johns-Manville Corp, v. Chubb Indem. Ins. Co. (In re Johns-Manville Corp.), 517 
F.3d 52 (2d Cir. 2008) certiorari granted by Travelers Indem. Co. v. 

Bailey, 2008 U.S. LEXIS 9124 (Dec. 12, 2008) certiorari granted by 
Common Law Settlement Counsel v. Bailey, 2008 U.S. LEXIS 9125 (Dec. 
12, 2008) 

Riverkeeper, Inc. v. United States EPA, 475 F.3d 83 (2d Cir. 2007) certiorari 
granted by Entergy Corp. v. EPA, 128 S. Ct. 1867, 170 L. Ed. 2d 743 
(2008) certiorari granted by, in part Util. Water Act Group v. Riverkeeper, 
Inc., 128 S. Ct. 1868, 170 L. Ed. 2d 743 (2008) certiorari granted by, in 
part PSEG Fossil LLC v. Riverkeeper, Inc., 128 S. Ct. 1867, 170 L. Ed. 2d 
743 (2008) reversed by, remanded by Entergy Corp. v. Riverkeeper, Inc., 
129 S. Ct. 1498 173 L. Ed. 2d 369 (Apr, 1, 2009) 

William L. Rudkin Testamentary Trust v. Comm'r, 467 F.3d 149 (2d Cir. 2006) 
certiorari granted by Knight v. Comm'r, 127 S. Ct. 3005, 168 L. Ed. 2d 
725 (2007) affirmed by 128 S. Ct. 782, 169 L. Ed. 2d 652 (2008) 

Lopez Torres v. N.Y, State Bd. of Elections, 462 F.3d 161 (2d Cir. 2006) 

certiorari granted by N.Y. State Bd. of Elections v. Lopez Torres, 127 S. 
Ct. 1325, 167 L. Ed. 2d 72 (2007) reversed by New York State Bd. of 
Elections V. Lopez Torres, 128 S, Ct. 791, 169 L. Ed. 2d 665 (2008) 
Empire Healthchoice Assur., Inc. v. McVeigh, 396 F.3d 136 (2d Cir. 2005) 

certiorari granted by 126 S. Ct. 978, 163 L. Ed. 2d 721 (2006) affirmed by 
547 U.S. 677 (2006) 

Dabit V. Merrill Lynch, Pierce, Fenner & Smith, Inc., 395 F.3d 25 (2d Cir. 2005) 
certiorari granted by Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Dabit, 
126 S. Ct. 34, 162 L. Ed. 2d 932 (2005) vacated by, remanded by 547 U.S. 
7! (2006) 

Swedenburg v. Kelly, 358 F.3d 223 (2d Cir. 2004) certiorari granted by 

Swedenburg v. Kelly, 541 U.S. 1062, 158 L. Ed. 2d 962, 124 S. Ct. 2391 
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(2004) reversed and remanded by Granholm v. Heald, 2005 U.S. LEXIS 
4174 (May 16, 2005) 

European Cmty. v. RJR Nabisco, Inc., 355 F.3d 123 (2d Cir. 2004) certiorari 

granted by European Cmty. v. RJR Nabisco, Inc., 161 L. Ed. 2d 845, 125 
S. Ct, 1968 (2005) 

Malesko v. Correctional Servs. Corp., 229 F.3d 374 (2d Cir. 2000) U.S. App. 
LEXIS 25220; 47 Fed. R. Serv. 3d (Callaghan) 1264, Certiorari Granted 
March 5, 2001, Reported at: 2001 U.S. LEXIS 1 
Tasini v. New York Times Co., 972 F. Supp. 804 (S.D.N.Y. 1997) reversed by 
206 F.3d 161 (2d Cir. 2000), reversal affirmed by New York Times Co. v. 
Tasini, 533 U.S. 483 (2001). 

Bartlett v. New York State Bd. of Law Examiners, 970 F. Supp. 1094 (S.D.N.Y. 
1997) affirmed in part and vacated in part by 156 F.3d 321 (2d Cir. 1998), 
vacated by New York State Bd. of Law Examiners v. Bartlett, 527 U.S. 
1031 (1999). 

Certiorari Denied 


United States v. Gutierrez, 555 F.3d 105 (2d Cir. 2009) certiorari denied by 
Gutierrez v. United States, 2009 U.S. LEXIS 2831 (Apr. 20, 2009) 
Catskill Dev., L.L.C. v. Park Place Entm't Corp., 547 F.3d 1 1 5 (2d Cir. 2008) 
certiorari denied by Catskill Dev. v. Harrah's Operating Co., 2009 U.S. 
LEXIS 2552 (Apr. 6, 2009) 

Bankruptcy Serv. v. Ernst & Young (In re CBI Holding Co.), 529 F.3d 432 (2d 
Cir. 2008) certiorari denied by Ernst & Young v. Bankr. Servs., 2009 U.S. 
LEXIS 3012 (Apr. 20, 2009) 

Thompson v. Choinski, 525 F.3d 205 (2d Cir. 2008) certiorari denied by 
Thompson v. Choinski, 2009 U.S. LEXIS 185 (Jan. 12, 2009) 

United States v. Rittweger, 524 F.3d 171 (2d Cir. 2008) certiorari denied by 
Rittweger v. United States, 2009 U.S. LEXIS 1086 (Feb. 23, 2009) 

United States v. Duong -Cam Tran, 519 F.3d 98 (2d Cir. 2008) certiorari denied 
by Tran v. United States, 2008 U.S. LEXIS 6860 (Oct. 6, 2008) 

United States v. Schulz, 517 F.3d 606 (2d Cir. 2008) (per curiam) certiorari 

denied by Schulz v. United States, 2008 U.S. LEXIS 7716 (Oct. 14, 2008) 
United States v. Hawkins, 513 F.3d 59 (2d Cir. 2008) certiorari denied by 
Hawkins v. United States, 2008 U.S. LEXIS 4249 (May 19, 2008) 

Clark V. Perez, 510 F.3d 382 (2d Cir. 2008) certiorari denied by Clark v. Perez, 
2008 U.S. LEXIS 6521 (Oct. 6, 2008) 

United States v. Ganim, 510 F.3d 134 (2d Cir. 2007) certiorari denied by Ganim 
V. United States, 2008 U.S. LEXIS 3269 (Apr. 14, 2008) 

Calif Pub. Emples.' Ret. Sys. v. N.Y. Stock Exch., Inc. (In re NYSE Specialists 
Sec. Litig.), 503 F.3d 89 (2d Cir. 2007) certiorari denied by Cal. Pub. 
Emples. Ret. Sys. v. N.Y. Stock Exch., Inc., 2008 U.S. LEXIS 2855 (Mar. 
24, 2008) 

Karpova v. Snow, 497 F.3d 262 (2d Cir. 2007) certiorari denied by Karpova v. 
Paulson, 2008 U.S. LEXIS 4195 (May 19, 2008) 
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Shi Liang Lin v. United States DOJ, 494 F.3d 296 (2d Cir. 2007) certiorari denied 
by Dong V. Dep't of Justice, 128 S. Ct. 2472 (U.S. 2008) 

United States v.. Howard, 489 F.3d 484 (2d Cir. 2007) certiorari denied by 
Howard v. United States, 128 S. Ct. 525, 169 L. Ed. 2d 365 (2007). 

Related proceeding at United States v. Howard, 2008 U.S. Dist. LEXIS 
18275 (N.D.N.Y, Mar. 7, 2008) 

louri V. Ashcroft, 487 F.3d 76 (2d Cir. 2007) certiorari denied by louri v. 
Mukasey, 128 S. Ct. 2986 (2008) 

United States v. Ubiera, 486 F.3d 7 1 (2d Cir. 2007) certiorari denied by Ubiera v. 
United States, 128 S. Ct. 173, 169 L. Ed. 2d 1 17 (2007). Post-conviction 
proceeding at Ubiera v. United States, 2009 U.S. Dist. LEXIS 19504 
(S.D.N.Y., Mar. 5, 2009) 

United States v. Ferrell, 485 F.3d 687 (2d Cir. 2007) (per curiam) certiorari 

denied by Ferrell v. United States, 2007 U.S. LEXIS 10767 (Oct. 1, 2007) 
ABN AMRO Verzekeringen BV v. Geologistics Ams., Inc., 485 F.3d 85 (2d Cir. 
2007) certiorari denied by ABN Amro Verzekeringen BV v. Geologistics 
Ams., Inc., 1 28 S. Ct. 1 739, 1 70 L. Ed. 2d 539 (Mar. 3 1, 2008) 

United States v. Reich, 479 F.3d 179 (2d Cir. 2007) certiorari denied by Reich v. 

United States, 128 S. Ct. 1 15, 169 L. Ed. 2d 26 (Oct. 1, 2007) 

E & L Consulting, Ltd. v. Doman Indus., 472 F.3d 23 (2d Cir. 2006) certiorari 

denied by E & L Consulting v. Doman Indus., 128 S. Ct. 97, 169 L. Ed. 2d 
22 (Oct. 1,2007) 

Armstrong v. Guccione, 470 F.3d 89 (2d Cir. 2006) certiorari denied by 
Armstrong v. Guccione, 128 S. Ct. 486, 169 L. Ed. 2d 338 (2007) 

G&T Terminal Packaging Co. v. USDA, 468 F.3d 86 (2d Cir. 2006) certiorari 
denied by G & T Terminal Packaging Co. v. Dep't of Agric., 2007 U.S. 
LEXIS 10402 (Oct. 1, 2007) 

Burrell v. United States, 467 F.3d 160 (2d Cir. 2006) certiorari denied by Burrell 
V. United States, 127 S, Ct. 2031, 167 L. Ed. 2d 773 (2007). Post- 
conviction relief dismissed at Burrell v. United States, 2007 U.S. Dist. 
LEXIS 60594 (E.D.N.Y., Aug. 15, 2007) 

United States v. Sloley, 464 F.3d 355 (2d Cir. 2006) certiorari denied by Sloley v. 

United States, 2007 U.S. LEXIS 3737 (Mar. 26, 2007) 
louri V. Ashcroft, 464 F.3d 1 72 (2d Cir. 2006) certiorari denied by louri v. 

Mukasey, 2008 U.S. LEXIS 5170 (June 23, 2008) 

United States v. Dupre, 462 F.3d 131 (2d Cir. 2006) certiorari denied by 

Stambaugh v. United States, 127 S. Ct. 1030, 166 L. Ed. 2d 773 (2007)US 
Supreme Court certiorari denied by Dupre v. United States, 127 S. Ct. 
1026, 166 L. Ed. 2d 773 (2007). On remand at United States v. Dupre, 
2007 U.S. Dist. LEXIS 18325 (S.D.N.Y., Mar. 16, 2007) 

Guiles V. Marineau, 461 F.3d 320 (2d Cir. 2006) certiorari denied by Marineau v. 

Guiles, 2007 U.S. LEXIS 8793 (June 29, 2007) 

Reuland v. Hynes, 460 F.3d 409 (2d Cir. 2006) certiorari denied by Hynes v. 
Reuland, 1 28 S. Ct. 1 1 9, 1 69 L. Ed. 2d 27 (Oct. 1 , 2007) 
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United States v, Blackburn', '461 F.3d 259 (2d Cir. 2006) (Sotomayor, J., 

dissenting) certiorari denied bv Blackburn v. United States, 2007 U.S. 
LEXIS 6122 (May 29, 2007) ' 

Earley v. Murray, 45 1 F.3d 7 1 (2d Cir. 2006) certiorari denied by Burhlre v, 
Earley, 127 S. Ct. 3014, 168 L. Ed. 2d 752 (2007) 

Brown v. Miller, 451 F.3d 54 (2d Cii. 2006) certiorari denied by Brown v. Miller, 
127 S. Ct. 938, 166 L. Ed. 2d 718 (Jan. 8, 2007) 

United States v. Novak, 443 F.3d 150 (2d Cir. 2006) certiorari denied by Novak 
V. United States, 2006 U.S. LEXIS 8077 (Oct. 30, 2006) 

United States v. Giordano, 442 F.3d 30 (2d Cir. 2006) certiorari denied by 
Giordano v. United States, 127 S. Ct. 1253, 167 L. Ed. 2d 88 (2007) 

United States v. 'Vaughn, 430 F.3d 518 (2d Cir. 2005) certiorari denied by Lindo 
v. United States, 126 S. Ct. 1665, 164 L. Ed. 2d 405 (Apr. 3, 2006) 

United States v. Estrada, 430 F.3d 606 (2d Cir. 2005) certiorari denied by DeJesus 
V. United States, 126 S. Ct. 1637, 164 L. Ed. 2d 348 (2006) 

United States v. Estrada, 428 F.3d 387 (2d Cir. 2005) certiorari denied by 

Herredia v. United States, 126 S. Ct. 1451, 164 L. Ed. 2d 148 (Feb. 27, 
2006) certiorari denied by Jacobs v. United States, 126 S. Ct. 1454, 164 L. 
Ed. 2d 151 (Feb. 27, 2006) 

Sash V. Zenk, 428 F.3d 132 (2d Cir. 2005) certiorari denied by Sash v. Zenk, 2006 
U.S. LEXIS 6248 (Oct. 2, 2006) 

Rationis Enters. Inc. of Panama v. Hyundai Mipo Dockyard Co., 426 F.3d 580 
(2d Cir. 2005) certiorari denied by Rationis Enters, v. Hytindai Mipo 
Dockyard Co., 2006 U.S. LEXIS 7469 (Oct. 2, 2006) 

United States v. Smith, 426 F,3d 567 (2d Cir. 2005) certiorari denied by Smith v. 

United States, 1 64 L. Ed. 2d 1 09 (Feb. 2 1 , 2006) 

European Cmty. v. RJR Nabisco, 424 F.3d 175 (2d Cir. 2005) certiorari denied by 
European Cmty. v. RJR Nabisco, Inc., 163 L. Ed. 2d 858 (Jan. 9, 2006) 
Greiner v. Wells, 417 F.3d 305 (2d Cir. 2005) certiorari denied by Wells v. 

Ercole, 2006 U.S. LEXIS 1346 (Feb. 21, 2006) 

United States v. Martinez, 413 F.3d 239 (2d Cir. 2005) certiorari denied by 
Martinez v. United States, 126 S. Ct. 1086, 163 L. Ed. 2d 902 (2006) 
Serrano v. Fischer, 412 F.3d 292 (2d Cir. 2005) certiorari denied by Serrano v. 

Fischer, 2006 U.S. LEXIS 1312 (Feb. 21, 2006) 

Seinfeld v. Gray, 404 F.3d 645 (2d Cir. 2005) certiorari denied by Seinfeld v. 

Gray, 2006 U.S. LEXIS 2034 (Mar. 6, 2006) 

Guzman v. United States, 404 F.3d 139 (2d Cir. 2005) certiorari denied by 
Guzman v. United States, 2005 U.S. LEXIS 8649 (Nov. 28, 2005) 
Fernandez v. Artuz, 402 F.3d 1 1 1 (2d Cir. 2005) certiorari denied by Haponik v. 

Fernandez, 126 S. Ct. 79, 163 L. Ed. 2d 54 (2005) 

Hobbs V. County of Westchester, 397 F.3d 133 (2d Cir. 2005) certiorari denied by 
Hobbs v. Westchester County, 546 U.S. 815, 126 S. Ct. 340, 163 L. Ed. 2d 
51 (Oct. 3, 2005) 

Lentell v. Merrill Lynch & Co., 396 F.3d 161 (2d Cir. 2005) certiorari denied by 
Lentell v. Merrill Lynch & Co., 126 S. Ct. 421, 163 L. Ed. 2d 321 (Oct. 
11,2005) 
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Galdamez v. Keane, 394 F.3d 68 {2d Cir. 2005) certiorari denied by Galdamez v. 

Fischer, 161 L, Ed. 2d 868, 125 S. Ct. 1996 (May 2, 2005) 

Kem ex rel. Estate of Kent v. Siemens Corp., 393 F.3d 120 (2d Cir, 2004) 

certiorari denied by Kem v. Siemens Corp., 161 L. Ed. 2d 1061, 125 S. Ct. 
2272 (2005) 

Doe V. Menefee, 391 F.3d 1 47 (2d Cir. 2004) certiorari denied by Doe v. 

MeAefee, 2005 U.S. LEXIS 7677 (Oct. 17, 2005) 

Abrams V. Societe Nationale des Chemins de Fer Francais, 389 F.3d 61 (2d Cir. 
2004) (per curiam) certiorari denied by Abrams v. Societe Nationale des 
Chemins de Fer Francais, 2005 U.S. LEXIS 3353 (Apr. 1 8, 2005) 

Wills V. Amerada Hess Corp., 379 F.3d 32 (2d Cir. 2004) certiorari denied by 
Wills V. Amerada Hess Corp., 2005 U.S. LEXIS 6044 (Oct. 3, 2005) 
-United States v. Saget, 377 F.3d 223 (2d Cir. 2004) certiorari denied by Saget v. 

United States, 2005 U.S. LEXIS 260 (Jan. 10, 2005) 

Briarpatch Ltd., L.P. v. Phoenix Pictures, Inc., 373 F.3d 296 (2d Cir. 2004) 

certiorari denied by Briarpatch Ltd., L.P. v. Phoenix Pictures, Inc., 125 S. 
Ct. 1704, 161 L. Ed. 2d 525 (2005) 

State St. Bank & Trust Co. v. Inversiones Errazuriz Limitada, 374 F.3d 158 (2d 
Cir. 2004) certiorari denied by Inversiones Errazuriz Limitada v. State St. 
Bank & Trust Co., 161 L. Ed. 2d 161, 125 S. Ct. 1309 (Feb. 22, 2005) 
Clarett v. NFL, 369 F.3d 124 (2d Cir. 2004) certiorari denied by Clarett v. NFL, 
544 U.S. 961, 125 S. Ct. 1728, 161 L, Ed. 2d 602 (2005) 

Church of the Am. Knights of the KKK v. Kerik, 356 F.3d 1 97 (2d Cir. 2004) 

certiorari denied by Church of the Am, Knights of the KKK v. Kelly, 2004 

U. S. LEXIS 7987 (Dec. 6, 2004) 

European Cmty. v. RJR Nabisco, Inc., 355 F.3d 123 (2d Cir. 2004) certiorari 

granted European Cmty. v. RJR Nabisco, Inc., 161 L. Ed. 2d 845, 125 S. 
Ct. 1968 (2005)Reinstated by European Cmty. v. RJR Nabisco, 2005 cert, 
denied, 537 U.S. 1000, 154 L. Ed. 2d 394, 123 S. Ct. 513 (2002) 

United States v. Rybicki, 354 F.3d 124 (2d Cir. 2003) certiorari denied by 
Rybicki v. United States, 2004 U.S. LEXIS 5519 (Oct. 4, 2004) 

Bakowski v. Kurimai, 2003 certiorari denied by Bakowski v. Kurimai, 161 L. Ed. 
2d 481, 125 S.Ct. 1669(2005) 

United States v. Mercado, 349 F.3d 708 (2d Cir. 2003) certiorari denied by 

Mercado v. United States, 540 U.S. 1 169, 157 L. Ed. 2d 1220, 124 S. Ct. 
1190(2004) 

United States v. Jackson, 345 F.3d 59 (2d Cir. 2003) certiorari denied by Mazyck 

V. United States, 540 U.S. 1 157, 157 L. Ed. 2d 1055, 124 S. Ct. 1165 
(2004) certiorari denied by Jackson v. United States, 541 U.S. 956, 158 L. 
Ed. 2d 391, 124 S. Ct. 1705 (2004), and Mazyck v. United States, 2005 
U.S, LEXIS 7156 (Oct. 3, 2005) 

Tueros v. Greiner, 343 F.3d 587 (2d Cir. 2003) certiorari denied by Tueros v. 

Phillips, 2004 U.S. LEXIS 3485 (May 17, 2004) 

United States v. Mingo, 340 F.3d 1 12 (2d Cir. 2003) (per curiam) certiorari 

denied by Mingo v. United States, 157 L. Ed. 2d 805, 124 S. Ct. 975 (Dec. 
15,2003) 
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Idaho Potato Comm'n v. M&M Produce Farm & Sales, 335 F.3d 130 (2d Cir, 

2003) certiorari denied by, motion granted by Idaho Potato Comm'n v. M 
& M Produce Farm & Sales, 541 U.S. 1027, 124 S. Ct, 2066, 158 L. Ed. 

2d 642 (2004) 

Gerber v. MTC Elec. Techs. Co., 329 F.3d 297 (2d Cir. 2003) certiorari denied by 
Daiwa Sec. Am., Inc. v. Kayne, 540 U.S. 966, 157 L. Ed. 2d 31 1, 124 S. 
Ct. 432 (2003) 

Peck V. Pub. Serv. Mut. Ins. Co., 326 F.3d 330 (2d Cir. 2003) certiorari denied by 
Pub. Serv. Mut. Ins. Co. v. Peck, 540 U.S. 1005, 157 L. Ed. 2d 410, 124 S. 
Ct. 540 (2003) 

United States v. Henry, 325 F.3d 93 (2d Cir. 2003) certiorari denied by Panek v. 
United States, 540 U.S. 907, 124 S. Ct. 203, 157 L. Ed. 2d 194 (2003) 

Miller v. Wolpoff & Abramson, L.L.P., 32 1 F.3d 292 (2d Cir. 2003) certiorari 
denied by WolpofF & Abramson, L.L.P. v. Miller, 540 U.S. 823, 124 S. 

Ct. 1 53, 1 57 L. Ed. 2d 44 (2003) 

Lemer v. Fleet Bank, N.A., 318 F.3d 1 13 (2d Cir. 2003) certiorari denied by 
Lemer v. Fleet Bank. 540 U.S. 1 0 1 2, 1 57 L. Ed. 2d 424, 1 24 S. Ct. 532 
(2003) 

Tigue V. United States DOJ, 312 F.3d 70 (2d Cir. 2002) certiorari denied by Tigue 
V. Dep’t of Justice, 2003 U.S. LEXIS 4077 (May 27, 2003) 

LNC Invs., Inc. v. Nat’l Westminster Bank, 308 F.3d 169 (2d Cir. 2002) certiorari 
denied by LNC Invs. v. First Fid. Bank, 2003 U.S. LEXIS 3729 (May 19, 
2003) 

Thyssen, Inc. v. Calypso Shipping Corp., S.A., 310 F,3d 102 (2d Cir. 2002) {per 
curiam) certiorari denied by Thyssen Inc. v. M/V Markos N, 2003 U.S. 
LEXIS 2202 (Mar. 24, 2003) 

Krimstock v. Kelly, 306 F.3d 40 (2d Cir, 2002) certiorari denied by, motion 

granted by Kelly v. Krimstock, 539 U.S. 969, 156 L. Ed. 2d 675, 123 S. 

Ct. 2640 (2003) 

Oryl ex rel. Shire Pharms. Group Pic v. Shire Pharms. Group Pic, 298 F.3d 136 
(2d Cir. 2002) certiorari denied by Gryl v. Shire Pharms. Group, PLC, 
2003 U.S. LEXIS 1155 (Feb. 24, 2003). 

Pappas v. Giuliani, 290 F.3d 143 (2d Cir. 2002) (Sotomayor, J,, dissenting) 

certiorari denied by Pappas v. Bloomberg, 156 L. Ed. 2d 657, 123 S. Ct. 
2642 (2003) 

United States v. Moloney, 287 F.3d 236 (2d Cir. 2002) certiorari denied by 
Moloney v. United States, 2002 U.S. LEXIS 7647 (Oct. 15, 2002). 

York V. Ass'n of the Bar, 01-7908, 286 F.3d 122 (2d Cir. 2002) certiorari denied 
by York v. Ass'n of the Bar, 2002 U.S. LEXIS 9280 (U.S. Dec. 16, 2002). 

King V. First Am. Investigations, Inc., 287 F.3d 91 (2d Cir. 2002) (per curiam) 
certiorari denied by King v. First Am. Investigations, 2002 U.S. LEXIS 
7780 (U.S. Oct. 15,2002). 

CFTC V. Armstrong, 284 F.3d 404 (2d Cir. 2002) (per curiam) certiorari denied 
by Armstrong v. CFTC, 2002 U.S. LEXIS 5828 (U.S. Oct. 7, 2002). 

Devlin v. Empire Blue Cross & Blue Shield, 274 F.3d 76 (2d Cir. 2001) certiorari 
denied by Empire Blue Cross & Blue Shield v. Byrnes, 2003 U.S. LEXIS 
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913 (Jan. 27, 2003) certiorari denied by Empire Blue Cross & Blue Shield 
V, Byrnes, 154 L. Ed. 2d 91 1, 123 S. Ct. 1015 (2003) 

Nat'l Elec. Mfrs. Ass'n v. Sorrell, 272 F.3d 104 (2d Cir. 2001) certiorari denied by. 
Nat'l Elec. Mfgs. Ass'n v. Sorrell, 2002 U.S. LEXIS 4244 (June 10, 2002). 

United States v. Ubaldo-Hemandez, 271 F.3d 78 (2d Cir. 2001) certiorari denied 
by 2002 U.S. LEXIS 1259 (February 25, 2002). 

United States v. Encamacion-Mendez, 271 F.3d 80 (2d Cir. 2001) certiorari 
denied by 2002 U.S. LEXIS 1465 (March 4, 2002). 

In re. Visa Check/Mastermoney Antitrust Litig. v. Visa, United States, 280 F.3d 
124 (2d Cir. 2001) certiorari denied by Visa U.S.A., Inc. v. Wal-Mart 
Stores, 2002 U.S. LEXIS 4394 (June 10, 2002). 

United States v. Santiago, 268 F.3d 151 (2d Cir. 2001) certiorari denied by 2002 
. U.S. LEXIS 3477 (May 13, 2002). 

Kellogg V. Strack, 269 F.3d 100 (2d Cir. 2001) {per curiam) certiorari denied by 
2002 U.S. LEXIS 1607 (March 18, 2002). 

Gilchrist v. O'Keefe, 260 F.3d 87 (2d Cir. 2001) certiorari denied by 2002 U.S. 
LEXIS 3390 (May 13, 2002). 

Hizbullahankhamon v. Walker, 255 F.3d 65 (2d Cir. 2001) certiorari denied by 
Hizbullahankhamon v. Walker, 2002 U.S. LEXIS 4510 (June 17, 2002). 

Lainfiesta v. Artuz, 253 F.3d 151 (2d Cir. 200!) certiorari denied by 2002 U.S. 
LEXIS 2886 (Apri 1 22, 2002). 

Fujitsu Ltd. V. Fed. Express Corp., 247 F.3d 423 (2d Cir. 2001) certiorari denied 
by 2001 U.S. LEXIS 6580 (October 1, 2001) 

United States v. Santiago, 238 F.3d 213 (2d Cir. 2001) {per curiam) certiorari 
denied by 2001 U.S. App. LEXIS 3970 (May 21, 2001) 

Sanders v. United States, 237 F.3d 1 84 (2d Cir. 2001) {per curiam) certiorari 
denied by 2001 U.S. LEXIS 3325 (April 23, 2001). 

lavorski v. United States INS, 232 F.3d 124 (2d Cir. 2000) certiorari denied by 
2001 U.S. LEXIS 5490 (October 1, 2001). 

United States v. Brown, 232 F.3d 44 (2d Cir. 2000) {per curiam) certiorari denied 
by 2001 U.S. LEXIS 2125 (March 5, 2001). 

M.S. V. Yonkers Bd. of Educ., 231 F.3d 96 (2d Cir. 2000) certiorari denied by 
2001 U.S. LEXIS 2492 (March 26, 2001). 

United States v. Gori, 230 F.3d 44 (2d Cir. 2000) (Sotomayor, J., dissenting) 
certiorari denied by 2001 U.S. LEXIS 5639 (October 1, 2001). 

Leslie v. Artuz, 230 F.3d 25 (2d Cir. 2000) certiorari denied by 2001 U.S. LEXIS 
1837 (February 26, 2001). 

Croll V. Croll, 229 F.3d 133 (2d Cir. 2000) (Sotomayor, J., dissenting) certiorari 
denied by 2001 U.S. LEXIS 9462 (October 9, 2001). 

New Haven Projects LLC v. City of New Haven (In re New Haven Projects 

LLC), 225 F.3d 283 (2d Cir. 2000) certiorari denied by 2001 U.S. LEXIS 
1200 (February 20, 2001). 

United States v. Acevedo, 229 F.3d 350 (2d Cir. 2000) certiorari denied by 2000 
U.S. LEXIS 8045 (November 27, 2000). 

Viacom Int'l, Inc. v. Kearney, 212 F,3d 721 (2d Cir. 2000) certiorari denied by 
2000 U.S. LEXIS 8323 (December 1 1, 2000). 
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United States v. Sanders, 21 1 F.3d 71 1 (2d Cir, 2000) certiorari denied by 2000 
U.S. LEXIS 7859 (November 27, 2000). 

Lucidore v. New York State Div. of Parole, 209 F,3d 107 (2d Cir. 2000) certiorari 
denied by 2000 U.S. LEXIS 5864 (October 2, 2000). 

Abed V. Armstrong, 209 F.3d 63 (2d Cir. 2000) certiorari denied by 2000 U.S. 
LEXIS 6212 (October 2, 2000). 

Transatlantic Shiffahrtskontor GmbH v. Shanghai Foreign Trade Corp., 204 F.3d 
384 (2d Cir. 2000) certiorari denied by 2001 U.S. LEXIS 2002 (March 5, 
2001 ). 

National Loan Investors L.P. v. Town of Orange, 204 F.3d 407 (2d Cir. 2000) 
certiorari denied by 2000 U.S. LEXIS 5209 (October 2, 2000). 

Freeman v. Burlington Broadcasters, Inc., 204 F.3d 31 1 (2d Cir. 2000) certiorari 
denied by 2000 U.S. LEXIS 6516 (October 2, 2000), 

Havana Club Holding, S.A. v. Galleon, S.A., 203 F.3d 1 16 (2d Cir. 2000) 

certiorari denied by Havana Club Holding, S.A. v. Bacardi & Co., 53 1 
U.S. 918, 148 L. Ed. 2d 201, 121 S. Ct. 277 (2000) 

Tinelli v. Redl, 199 F.3d 603 (2d Cir. 1999) (per curiam) certiorari denied by 
2000 U.S. LEXIS 4913 (October 2, 2000). 

Valicenti Advisory Servs. v. SEC, 198 F.3d 62 (2d Cir. 1 999) (per curiam) 
certiorari denied by 2000 U.S. LEXIS 4562 (June 29, 2000). 

Greater N.Y. Metro. Food Council, Inc. v. Giuliani, 195 F.3d 100 (2d Cir. 1999) 
certiorari denied by 2000 U.S. LEXIS 2585 (April 17, 2000). 

Burnette v. Carothers, 192 F.3d 52 (2d Cir. 1999) certiorari denied by 2000 U.S. 
LEXIS 8336 (December 1 1, 2000). 

United States v. Walker, 191 F.3d 326 (2d Cir. 1999) certiorari denied by 2000 
U.S. LEXIS 2788 (April 17, 2000). 

United States v. Gallego, 191 F.3d 156 (2d Cir. 1999) certiorari denied by 2000 
U.S. LEXIS 754 (January 18, 2000) certiorari denied by 2000 U.S. LEXIS 
3840 (June 5, 2000) 

United States v. Klisser, 190 F.3d 34 (2d Cir. 1999) (per curiam) certiorari denied 
by 2000 U.S. LEXIS 3235 (May 15, 2000). 

Circle Indus. USA v, Parke Constr. Group, Inc., 183 F.3d 105 (2d Cir. 1999) 
certiorari denied by 1999 U.S. LEXIS 8288 (December 13, 1999). 

Wilkinson v. Russell, 182 F.3d 89 (2d Cir. 1999) certiorari denied by 2000 U.S. 
LEXIS 1038 (February 22, 2000). 

United States v. Napoli, 179 F.3d 1 (2d Cir. 1999) certiorari denied by 2000 U.S. 
LEXIS 1 140 (February 22, 2000). 

Levy V. United States GAO, 175 F.3d 254 (2d Cir. 1999) (per curiam) certiorari 
denied by 1999 U.S. LEXIS 5874 (October 4, 1999). 

Houston V. Greiner, 174 F.3d 287 (2d Cir. 1999) certiorari denied by 2000 U.S. 
LEXIS 6774 (October 10, 2000). 

Hollander v. American Cyanamid Co., 172 F.3d 192 (2d Cir. 1999) certiorari 
denied by 1999 U.S. LEXIS 7097 (November 1, 1999) 

Okunieff v. Rosenberg, 166 F.3d 507 (2d Cir. 1999) (per curiam) certiorari 
denied by 2000 U.S. LEXIS 962 (January 24, 2000) 
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United States v. Palozie, 166 F.3d 502 (2d Cir. 1999) (per curiam) certiorari 
denied by 1999 U.S. LEXIS 3773 (June 1, 1999) 

B- NONPRECEDENTIAL OPINIONS 

Certiorari Granted 


United States v. Sanchez-Villar, 99 Fed. Appx. 256 (2d Cir. 2004) vacated by, 

remanded by, and writ of cert, granted by Sanchez-Villar v. United States, 
2005 U.S. LEXIS 3932 (May 1 6, 2005) (vacating and remanding for 
further consideration in light of United States v. Booker, 543 U.S. 220 
(2005)). 

United States v. Wagner, 103 Fed. Appx. 422 (2d Cir. 2004) cert, granted by and 
judgment vacated by Wagner v. United States, 544 U.S. 958 (2005) 
(vacating and remanding for further consideration in light of United States 
V. Booker, 543 U.S. 220 (2005)). 

United States v. Williams, 90 Fed. Appx. 412 (2d Cir. 2004) cert, denied by 

Lopez V. United States 543 U.S. 883 (2004); cert, granted and judgments 
vacated by Restrepo v. United States, 543 U.S. 1100 (2005) (vacating and 
remanding for further consideration in light of United States v. Booker, 
543 U.S. 220 (2005)) and Torres v. United States, 543 U.S. 1105 (2005) 
(same). 

United States v. LaFontaine, 87 Fed. Appx. 776 (2d Cir. 2004) cert, granted and 
judgment vacated by LaFontaine v. United States, 543 U.S. 801 (2004) 
(vacating and remanding for further consideration in light of Crawford v. 
Washington, 541 U.S. 36 (2004)). 

Certiorari Denied 


United States v. Sarpong, Nos. 07-1034-cr (L), 07-4007-cr (Con), 2009 U.S. App. 
LEXIS 2710 (2d Cir. February 1 1, 2009) cert, denied by Sarpong v. 

United States, 2009 U.S. LEXIS 2823 (Apr. 20, 2009). 

United States v. Gadsden, 300 Fed. Appx. 108 (2d Cir. 2008) cert, denied by 
Gadsden v. United States, 129 S. Ct. 1375 (Feb. 23, 2009). 

United States v. Hilligus, 295 Fed. Appx. 387 (2d Cir. 2008) cert, denied by 

Perkins v. United States, 129 S. Ct. 652, 172 L. Ed. 2d 631 (Dec. 1, 2008). 
United States v. Rotmistrenko, 288 Fed. Appx. 742 (2d Cir. 2008) cert, denied by 
Rotmistrenko v. United States, 2008 U.S. LEXIS 8981 (Dec. 8, 2008). 
United States v. Vitug, 285 Fed. Appx. 833 (2d Cir. 2008) cert, denied by Vitug v. 

United States, 2008 U.S. LEXIS 8990 (Dec. 8, 2008). 

United States v. Voss, 283 Fed. Appx. 874 (2d Cir. 2008) cert, denied by Voss v. 

United States, 2008 U.S. LEXIS 8667 (Dec. 1, 2008). 

United States v. Libbett, 287 Fed. Appx. 905 (2d Cir. 2008) cert, denied by 
Libbett v. United States, 2008 U.S. LEXIS 8205 (Nov. 10, 2008). 
Rivenburgh v. CSX Transp., 280 Fed. Appx. 61 (2d Cir. 2008) cert, denied by 
CSX Transp., Inc, v. Rivenburgh, 2008 U.S. LEXIS 7993 (Nov. 3, 2008). 
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United States v. Garcia, 282 Fed. Appx. 14 (2d Cir. 2008) cert, denied by Silva v. 
United States, 2008 U.S. LEXIS 6329 (Oct. 6, 2008); Garcia v. United 
States, 2008 U.S. LEXIS 7734 (Oct. 14, 2008). 

United States v. Hill, 279 Fed. Appx. 90 (2d Cir. 2008) cert, deniedby Hill v. 
United States, 2008 U.S. LEXIS 6223 (Oct, 6, 2008). 

United States v. Yoon Shik Park, 278 Fed. Appx. 66 (2d Cir. 2008) cert, denied 
by Park v. United States, 2008 U.S. LEXIS 6291 (Oct. 6, 2008), 

United States v. Ardila, 275 Fed. Appx. 39 (2d Cir. 2008) cert, denied by Ardilla 
V. United States, 2008 U.S. LEXIS 6062 (Oct. 6, 2008), 

United States v. Rittweger, 274 Fed. Appx. 78 (2d Cir. 2008) cert, denied by 
Rittweger v. United States, 129 S. Ct. 1391 (2009). 

United States v. Martinez, Nos. 04-4414-cr(L), 06-0204-cr, 06-0342-cr, 06-1558, 
2008 U.S. App. LEXIS 8 101 (2d Cir. April 1 5, 2008) cert, denied by 
Burgess v. United States, 2008 U.S. LEXIS 5850 (Oct. 6, 2008). 

United States v. Fleming, 273 Fed. Appx. 87 (2d Cir. 2008) cert, denied by 
Fleming v. United States, 2008 U.S. LEXIS 5786 (Oct. 6, 2008). 

Dempster v. Dempster, 273 Fed. Appx. 67 (2d Cir. 2008) cert, denied by 
Dempster v. Dempster, 173 L. Ed. 2d 107 (2009). 

United States v. Gonzalez, 272 Fed. Appx. 1 34 (2d Cir. 2008) cert, denied by 

Estrada v. United States, 2008 U.S. LEXIS 5659 (Oct. 6, 2008); Hilliard v. 
United States, 2008 U.S. LEXIS 5817 (Oct. 6, 2008); Gonzalez v. United 
States, 2008 U.S. LEXIS 7971 (Nov. 3, 2008). 

United States v. Rodriguez, 270 Fed. Appx. 28 (2d Cir. 2008) certiorari denied by 
Rodriguez v. United States, 2008 U.S. LEXIS 7208 (Oct. 6, 2008). 

United States v. Mercado, 270 Fed. Appx. 23 (2d Cir. 2008) cert, denied by 
Mercado v. United States, 2008 U.S. LEXIS 6952 (Oct. 6, 2008). 

United States v. Lagasse, 269 Fed. Appx. 87 (2d Cir. 2008) cert, denied by 
Lagasse v. United States, 2008 U.S. LEXIS 8725 (Dec. 1, 2008). 

United States v. Xiao Qin Zhou, 268 Fed. Appx. 139 (2d Cir. 2008) cert, denied 
by Lin Xian Wu v. United States, 128 S. Ct. 2980 (2008); Xiang v. United 
States, 2008 U.S. LEXIS 6548 (Oct. 6, 2008). 

Watson V. Smith, 268 Fed. Appx. 86 (2d Cir. 2008) cert, denied by Watson v. 
Smith, 2008 U.S. LEXIS 6842 (Oct. 6, 2008). 

United States v. Spencer, 267 Fed. Appx. 35 (2d Cir. 2008) cert, denied by 
Boghgosian v. United States, 2008 U.S. LEXIS 7551 (Oct. 14, 2008). 

United States v. Ray Argentina, 267 Fed. Appx. 3 1 (2d Cir. 2008) cert, denied by 
Argentina v. United States, 128 S. Ct. 2916 (June 9, 2008). 

United States v. Bemal-Ibanos, 266 Fed. Appx, 59 (2d Cir. 2008) cert, denied by 
Bemal-lbanos v. United States, 2008 U.S. LEXIS 5115 (June 23, 2008). 

United States v. St. John, 267 Fed. Appx. 17 (2d Cir. 2008) cert, denied by Roth 
V. United States, 2008 U.S. LEXIS 7679 (Oct. 14, 2008). 

United States v. Triumph, 266 Fed. Appx. 53 (2d Cir. 2008) cert, denied by 
Triumph v. United States, 2009 U.S. LEXIS 1864 (Mar. 9, 2009). 

United States v. Russell, 266 Fed. Appx, 23 (2d Cir. 2008) cert, denied by King v. 
United States, 2008 U.S. LEXIS 7041 (Oct. 6, 2008). 
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United States v. Patterson, 266 Fed. Appx. 17 (2d Cir. 2008) cert, denied by 
Patterson v. United States, 128 S. Ct 2895 (2008). 

Punches v. Walsh, 264 Fed. Appx. 45 (2d Cir. 2008) cert, denied by Punches v. 

Walsh, 128 S. Ct. 2087, 170 L. Ed. 2d 823 (2008). 

United States v. Ramos, 264 Fed. Appx. 57 (2d Cir. 2008) cert, denied by Ramos 
V. United States, 2008 U.S. LEXIS 4873 (June 9, 2008). 

Gegaj V. Mukasey, 262 Fed. Appx. 343 (2d Cir. 2008) cert, denied by Gegaj v. 

Mukasey, 2008 U.S. LEXIS 5459 (Oct. 6, 2008). 

Daigle v. United States Dep’t of Veterans Affairs, 260 Fed. Appx. 406 (2d Cir. 
2008) cert, denied by Daigle v. VA, 2008 U.S. LEXIS 5990 (Oct. 6, 

2008). 

United States v. Dixon, 262 Fed. Appx. 300 (2d Cir. 2008) cert, denied by Dixon 
V. United States, 2008 U.S. LEXIS 6974 (Oct. 6, 2008). 

Stemgass v. Palisades Interstate Park Comm’n, 260 Fed. Appx. 395 (2d Cir. 

2008) cert, denied by 2008 U.S. LEXIS 5 176 (June 23, 2008). 

United States v. Foster, No. 06-487 1 -cr(L), 2008 U.S. App. LEXIS 1062 (2d Cir. 
January 18, 2008) certiorari denied by Foster v. United States, 2008 U.S. 
LEXIS 4178 (May 19, 2008). 

Morris V. United States, 259 Fed. Appx. 414 (2d Cir. 2008) cert, denied by Morris 
V. United States, 2008 U.S. LEXIS 7924 (Nov. 3, 2008). 

Pritchard v. INS, 267 Fed. Appx. 6 (2d Cir. 2008) cert, denied by Pritchard v. 

INS, 2008 U.S. LEXIS 5090 (June 23, 2008). 

Tokarz v. LOT Polish Airlines, 258 Fed. Appx. 377 (2d Cir. 2007) cert, denied by 
Tokarz v. Lot Polish Airlines, 2008 U.S. LEXIS 6621 (Oct. 6, 2008). 
United States v. Schick, 258 Fed. Appx. 370 (2d Cir. 2007) cert, denied by Schick 
V. United States, 2008 U.S. LEXIS 6465 (Oct. 6, 2008). 

United States v. Abreu-Vasquez, 253 Fed. Appx. 132 (2d Cir. 2007) cert, denied 
by Abreu-Vasquez v. United States, 2008 U.S. LEXIS 2602 (Mar. 17, 
2008). 

Martinez v. Kelly, 253 Fed. Appx. 127 (2d Cir. 2007) cert, denied by Martinez v. 

Conway, 2008 U.S. LEXIS 7343 (Oct. 6, 2008). 

United States v. Forbes, 253 Fed. Appx. 50 (2d Cir. 2007) cert, denied by Forbes 
V. United States, 128 S. Ct. 1678, 170 L. Ed. 2d 375 (2008). 

Stemgass v. Town of Woodbury, 251 Fed. Appx. 21 (2d Cir. 2007) cert, denied 
by Stemgass v. Town of Woodbury, 2008 U.S. LEXIS 3930 (May 12, 
2008). 

United States v. Restrepo, 250 Fed. Appx. 434 (2d Cir. 2007) cert, denied by 
Restrepo v. United States, 2008 U.S. LEXIS 1908 (Feb. 19, 2008). 

United States v. Lopez, 250 Fed. Appx. 381 (2d Cir. 2007) cert, denied by Lopez 
V. United States, 128 S. Ct. 1311, 170 L. Ed. 2d 127 (2008) certiorari 
denied by Lopez v. United States, 2008 U.S. LEXIS 7269 (Oct. 6, 2008). 
United States v. Youinans, 249 Fed. Appx. 907 (2d Cir. 2007) cert, denied by 
Youmans v. United States, 2008 U.S. LEXIS 1741 (Feb. 19, 2008). 

United States v. Gonzalez, 249 Fed. Appx. 859 (2d Cir. 2007) certiorari denied by 
Gonzalez v. United States, 128 S. Ct. 1294, 170 L. Ed. 2d 1 1 7 (Feb. 19, 
2008). 
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United States v. Watson, 249 Fed. Appx. 253 (2d Cir. 2007) cert, denied by 
Watson V. United States, 128 S. CL 1754, 170 L. Ed. 2d 551 (Mar. 31, 
2008). 

United States v. Capoccia, 247 Fed. Appx. 311 (2d Cir. 2007) cert, denied by 
Cappocia v. United States, 128 S. Ct. 2449, 171 L. Ed. 2d 246 (20081 

Rehman v. Bd. of Immigration Appeals, 239 Fed. Appx. 645 (2d Cir. 2007) cert, 
denied by Rehman v. BIA, 128 S. Ct. 2443, 171 L. Ed. 2d 242 (May 12, 
2008). 

United States v. Reyes, 236 Fed. Appx. 731 (2d Cir. 2007) cert, denied by Reyes 
V. United States, 128 S. Ct. 516, 169 L. Ed. 2d 360 (Oct. 29, 2007). 

Reynoso v. Swezey, 238 Fed. Appx. 660 (2d Cir. 2007) cert, denied by Reynoso 
V. Swezey, 2008 U.S. LEXIS 1782 (Feb. 19, 2008). 

Pender v. Union of C.S.E.A., 225 Fed. Appx. 1 7 (2d Cir. 2007), cert, denied by 
Pender V. Union ofC.S.E.A., 2007 U.S. LEXIS 9942 (Oct. 1, 2007). 

United States v. Agudelo, 235 Fed. Appx. 21 (2d Cir. 2007), cert, denied by 
Agudelo V. United States, 2007 U.S. LEXIS 10985 (Oct. 1, 2007). 

United States v. Myton, 224 Fed. Appx. 125 (2d Cir. 2007), cert, denied by 
Myton V. United States, 2007 U.S. LEXIS 1 1 130 (Oct. 9, 2007). 

United States v. Thaler, 229 Fed. Appx. 7 (2d Cir. 2007), cert, denied by Thaler v. 
United States, 2007 U.S. LEXIS 12078 (Nov. 5, 2007). 

Smith V. Woods, 219 Fed. Appx. 1 10 (2d Cir. 2007), cert, denied by Smith v. 
Woods, 2008 U.S. LEXIS 2224 (Mar. 3, 2008). 

Johnson v. Constantellis, 22 1 Fed. Appx. 48 (2d Cir. 2007), cert, denied by 
Johnson v. Constantellis, 2008 U.S. LEXIS 388 (Jan. 7, 2008). 

United States v. McPhatter, 216 Fed. Appx. 55 (2d Cir. 2007) cert, denied by 
McPhatter v. United States, 168 L. Ed. 2d 255 (June 4, 2007). 

United States v. Williams, 216 Fed. Appx. 67 (2d Cir. 2007), cert, denied by 
Williams v. United States, 127 S. Ct. 2901, 167 L. Ed. 2d 1169 (2007). 

United States v. Kiltinivichious, 210 Fed. Appx. 1 18 (2d Cir. 2006) cert, denied 
by Kiltinivichious v. United States, 2007 U.S. LEXIS 6893 (June 4, 2007). 

Michaelesco v. Katz (In re Michaelesco), 223 Fed. Appx. 1 1 (2d Cir. 2006) cert, 
denied by Michaelesco v. Katz, 128 S. Ct. 199, 169 L. Ed. 2d 134 (Oct. 1, 
2007). 

Boone v. Jackson, 206 Fed. Appx. 30 (2d Cir. 2006) cert, denied by Boone v. 
Jackson, 2007 U.S. LEXIS 9166 (Oct. 1, 2007). 

United States v. Santiago, 204 Fed. Appx. 50 (2d Cir. 2006) cert, denied by 
Santiago v. United States, 127 S. Ct. 1501, 167 L. Ed. 2d 240 (2007). 

United States v. Thomas, 202 Fed. Appx. 531 (2d Cir. 2006) cert, denied by 
Reese-Thomas v. United States, 127 S. Ct. 1320, 167 L. Ed. 2d 129 
(2007). 

United States v. Ellis, 201 Fed. Appx. 39 (2d Cir. 2006) cert, denied by Ellis v. 
United States, 167 L. Ed. 2d 134 (Feb. 20, 2007). 

Vatansever v. New York City, 210 Fed. Appx. 26 (2d Cir. 2006) cert, denied by 
Vatansever v. New York, 2007 U.S. LEXIS 6194 (May 29, 2007). 
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United States v. Camara, 196 Fed. Appx. 48 (2d Cir. 2006) cert, denied by 
Camara v. United States, 127 S. Ct. 839, 166 L. Ed. 2d 671 (Dec. 1 1, 
2006). 

United States v. Khan, 196 Fed. Appx. 45 (2d Cir. 2006) cert, denied by Khan v. 

United States, 2007 U.S. LEXIS 1245 (Jan. 22, 2007). 

United States v. Novak, 188 Fed. Appx. 9 (2d Cir. 2006) cert, denied by Novak v. 

United States, 549 U.S. 997, 127 S. Ct. 525, 166 L. Ed. 2d 371 (2006). 
United States v. Bedoya-Cano, 186 Fed. Appx. 56 (2d Cir. 2006) cert, denied by 
Bedoya-Cano v. United States, 1 27 S. Ct. 447, 1 66 L. Ed. 2d 3 1 7 (2006). 
United States v. Cooper, 186 Fed. Appx. 59 (2d Cir. 2006) cert, denied by Cooper 
v. United States, 127 S. Ct. 449, 166 L. Ed. 2d 319 (Oct. 16, 2006). 

Sewell V. 1 199 Nat'l Ben. Fund for HHS, 187 Fed. Appx. 36 (2d Cir. 2006) cert, 
denied by Sewell v. 1199 Nat'l Ben. Fund for Health & Human Servs., 127 
S. Ct. 1841, 167 L. Ed. 2d 324 (2007). 

United States v. Rodriguez, 187 Fed. Appx. 30 (2d Cir. 2006) certiorari denied by 
Rodriguez v. United States, 127 S. Ct. 999, 166 L. Ed. 2d 754 (2007). 
Brown v. Miller, 185 Fed. Appx. 25 (2d Cir. 2006) cert, denied by Brown v. 

Miller, 2007 U.S. LEXIS 173 (Jan. 8, 2007). 

United States v. Tavera, 184 Fed. Appx. 25 (2d Cir. 2006) cert, denied by Tavera 
v. United States, 127 S. Ct. 259, 166 L. Ed. 2d 201 (2006). 

United States v. Spence, 180 Fed. Appx. 298 (2d Cir. 2006) cert, denied by 
Spence v. United States, 2006 U.S. LEXIS 8285 (Oct. 30, 2006). 

Fifth Ave. Presbyterian Church v. City of New York, 177 Fed. Appx. 198 (2d Cir. 
2006) cert, denied by City of New York v. Fifth Ave. Presbyterian 
Church, 2006 U.S. LEXIS 7532 (Oct. 10, 2006). 

Didden v. Vill. of Port Chester, 1 73 Fed. Appx. 93 1 (2d Cir. 2006) cert, denied by 
Bidden v. Vill. of Port Chester, 2007 U.S. LEXIS 1036 (Jan. 16, 2007). 
Hotte v. United States, 174 Fed. Appx. 595 (2d Cir. 2006) cert, denied by Hotte v. 

United States, 2006 U.S. LEXIS 5843 (Oct. 2, 2006). 

United States v. Echeverri, 170 Fed. Appx. 206 (2d Cir. 2006) cert, denied by 
Echeverri v. United States, 127 S. Ct. 363, 166 L. Ed. 2d 136 (2006). 
Karaha Bodas Co., L.L.C. v. Bank of Indon., No. 04-655 l-cv(L), 04-6672-cv(C) , 
2006 U.S. App. LEXIS 5932 (2d Cir. March 9, 2006) cert, denied by Pt 
Pertamina (Persoro) v. Karaha Bodas Co., 2006 U.S. LEXIS 5837 (Oct. 2, 
2006) certiorari denied by Ministry of Fin. v. Karaha Bodas Co., 2006 
U.S. LEXIS 5836 (Oct. 2, 2006). 

Turner v. FAA, 169 Fed. Appx. 641 (2d Cir. 2006) cert, denied by Turner v. 

FAA, 2007 U.S. LEXIS 2405 (Feb. 20, 2007). 

United States v. Giordano, 172 Fed. Appx. 340 (2d Cir. 2006) cert, denied by 
Giordano v. United States, 127 S. Ct. 1253, 167 L. Ed. 2d 88 (2007). 

Butler v. N.Y. State Teamsters Conf. Pension & Ret. Fund, 171 Fed. Appx. 893 
(2d Cir. 2006) cert, denied by Butler v. NY Teamsters Conf., 2007 U.S. 
LEXIS 2163 (Feb. 20, 2007). 

Bellanich v. Doe, 164 Fed. Appx. 193 (2d Cir. 2006) cert, denied by Bellanich v. 
Doe, 2006 U.S. LEXIS 7493 (Oct. 10, 2006). 
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Den Hollander v. Flash Dancers Topless Club, 173 Fed. Appx. 15 (2d Cir. 2006) 
cert, denied by Hollander v. Flash Dancers Topless Club, 127 S. Ct. 49, 
166 L. Ed. 2d 49 (Oct. 2, 2006). 

Ross V. Spitzer, 161 Fed. Appx. 175 {2d Cir. 2006) cert, denied by Ross v. 

Spitzer, 547 U.S. 1194, 126 S. Ct. 2865, 165 L. Ed. 2d 899 (2006). 

Buric V. Kelly, 157 Fed. Appx. 391 (2d Cir. 2005) cert, denied by Buric v. Kelly, 
547 U.S. 1 1 12, 126 S. Ct. 1918, 164 L. Ed. 2d 665 (May 1, 2006). 
Martinez v. United States, 216 Fed, Appx. 6 (2d Cir. 2005) cert, denied by 

Martinez v. United States, 547 U.S. 1103, 126 S. Ct. 1894, 164 L. Ed. 2d. 
578 (2006). 

United States v, Herredia, 153 Fed. Appx. 50 (2d Cir. 2005) certiorari denied by 
Herredia v. United States, 126 S. Ct. 1451, 164 L. Ed. 2d 148 (2006); 
Jacobs V. United States, 126 S. Ct, 1454, 164 L. Ed. 2d 151 (2006). 

Singh V. U.S. Sec. Assocs., 1 52 Fed. Appx. 36 (2d Cir. 2005) certiorari denied by 
Singh V. U.S. Sec. Assocs., 126 S. Ct. 2967 (2006). 

Zagre v. Dep't of Homeland Sec., 145 Fed. Appx. 388 (2d Cir. 2005) cert, denied 
by Zagre v. Dep't of Homeland Sec., 2006 U.S. LEXIS 3170 (Apr. 17, 
2006). 

United States v. Henry, 150 Fed. Appx. 68 (2d Cir. 2005) cert, denied by Henry v. 

United States, 2007 U.S. LEXIS 3712 (Mar. 26, 2007). 

Dobson V. Walker, 150 Fed. Appx. 49 (2d Cir. 2005) cert, denied by Dobson v. 

Burge, 2006 U.S. LEXIS 2348 (Mar. 20, 2006), 

Lawrence v. Antonucci, 144 Fed. Appx. 193 (2d Cir. 2005) cert, denied by 
Lawrence v, Antonucci, 2006 U.S. LEXIS 2864 (Apr. 17, 2006). 

United States v. Clemons, 140 Fed, Appx. 325 (2d Cir. 2005) cert, denied by 
McCrorey v. United States, 126 S. Ct. 841 (Dec, 12, 2005). 

Schulz V. Williamson, 145 Fed. Appx. 704 (2d Cir. 2005) certiorari denied by 
Schulz V. Wash. Cty Bd of Supervisors, 2006 U.S. LEXIS 4933 (June 26, 
2006). 

Heron v. Coughlin, 146 Fed. Appx. 5 16 (2d Cir. 2005) cert, denied by Heron v. 

Goord, 2006 U.S. LEXIS 727 (Jan. 9, 2006). 

Hassan v. United States VA, 137 Fed. Appx. 418 (2d Cir. 2005) cert, denied by 
Hassan v. Dep't of Va, 126 S. Ct. 393, 163 L. Ed. 2d 228 (Oct. 3, 2005). 
United States v. Martinez, 136 Fed. Appx. 415 (2d Cir. 2005) supplemental 

opinion at United States v. Martinez, 413 F.3d 239 (2d Cir. N.Y., 2005) 
certiorari denied by Martinez v. United States, 126 S, Ct. 1086, 163 L. Ed. 
2d 902 (2006). 

United States v. Diomedes, 136 Fed. Appx. 400 (2d Cir. 2005) cert, denied by 
Diomedes v. United States, 126 S. Ct. 276, 163 L. Ed. 2d 246 (Oct, 3, 
2005), 

Cain V. Herbert, 129 Fed. Appx, 644 (2d Cir. 2005) cert, denied by Herbert v. 

Cain, 1 26 S. Ct. 366, 1 63 L. Ed. 2d 72 (2005). 

United States v, LaFontaine, 124 Fed. Appx. 684 (2(1 Cir. 2005) cert, denied by 
LaFontaine v. United States, 2005 U.S. LEXIS 5780 (Oct. 3, 2005). 
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Chao V. Harold Levinson Assocs., 121 Fed. Appx. 918 (2d Cir. 2005) cert, denied 
by Harold Levinson Assoc, v. Chao, 2005 U.S. LEXIS 7286 (Oct. 11, 
2005). 

Moses V. United States, 119 Fed. Appx. 357 {2d Cir. 2005) certiorari denied by 
Moses V, United States, 161 L. Ed. 2d 1121 (May 3 1 , 2005). 

Ognibene v. Niagara County Sheriffs Dep’t, 1 17 Fed. Appx. 798 (2d Cir. 2005) 
cert, denied by Ognibene v. Niagara County Sheriff’s Dep’t, 2005 U.S. 
LEXIS 7009 (Oct. 3, 2005). 

SEC V. U.S. Envtl. Inc., 1 14 Fed. Appx. 426 (2d Cir. 2004) certiorari denied by 
Studer v. SEC, 2005 U.S. LEXIS 9077 (Dec. 5, 2005). 

United States v. Saget, 108 Fed. Appx. 667 (2d Cir. 2004) cert, denied by Saget v. 
United States, 160 L. Ed. 2d 821 (Jan. 10, 2005). 

Murphy v. Bd. of Educ., 106 Fed. Appx. 746 (2d Cir. 2004) cert, denied by Seils 
V. Rochester City Sch, Dist., 125 S. Ct. 1640, 161 L. Ed. 2d 477 (2005). 

Wagner v. First Unum Life Ins. Co., 100 Fed. Appx. 862 (2d Cir. 2004) cert, 
denied by Wagner v. First IJnum Life Ins. Co., 2004 U.S. LEXIS 7148 
(Nov. 1, 2004). 

Allen v. Senkowski, 97 Fed. Appx. 346 (2d Cir. 2004) cert, denied by Allen v. 
Senkowski, 2005 U.S. LEXIS 889 (Jan. 24, 2005). 

Hanna v. Infotech Contract Servs., 91 Fed. Appx. 737 (2d Cir. 2004) cert, denied 
by Hanna v. Infotech Contract Servs., 2004 U.S. LEXIS 6235 (Oct. 4, 
2004). 

United States v. Williams, 90 Fed. Appx. 412 (2d Cir. 2004) cert, denied by 

Lopez v. United States, 543 U.S. 883, 125 S. Ct. 130, 160 L. Ed. 2d 139 
(2004). 

United States v. Johnson, 87 Fed. Appx. 195 (2d Cir. 2004) cert, denied by 

Johnson v. United States, 541 U.S. 1053, 158 L. Ed. 2d 750, 124 S. Ct. 
2188 (May 17, 2004). 

DeSordi v. Walker, 84 Fed. Appx. 160 (2d Cir. 2004) cert, denied by Desordi v. 
Burge, 2004 U.S. LEXIS 5556 (Oct. 4, 2004). 

Donnelly v. Barnhart, 80 Fed. Appx. 701 (2d Cir. 2003) cert, denied by Donnelly 
V. Barnhart, 2004 U.S. LEXIS 4095 (June 7, 2004). 

Regan v. Metro. Life Ins. Co., 80 Fed. Appx. 718 {2d Cir. 2003) cert, denied by 
Regan v. Metro. Life Ins. Co., 2004 U.S. LEXIS 6643 (Oct. 4, 2004). 

United States v. Dreizler, 78 Fed. Appx. 734 (2d Cir. 2003) cert, denied by 

Dreizler v. United States, 158 L. Ed. 2d 136, 124 S. Ct. 1488 (Feb. 23, 
2004). 

United States v. Newman, 74 Fed. Appx. 126 (2d Cir. 2003) cert, denied by 
Newman v. United States, 1 58 L. Ed. 2d 492, 1 24 S. Ct. 2026 (2004); 
Orandello v. United States, 2005 U.S. LEXIS 786 (Jan. 24, 2005); 

Difrisco v. United States, 2005 U.S. LEXIS 787 (Jan. 24, 2005); and 
Mclnemey v. United States, 2005 U.S. LEXIS 797 (Jan. 24, 2005). 

United States v. Washington, 73 Fed. Appx. 501 (2d Cir. 2003) cert, denied by 
Washington v. United States, 540 U.S. 997, 124 S. Ct. 501, 157 L. Ed. 2d 
399 (2003). 
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Adams v. Rose, No. 03-7011 , 2003 U.S. App. LEXIS 17270 (2d Cir. August 20, 
2003) cert, denied by Siemon-Netto v. Rose, 2004 U.S. LEXIS 849 (Jan. 
26, 2004). 

Brown v. Wolstein, 71 Fed, Appx. 96 (2d Cir. 2003) cert, denied by Brown v. 
Wolstein, 543 U.S. 930, 125 S. Ct. 324, 160 L. Ed. 2d 231 (2004). 

United States v. Newton, 72 Fed. Appx, 855 (2d Cir. 2003) cert, denied by 
Newton v. United States, 2004 U.S. LEXIS 1506 (Feb. 23, 2004). 

Martone v. Neiswanger, 69 Fed. Appx. 476 (2d Cir. 2003) cert, denied by 
Martone v. Neiswanger, 2003 U.S. LEXIS 9217 (Dec. 15, 2003). 

United States v. Efrosman, 62 Fed. Appx. 24 (2d Cir. 2003) cert, denied by 
Efrosman v. United States, 2003 U.S. LEXIS 6973 (Oct. 6, 2003). 

United States v. Rivera, 60 Fed. Appx, 854 (2d Cir. 2003) cert, denied by 

Santiago v. United States, 155 L. Ed. 2d 497, 123 S. Ct. 1639 (2003). 

JAMES V. HERBERT, 57 Fed. Appx. 894 (2d Cir. 2003) cert, denied by James v, 
Herbert, 2003 U.S. LEXIS 5570 (Oct. 6, 2003). 

United States v. Monegro Maldonado, 56 Fed. Appx. 6 (2d Cir. 2003) cert, denied 
by Moronta v. United States, 156 L. Ed. 2d 619 (June 16, 2003). 

United States v. Paneque, 60 Fed. Appx. 339 (2d Cir. 2002) cert, denied by Darco 
V. United States, 538 U.S. 968, 155 L. Ed. 2d 525, 123 S. Ct. 1767 (2003). 

Gonsa v. Stinson, 5 1 Fed. Appx. 902 (2d Cir. 2002) cert, denied by Gonsa v. 
Donnelly, 2003 U.S. LEXIS 6076 (Oct. 6, 2003). 

United States v. Mitchell, 51 Fed. Appx. 355 (2d Cir. 2002) certiorari denied by 
Mason v. United States, 538 U.S. 939, 155 L. Ed. 2d 343, 123 S. Ct. 1610 
(2003). 

Jianrong Chen v. City of New York, 51 Fed. Appx. 352 (2d Cir. 2002) cert, 
denied by Chen v. New York, 2003 U.S. LEXIS 2975 (Apr. 21, 2003). 

United States v. Rivera, 5 1 Fed. Appx. 47 (2d Cir. 2002) corrected by United 

States V. Rivera, 60 Fed, Appx. 854 (2d Cir. 2003) and certiorari denied by 
Santiago v. United States, 155 L. Ed. 2d 497, 123 S. Ct. 1639 (2003). 

Shabtai v. Giuliani, 48 Fed. Appx. 18 (2d Cir. 2002) cert, denied by Shabtai v. 
Giuliani, 2003 U.S. LEXIS 3051 (Apr. 21, 2003). 

Shabtai v. City of New York, 47 Fed. Appx. 614 (2d Cir. 2002) cert, denied by 
Shabtai v. New York, 2003 U.S. LEXIS 3303 (Apr. 28, 2003). 

Celaj V. Artuz, 49 Fed. Appx. 331 (2d Cir. 2002) cert, denied by Celaj v, Greiner, 
2003 U.S. LEXIS 2077 (Mar. 10, 2003). 

Li-Lan Tsai v. Rockefeller Univ., 46 Fed. Appx. 657 (2d Cir. 2002) cert, denied 
by Li-Lan Tsai v. Rockefeller Univ,, 2003 U.S. LEXIS 1204 (Feb. 24, 
2003). 

United States v. Diaz, 40 Fed. Appx. 643 (2d Cir. 2002) cert, denied by Berrocal 
V. United States, 2002 U.S. LEXIS 8885 (Dec. 2, 2002). 

United States v. Adderley, 40 Fed. Appx. 627 (2d Cir. 2002) cert, denied by 
Adderley v. United States, 2002 U.S. LEXIS 7961 (Oct. 21, 2002). 

United States v. Whyte, 39 Fed. Appx, 676 (2d Cir. 2002) cert, denied by Whyte 
V. United States, 2002 U.S. LEXIS 8400 (Nov. 12, 2002). 

United States v. Mittal, 36 Fed. Appx. 20 (2d Cir. 2002) cert, denied by Mittal v. 
United States, 537 U.S. 1089, 154 L. Ed. 2d 633, 123 S. Ct. 703 (2002). 
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United States v. Quinones, 36 Fed. Appx. 462 (2d Cir, 2002) cert, denied by 
Quinones v. United States, 2002 U.S. LEXIS 7540 (Oct. 15, 2002). 

Vapne v. Apfel, 36 Fed. Appx. 670 (2d Cir. 2002) cert, denied by Vapne v. 

Barnhart, 2002 U.S. LEXIS 7478 (Oct. 1 5, 2002). 

United States, v. DeLuna, 38 Fed. Appx. 644 (2d Cir. 2002) cert, denied by 

Moises V. United States, 537 U.S. 888, 123 S. Ct. 44, 154 L. Ed. 2d 150 

( 2002 ). 

United States v. Colon, 38 Fed. Appx, 636 (2d Cir. 2002) cert, denied by Colon v. 

United States, 537 U.S. 919, 123 S. Ct. 305, 154 L. Ed. 2d 206 (2002). 
Grievance Comm, for the Eastern Dist. of N.Y. v. Farrell (In re Farrell), 31 Fed. 
Appx. 50 (2d Cir. 2002) cert, denied by Farrell v. Griev. Connim., 2003 
U.S. LEXIS 55 (Jan. 13, 2003). 

United States v. Fleury, 38 Fed. Appx. 50 (2d Cir. 2002) cert, denied by Fleury v. 

United States, 2002 U.S. LEXIS 7053 (Oct. 7, 2002). 

United States v. Sanchez, No. 01-1076(L), 01-1207(CON), 38 Fed. Appx. 42 (2d 
Cir. 2002) cert, denied by Sanchez v. United States, 2002 U.S. LEXIS 
4151 (June 3, 2002). 

Wells V. Goord, No. 01-172, 29 Fed. Appx. 693 (2d Cir. 2002) cert, denied 2002 
U.S. LEXIS 4790 (June 24, 2002). 

United States v. Arroyo, 3 1 Fed. Appx. 9 (2d Cir. 2002) cert, denied by Rosario v. 
United States, 536 U.S. 91 1, 122 S. Ct. 2372, 153 L. Ed. 2d 192 (2002); 
Urena V. United States, 536 U.S. 969, 122 S. Ct. 2686, 153 L. Ed. 2d 856 
( 2002 ). 

United States v. Gallo, 33 Fed. Appx. 542 (2d Cir. 2002) cert, denied by Cox 

Cable Advisory Council v. Conn. Dep’t of Public U til., 2002 U.S. LEXIS 
5569 (Oct. 7, 2002). 

Horn V. Reubins, 28 Fed. Appx. 104 (2d Cir. 2002) cert, denied 2002 U.S. LEXIS 
5625 (Oct. 7, 2002). 

United States v. Velaj, 26 Fed. Appx. 88 (2d Cir. 2002) cert, denied by Elledge v. 

United States, 2002 U.S. LEXIS 4004 (May 28, 2002). 

Ortiz V. Artuz, 36 Fed. Appx. I (2d Cir. 2002) cert, denied by Ortiz v. Greiner, 
2002 U.S. LEXIS 4297 (June 10, 2002). 

United States v. Jennings, 29 Fed. Appx. 645 (2d Cir. 2002) cert, denied by 

Jennings v. United States, 537 U.S. 936, 123 S. Ct. 37, 154 L. Ed. 2d 237 

( 2002 ). 

Longo V. Greiner, 23 Fed. Appx. 86 (2d Cir. 2002) cert, denied by Longo v. 

Fischer, 2002 U.S. LEXIS 6715 (Oct. 7, 2002). 

Lewal V. Wiley, 29 Fed. Appx. 26 (2d Cir. 2002) cert, denied by Lewal v. Wiley, 
2002 U.S. LEXIS 4106 (June 3, 2002). 

Benaim v. HSBC Bank USA, 23 Fed. Appx. 55 (2d Cir. 2001) cert, denied 2002 
U.S. LEXIS 2104 (March 25, 2002). 

United States v. Min Kim Lee, 25 Fed. Appx. 20 (2d Cir. 2001) cert, denied 2002 
U.S. LEXIS 1966 (March 25, 2002) cert, denied by In Suk Chang v. 
United States, 535 U.S. 955, 152 L. Ed. 2d 355, 122 S. Ct. 1360 (2002). 
United States v. Cyrus, 27 Fed. Appx. 19 (2d Cir. 2001) cert, denied by Cyrus v. 
United States, 2002 U.S. LEXIS 5835 (Oct. 7, 2002). 
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United States v. Algea, 25 Fed. Appx. 14 (2d Cir, 2001) cert, denied 2002 U.S. 
LEXIS 1319 (February 25, 2002). 

United States v. DiConstanza, 20 Fed. Appx. 24 (2d Cir. 2001) cert, denied by 
Alexandrini v. U.S., 534 U.S. 1153, 122 S. Ct. 1 122, 151 L. Ed. 2d 1014 
(2002); DiPietro v. U.S., 534 U.S. 1 149, 122 S. Ct. 1 1 13, 151 L. Ed. 2d 
1007 (2002); Bloome v. U.S., 535 U.S. 1010, 122 S. Ct. 1590, 152 L. Ed. 
2d 507 (April 15, 2002). 

Law V. Camp, 15 Fed. Appx. 24 (2d Cir. 2001) cert, denied 2002 U.S. LEXIS 
1190 (February 25, 2002). 

Austin V. Hanover Ins. Co., 14 Fed. Appx. 109 (2d Cir. 2001) cert, denied Austin 
V. Hanover Ins. Co., 534 U.S. 954, 151 L. Ed. 2d 268, 122 S. Ct. 354 
( 2001 ). 

United States v. Fermin, 13 Fed. Appx. 60 (2d Cir. 2001) cert, denied 2002 U.S. 
LEXIS 2995 (April 22, 2002). 

Chamberlin v. Comm’r, 14 Fed. Appx. 69 (2d Cir. 2001) cert, denied 2002 U.S. 
LEXIS 1204 (February 25, 2002). 

Riccitelli v. Sensenwich (In re Riccitelli), 14 Fed. Appx. 57 (2d Cir. 2001) cert. 

denied 2002 U.S. LEXIS 2376 (April 15. 2002). 

Harrison v. Artuz, 12 Fed. Appx. 56 (2d Cir. 2001 ) cert, denied 2002 U.S. LEXIS 
395 (January 7, 2002). 

Johnson v. N.Y. City Emples. Income Ret. Sys. Pension Plan, 1 1 Fed. Appx. 20 
(2d Cir. 2001) cert, denied 2002 U.S. LEXIS 391 (January 7, 2002). 
Postlewaite v. McGraw-Hill, Inc., 10 Fed. Appx. 16 (2d Cir. 2001) cert, denied 

Postlewaite v. McGraw-Hill, Inc., 534 U.S. 997, 151 L. Ed. 2d 384, 122 S. 
Ct. 468 (2001). 

Sceravino v. Reno, 8 Fed. Appx. 87 (2d Cir. 2001) cert, denied 2002 U.S. LEXIS 
1231 (February 25, 2002). 

United States v. Miller, 7 Fed. Appx. 59 (2d Cir. 2001) Writ of cert, denied Miller 
V. United States, 534 U.S. 874. 122 S. Ct. 169, 151 L. Ed. 2d 1 16 (2001). 
Eisenstein v. Whitman, 4 Fed. Appx. 24 (2d Cir. 2001) cert, denied 2002 U.S. 
LEXIS 744 (February 19, 2002). 

United States v. Hamilton, 3 Fed. Appx. 7 (2d Cir. 2001) cert, denied 2001 U.S. 
LEXIS 4749 (June 25, 2001). 

United States v. Montague, No. 00-1215, 2000 U.S, App. LEXIS 27208 (2d Cir. 
October 27, 2000) cert, denied 2001 U.S. LEXIS 1867 (February 26, 
2001 ). 

United States v. Ida, No. 00-1092, 2000 U.S. App. LEXIS 23456 (2d Cir. 

September 14, 2000) cert, denied 2001 U.S. App. LEXIS 3873 (May 21, 

2001 ). 

Liberman v. Weinberg (In re Liberman), No. 00-501 1, 2000 U.S. App. LEXIS 
23459 (2d Cir. September 14, 2000) cert, denied 2001 U.S. LEXIS 1402 
(February 20, 2001). 

Li Ah V. Greiner, No, 99-2518, 2000 U.S. App. LEXIS 23469 (2d Cir. September 
14, 2000) cert, denied 2001 U.S. LEXIS 4218 (June 4, 2001). 
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United States v. Muyet, No. 98-1421(L), 98-1538, 98-1550, 98-1565, 98-1633, 

2000 U.S. App. LEXIS 22881 (2d Cir. September 8, 2000) cert, denied 

2001 U.S. LEXIS 1433 (February 20, 2001). 

United States v. Aquino, No. 99-1476, 216 F.3d 1073; 2000 U.S. App. LEXIS 
1 5075 (2d Cir. June 23, 2000) cert, denied 2000 U.S. LEXIS 6937 
(October 16, 2000). 

United States v. Hughley, No. 99-1550, 2000 U.S. App. LEXIS 12472 (2d Cir. 

June 2, 2000) cert, denied 2000 U.S. LEXIS 6689 (October 10, 2000). 
Stevens v. Steams, No. 99-9432, 2000 U.S. App. LEXIS 12035 (2d Cir. May 30, 
2000) cert, denied 2000 U.S. LEXIS 8379 (December 11, 2000). 

Ott V. Department of Mental Health, No. 99-9018, 2000 U.S. App. LEXIS 1 1917 
(2d Cir. May 25, 2000) cert, denied 2000 U.S. LEXIS 6 1 77 (October 2, 
2000 ). 

Deskovic v. Mann, No. 97-2946, 2000 U.S. App. LEXIS 15400 (2d Cir. April 26, 
2000) cert, denied 2001 U.S. LEXIS 382 (January 8, 2001). 

Chertkova v. Connecticut Gen. Life Ins. Co., No. 99-7859, 2000 U.S. App. 

LEXIS 6217 (2d Cir. April 4, 2000) cert, denied 2001 U.S. LEXIS 1735 
(February 26, 2001). 

Colin V. Vermont, No. 99-9045, 2000 U.S. App. LEXIS 5603 (2d Cir. March 28, 
2000) cert, denied 2000 U.S. LEXIS 6664 (October 10, 2000). 

Donato v. United States, No. 98-2991, 2000 U.S. App. LEXIS 3788 (2d Cir. 

March 7, 2000) cert, denied 2000 U.S. LEXIS 6240 (October 2, 2000). 
United States v. Esquilin, No. 98-1333, 2000 U.S. App. LEXIS 2734 (2d Cir. 
February 18, 2000) cert, denied 2000 U.S. LEXIS 8056 (November 27, 
2000 ). 

United States v. Walker, No. 99-1060, 2000 U.S. App. LEXIS 2735 (2d Cir. 

February 18, 2000) cert, denied 2000 U.S. LEXIS 4284 (June 19, 2000). 
United States v. United States Currency, in the Amount of Five Hundred Thirty- 
Two Thousand Forty-Three Dollars, 208 F.3d 204 (2d Cir. 2000) cert, 
denied 2000 U.S. LEXIS 3938 (June 5, 2000). 

United States v. Porter, No. 99-1235, 2000 U.S. App. LEXIS 1865 (2d Cir. 

February 1, 2000) cert, denied 2000 U.S. LEXIS 4123 (June 12, 2000). 
United States v. Raposo, No. 99-1339, 2000 U.S. App. LEXIS 898 (2d Cir. 

January 25, 2000) cert, denied 2000 U.S. LEXIS 3751 (May 30, 2000). 
Altschuler v. University of Pennsylvania Sch. of Law, No. 99-7423, 1999 U.S. 
App. LEXIS 34303 (2d Cir. December 27, 1999) cert, denied 2000 U.S. 
LEXIS 4556 (June 29, 2000). 

Khan v. Abercrombie & Fitch, Inc., No. 99-7399, 1999 U.S. App. LEXIS 34102 
(2d Cir. December 23, 1999) cert, denied 2000 U.S. LEXIS 4563 (June 29, 
2000 ). 

United States v. Torres, Nos. 98-1075(L), 98-1115, 98-1372, 1999 U.S. App. 
LEXIS 27386 (2d Cir. October 25, 1999) cert, denied 2001 U.S. LEXIS 
1491 (February 20, 2001). 

Casellas v. McGinnis, No. 99-2127, 1999 U.S. App. LEXIS 26873 (2d Cir. 

October 22, 1999) cert, denied 2000 U.S. LEXIS 2945 (April 24, 2000). 
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Chan V. Pataki, No. 99-7348, 201 F.3d 430 (2d Cir. October 20, 1999) cert. 

denied 2000 U.S. LEXIS 5512 (October 2, 2000). 

Cicero v. United States, No. 98-2893, 1999 U.S. App. LEXIS 22822 (2d Cir. 
September 16, 1999) cert, denied 2000 U.S. LEXIS 773 (January 18, 
2000 ). 

McLean v. McGinnis, No. 98-3753, 1999 U.S. App. LEXIS 20209 (2d Cir. 
August 20, 1999) cert, denied 1999 U.S. LEXIS 8091 (December 6, 

1999) . 

United States v. Hotte, No. 98-1684, 1999 U.S. App. LEXIS 20142 (2d Cir. . 

Augu.st 20, 1999) cert, denied 2000 U.S. LEXIS 4520 (June 29, 2000). 
Talyansky v. Mercury Print Prod., Inc., No. 98-9438, 1999 U.S. App. LEXIS 
20211 (2d Cir. August 20, 1999) cert, denied 2000 U.S. LEXIS 614 
(January 18, 2000). 

United States v. Masciandaro, No. 98-1692, 1999 U.S. App. LEXIS 1 8 143 (2d 
Cir. July 22, 1999) cert, denied 2000 U.S. LEXIS 1713 (February 28, 

2000) . 

Falbaum v. Leslie Fay Cos., No. 98-5051, 1999 U.S. App. LEXIS 14625 (2d Cir. 

June 29, 1999) cert, denied 2000 U.S. LEXIS 1 18 (January 10, 2000). 
United States v. Fedee, No. 98-1373, 1999 U.S. App. LEXIS 1 1273 (2d Cir. May 
28, 1999) cert, denied 2000 U.S. LEXIS 375 (January 10, 2000). 

Howard v. New York Times Co., No. 98-9237, 1 999 U.S. App. LEXIS 1 1 806 (2d 
Cir. May 28, 1999) cert, denied 2000 U.S. LEXIS 189 (January 10, 2000). 
Velardi v. New York City Fire Dep’t Pension Fund, No. 98-9358, 1999 U.S. App. 
LEXIS 1 1810 (2d Cir. May 28, 1999) cert, denied 2000 U.S. LEXIS 3675 
(May 30, 2000). 

United States v. Barclay, Nos. 98-1464(L) & 98-1473, 1999 U.S. App. LEXIS 
1 1794 (2d Cir. May 28, 1999) cert, denied 1999 U.S. LEXIS 7036 
(October 18, 1999). 

Farrell v. Grievance Comm., No. 98-6900, 1999 U.S. App. LEXIS 1 1970 (2d Cir. 

May 28, 1999) cert, denied 1999 U.S. LEXIS 7184 (November 1, 1999). 
United States v. Napoli, No. 98-1 124, 1999 U.S. App, LEXIS 8207 (2d Cir. April 
28, 1999) cert, denied 2000 U.S. LEXIS 1 140 (February 22, 2000). 
Quinones v. New York, 173 F.3d 845 (table). No. 98-7995, 1999 U.S. App. 

LEXIS 7770 (2d Cir. April 16, 1999) cert, denied 1999 U.S. LEXIS 7572 
(November 15, 1999). 

United States v. Fulton, No. 97-1681, 1999 U.S. App. LEXIS 3826 (2d Cir. 

March 9, 1999) cert, denied 2001 U.S. LEXIS 2114 (March 5, 2001). 
United States v. Mederos, No. 98-1 181, 1998 U.S. App. LEXIS 30922 (2d Cir. 

December 1, 1998) cert, denied 1999 U.S. LEXIS 2222 (March 29, 1999). 
Oygard v. Town of Coventry, No. 98-7578, 1998 U.S. App. LEXIS 30978 (2d 
Cir. December 1, 1998) cert, denied 1999 U.S. LEXIS 2622 (April 19, 
1999). 


g. Provide a brief summary of and citations for all of your opinions where your 
decisions were reversed by a reviewing court or where your judgment was 
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affirmed with significant criticism of your substantive or procedural rulings. If 
any of the opinions listed were not officially reported, provide copies of the 
opinions. 


1. Second Circuit Cases 

Riverkeeper, Inc. v. E.P.A., 475 F.3d 83 (2d Cir. 2007) (Sotomayor, J;) . 

Reversed by Entersv Corp. v. Riverkeeper, Inc., 129 S.Ct. 1498 (2009) 

Riverkeeper and other environmental groups petitioned for review of final rules 
promulgated by the Environmental Protection Agency pursuant to the Clean 
Water Act (“CWA”) regarding cooling-water intake structures at power plants. 
The Second Circuit granted the petitions in part and denied them in part, holding 
that the CWA did not allow the use of cost-benefit analysis in determining the 
“best technology available for minimizing adverse environmental impact” at 
cooling water intake structures. A divided Supreme Court reversed, finding that it 
was permissible for the EPA to rely on cost-benefit analysis in setting the 
applicable national performance standards and in providing for variances from 
those standards at existing power plant facilities. 


William L. Rudkin Testamentary Trust v. Commissioner of Internal Revenue, 467 
F,3d 149 (2d Cir. 2006) (Sotomayor, J.) 

Affirmed by Knisht v. Commissioner of Internal Revenue, 128 S.Ct. 782 (2008) 

A testamentary trust (funded by the sale of Pepperidge Farm to the Campbell 
Soup Company) petitioned for a redetermination of asserted federal income tax 
deficiencies arising from the IRS’s position that fees the trust paid to an outside 
firm for investment management advice were deductible only to the extent that 
they exceeded two percent of the trust’s adjusted gross income (i.e., were 
deductible “below the line” rather than “above the line”). The tax court ruled in 
favor of the IRS, and the Second Circuit affirmed on the ground that section 67(e) 
of the Internal Revenue Code required certainty that a cost “would not have been 
incurred” if the property were not held in trust for that cost to be fully deductible. 
Because an individual taxpayer holding the property could have paid investment 
advisory fees, the fees paid by the trust did not meet the criteria of section 67(e) 
and were not fully deductible. 

The Supreme Court granted certiorari sub nom Knight v. CIR to resolve a circuit 
split and affirmed. The Supreme Court rejected the Second Circuit’s construction 
of the statute as too stringent, however, because that construction asked whether 
the relevant cost '‘could not have been incurred” if the property were held by an 
individual, while the statutory language asked whether the cost “would not have 
been incurred” if the property was not held in trust. Knight, 128 S.Ct. at 787 
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(emphasis added). Although the Commissioner of Internal Revenue had adopted 
the Second Circuit’s construction by regulations, and the Solicitor General had 
urged the Supreme Court to adopt it as the best reading of the statute and an easily 
administrable rule, id. at 787 n.3, the Supreme Court nevertheless held that the 
statute required inquiry into whether the costs are “commonly” or “customarily” 
incurred by individuals, id. at 789. 


Lopez-Torres v. New York State Board of Elections, 462 F.3d 161 (2d Cir. 2006) 
(Straub, J.) 

Reversed by New York State Board of Elections v. Lopez-Torres, 549 U.S, 1204 
(2008) 

This case arose from a challenge to the New York electoral law governing the 
selection of judges, which required successful candidates, among other burdens, 
to recruit and manage separate slates of delegates in each assembly district on an 
expedited basis and to conduct individualized voter education campaigns because 
the delegates could not be associated with the candidate on the ballot. The 
Second Circuit affirmed the district court’s decision that the State’s procedures 
imposed severe burdens on the First Amendment associational rights of 
candidates and voters, were not narrowly tailored to serve a compelling 
governmental interest, and were not Justified by the political parties’ associational 
rights. The Supreme Court reversed, focusing its analysis on political parties’ 
associational right to structure procedures for selecting candidates, regardless of 
the actual burden imposed on voters and candidates who were not endorsed by the 
party leadership. 


Dabit V. Merrill Lynch, Pierce, Fenner & Smith Inc., 395 F.3d 25 (2d Cir. 2005) 
(Sotomayor, J.) 

Vacated by Merrill Lynch, Pierce, Fenner & Smith Inc. v. Dabit, 547 U.S. 71 
(2006) 

The Second Circuit held that the Securities Litigation Uniform Standards Act 
(“SLUSA”), which preempted certain state law causes of action alleging 
misrepresentations or deceit “in connection with the purchase or sale of a covered 
security,” did not preempt state law class action claims brought by holders of 
securities, rather than buyers or sellers. The parties and the SEC agreed that 
SLUSA’s “in connection with” language should be construed consistently with 
how courts had construed the same language in section 10(b) of the Securities 
Exchange Act of 1934 and Rule lOb-5 thereunder, and the Supreme Court in Blue 
Chip Stamps v. Manor Drug Stores, 421 U.S. 723 (1975), had construed that 
statute to give standing only to purchasers or sellers of securities, and not mere 
holders. The Second Circuit reasoned that construing SLUSA in this way was 
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appropriate because it would preempt only those claims for which there was a 
federal remedy under section 10(b) and Rule lOb-5. It explained that its 
interpretation was consistent with every circuit court that had considered the 
question thus far, specifically the Eighth, Ninth and Eleventh Circuits. On 
certiorari, the Supreme Court nevertheless reversed, holding that the Blue Chip 
Stamps rule of standing was based on policy considerations and not the statutory 
language. Noting that other precedents had construed the language broadly, the 
Court held that SLUSA should be constmed to preempt claims by holders of 
securities even if holders would have no federal remedies. 


Swedenburg v. Kelly, 358 F.3d 223 (2d Cir. 2004) (Wesley, J.) 

Reversed by Granholm v. Heald, 544 U.S. 460 (2005) 

Proprietors of out-of-state wineries and in-state consumers brought a suit 
challenging the constitutionality of a New York State law that allowed direct 
shipment of wine to in-state consumers by out-of-state wineries only if the winery 
first established a distribution operation in New York. The Second Circuit held 
that the regulatory scheme did not violate the Privileges and Immunities Clause 
and was within the scope of powers granted by the Twenty-First Amendment, 
which had repealed the Eighteenth Amendment but reaffirmed states’ power to 
control in-state delivery and use of alcohol, by prohibiting “[t]he transportation or 
importation into any State, Territory, or possession of the United States for 
delivery or use therein of intoxicating liquors.” A divided Supreme Court 
reversed, holding that the scheme violated the Commerce Clause and exceeded 
the scope of authority granted to states by the Twenty-First Amendment. 


United States v. Sanchez- Villar, 99 Fed. App’x 256 (2d Cir, 2004) (Summary 
Order) 

Vacated bv Sanchez- Villar v. U.S., 544 U.S. 1 029 (2005) in light of U.S. v. 
Booker, 543 U.S. 220 (2005). 

Sanchez- Villar challenged his conviction, following a jury trial, of distribution of 
1 .2 kg of cocaine base {i.e., “crack” cocaine), on the ground that his attorney had 
rendered ineffective assistance of counsel by not raising certain arguments. The 
Second Circuit rejected that claim on the ground that the arguments were 
frivolous. The Supreme Court vacated and remanded the case for further 
consideration in light of its intervening decision in Booker rendering the United 
States Sentencing Guidelines advisory in nature. 


United States v. LaFontaine, 87 Fed. App’x 776 (2d Cir. 2004) (Summary Order) 
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Vacated by LaFontaine v. United States, 543 U.S. 801 (2004) in light of 
Crawford V. Washington, 541 U.S. 36 (2004). 

Sonia LaFontaine raised several challenges to her judgment of conviction and 
subsequent sentence for insurance fraud and money laundering, including a 
challenge to the introduction into evidence of her co-defendant’s plea allocution 
without requiring the codefendant to testify at her trial. The Second Circuit 
rejected that argument, and LaFontaine’s other arguments, based upon binding 
Circuit precedent. 

The Supreme Court subsequently held in Crawford Wat the Confrontation Clause 
prohibited the admission against a defendant of prior out-of-court testimonial 
statements by declarants who do not testify at the trial unless the declarants are 
unavailable to testify and the defendant had a prior opportunity to cross-examine 
them. The Court then vacated the Second Circuit’s decision in LaFontaine, as it 
did with many other cases, and remanded for further proceedings in light of 
Crawford. On remand, the Second Circuit held that the introduction of 
LaFontaine’s plea allocution was error, in light of Crawford, but that the error 
was harmless. 


United States v. Wagner, 103 Fed. App’x 422 (2d Cir. 2004) (Summary Order) 

Vacated by Wagner v. United States, 544 U.S. 958 (2005) in light of United States 
V. Booker, 543 U.S. 220 (2005). 

The defendants in Wagner challenged the sufficiency of the evidence to support 
their convictions, certain pretrial and trial rulings by the district court, and the 
district court’s calculation of the appropriate sentence under the then-mandatory 
federal Sentencing Guidelines. The Second Circuit rejected all of the defendants’ 
arguments pursuant to binding Second Circuit precedent. The Supreme Court 
vacated and remanded the case for further consideration in light of its intervening 
decision in Booker rendering the United States Sentencing Guidelines advisory in 
nature. 


European Community v. RJR Nabisco, Inc., 355 F.3d 123 (2d Cir. 2004) 
(Sotomayor, J.) 

Vacated by European Community v. RJR Nabisco, Inc., 544 U.S. 1012 (2005) for 
further consideration in light of Pasquantino v. United States, 544 U.S. 349 
(2005), and then reinstated by European Community v. RJR Nabisco, Inc., 424 
F.3d 175 (2d Cir. 2005) cert, denied SAb U.S. 1092 (2006). 

The European Community, various of its member states, and certain Departments 
of Colombia brought a civil RICO suit against certain tobacco companies for 
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allegedly masterminding schemes to smuggle contraband cigarettes into the 
plaintiffs’ territories. The district court dismissed the action on the ground that 
the plaintiffs’ claims were premised on alleged violations of foreign tax laws and 
violated the “revenue rule,” which generally precludes U.S. courts from 
interpreting and enforcing foreign revenue laws, as that rule had been construed 
by Attorney General of Canada v. RJ. Reynolds Tobacco Holdings, Inc., 268 
F.3d 103 (2d Cir.2001) CCanada"), cert, denied, 537 U.S. 1000 (2002). The 
Second Circuit agreed that Canada was controlling, held that Congress had not 
abrogated the revenue rule by enacting the RICO statute, and held that the rule 
therefore barred the plaintiffs’ claims. The Supreme Court issued a memorandum 
decision vacating the judgment in light of its intervening decision in Pasquantino 
V. United States that the revenue rule did not preclude a criminal prosecution for 
wire fraud arising from a scheme to defraud a foreign government of tax revenue. 
On remand, the Second Circuit found that Pasquantino did not “cast doubt” on 
the initial decision in European Community, and reinstated it as the controlling 
opinion. The Supreme Court denied the petition for certiorari from that decision. 


Abrams v. Societe Nationale des Chemins de Per Francais, 332 F.3d 1 73 (2d Cir. 
2003) (Cardamone, J.) 

Vacated by Societe Nationale des Chemins de Fer Francais v. Abrams, 542 U.S. 
901 (2004) for further consideration in light of Republic of Austria v. Altmann, 

541 U.S. 677 (2004). 

The plaintiffs-appellants in this case, survivors of the Holocaust, brought suit 
against the French national railroad company SNCF for its operation of trains 
from 1942 to 1944 that were used to transport many thousands of French civilians 
to Nazi death and slave labor camps. The district court dismissed the complaint 
for lack of Jurisdiction on the ground that SNCF was an “agency or 
instrumentality of a foreign state” within the scope of the Foreign Sovereign 
Immunities Act (“FSLA”), and that the Act applied to claims filed after the Act’s 
enactment regardless of when the underlying conduct occurred. The Second 
Circuit agreed that SNCF met the definition of “agency or instrumentality” in the 
FSLA, but held that the record was insufficient to determine whether application 
of the Act would be impermissibly retroactive and therefore vacated the district 
court’s decision and remanded for further proceedings. The defendants petitioned 
the Supreme Court for certiorari, and the Supreme Court issued a memorandum 
decision vacating the Second Circuit’s decision and remanding for further 
consideration in light of the Supreme Court’s intervening decision in Altmann, 
which held that the FSIA applies to conduct prior to its enactment and prior to the 
State Department’s 1952 adoption of the restrictive theory of sovereign immunity. 
On remand, the Second Circuit recalled the mandate from its prior decision and 
affirmed the decision of the district court. 
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United States v. Segura, 33 Fed. App’x 19 (2d Cir. 2002) (Summary Order); 
United States v. Williams, 90 Fed. App’x 412 (2d Cir. 2004) (Summary Order) 
cert, denied sub nom. Lopez v. United States, 543 U.S. 883 (2004); United States 
V. Barrientos, 1 17 Fed. App’x 794 (2d Cir. 2005) 

Vacated by Restrepo v. United States, 543 U.S. 1100 (2005) and Torres v. United 
States, 543 U.S. 1105 (2005) in light of United States v. Booker, 543 U.S. 220 
(2005). 

Arising from a single prosecution for conspiracy to distribute cocaine, the appeals 
in this case were multiplied by the fact that the case involved multiple defendants 
and the Second Circuit’s decision to remand some issues to the district court for 
further consideration and fact finding. Ultimately, the Second Circuit rejected the 
defendants-appellants’ challenges to their convictions and sentences based upon 
binding Circuit precedent. The Supreme Court vacated and remanded the case for 
further consideration in light of its intervening decision in Booker rendering the 
United States Sentencing Guidelines advisory in nature. 


Malesko v. Correctional Services Corp., 229 F.3d 374 (2d Cir. 2000) (Sotomayor, 
J.) 

Reversed bv Correctional Services Corp. v. Malesko, 534 U.S. 61 (2001) 

A federal offender with a heart condition, proceeding pro se, brought suit against 
a corporation that operated a halfway house and certain individual employees 
thereof, alleging that he suffered a heart attack as a result of the defendants’ 
enforcement against him, notwithstanding his heart condition, of a policy 
requiring residents living below the sixth floor to use stairs rather than the 
elevator. The district court ( 1 ) dismissed the claim against the corporation on the 
ground that a corporation could not be subject to a constitutional claim under 
Bivens v. Six Unknown Named Agents of the Federal Bureau of Narcotics, 403 
U.S. 388 (1999), (2) held that the corporation would, in any event, be immune 
from suit by virtue of the government contractor defense, and (3) dismissed the 
claims against the individual employees as time-barred. The Second Circuit 
affirmed dismissal of the claims against individual defendants, but reversed 
dismissal of the claims against the corporate defendant, joining other circuits that 
had held that Bivens claims could be asserted against corporations. A divided 
Supreme Court reversed and held that a Bivens claim could not be brought against 
a private corporation. 


11. District Court Cases 

United States v. Moreno, 94 CR. 0165 (SS) (S.D.N.Y.) (Sotomayor, J.) 
Vacated , in part , bv United States v. Moreno, 1 8 1 F.3d 206 (2d Cir. 1999) 
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The government indicted defendants for large-scale distribution of both powered 
and crack cocaine, and a jury convicted. After the appellate briefs were filed, 
defendants raised a new issue based on the then-recent decision in United States v. 
Barnes, 158 F.3d 662 (2d Cir. 1998), which held that where defendants are 
indicted for distribution of multiple types of narcotics and a special jury verdict is 
not used at trial, a sentencing court should interpret the verdict as only authorizing 
the lowest mandatory minimum among the drugs charged. Accordingly, the 
Second Circuit directed that a specific finding be made as to the amount of 
powered cocaine distributed by defendants. 


United States v. Laljie, 97 CR. 160 (SS) (S.D.N.Y.) (Sotomayor, J.) 

Reversed , in part , by United States v. Laljie, 1 84 F.3d 180 (2d Cir. 1 999) 

Defendant was convicted by a jury of mail and bank fraud. In light of United 
States V. Rodriguez, 140 F.3d 163 (2d Cir. 1998), which was issued after 
defendant’s conviction, the Second Circuit reversed two of the fourteen bank 
fraud counts because it concluded that the government had failed to establish bank 
fraud with respect to checks written on the employer’s account. 


Shabazz v. Pico, No. 93 Civ. 1424 (SS), 1999 WL 345596 (S.D.N.Y. May 25, 
1999) (Sotomayor, J.) 

Reversed , in part , by Shabazz v. Pico, 205 F.3d 1324 (2d Cir. 2000) 

The district court dismissed a claim under 42 U.S.C. § 1983, in which petitioner 
alleged that he was denied due process in prison disciplinary hearings and that 
strip searches during prison transfers violated his First Amendment rights. The 
Second Circuit remanded for reconsideration of petitioner’s due process claim in 
light of a then-recent decision, Jenkins v. Haubert, 179 F.3d 1 9 (2d Cir. 1 999), 
which held that a former prisoner may bring a § 1 983 action to challenge 
disciplinary sanctions that do not affect the length of confinement, without having 
to show that criminal proceedings terminated in prisoner’s favor. 


Santana v. Artuz, No. 97 Civ. 3387 (SS), 1998 WL 9378 (S.D.N.Y. Jan. 13, 1998) 
(Sotomayor, J.) 

Vacated pursuant to Ross v. Artuz, 150 F.3d 97 (2d Cir. 1998) 

Petitioner brought a habeas corpus action in 1997, six years after his state-court 
conviction for attempted first-degree murder became final. In 1996, the 
Antiterrorism and Effective Death Penalty Act (“AEDPA”) introduced a statute of 
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limitations requiring most habeas corpus petitions to be filed within one year of a 
final conviction. At the time of the district court’s decision in Santana, the 
Second Circuit had stated in Peterson v. Demskie, 107 F.3d 92 (2d Cir. 1997), that 
where a state prisoner had several years to bring a habeas corpus petition prior to 
AEDPA’s enactment, there was no need to accord him or her a full year after 
AEDPA’s effective date in which to file a petition retroactively. Subsequently, in 
Ross V. Artuz, 150 F.3d 97 (2d Cir. 1998), the Second Circuit characterized the 
statement in Peterson adopting a case-by-case approach as dictum and favored a 
one-year grace period from AEDPA’s effective date. The Second Circuit 
remanded for proceedings consistent with the new standard set forth in Ross. 


Albert v. Struck, No. 97 Civ. 2978 (SS), 1998 WL 9382 (S.D.N.Y. Jan. 13, 1998) 
(Sotomayor, J.) 

Reversed by Albert v. Struck, 173 F.3d 843 (2nd Cir. Mar. 5, 1999) 

The district court’s dismissal of a habeas petition as time-barred was reversed in 
light oiRoss V. Artuz, 150 F.3d 97 (2d Cir. 1998) {see above). 


Carlisle Ventures, Inc. v. Banco Espanol de Credito, S.A., No. 94 Civ. 5835 (SS), 
1998 WL 259928 (S.D.N.Y. May 21, 1998) (Sotomayor, J.) 

Reversed , m part . ^ Carlisle Ventures, Inc. v. Banco Espanol de Credito, S.A,, 
176F.3d601 (2d Cir. 1999). 

In this breach of contract case based on alleged misrepresentations regarding 
share purchases, the district court granted summary judgment and awarded to the 
buyer the differenee between (1) the price it paid for shares, and (2) the “true 
value” of those shares at the time of the purchase. On appeal, the Second Circuit 
determined that the proper measure of damages was the interest on the stock’s 
purchase price. 


Bartlett v. New York State Bd. of Law Examiners, 970 F. Supp. 1094 (S.D.N.Y. 
1997) (Sotomayor,).) 

Vacated , in part , by Bartlett v. New York State Bd. of Law Examiners, 1 56 F. 3d 
321 (2d Cir. 1998) 

Second Circuit decision vacated by New York State Bd. of Law Examiners v. 
Bartlett, 527 U.S. 1031 (1999) 
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On remand from Supreme Court, district court decision was re-evaluated and 
vacated , in part , by Bartlett v. New York State Bd. of Law Examiners, 226 F.3d 69 
(2d Cir. 2000) 

Plaintiff, who suffered from dyslexia, claimed that the New York State Board of 
Law Examiners violated the Americans with Disabilities Act (“ADA”) and the 
Rehabilitation Act by failing to provide reasonable accommodations on the New 
York State Bar Examination. Following a 21 -day trial, the district court held that 
plaintiff was “disabled” within the meaning of the statutes. Although the district 
court concluded that plaintiff was not impaired in her life activity of reading 
because she had developed “self-accommodations” that enabled her to achieve 
average reading skills, the district court found that plaintiff was disabled in the 
life activity of working because, without accommodation on the bar exam, she 
would be precluded from an entire field of employment. The district court 
concluded that plaintiff was entitled to reasonable accommodations in taking the 
exam, and awarded her injunctive relief and compensatory damages for fees 
associated with her failed attempts to take the exam. 

The Second Circuit vacated and remanded on the issue of compensatory damages, 
concluding that the district court should not have considered plaintifFs ability to 
“self-accommodate” in evaluating whether her reading was impaired. 

The Supreme Court vacated and remanded without analysis in light of Sutton v. 
United Air Lines, 527 U.S. 471 (1999), Murphy v. United Parcel Serv., 527 U.S. 
516 (1999), and Albertson 's. Inc. v. Kirkingburg, 527 U.S. 555 (1999). New York 
State Bd. of Law Examiners v. Bartlett, 511 U.S. 1031 (1999). These cases 
addressed the standard for determining when a disability exists under the ADA 
and Rehabilitation Act. 

On remand from the Supreme Court, the Second Circuit remanded for the district 
court to determine (1) whether plaintiff was substantially limited in the major life 
activity of reading, and (2) if plaintiff s impairment substantially limited her 
work. 226 F.3d 69 (2d Cir. 2000). The district court held a remand trial, and 
ruled in favor of the plaintiff 2001 WL 930792 (S.D.N.Y. Aug. 15, 2001). 


Nat'l Helicopter Corp. of Am. v. City of New York, 952 F. Supp. 101 1 (S.D.N.Y. 

1 997) (Sotomayor, J.) 

Reversed , in part , by Nat 7 Helicopter Corp. of Am. v. City of New York, 137 F.3d 
81 (2d Cir. 1998) 

The district court upheld curfews on a heliport as reasonable regulations of noise 
but concluded that federal law preempted other restrictions. The Second Circuit 
affirmed the decision regarding curfews and agreed that federal law preempted 
certain restrictions, but it upheld (I) a ban on all weekend operations at the 
heliport, and (2) the requirement that the heliport’s operations be reduced by 47%. 
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Holton V. Fraitellone, No. 96 Civ. 1312(SS), 1997 WL 328066 (S.D.N.Y. June 
16, 1997) (Sotomayor, J.) 

Vacated , in part , by Holton v. Oral Surgeon Sing Sing Corr. Facility, 24 Fed. 
Appx. 37(2d Cir. 2001) 

The district court granted summary judgment against a prisoner’s claim under 42 
U.S.C. § 1983, alleging that a prison dentist had denied him proper care. The 
district court concluded that plaintiff was a vexatious litigant, enjoined him from 
filing any further civil actions without obtaining judicial leave, and ordered him to 
pay $5,000. Although affirming the grant of summary judgment, the Second 
Circuit concluded that the district court erred in not holding a hearing before 
sanctioning plaintiff 


United States v. Gottesman, 95 CR. 1131 (SS) (S.D.N.Y.) (Sotomayor, J.) 

Vacated , in part , by United States v. Gottesman, 1 22 F.3d 150 (2d Cir. 1997) 

Pursuant to a plea agreement, the defendant pled guilty to tax evasion. The 
district court sentenced defendant according to the Guidelines and ordered 
restitution in the amount of $249,442. The Second Circuit vacated that portion of 
the sentence imposing restitution on the ground that defendant’s promise in his 
plea agreement to pay back taxes, on terms and conditions agreed upon between 
defendant and IRS, did not authorize court-ordered restitution. 


Tasini v. New York Times Co., 972 F. Supp. 804 (S.D.N.Y. 1997) (Sotomayor, J.) 

Reversed by Tasini v. New York Times Co., 206 F.3d 161 (2d Cir. 2000) 

Reversal aflRrmed by New York Times Co. v. Tasini, 533 U.S. 483 (2001) 
(Ginsburg, J., joined by Rehnquist, O’Connor, Scalia, Kennedy, Souter, and 
Thomas, JJ.) (Stevens, J., dissenting, joined by Breyer, J.). 

The district court held that publishers did not violate freelance authors’ copyrights 
by placing the contents of the publishers’ periodicals into electronic databases 
(e.g., Lexis/Nexis) and onto CD-ROMs without first securing the writers’ 
permission, because section 201(c) of the Copyright Act granted publishers the 
privilege of reissuing or revising collective works, and did not limit such 
republications to the original medium. The Second Circuit reversed, holding that 
section 201(c) does not permit publishers of collective works to license 
individually copyrighted works for inclusion in electronic databases, and that the 
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publishers therefore were required to negotiate such licenses in their contracts. 
The Supreme Court affirmed the Second Circuit’s decision. 


Seabrook v. Jacobson, 970 F. Supp. 252, (S.D.N.Y. 1997) (Sotomayor, J.) 

Vacated by Seabrook v. Jacobson, 15.3 F.3d 70 (2d Cir. 1998) 

Corrections officers facing criminal charges brought suit against the City of New 
York for suspending them without pay. Prior to trial, the district court and parties 
agreed that if plaintiffs would voluntarily dismiss their federal claims, then the 
district court would retain supplemental jurisdiction and decide the state-law 
claim. The Second Circuit vacated the judgment, holding that the district court 
should have dismissed the state law claim, instead of retaining supplemental 
jurisdiction. 


Aurora MarUime Co. v. Abdullah Moham Fahem & Co., 890 F. Supp. 322 
(S.D.N.Y. 1995) (Sotomayor, J.) 

Affirmed on other grounds by Aurora Maritime Co. v. Abdullah Moham Fahem & 
Co., 85 F.3d 44 (2d Cir. 1996) 

The Second Circuit affirmed the district court’s decision denying a bank’s motion 
to vacate various Supplemental Admiralty Rule B attachments of plaintiff’s bank 
account. The district court held that “because plaintiffs obtained Rule B 
attachments before [the bank] exercised its set-off rights . , . plaintiffs gained a 
limited property interest under federal law that cannot be defeated by a 
subsequently executed state law set-off right.’’ Although upholding the district 
court’s ruling, the Second Circuit disagreed with that court’s conclusion “that [the 
bank’s set-off right and appellees’ Rule B attachments d[id] not conflict.” 

Instead, the Second Circuit reached the constitutional issue and held that the 
dismissal was proper because federal law preempted the bank’s right, under 
Section 151 of state law, to the funds in the disputed account. 


Bernard v. Las Americas Communications. Inc., (no written opinion) 

Affirmed in part, vacated in part. Bernard v. Las Americas Communications, Inc., 
84 F.3d 103 (2d Cir. 1996) 

Pursuant to a jury verdict, the district court entered judgment in favor of plaintiff, 
an attorney, seeking legal fees in connection with his representation of defendant 
in proceedings before the Federal Communications Commission. Applying 
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Washington, D.C. law, the Second Circuit approved of the district court’s jury 
instructions on the issues of proximate causation and damages, but found error 
with respect to the instruction on materiality. Specifically, the district court had 
instructed that a material breach “defeats the purpose of [an] entire transaction”; 
the Second Circuit held that D.C. law requires only that defendant prove that he 
received “something substantially less or different from that for which he 
bargained.” On remand, a jury again found for plaintiff, and Judgment was 
entered accordingly. 


Hellenic Am. Action Comm. v. City of New York, 933 F. Supp. 286 (S.D.N.Y. 
1996) (Sotomayor, J.) 

Reversed by Hellenic Am. Action Comm. v. City of New York, 101 F.3d 877 (2d 
Cir. 1996) 

The district court granted a preliminary injunction in favor of a contractor who 
alleged that he was de facto debarred from city procurements and thereby 
deprived of property and liberty interests without due process. The Second 
Circuit held that the contractor’s due process rights were not violated because of 
an adequate post-deprivation remedy provided under New York law. 


American Fuel Corp. v. Utah Energy Dev. Co., No. 96 Civ. 2805, 1996 WL 
396131 (S.D.N.Y. July 16, 1996) (Sotomayor, J.) 

Reversed by American Fuel Corp. v. Utah Energy Dev. Co., 122 F.3d 130 (2d 
Cir. 1997) 

The district court granted plaintiff s motion to compel arbitration after finding 
that a corporate president had created a sham entity in order to avoid an 
arbitration clause in his employment contract. Although acknowledging that the 
president had not observed certain corporate formalities, the Second Circuit 
concluded that the corporate veil should not be pierced because the entity had a 
fifty percent co-owner who was actively involved. 


United States v. Bauers, 93 CR. 459 (SS) (S.D.N.Y.) (Sotomayor, J) 

Vacated , in part , by United States v. Bauers, 47 F.3d 535 (2d Cir. 1995) 

After defendant pled guilty to mail fraud, the district court departed upward from 
the Sentencing Guidelines based upon its conclusion that the likelihood of 
defendant’s recidivism was not adequately represented in his original criminal 
history category. Defendant received 33 months in prison, followed by five years 
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of supervised release. On appeal, the Second Circuit upheld the departure but 
vacated the term of supervised release and remanded for resentencing. The 
Second Circuit held that the term of supervision should have been three years, 
instead of five, pursuant to 18 U.S.C. §§ 3559(a)(4) & 3583(b)(2). 


European Am. Bank v. Benedict, No. 94 Civ. 71 10 (SS), 1995 WL 422089 
(S.D.N.Y. July 17, 1995) (Sotomayor, J.) 

Vacated by In re Benedict, 90 F.3d 50 (2d Cir. 1996) 

The district court affirmed the bankruptcy court’s order (1) rescinding its prior 
order extending the time period for the creditor to file a dischargeability 
complaint after the time period to file complaints had expired, (2) enjoining the 
creditor from filing future complaints, and (3) discharging debt owed to the 
creditor. The Second Circuit held that (1) the time period imposed for filing 
dischargeability complaints is not Jurisdictional, (2) debtor’s recalcitrant behavior 
in complying with the creditor’s discovery requests was an insufficient ground for 
allowing the creditor to file an untimely complaint, and (3) the debtor waived the 
right to object to an extension of time period for filing a dischargeability 
complaint. 


Bolt Elec., Inc. v. City of New York, No. 93 Civ. 3186, 1994 WL 97048 (S.D.N.Y. 
Mar. 23, 1994) (Sotomayor, J.) 

Reversed by Bolt Elec., Inc. v. City of New York, 53 F.3d 465 (2d Cir. 1995) 

In a diversity action for contract nonpayment, the district court granted defendant 
City of New York’s motion to dismiss for failure to state a claim. The district 
court held that the contract at issue did not comply with New York regulations 
regarding procurement agreements, and that to enforce the contract would violate 
New York’s public policy against recognizing agreements by municipal agents 
who were not authorized to contract on behalf of the municipality. The Second 
Circuit reversed, holding that the regulation at issue did not establish a mandatory 
condition that, absent fulfillment, barred enforcement of the contract. 


Runquist v. Delta Capital MgmU, No. 91 Civ. 3335, 1994 WL 62965 (S.D.N.Y. 
Feb. 18, 1994) (Sotomayor, J.) 

Reversed by Runquist v. Delta Capital Mgmt., 48 F.3d 1212 (2d Cir. 1994) 

The district court denied plaintiff’s motion for reconsideration of its decision to 
(1) grant summary judgment to defendant regarding plaintiffs federal securities 
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fraud claim, and (2) dismiss plaintiff’s common law claims for failure to 
prosecute. The district court concluded that the alleged errors of plaintiffs 
counsel did not justify reconsideration under Fed. R. Civ. P. 60(b), and that the 
original opinion was correct on the merits. The Second Circuit reversed without 
opinion. 


h. Provide citations to all cases in which, as a district court judge, you sat by 
designation on a federal court of appeals, including a brief summary of any 
opinions you authored, whether majority, dissenting, or concurring, and any 
dissenting opinions you joined. 

United States v. Hendrickson, 26 F.3d 321 (2dCir. 1994) (Sotomavor . D.J. 
(author of majority opinion), Oakes, Winter) 

Hendrickson was convicted of various drug-related crimes stemming from an 
international heroin-importation ring in which he participated. At sentencing, the 
district court adopted the presentence report’s finding that Hendrickson conspired 
to distribute between 50 and 60 kilograms of heroin. Hendrickson objected, 
contending that he had argued throughout trial that he was unable to procure that 
amount of heroin through his international connections, and that his assertions to 
the contrary were mere puffery. He asserted that he had only supplied a total of 
77 grams of heroin during the time period underlying his conviction. 

Ehtring the time at issue, the Sentencing Guidelines directed that if a defendant is 
convicted of a drug-related conspiracy, “the offense level shall be the same as if 
the object of the conspiracy or attempt had been completed.” The Application 
Note directed that the “weight under negotiation in an uncompleted distribution 
shall be used to calculate the applicable amount.” The Application Note also 
directed that, “where the court finds that the defendant did not intend to produce 
and was not reasonably capable of producing the negotiated amount,” the court 
shall exclude from the base offense level the quantity the defendant “did not 
intend and was not reasonably capable of producing.” 

Hendrickson argued that the government bore the burden of proof in the intent 
and capability inquiry under the Application Note. Observing a circuit split on 
the burden of proof issue, the Court noted that the language of the Sentencing 
Guideline and the Application Note were inconsistent, in that the Sentencing 
Guideline emphasized the conspiratorial agreement while the Application Note 
underscored the intent and capability inquiry. The Court ruled that “[t]he 
conspiratorial agreement to produce a particular quantity of narcotics should be 
informed by all of the circumstances of the case, notably the conspirators’ intent 
to produce such amounts. Thus, where the Government asserts that a defendant 
negotiated to produce a contested amount, we hold that the Government bears the 
burden of proving the defendant’s intent to produce such an amount, a task 
necessarily informed, although not determined, by the defendant’s ability to 
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produce the amount alleged to have been agreed upon.” 26 F.3d at 332. The 
Court remanded for resentencing to allow the trial court to set forth in greater 
detail the evidence that supported its finding of the amount of narcotics agreed 
upon, “explaining why contrary evidence is not persuasive.” Id. at 341 . 


United States v. Int 7 Bhd. of Teamsters, 986 F.2d 1 5 (2d Cir. 1 993) (Oakes, J.). 


United States v. Zuluaga, 981 F.2d 74 (2d Cir. 1992) (per curiam). 

Appellate counsel appointed for a defendant convicted and sentenced for narcotics 
conspiracy filed a brief pursuant to Anders v. California, 386 U.S. 738 (1967), 
asking to be relieved as counsel and stating that there were no non-frivolous 
grounds for reversal. The panel deemed the brief conclusory and therefore 
inadequate under Anders, which requires that counsel conduct a “conscientious 
examination” of the possible grounds for appeal. The panel concluded that 
instead of reviewing the record itself and appointing new counsel only if the 
Court discovered non-frivolous arguments, the constitutionally proper course was 
to appoint new counsel to pursue the appeal. 


Thomas E. Otta v. Commissioner of Internal Revenue, Docket No. 92-4054 {2d 
Cir. 1992) 


KamyrAB, Kvaerner A.S. v. Kamyr, Inc., Docket No. 92-7764 (2d Cir. 1992) 


United States v. See Yee Ko, Docket No. 92- 1412 (2d Cir. 1 992) 


14. Recusal : Identify the basis by which as a judge you have assessed the necessity or 
propriety of recusal. (If your court employs an "automatic" recusal system by which you 
may be recused without your knowledge, please include a general description of that 
system and a list of cases from which you were recused.) Provide a list of any cases, 
motions, or matters that have come before you in which a litigant or party has requested 
that you recuse yourself due to an asserted conflict of interest or in which you have 
recused yourself sua sponte. Identify each such case and, for each, provide the following 
information: 

a. whether your recusal was requested by a motion or other suggestion by a litigant 
or a party to the proceeding or by any other person or interested party; or if you 
recused yourself sua sponte; 

b. a brief description of the asserted conflict of interest or other ground for recusal; 
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c. the procedure you followed in determining whether or not to recuse yourself; 

d. your reason for recusing or declining to recuse yourself, including my action 

taken to remove the real, apparent, or asserted conflict of interest or to cure any 

other ground for recusal. 

From my date of appointment through May 7, 2001, each judge conducted a conflicts 
review of each briefed case before the case was calendared. A Judicial disqualification 
(“DQ”) was forwarded to the Clerk’s Office where it was recorded on the docket. From 
May 7, 2001 to date, the procedure has been that each judge reviews only the cases 
calendared for a day that judge is scheduled to sit. 

The Clerk’s Office records a DQ on the docket as an internal entry, available only 
to court personnel. The entry is coded and retrieved either by reviewing a particular case 
docket or by running a data base report that captures the DQ code. 

During my tenure the Court has operated two case management systems. Reports 
have been generated in each system to retrieve the judge’s DQs. These reports have 
identified 120 cases in which I have recused myself from hearing the matter. 

Ten additional cases in which I recused myself have been identified through the 
manual review of weekly calendar records from the period 1999-2000. It is possible that 
additional cases may be identified during the course of this review. Human error is the 
most likely explanation for why these recusals do not appear in the database reports. 

Database reports also have been generated to identify cases in which a party 
moved for the recusal of a judge. Each motion will have to be manually reviewed in 
order to determine if 1 was the subject of the motion. 

One small category of cases in which the Clerk’s Office might not have a 
complete record of judicial disqualifications relates to en banc votes. 

The table below lists the cases from which 1 have been recused and my reasons 
for recusal, to the extent that I can recall them. Our Circuit practice does not require 
judges to explain reasons for recusal, and these are left to each judge’s discretion. I have 
chosen to remove myself from cases, even when not technically required by ethical rules. 
These include cases: (1) in which former law clerks are involved; (2) where I had worked 
extensively with an attorney or client in private practice; and (3) where a lawyer is a close 
friend. Because 1 am not required to provide reasons for my recusal, there is no court 
record to review. Moreover, many of these cases are old, and 1 have no independent 
recollection of my reasons for recusal. In general, however, I believe that the majority of 
my recusals from 1998 to 2000 were the result of my involvement in a case as a district 
court judge. But 1 do not make that representation unless 1 have a specific recollection. 


No. 


Caption 


Reason 
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91-7114 

Fowler v. Kelly 

I was involved in the case against the defendant as an 
Assistant District Attorney 

93-6491 

German v. FHL 

I had prior contact from private practice with issues 
in the case and counsel. 

94-241 

Cohen v. Blue Cross 

1 used Blue Cross as an insurer and was involved in a 
court subcommittee that addressed Blue Cross policy 
changes. 

94-7367 

Alivar v. Palazzetti 

My former law firm represented a party. 

95-10701 

Seneca Insurance Co. V. 
Morelli 

One of the attorneys represented a close friend in a 
pending action. 

96-5123 

Feliz V. FHL 

I had prior contact from private practice with issues 
in the case and counsel. 

96-8864 

Century 21 v. Mendi 

One of the parties was a client in my private practice. 

97-4979 

Gucci V. Clifford 

1 had prior contact from private practice with one of 
the attomejrs. 

97-5008 

Red Rock Holdings, Ltd., ct 
al. V. Union Bank Trust Co., 
et al. 

One of the parties was a client in my private practice. 

97-6593 

Levine v. Museum of Jewish 
Heritage 

1 recused myself because of my relationship with 
interested persons in the action. 

97-6802 

Beatty v. WABAN, Inc., 
d/b/a BJ’s Wholesale Club, 
Inc. 

I was a member of the BJ’s Wholesale Club, Inc. 

97-7300 

John Doe v. City of New 
York, et al. 

I had personal knowledge regarding the claims. 

96-1688 

US V. Mercurris 

This appeal was taken from a case in which 1 was 
involved as a district court judge. 

97-1451 

US V. Westcott 

This appeal was taken from a case in which 1 was 
involved as a district court judge. 

97-1650 

US V. Lopez 

This appeal was taken from a case in which 1 was 
involved as a district court judge. 

97-1680 

US V. Heron 

This appeal was taken from a case in which 1 was 
involved as a district court judge. 

97-2251 

Malloy V. City of New York 

This appeal was taken from a case in which 1 was 
involved as a district court judge. 
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97-9181 

Tasini v. New York Times 

This appeal was taken from a case in which f was 
involved as a district court judge. 

98-1043 

US V. Medina 

This appeal was taken from a case in which I was 
involved as a district court judge. 

98-1295 

US V. Laijie 

This appeal was taken from a case in which 1 was 
involved as a district court judge. 

98-1330 

US V. Fisher 

This appeal was taken from a case in which I was 
involved as a district court judge. 

98-1376 

US V. Zichettello 

1 have no recollection of the reason. 

98-1506 

US V, Davis 

This appeal was taken from a case in which 1 was 
involved as a district court judge. 

98-1602 

US V. Williams 

This appeal was taken from a case in which I was 
involved as a district court judge. 

98-1608 

US V. Livoti 

This appeal may have been taken from a case in 
which 1 was involved as a district court judge, but I 
have no clear recollection. 

98-1670 

US V. Thorpe 

This appeal was taken from a case in which 1 was 
involved as a district court judge. 

98-1722 

US V. Shkolir 

This appeal was taken from a case in which 1 was 
involved as a district court judge. 

98-2252 

Rodriguez v. Axtuz 

This appeal was taken from a case in which 1 was 
involved as a district court judge. 

98-2307 

Chisolm V. People of New 
York 

This appeal was taken from a case in which 1 was 
involved as a district court judge. 

98-2350 

Albert v. Strack 

This appeal was taken from a case in which 1 was 
involved as a district court judge. 

98-2381 

Alexander v. Keane 

This appeal was taken from a case in which 1 was 
involved as a district court judge. 

98-2648 

Papeskov v. Brown 

This appeal was taken from a case in which 1 was 
involved as a district court judge. 

98-2733 

Vicioso V. US 

This appeal was taken from a case in which 1 was 
involved as a district court judge. 

98-2743 

Perez v. Warden of M.C.C. 

This appeal was taken from a case in which 1 was 
involved as a district court judge. 

98-2807 

Steed V. Morgenthau 

1 have no recollection of the reason. 
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98-2876 

Dones v. Johnson 

This appeal was taken from a case in which 1 was 
involved as a district court judge. 

98-4328 

NLRB V. Ras Carting 

1 have no recollection of the reason. 

98-4003 

Ad-Hoc Assoc, v. FCC 

1 have no recollection of the reason. 

98-4005 

Ad-Hoc Assoc, v. FCC 

1 have no recollection of the reason. 

98-4025 

Ad-Hoc Assoc, v. FCC 

1 have no recollection of the reason. 

98-4122 

Cellular Phone v. FCC 

1 have no recollection of the reason. 

98-5035 

St. Johnsbury Trucking Co. 

V. Adams 

This appeal was taken from a case in which 1 was 
involved as a district court judge. 

98-5040 

Federal Ins. Co. v. Horowitz 
(In re. Donald Sheldon & 
Co.) 

This appeal may have been taken from a case in 
which 1 was involved as a district court judge, but I 
have no clear recollection. 

98-5058 

Klein v. Ulster Savings 

Bank (In re Moses Stein) 

1 have no recollection of the reason. 

98-6902 

Kramer v. Committee on 
Greivances for SONY 

J was likely a member of the Committee of 

Grievances for the Southern District of New York 
during the relevant time period of the decision 
appealed. 

98-7127 

Baba v. Japan Travel Bureau 

This appeal was taken from a case in which I was 
involved as a district court judge. 

98-7825 

Norris v. Metro-North 
Commuter R.R. 

This appeal was taken from a case in which I was 
involved as a district court judge. 

98-7869 

Carlisle Ventures, 1 v. Banco 
Espanol de Cre 

This appeal was taken from a case in which I was 
involved as a district court judge. 

98-9040 

New York State NOW v. 
Pataki 

I likely recused based on a close friendship with one 
of the parties. 

98-9220 

Red Rock Holdings v. Union 
Bank Trust 

This appeal was taken from a case in which I was 
involved as a district court judge. 

98-9343 

Emile v. Browner 

1 have no recollection of the reason. 

99-111 

Holton v. Sing Sing Corr. 
Fac., et al 

1 have no recollection of the reason. 

99-223 

Shabazz v. Pico 

This appeal was taken from a case in which 1 was 
involved as a district court judge. 

99-1057 

US V. Perez-King 

1 have no recollection of the reason. 
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99-1063 

US V Okafor 

I have no recollection of the reason. 

99-1155 

US V. Ul-Haq 

1 recused based a close friendship with one of the 
attorneys. 

99-1415 

US V. Okafor 

This appeal was taken from a case in which 1 was 
involved as a district court judge. 

99-1277 

US V. King 

This appeal may have been taken from a case in 
which 1 was involved as a district court judge, but I 
have no clear recollection. 

99-1282 

US V. Santana-Cruz 

This appeal may have been taken from a case in 
which I was involved as a district court judge, but I 
have no clear recollection. 

99-1326 

US V. Shkolir 

A related case had been assigned to me when 1 was a 
district court judge. 

99-1551 

US V. Grullon 

This appeal was taken from a case in which I was 
involved as a district court judge. 

99-1744 

US V. Valencia 

1 recused based on a close friendship with one of the 
attorneys. 

99-2545 

Sacco V. Cooksey 

1 have no recollection of the reason. 

99-5074 

In re Treco 

This appeal may have been taken from a case in 
which I was involved as a district court judge, but I 
have no clear recollection. 

99-5059 

Pereira v. Felzenberg (In re 
Felzenberg) 

1 have no recollection of the reason. 

99-6343 

Jones V. Newman 

I recused because one of the attorneys had worked for 
me as a law clerk. 

99-7101 

Smith/Enron Cogeneration 
Partnership v. Smith 
Cogeneration 

This appeal was taken from a case in which I was 
involved as a district court judge. 

99-7125 

Kwalbrun v. Glenayre 
Technologies, Inc. 

I have no recollection of the reason. 

99-7144 

Speirs v. Scholastic, Inc. 

This appeal was taken from a case in which I was 
involved as a district court judge. 

99-7235 

Parachute Press v. 

Scholastic, Inc. 

This appeal was taken from a case in which 1 was 
involved as a district court judge.. 

99-7327 

Terwilliger v. Terwilliger 

This appeal was taken from a case in which I was 
involved as a district court judge. 
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99-7853 

Damet Realty Assoc, v. !36 
East 56th Street 

I was close friends with one of the attorneys. 

99-7884 

Valentine v. Standard & 
Poor's 

This appeal was taken from a case in which 1 was 
involved as a district court judge. 

99-7976 

Herrick Company v. Vetta 
Sports, Inc. 

1 was close friends with one of the attorneys. 

99-7996 

Herrick Company v. Vetta 
Sports, Inc, 

1 was close friends with one of the attorneys. 

99-7998 

Herrick Company v. Vetta 
Sports, Inc. 

1 was close friends with one of the attorneys. 

99-9226 

Huang V. Johnson 

This appeal was taken from a case in which 1 was 
involved as a district court judge. 

99-9369 

Gelb V. Board of Elections 

This appeal was taken from a case in which 1 was 
involved as a district court judge. 

99-9414 

Francis v. DAN Joint 

Venture 

One of the attorneys was the parent of a student who 
worked in my chambers 

00-1031 

US V. Champion 

1 recused because one of the attorneys had worked for 
me as a law clerk. 

00-1155 

US V. Grullon 

A related case had been assigned to me when I was a 
district court judge. 

00-1195 

US V, Summers 

This appeal was taken from case in which 1 was 
involved as a district court judge. 

00-1255 

US V. Guficid 

1 recused because one of the attorneys had worked for 
me as a law clerk. 

00-1354 

US V. Gufield 

1 recused because one of the attorneys had worked for 
me as a law clerk. 

00-1408 

US V. Garcia 

1 recused because one of the attorneys had worked for 
me as a law clerk. 

00-1456 

US V, Harvey 

I recused because one of the attorneys had worked for 
me as a law clerk. 

00-1463 

US V, Green 

1 recused based on a close friendship with one of the 
attorneys. 

00-1471 

US V. Parker 

1 recused based on a close friendship with one of the 
attorneys. 

00-2053 

Sacco V. Cooksey 

1 have no recollection of the reason. 
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00-6019 

Baldwin v. United States 
Army 

This appeal may have been taken from a case in 
which I was involved as a district court judge, but I 
have no clear recollection. 

00-6154 

McGann v. US 

I recused because one of the attorneys had worked for 
me as a law clerk. 

00-6287 

Romeu v. Cohen 

1 recused because of the involvement of a former law 
clerk. 

00-7045 

First Riverside Inv. v. 
Oppenheimer & Co. 

1 had previously worked with the one of the 
attorneys. 

00-7289 

Knight V. Connectieut Dept, 
of Health 

This appeal may have been taken from a case in 
which 1 was involved as a district court judge, but I 
have no clear recollection. 

00-7769 

Allstate Ins. Co. v. Serio 

This appeal was taken from case in which I was 
involved as a district court judge. 

00-7803 

Castellano v. Young & 
Rubicam, Inc. 

I have no recollection of the reason. 

01-1526 

US V. Lauersen 

1 have no recollection of the reason. 

01-6040 

In re Grand Jury Subpoena 

One of the attorneys was the parent of a student who 
worked in my chambers. 

01-7119 

Hollander v. American 
Cyanamid 

This appeal may have been taken from a case in 
which 1 was involved as a district court judge, but I 
have no clear recollection. 

01-7307 

Texas Int'l Magnetics v. 
BASF Aktiengesellschaft 

1 recused based on a close friendship with one of the 
attorneys. 

01-7440 

Halperin v. eBanker 
USA.com, Inc. 

1 previously worked with one of the attorneys in 
private practice. 

01-7626 

Seabury Const. Corp. v. 
Jeffrey Chain Corp. 

This appeal may have been taken from a case in 
which 1 was involved as a district court judge, but 1 
have no clear recollection. 

02-1253 

US V. Taubman 

I have no recollection of the reason. 

02-6056 

Lee V. US 

This appeal may have been taken from a case in 
which I was involved as a district court judge, but I 
have no clear recollection. 

02-6102 

US V. City of New York 

1 recused because one of the attorneys was a former 
law clerk. 
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03-1332 

US V. Gonzalez 

This appeal may have been taken from a case in 
which I was involved as a district court judge, but I 
have no clear recollection. 

03-1516 

US V. Danson 

1 recused based a close friendship with one of the 
attorneys. 

03-1582 

US V. Russo 

I recused because one of the attorneys was a former 
law clerk. 

03-4508 

Chen V. BIA 

1 recused because one of the attorneys was a former 
law clerk. 

03-6146 

In re: NRG Energy 

I recused because one of the attorneys was a former 
law clerk. 

03-6248 

El V. Colon 

1 recused because one of the attorneys was a former 
law clerk. 

03-7534 

Dattner v. Conagra Foods, 
Inc. 

1 recused because a party was represented by Lankier 
Siffert & Wohl LLP, the firm in which a close friend 
and co-teacher was a partner. 

03-7859 

Capital Rec. v. Naxos 
America, Inc. 

1 have no recollection of the reason. 

03-40063 

Xiao V. Ashcroft 

1 recused because one of the attorneys was a former 
law clerk. 

03-40783 

Chowdhury v. TSA 

1 recused because one of the attorneys was a former 
law clerk. 

04-3502 

US V. Greene 

I recused because one of the attorneys was a former 
intern and close friend. 

04-5474 

National Co. v. Dept, of 
Justice 

1 recused because one of the attorneys was a former 
law clerk. 

05-293 

Shaprio v. Children's 

Services 

I have no recollection of the reason. 

05-1732 

Burt V. Rumsfeld 

1 recused based on close friendships with two of the 
parties. 

05-2174 

US V. Selinger 

1 have no recollection of the reason. 

05-5782 

US V. Giffen 

1 have no recollection of the reason. 

05-7057 

Lauersen v. US 

I recused because one of the attorneys was a former 
law clerk. 
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05-8902 

Ross ex rel. Dunham v. 

Lantz 

I recused because 1 was traveling abroad during a 
time-sensitive call for an en banc. 

06-2173 

Irwin V. Federal Aviation 
Administration 

I recused because one of the attorneys was a former 
law clerk. 

06-3725 

In re: Parmalat Secs. Litig. 

1 recused because one of the parties was a former 
client. 

06-4176 

US V. Almonte 

I recused because one of the attorneys was a former 
intern and close friend. 

06-4675 

US V. Gandia 

I recused because one of the attorneys was a former 
law clerk. 

07-663 

Crews V. Trustees of 
Columbia 

I have no recollection of the reason. 

07-685 

In re: Parmalat Secs. Litig. 

I recused because one of the parties was a former 
client. 

07-2491 

Wolters Kluwer Financial 
Servs., Inc. v. Scivantage 

I recused because a party was represented by Lankier 
SifTert & Wohl LLP, the firm in which a close fnend 
and NYU co-teacher was a partner. 

07-2949 

In re: Parmalat Secs. Litig. 

I recused because one of the parties was a former 
client. 

07-3238 

US V. Rivera 

1 recused based on a close friendship with one of the 
attorneys. 

07-3674 

In re. Computer Assocs. 

2002 

1 have no recollection of the reason. 

07-3720 

In re. George K. Boyer 

1 have no recollection of the reason. 

07-4300 

Ponterio v. Kay 

I personally knew and was close friends with state- 
court judges named in the complaint. 

08-992 

Cunningham v. New York 
State Dept, of Labor 

1 recused because one of the attorneys was a former 
law clerk. 

08-1625 

US V. Hepburn (Borden) 

1 recused because one of the attorneys was a former 
intern and close friend. 

08-1890 

In re. George K. Boyer 

I have no recollection of the reason. 

08-2985 

Noel V. NYS Office of 
Mental Health 

I recused because one of the attorneys was a former 
law clerk. 

08-3701 

In re. Manhattan Investment 
Fund Ltd. 

I recused because one of the attorneys had worked for 
me as an associate when I was in private practice. 
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09-279 

Proctor V. Kelly 

1 recused because one of the attorneys was a former 



law clerk. 


15. Public Office. Political Activities, and Affiliations : 

a. List chronologically any public offices you have held, other than judicial offices, 
including the terms of service and whether such positions were eleeted or 
appointed. If appointed, please include the name of the individual who appointed 
you. Also, state chronologically any unsuccessful candidacies you have had for 
elective office or unsuccessful nominations for appointed office. 

New York State Advisory Panel for Inter-Group Relations — 1990 to 1991, 
appointed by Governor Mario Cuomo 

New York City Campaign Finance Board — 1988 to 10/92, appointed by 
Mayor Edward Koch. 

State of New York Mortgage Agency — 1987 to 10/92, appointed by 
Governor Mario Cuomo. 

b. List all memberships and offices held in and services rendered, whether 
compensated or not, to any political party or election committee. If you have ever 
held a position or played a role in a politieal campaign, identify the particulars of 
the campaign, including the candidate, dates of the campaign, your title, and 
responsibilities. 

None. 

16. Legal Career : Answer each part separately. 

a. Describe chronologically your law practice and legal experience after graduation 
from law school including: 

i. whether you served as clerk to a judge, and if so, the name of the judge, 
the court, and the dates of the period you were a clerk; 

1 did not serve as a clerk to a judge. 

ii. whether you practiced alone, and if so, the addresses and dates; 

Yes, with Sotomayor & Associates, 10 3"^ Street, Brooklyn, New York 
11231, from 1983 to 1986, but this work was as a consultant to family and 
friends in their real estate, business, and estate planning decisions. If their 


143 


VerDate Nov 24 2008 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 00306 Fmt 6601 


Sfmt 6601 


S:\GPO\HEARINGS\56940.TXT SJUD1 


PsN: CMORC 




295 


circumstances required more substantial legal representation, 1 referred the 
matter to my firm, Pavia & Harcourt, or to others with appropriate 
expertise 

iii. the dates, names, and addresses of law firms or offices, companies, or 
governmental agencies with which you have been affiliated, and the nature 
of your affiliation with each; 

UNITED STATES CIRCUIT JUDGE 

United States Court of Appeals for the Second Circuit 10/13/98 to present 
Thurgood Marshal! United States Courthouse 
40 Foley Square 
New York, NY 10007 

UNITED STATES DISTRICT JUDGE 

Southern District of New York 10/2/92 to 10/12/98 

Daniel Patrick Moynihan United States Courthouse 
500 Pearl Street 
New York, NY 10007 

NEW YORK STATE ADVISORY PANEL FOR 1990 to 1991 

INTER-GROUP RELATIONS 
80 Pitt Street 
New York, NY 10002 
Member 

PAVIA & HARCOURT 
600 Madison Avenue 
New York, New York 10022 
Partner 
Associate 

NEW YORK CITY CAMPAIGN FINANCE BOARD 
40 Rector Street 

New York, NY 10006 1988 to 10/92 

Member, Board of Directors 

STATE OF NEW YORK MORTGAGE AGENCY 
260 Madison Avenue 

New York, NY 1 00 1 6 1 987 to 1 0/92 

Member, Board of Directors 

NEW YORK COUNTY DISTRICT ATTORNEY’S OFFICE 
One Hogan Place 
New York, NY 10013 

Assistant District Attorney 9/79 to 3/84 


1/1/88 to 9/30/92 
4/84 to 12/87 
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SOTOMAYOR & ASSOCIATES 
10 Third Street 

Brooklyn, NYI1231 1983 to 1986 

Owner 

iv. whether you served as a mediator or arbitrator in alternative dispute 
resolution proceedings and, if so, a description of the 10 most significant 
matters with which you were involved in that capacity. 

1 have never served as a mediator or arbitrator in alternative dispute 
resolution proceedings. 

b. Describe: 

i. the general character of your law practice and indicate by date when its 
character has changed over the years; 

From September 1979 to March 1984, as a prosecutor in New York County, 
my cases typically involved “street crimes,” i.e. . murders, robberies, etc. 1 
also investigated child pornography, child abuse, police misconduct, and 
fraud matters. I further prepared the responsive papers for five criminal 
appeals, two of which I argued and all of which resulted in affirmances of 
the convictions. 

From April 1984 as an associate, and from January 1988 until October 1992 
as a partner, 1 was a general civil litigator involved in all facets of 
commercial work including, but not limited to, real estate, employment, 
banking, contract, distribution and agency law. Moreover, my practice had 
significant concentration in intellectual property law involving trademark, 
copyright and unfair competition commodity trading law under the North 
American Grain Association Contract. I participated in over fifteen 
arbitration hearings involving the banking, fashion, grain, and tire 
distribution industries. 

ii. your typical clients and the areas at each period of your legal career, if 
any, in which you have specialized. 

Beginning in September 1979, 1 worked in the office of Manhattan District 
Attorney Robert Morgenthau, where 1 spent five years prosecuting 
individuals accused of perpetrating all kinds of crimes, including violent 
crimes such as murder. Many of those cases went to trial, but others did not, 
such as when a defendant agreed to plead guilty. My participation in those 
cases included negotiating plea agreements and making recommendations to 
the court regarding sentencing. In some cases, 1 was the sole or lead 
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prosecutor, while in others 1 acted as a second chair to another prosecutor. 

In all cases, I represented the people of New York County. 

1 left the District Attorney’s office in 1984, and joined the firm of Pavia & 
Harcourt. My typical clients were significant European companies doing 
business in the United States. My practice at that firm focused on 
commercial litigation, much of which involved pre-trial and discovery 
proceedings for cases that were typically settled before trial. I appeared in 
numerous preliminary injunction hearings in trademark and copyright cases, 
and post-motion hearings before magistrate judges on a variety of issues. 

My work also involved advising clients on a wide variety of legal issues, 
including, but not limited to, product liability, warranty, antitmst, securities, 
environmental, banking, real estate, patents, employment, partnership, joint 
venture and shareholder laws; customs, automobile and joint tire 
regulations; and franchising and licensing matters. Morover, I conducted 
over fifteen arbitration hearings involving, predominantly, export grain 
commodity trading on behalf of foreign buyers, but also hearings involving 
banking, partnership, tire and fashion industry disputes. 

c. Describe the percentage of your practice that has been in litigation and whether 
you appeared in court frequently, occasionally, or not at all. If the frequency of 
your appearances in court varied, describe such variance, providing dates. 

As a prosecutor, I appeared in court daily. As a civil commercial litigator in New 
York with a predominantly federal practice, I appeared regularly in court. 

i. Indicate the percentage of your practice in; 


Federal courts; 

Private practice 
Approx. 70% 

Asa nrosecutor 
0% 

State courts of record; 

Approx. 20 % 

100% 

Other courts: 

Approx. 10% 

0% 

Administrative agencies; 

0% 

0% 

Indicate the percentage of your practice in; 

Civil proceedings: 99% 

0% 

Criminal proceedings: 

1% 

100% 


d. List, by case name, all cases in courts of record, including cases before 

administrative law judges, you tried to verdict, judgment, or final decision (rather 
than settled), indicating whether you were sole counsel, chief counsel, or associate 
counsel. For each such case, include the docket number and provide any opinions 
or filings available to you. 

Fratelli Lozza (USA) Inc. v. Lozza (USA) & Lozza SpA, 90 Civ. 4170 (SDNY 
1992): Chief counsel (No opinions or filings available.) 
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Ferrari of Sacramento, Inc. v. Ferrari North America, PR-973-88 (State of 
California New Motor Vehicle Board (1990): Associate counsel (No opinions or 
filings available.) 

The People of the State of New York v. Clemente D’Alessio and Scott Hyman, 
Indictment No. : 4581/82 (1983) (Supreme Court, New York County): Lead Counsel (The 
Manhattan District Attorney’s Office is searching its records for information on this 
case.) 

The People of the State of New York v. Richard Maddicks, Indictment 
No.:886/82 (Supreme Court, New York County): Co-counsel (The Manhattan 
District Attorney’s Office is searching its records for information on this case.) 

The People of the State of New York v. Manny Morales a.k.a. Joey Hernandez, 

Joseph Pacheco, and Eduardo Pacheco, Indictment No. : 4399/82 (Supreme Court, 

New York County): Lead counsel (The Manhattan District Attorney’s Office is 
searching its records for information on this case.) 

1 tried an additional 14 cases during my time as an assistant district attorney, from 
1979 to 1984. The Manhattan District Attorney’s Office is searching its records 
for further information on these cases. 


i. What percentage of these trials were: 

1 . jury Approx. 90% 

2. non-jury Approx. 10% 

e. Describe your practice, if any, before the Supreme Court of the United States, the 
highest court of any state, or any state or federal courts of appeals. Supply four 
(4) copies of any briefs, amicus or otherwise, and, if applicable, any oral 
argument transcripts before these courts in connection with your practice. Give a 
detailed summary of the substance of each case, outlining briefly the factual and 
legal issues involved, the party or parties whom you represented, the nature of 
your participation in the litigation, and the final disposition of the case. Also 
provide the individual names, addresses, and telephone numbers of co-counsel 
and of principal counsel for each of the other parties. 

1 have requested the briefs and any available transcripts from these cases from the Clerk of the 
Court of the Second Circuit on May 31/^ and will forward to the Committee as soon as / receive 
them. 


Republic of the Philippines v. New York Land Co., et al. (The “Philippines Case") and 
Security Pacific Mortgage and Real Estate Service Inc. v. Canadian Land Company, et 
al. (The “Security Pacific Case’’) 
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Case Nos .: 
Court : 

Panel : 

Co-Counsel : 


Adversaries: 


Date of Argument : 

District Court 
Case Name : 


90-7322 and 90-7398 

United States Court of Appeals for the Second Circuit 

Judge Thomas J. Meskill 

Judge Lawrence J. Pierce 

Judge George C. Pratt 

David A Botwinik, Esq. (Deceased) 

Pavia & Harcourt 
600 Madison Avenue 
New York, New York 10022 
(212) 980-3500 

David Glasser, Esq. 

Levin & Glasser, P.C. 

420 Lexington Avenue, Suite 805 
New York, New York 10170 
(212) 867-3636 

Roy L. Reardon, Esq. ((212) 455-2840) 

David E. Massengill, Esq. ((212) 455-3555) 

Simpson Thacher & Bartlett 
425 Lexington Avenue 
New York, New York 10017 

Jeffrey J. Greenbaum, Esq. 

James M. Hirschhom, Esq. 

Sills Cummis & Gross, P.C. 

Attorneys for the Republic of the Philippines 
Legal Center 
1 Riverfront Plaza 
Newark, New Jersey 07102 
(201)643-7000 

6/15/90 (Argued by Roy L. Reardon, Esq. of Simpson, Thacher & 
Bartlett) 


AND 


Republic of the Philippines v.New York Land Co., et al. (the “Philippines 
Case”) and Security Pacific Mortgage and Real Estate Service Inc. v. 
Canadian Land Company, et al. (the “Security Pacific Case”). 
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Case Nos.: 


Court : 

Judge : 

Co-Counsel: 


Participating 
Adversaries 

Opposing Motion : Jeffrey J. Greenbaum, Esq. 

James M. Hirschhom, Esq. 

Sills Cummis & Gross, P.C. 

Attorneys for the Republic of the Philippines 
Legal Center 
1 Riverfront Plaza 
Newark, New Jersey 07102 
(201)643-7000 

Michael Stanton, Esq. 

Weil, Gotshal & Manges 
Attorney for Security Pacific 
767 Fifth Avenue 
New York, New York 10153 

(212)31 0-8000 (last know address and telephone number) 

Date of Argument : 2/12/90 

Case Description : My former firm, Pavia & Harcourt, represented Bulgari Corporation of 

America (“Bulgari”), an international retailer of fine jewelry and a tenant 
in the Crown Building at 730 Fifth Avenue, New York, New York. The 
Crown Building was the subject of a foreclosure sale in the Security 
Pacific Action, and its beneficial ownership was in dispute in the 
Philippines Action. Bulgari was not a party to these actions. The district 
court denied Bulgari’s request, by way of Order to Show Cause, to 
approve a rental amount it had reached with the manager of the Crown 
Building. I primarily drafted the papers presented to the district court and 
argued the motion. Bulgari’s motion attempted to demonstrate that no 


The Philippines Case: 86 Civ. 2294 
The Security Pacific Case: 87 Civ. 3629 

United States District Court, Southern District of New York 

Judge Pierre N. Leval 

David A. Botwinik, Esq. (deceased) 

David Glasser, Esq. 

Levin & Glasser, P.C. 

420 Lexington Avenue, Suite 805 
New York, New York 10170 
(212) 867-3636 
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competent evidence existed to dispute Buigari’s proof that the rental 
amount agreed upon was at or above fair market value and benefited the 
Crown Building and its claimants. Bulgari appealed the district court’s 
denial of its approval of the rent agreement on the grounds that the denial 
was effectively an injunction against Buigari’s exercise of its contractual 
lease rights to have its rent fixed by agreement during the term of the 
lease, and that the district court improperly granted the injunction without 
a hearing. I did not argue the appeal but participated extensively in the 
drafting of appellant’s brief and reply. The district court’s order was 
affirmed on appeal, without a published opinion. 909 F.2d 1473 (2d Cir. 
1990). 


Miserocchi & C., SpA v. Alfred C. Toepfer International, G.m.b.H. 


Case No. : 85-7734 

Court : United States Court of Appeals for the Second Circuit 

Panel : Judge J. Edward Lumbard 

Judge James L. Oakes 
Judge George C. Pratt 

Adversary : Stephen P. Sheehan 

Wistow & Barylick 
61 Weybossct Street 
Providence, Rhode Island 
(401)272-9752 

Date of Argument : 9/ 1 7/84 


District Court 
Case Name : 

Case No. : 

Court : 

Judge : 

Co-Counsel: 


Miserocchi & C., SpA v. Alfred C. Toepfer International, G.m.b.H. 
84 Civ. 61 12 

United States District Court, Southern District of New York 

Judge Kevin Thomas Duffy 

David A. Botwinik, Esq. (deceased) 

Pavia & Harcourt 
600 Madison Avenue 
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New York, New York 10022 
(212) 980-3500 

Adversary : Stephen P. Sheehan 

Wistow & Barylick 
61 Weybosset Street 
Providence, Rhode Island 
(401)272-9752 

Date of Argument : 9/5/84 (argued by David Botwinik of Pavia & Harcourt) 

Case Description : This action involved the bankruptcy of an Italian corporation, Miserocchi 

& C., SpA (“Miserocchi”), with affiliates in London and elsewhere. The 
London affiliate of Miserocchi breached a grain commodity trading 
contract with my then-client, Alfred C. Toepfer International, G.m.b.H. 
(“Toepfer”). Toepfer demanded arbitration of the dispute against both 
Miserocchi and its London affiliate under the terms of the grain 
commodity trading agreement between the parties and a guarantee signed 
by Miserocchi. Shortly before the arbitration hearing was to commence, 
Miserocchi moved to stay the arbitration against it, arguing that it was not 
a party to the arbitration agreement. Although my partner, David A. 
Botwinik, argued the motion before the district court, I primarily drafted 
Toepfer’s responsive papers to the motion to stay arbitration and the cross- 
motion to compel arbitration. Toepfer argued that Miserocchi was bound 
to arbitrate both as an alter ego of its London affiliate and under the terms 
of its guarantee. After the district court ruled in Toepfer’s favor, 
Miserocchi filed a notice of appeal and sought an expedited stay of the 
district court’s order denying the stay of arbitration and compelling 
arbitration. I argued the motion to stay. At the conclusion of the 
argument on the motion, the Second Circuit not only denied the motion for 
a stay but also dismissed the appeal. 1 participated extensively as co- 
counsel in the arbitration that followed and subsequently appeared in the 
post-confirmation proceedings resulting from the arbitration award 
rendered in favor of Toepfer. The matter settled before the hearing on 
appeal of the confirmation order. 


Litigation : Describe the ten (10) most significant litigated matters which you personally 
handled, whether or not you were the attorney of record. Give the citations, if the cases 
were reported, and the docket number and date if unreported. Give a capsule summary of 
the substance of each case. Identify the party or parties whom you represented; describe 
in detail the nature of your participation in the litigation and the final disposition of the 
case. Also state as to each case: 

a. the date of representation; 
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b. the name of the court and the name of the judge or judges before whom the case 
was litigated; and 

c. the individual name, addresses, and telephone numbers of co-counsel and of 
principal counsel for each of the other parties. 

(1) Fratelli Lozza (USA) Inc. v. Lozza (USA) & Lozza SpA 

Court : United States District Court, Southern District of New York 

Index No. : 90 Civ. 4170 

Judge : Judge Fred 1. Parker 

Date of Trial : March 16, 1992 

Co-Counsel : Allison C. Collard, Esq. 

Attorney for co-defendant Lozza (USA) 

Collard & Roe, P.C. 

1077 Northern Blvd. 

Roslyn, New York 1 1576 
(516) 365-9802 

Adversaries : Charles E. Temko 

Of Counsel 

Graham, Campaign P.C. 

36 West 44“’ Street 

New York, New York 10036 

(212)354-5650 

Case Description : 1 represented the defendant Lozza SpA in this trademark infringement 

abandonment, unfair competition, breach of contract, and rescission 
action. The plaintiff, a corporation owned and operated by a former 
shareholder of the defendant corporation, claimed the defendant had 
breached an agreement with the plaintiff for the trademark use of “Lozza” 
in the United States, had abandoned use of its marks in the United States, 
and had infringed certain of the plaintiffs trademarks. 1 conducted the 
trial for the lead defendant, and secured a dismissal of all of the plaintiffs 
claims. The Court also issued an injunction against the plaintiffs use of 
the defendants’ marks, and of false and misleading terms in its advertising. 
Findings of Fact, Conclusions of Law and Order reported at 789 F. Supp. 
625 (S.D.N.Y. 1992). 

(2) Ferrari of Sacramento, Inc. v. Ferrari North America 
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Agency : State of California New Motor Vehicle Board 

(Appeared pro hac vice ) 

Protest No. : PR-973-88 

Administrative 

Law Judges : Marilyn Wong 

Robert S. Kendell 

Dates of Hearings : 10/16/90, 10/17/90, 10/31/90, 1 1/1/90, and 1 1/2/90 

Co-Counsel : Nicholas Browning, 111, Esq. 

Beck & Browning 

3828 W. Carson Street, Suite 100 

Torrance, California 90503 

(310)316-4332 

Adversaries : Jay-Allen Eisen 

Jay-Alien Eisen Law Corporation 
243 1 Capitol Avenue 
Sacramento, California 95816 
(916)441-5810 

Donald M. Licker, Esq. 

2443 Fair Oaks Boulevard 
Room 340 

Sacramento, California 95825 
(916) 924-6600 

(last known address and telephone number) 

Case Description: In or about 1988, Ferrari North America (“Ferrari”) terminated the 

plaintiff dealer. Thereafter, the dealer filed a timely protest of the 
termination with the California New Motor Vehicle Board (the “Board”). 
At a prehearing settlement conference, Ferrari and the dealer entered into a 
Stipulated Settlement that permitted Ferrari to terminate the dealer, 
without a hearing, if the dealer failed timely to cure specified obligations 
under its franchise agreement with Ferrari. When the dealer breached the 
terms of the Stipulated Settlement, Ferrari terminated the dealer, with the 
Board’s approval and without a hearing. The dealer then secured a writ of 
mandate from a California court directing the Board to hold an 
administrative hearing. 

1 had primary responsibility for representing Ferrari at the administrative 
hearing. The Board determined that 1) the dealer had violated the terms of 
the Stipulated Settlement, 2) the violations constituted good cause for 


153 


VerDate Nov 24 2008 1 1 :18 Jun 24, 2010 Jkt056940 PO 00000 Frm 00316 Fmt6601 Sfmt6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



305 


Ferrari’s termination of the dealer under California’s Automobile 
Franchise Law, and 3) the plaintiffs loss of its franchise was not an illegal 
forfeiture under California law. 

While the hearing before the Board proceeded after issuance of the 
mandate, Ferrari also appealed the judgment on the writ, which judgment 
was reversed on appeal in an unpublished opinion. The California Court 
of Appeals, Third Appellate District, determined that enforcing the 
Stipulated Settlement and terminating the dealer, without a hearing, did 
not violate due process. 

Although not listed as counsel for appellant’s briefs, 1 contributed 
significantly to the drafting of the briefs. The appellate case was 
captioned Ferrari of Sacraments. Inc.. Respondent v. New Motor Vehicles 
Board and San Jennings as Secretary, Appellants, and Ferrari North 
America. Rea l Party in Interest and ApDellant : No. C008840 in the Court 
of Appeal of the State of California in and for the 3'^ Appellate District; 
Sacramento Superior Court, Case No. 360734. 

(3) In re: Van Ness Auto Plaza, Inc., a California Corporation, d/b/a/ Auto Plaza Lincoln 
Mercury. Auto Plaza Porsche and Auto Plaza Ferrari, Debtors 

Court : United States Bankruptcy Court, Northern District of California 

(Appeared pro hac vice ) 

Case No. : 3-89-03450-TC 

Judge : Judge Thomas E. Carlson 

Dates of Hearing : 1 /22/90 and 3/ 1 9/90 

Co-Counsel : Nicholas Browning, HI, Esq. 

Beck & Browning 

3828 W. Carson Street, Suite 100 

Torrance, California 90503 

(310)316-4332 

Adversaries : Henry Cohen, Esq. 

Cohen and Jacobson 
900 Veterans Boulevard, Suite 600 
Redwood City, Ca 94063 
(650) 261-6280 

William Kelly, Esq. (retired) 

Address Unknown 

Home Tel. No. (415) 641-1544 
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Case Description : 1 represented Ferrari North America (“Ferrari”), a franchisor of a bankrupt 

dealer, in hearings related to Ferrari’s opposition to the rejection of 
customer contracts, assumption of the dealer’s franchise agreement, and 
confirmation of the proposed sale of the dealer’s franchise. At the time, 
Ferrari was introducing a limited production and valuable new car model 
. to the marketplace. A rejection by the dealer of contracts for that model 
would have frustrated the expectations of customers and subjected Ferrari 
to potential multiple claims. After a number of hearings, the Bankruptcy 
Court ruled that the dealer could not reject the customer contracts, 
although financially burdensome, and then assume the franchise 
agreement with Ferrari. The case also involved alleged claims by the 
dealer and customers that Ferrari had violated the California automobile 
franchise, antitrust, and securities laws. The case settled with the sale of 
the dealership and resolution of claims among the bankrupt dealer, the 
new franchise buyer, Ferrari, and customers. 


(4) Fendi S.A.S. di Paola Fendi e Sorelle v. Burlington Coat Factory Warehouse Corp., et al. 


Case No.: 


Court : 

Judge : 

Co-Counsel : 


Adversaries : 


Dates of Trial: 


86 Civ. 0671 

United States District Court, Southern District of New York 

Judge Leonard B. Sand 

Frances B. Bernstein, Esq. 

(Deceased) 

Pavia & Flarcourt 
600 Madison Avenue 
New York, New York 10022 
(212)980-3500 

Stacy J, Haigney, Esq. 

Gen. Attorney Burlington Coat Factory Corp. 

263 West 38'’’ Street 
New York, New York 
(no telephone number listed) 

Dennis C. Kreiger, Esq. 

Attorneys for Firestone Mills, Inc. and Leo Freund 
Katsky Korins 

605 Third Avenue, 1 6"' Floor 
New York, New York 10158 
(212) 953-6000 

5/18/87 to 5/19/87 
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Case Description : Combined Case Description in 5, below. 


(5) Fendi S.A.S. di Paola Fendi e Sorelle v. Cosmetic World, Ltd., Loradan Imports, Inc., Lima 
Prima, Inc. A/k/a/ Lina Garbo Shoes, Daniel Bensoul, Michael Bensoul a/k/a Nathan Bendel, 
Paola Vincelli and Mario Vincelli 


Case No, : 


85 Civ. 9666 


Court: 


United, States District Court, Southern District of New York 


Judge : Judge Leonard B. Sand 

Magistrate Judge Joel J. Tyler 

Co-Counsel : Frances B. Bernstein, Esq. 

(Deceased) 

Pavia & Harcourt 
600 Madison Avenue 
New York, New York 10022 
(212)980-3500 

Adversary : Stanley Yaker, Esq. 

Attorney for Paolo Vincelli and Mario Vincelli 
Former Address: 

1 14 East 32"“ Street 
Suite 1 104 

New York, New York 10016 
(212) 983-7241 

(Telephone not in service. 1 have been unable to locate Mr. Yaker) 
(last known address and telephone number) 

Date of Inquest 


Hearing : 1/6/88 

Case Descriptions : From 1985, my former firm represented Fendi S.A.S. di Paola Fendi e 


Sorelle (“Fendi”) in Fendi ’s national anticounterfeiting work. Frances B. 
Bernstein, a partner at Pavia & Harcourt (now deceased), and 1 created 
Fendi’s anticounterfeiting program. From 1988 until the time I left the 
firm for the bench in 1 992, 1 was the partner in charge of that program. 1 
handled almost all discovery work and substantive court appearances in 
cases involving Fendi. This work implicated a broad range of trademark 
issues including, but not limited to trademark and trade dress 
infringement, false designation of origin, and unfair competition claims. 
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Approximately once every two months from 1989 to 1992, 1, for Fendi, 
applied for provisional injunctive relief in district court to seize counterfeit 
goods from street vendors or retail stores. The applications required 
extensive submission of evidence documenting Fendi’s trademark rights, 
its protection of its marks, the nature of the investigation against the 
vendors, and Fendi’s right to ex parte injunctive relief. Generally, the 
street vendors defaulted but others appeared and settled pro se. Two of 
these cases filed in the Southern District of New York were captioned 
Jane Doe v. John Doe and Various ABC Companies, 89 Civ. 3 122m the 
Hon. Thomas P. Griesa presiding (Tel. No. (212) 805-0210), and Fendi 
S.a.s. di Paola Fendi e Sorelle v. Dapper Dan ’s Boutique, 89 Civ. 0477, 
the Hon. Miriam G. Cedarbaum presiding (Tel No. (2312) 805-0198). 

The above-captioned cases involved a trial and a damages hearing on 
Fendi’s trademark claims against the defendants. In the first, the 
Burlington case, Fendi alleged that defendants knowingly trafficked in 
counterfeit goods and Fendi sought triple profits from the defendants and 
punitive damages. After extensive discovery, submission of a pre-trial 
order and memorandum, and Fendi’s presentation of its expert at trial, the 
case settled. I was sole counsel present at trial. In the Cosmetic World 
case, the Court granted Fendi’s summary judgment motion on liability and 
referred the matter to a magistrate judge for an inquest on damages. See 
642 F. Supp. 1 143 (S.D.N.Y. 1986). 1 conducted the contested hearing on 
damages before the magistrate judge who recommended an award in 
Fendi’s favor. 


(6) Republic of the Philippines v. New York Land Co., et al. (The “Philippines Case ") and 
Security Pacific Mortgage and Real Estate Service Inc. v. Canadian Land Company, et al. 
(The "Security Pacific Case "). 


Case Nos .: 90-7322 and 90-7398 


Court : United States Court of Appteals for the Second Circuit 

Panel : Judge Thomas J. Mcskill 

Judge Lawrence J. Pierce 
Judge George C, Pratt 

Co-Counsel : David A Botwinik, Esq. (Deceased) 

Pavia & Harcourt 
600 Madison Avenue 
New York, New York 10022 
(212) 980-3500 
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Adversaries: 


Date of Argument : 

District Court 
Case Name : 

Case Nos. : 

Court : 

Judge : 

Co-Counsel: 


David Glasser, Esq. 

Levin & Glasser, P.C. 

420 Lexington Avenue, Suite 805 
New York, New York 10170 
(212) 867-3636 

Roy L. Reardon, Esq. ((212) 455-2840) 

David E. Massengill, Esq. ((212)455-3555) 

Simpson Thacher & Bartlett 
425 Lexington Avenue 
New York, New York 10017 

Jeffrey J. Greenbaum, Esq. 

James M. Hirschhom, Esq. 

Sills Cummis & Gross, P.C. 

Attorneys for the Republic of the Philippines 
Legal Center 
1 Riverfront Plaza 
Newark, New Jersey 07102 
(201) 643-7000 

6/15/90 (Argued by Roy L. Reardon, Esq. of Simpson, Thacher & 
Bartlett) 


AND 


Republic of the Philippines v.New York Land Co., et al. (the “Philippines 
Case”) and Security Pacific Mortgage and Real Estate Service Inc. v. 
Canadian Land Company, et al. (the “Security Pacific Case”). 

The Philippines Case: 86 Civ. 2294 
The Security Pacific Case; 87 Civ. 3629 

United States District Court, Southern District of New York 

Judge Pierre N. Leva! 

David A. Botwinik, Esq. (deceased) 

David Glasser, Esq. 

Levin & Glasser, P.C. 

420 Lexington Avenue, Suite 805 
New York, New York 10170 
(212) 867-3636 


158 


VerDate Nov 24 2008 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 


Frm 00321 


Fmt 6601 


Sfmt6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



310 


Participating 

Adversaries 

Opposing Motion : Jeffrey J. Grcenbaum, Esq. 

James M. Hirschhom, Esq. 

Sills Cummis & Gross, P.C. 

Attorneys for the Republic of the Philippines 
Legal Center 
1 Riverfront Plaza 
Newark, New Jersey 07102 
(201)643-7000 

Michael Stanton, Esq. 

Weil, Gotshal & Manges 
Attorney for Security Pacific 
767 Fifth Avenue 
New York, New York 10 1 53 
(212)310-8000 

(last know address and telephone number) 

Date of Argument : 2/12/90 

Case Description : My former firm, Pavia & Harcourt, represented Bulgari Corporation of 

America (“Bulgari”), an international retailer of fine jewelry, who was a 
tenant in the Crown Building at 730 Fifth Avenue, New York, New York. 
The Crown Building was the subject of a foreclosure sale in the Security 
Pacific Action, and its beneficial ownership was in dispute in the 
Philippines Action. Bulgari was not a party to these actions. The district 
court denied Bulgari’s request, by way of Order to Show Cause, to 
approve a rental amount it had reached with the manager of the Crown 
Building. I primarily drafted the papers presented to the district court and 
argued the motion. Bulgari’s motion attempted to demonstrate that no 
competent evidence existed to dispute Bulgari’s proof that the rental 
amount agreed upon was at or above fair market value and benefited the 
Crown Building and its claimants. Bulgari appealed the district court’s 
denial of its approval of the rent agreement on the grounds that the denial 
was effectively an injunction against Bulgari’s exercise of its contractual 
lease rights to have its rent fixed by agreement during the term of the 
lease, and that the district court improperly granted the injunction without 
a hearing. 1 did not argue the appeal but participated extensively in the 
drafting of appellant’s brief and reply. The district court’s order was 
affirmed on appeal, without a published opinion. 909 F.2d 1473 (2d Cir. 
1990). 

(7) Miserocchi & C., SpA v. Alfred C. Toepfer International, G.m.b.H. 

Case No.: 85-7734 
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Court : 

Panel: 


Adversary : 

Date of Argument : 

District Court 
Case Name : 

Case No. : 

Court : 

Judge: 

Co-Counsel : 

Adversary : 

Date of Argument : 
Case Description : 


11:18 Jun 24, 2010 Jkt 056940 


United States Court of Appeals for the Second Circuit 
Judge J. Edward Lumbard 
Judge James L, Oakes 
Judge George C. Pratt 


Stephen P. Sheehan 
Wistow & Barylick 
61 Weybosset Street 
Providence, Rhode Island 
(401)272-9752 

9/17/84 


Miserocchi & C., SpA v. Alfred C. Toepfer International, G.m.b.H. 

84 Civ. 6112 

United States District Court, Southern District of New York 

Judge Kevin Thomas Duffy 

David A. Botwinik, Esq. (deceased) 

Pavia & Harcourt 
600 Madison Avenue 
New York, New York 10022 
(212) 980-3500 

Stephen P. Sheehan 
Wistow & Barylick 
61 Weybosset Street 
Providence, Rhode Island 
(401)831-2700 

9/5/84 (argued by David Botwinik of Pavia & Harcourt) 

This action involved the bankruptcy of an Italian corporation, Miserocchi 
& C., SpA (“Miserocchi”), with affiliates in London and elsewhere. The 
London affiliate of Miserocchi breached a grain commodity trading 
contract with my then-client, Alfred C. Toepfer International, G.m.b.H. 
(“Toepfer”). Toepfer demanded arbitration of the dispute against both 


160 


VerDate Nov 24 2008 


PO 00000 


Frm 00323 Fmt 6601 


Sfmt6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



312 


Miserocchi and its London affiliate under the terms of the grain 
commodity trading agreement between the parties and a guarantee signed 
by Miserocchi. Shortly before the arbitration hearing was to commence, 
Miserocchi moved to stay the arbitration against it, arguing that it was not 
a party to the arbitration agreement. Although my partner, David A. 
Botwinik, argued the motion before the district court, 1 primarily drafted 
Toepfer’s responsive papers to the motion to stay arbitration and the cross- 
motion to compel arbitration. Toepfer argued that Miserocchi was bound 
to arbitrate both as an alter ego of its London affiliate and under the terms 
of its guarantee. After the district court ruled in Toepfer’s favor, 
Miserocchi filed a notice of appeal and sought an expedited stay of the 
district court’s Order denying the stay of arbitration and compelling 
arbitration. 1 argued the motion to stay. At the conclusion of the 
argument on the motion, the Second Circuit not only denied the motion for 
a stay but also dismissed the appeal. 1 participated extensively as co- 
counsel in the arbitration that followed and subsequently appeared in the 
post-confirmation proceedings resulting from the arbitration award 
rendered in favor of Toepfer. The matter settled before the hearing on 
appeal of the confirmation order. 

(8) The People of the State of New York v. Clemente D 'Atessio and Scott Hyman 

Indictment No. : 4581/82 

Judge : Judge Thomas B. Galligan 

Associate Counsel : Karen Greve Milton 
Circuit Executive 
Second Circuit Court of Appeals 
U.S. Courthouse 
40 Foley Square, Rm. 2904 
New York New York 10007 
(212) 857-8555 

Adversaries : Steven Kimelman 

Attorney for Scott Hyman 

Arent Fox 

1675 Broadway 

New York, New York 10019 

(212)484-3938 

James Bernard, Esq. 

Attorney for Clemente D’Alessio 
150 Broadway 

New York, New York 10038 
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(212) 233-0260 

(last known address and telephone number) 


Date of Trial : 2/2/83 to 3/2/83 


Case Description : 1 was lead counsel in this action in which defendants were charged with 

selling videotapes depicting children engaged in pornographic activities. 
Defendant Scott Hyman dealt directly with the undercover agent and 
attempted to raise numerous defenses at trial based upon his alleged drug 
addiction. The proof against defendant Clemente D’Alessio was 
circumstantial and he raised a misidentification defense at trial. This 
action was the first child pornography case prosecuted in New Y ork State 
after the U.S. Supreme Court upheld the constitutionality of New York’s 
laws in New York v. Ferber, 458 U.S. 747 (1982). The defendants filed a 
plethora of motions before and during trial. The defendants’ request for 
severance was denied, as were, after a hearing, the defendants’ motions for 
the suppression of statements, evidence, and identification. Other issues 
addressed at trial included whether the trial court should or could, upon 
defendants’ request, require the government to stipulate to the 
pornographic nature of the evidence, whether defendant Hyman could 
present expert testimony on the effects of drug addiction on mens rea, and 
whether defendant Hyman was entitled to jury charges on diminished 
capacity or intoxication. The jury convicted defendants after trial. The 
defendants received sentences, respectively, of 3 Vi to 7 years and 2 to 6 
years. The convictions were affirmed on appeal. People v. D’Alessio, 62 
N.Y.2d 619, 476 N.Y.S. 2d 1031 (Ct. App. 1984); People v. Hyman, 62 
N.Y.2d 620,476 N.Y.S.2d 1033 (Ct. App. 1984). 


(9) The People of the State of New York v. Richard Maddicks 
Indictment No. : 886/82 

Supreme Court of the State of New York, County of New York 
Judge James B. Leff 


Court : 

Judge : 

Lead Counsel 


Adversary : 


Hugh H, Mo. Esq. 

Law Offices of Hugh H. Mo 
225 Broadway, Rm. 702 
New York, New York 10022 
(212)385-1500 

Peter A. Furst, Esq. 

Furst & Pendergrast 
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1 630 Union Street 

San Francisco, California 94123 

(415) 749-3200 

Dates of Trial : Almost all of January 1983 

Case Description : The defendant was dubbed the “Tarzan Murderer” by the local Harlem 

press because he committed burglaries by acrobatically jumping or 
climbing from roof tops or between buildings and entering otherwise 
inaccessible apartments. If the defendant found a person in the apartment, 
he shot them. 1 was co-counsel on the case, and prepared and argued the 
motion, before Justice Harold Rothwax, that resulted in the court 
consolidating the trial of four murders and seven attempted murders 
relating to eleven of the defendant’s burglaries. The consolidation was 
unusual in that up to that point, most New York courts had limited 
consolidation to crimes in which an identical modus operand! warranted 
consolidation. 1 participated extensively in preparing and presenting 
expert and civilian witnesses at trial. The defendant was convicted after 
trial, and sentenced to 62 H years to life. The conviction was affirmed on 
appeal. People v. Maddicks, 70 N.Y.2d 752, 520 N.Y.S.2d 1028 (Ct. App. 
1987). 

(10) The People of the State of New York v. Manny Morales a.k.a. Joey Hernandez. Joseph 
Pacheco, and Eduardo Pacheco 

Indictment No. : 4399/82 

Judge : Judge Alfred H. Klciman 

Adversaries : fra 1. Van Leer (deceased) 

(Associates present at portions of the trial: Valerie Van Leer-Oreenberg 
and Howard Greenberg) 

Van Leer and Greenberg 

Attorneys for defendant Manny Morales a.k.a. Joey Hernandez 
132 Nassau Street, Suite 523 
New York, New York 10038 
(212) 962-1596 

Lawrence Rampulla, Esq. 

Attorney for defendant Edwardo Pacheco 
78 Martin Avenue 
Staten Island, New York 10314 
(718) 761-3333 

(last known address and telephone number) 
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Stephen Goldenberg, Esq. 

233 Broadway #38 

New York, New York 10279 

(212) 346-0600 

(last known address and telephone number) 


Dates of Trial : March 25, 1983 to May 12, 1983 

Case Description : This multiple-defendant case involved a Manhattan housing project 

shooting between rival family groups. 1 was sole counsel in this action on 
behalf of the government. Prior to trial, 1 conducted various hearings 
opposing defense motions to suppress statements and identifications. This 
lengthy trial involved witnesses with significant credibility issues. The 
jury convicted one of the three defendants who was sentenced to 3 to 6 
years for Criminal Possession of a Weapon in the Third Degree. The 
conviction was affirmed on appeal. People v. Pacheco, 70 N.Y.2d 802, 
522N.Y.S.2d 120(Ct.App. 1987). 


18. Legal Activities : Describe the most significant legal activities you have pursued, 

including significant litigation which did not progress to trial or legal matters that did not 
involve litigation. Describe fully the nature of your participation in these activities. List 
any client(s) or organization(s) for whom you performed lobbying activities and describe 
the lobbying activities you performed on behalf of such client(s) or organizations(s). 
(Note: As to any facts requested in this question, please omit any information protected 
by the attorney-client privilege.) 

As an attorney at the firm of Pavia & Harcourt, 1 worked to establish a national 
anti-counterfeiting program for Fendi S.A.S, Paola Fendi e Sorelle, and also 
participated, on behalf of Fendi, in establishing a task force of prominent 
trademark owners to change New York State’s anti-counterfeiting criminal 
stamtes. 1 also supervised and participated in national dealer and customer 
warranty relations programs for Ferrari North America, Inc., a division of Fiat 
Auto USA, Inc. 


19. Teaching : What courses have you taught? For each course, state the title, the institution 
at which you taught the course, the years in which you taught the course, compensation 
received, and describe briefly the subject matter of the course and the major topics taught. 
If you have a syllabus of each course, provide four (4) copies to the committee. 

(a) Trial and Appellate Advocacy, New York University Law School (1998-2007) (co- 
taught with Adjunct Professor John Siffert). 

The Trial and Appellate Advocacy course takes eight third year law school students 
through the critical stages of a case from inception through appeal. The eight students are 


164 


VerDate Nov 24 2008 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 


Frm 00327 


Fmt 6601 


Sfmt 6601 


S:\GPO\HEARINGS\56940.TXT SJUD1 


PsN: CMORC 



316 


VerDate Nov 24 2008 


teamed in four groups of two, with each team rotating as prosecutor/defense counsel, 
appellant/appellee, and trial/appellate judge at the various stages of the proceeding. The 
class uses two fact patterns that are followed from trial through appeal. Special emphasis 
is placed on ethical considerations, preserving issues for appeal, and trial and appellate 
strategy. Copies of syllabi for academic years 2001, 2003, 2004, and 2007 are attached. 
My compensation was as follows; 1998: $10,000; 1999: $10,000; 2000: $12,000; 2001: 
$10,000; 2002: $13,500; 2003: $14,600; 2004: $13,205; 2005: $14,315; 2006: $14,780; 
2007: $14,780. 

(b) Appellate Advocacy, Columbia University ( 1 999-2009) (co-taught during different 
periods with Professor Gerard Lynch and Asst. Dean and Lecturer-in-Law Ellen P. 
Chapnick, and with Lecturer-in-Law Ilene Strauss) 

The class combines an externship in the chambers of a Second Circuit Judge with 
approximately eight class sessions. I lead the class sessions and also supervise three 
extems. Work with the Judge involves legal research, analysis, and writing regarding 
cases pending before the Second Circuit. The class sessions are taught in a variety of 
styles. Several classes involve lectures by me on topics such as standards of review, 
federal jurisdiction, and appellate advocacy. Other classes involve distinguished guest 
speakers who discuss various aspects of appellate practice. In other sessions, students 
discuss their externship experiences. Finally, there is a moot court exercise in which 
students argue before Second Circuit Judges. Copies of the course syllabi for 1999-2000 
are attached. I did not distribute a formal syllabus in later years. A document listing the 
lecture schedule and reading assignments for a representative semester (spring 2009) is 
attached. My compensation was $10,000 per annum from 2000-2007, and was $25,830 
for 2008. 

(c) Byrne Judicial Clerkship Institute, Pepperdine University (2006-09) 

The purpose of the Byrne Judicial Clerkship Institute is to improve the effectiveness and 
efficiency of judicial law clerks. In consultation with judges, the Institute identifies 
subjects that new clerks most need to learn, and offers lectures on these topics. I am one 
of several judges who participates in the Institute. My lecture was entitled, “Standards of 
Review.” The lecture discusses the traditional categories by which decisions of trial 
judges are reviewed, and also addresses recent limits on appellate review by the Supreme 
Court and Congress. 1 was not compensated, but did receive reimbursement for travel, 
lodging, and meals. 

(d) Federal Appellate Procedure and Advocacy, University of Puerto Rico (2007) 

I taught a five-class seminar at the University of Puerto Rico. My lectures addressed the 
differences between the work of trial and appellate judges, strategies for effective 
appellate advocacy, appellate jurisdiction, and standards of appellate review. The 
syllabus for this course is attached to the questionnaire. 1 was not compensated, but did 
receive reimbursement for travel, lodging, and meals. 

(e) Guest Lectures, University of Indiana Law School (2003) 

1 gave three lectures at the University of Indiana Law School. My lectures addressed 
standards of appellate review, criminal law issues that have arisen as a result of the events 
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of September 1 1 , and the duty of lawyers to provide pro bono services. I was not 
compensated, but did receive reimbursement for travel, lodging, and meals. 

(f) Jurist in Residence, Syracuse University (2000) 

1 served as a Jurist in Residence at Syracuse University, where 1 gave a lecture entitled 
“Pro Bono Work - A Professional and Moral Duty,” The lecture discussed the definition 
of pro bono work, lawyers’ professional responsibility to undertake such work, reports 
that lawyers have been spending less time fulfilling their obligations, and the response in 
the profession to increase pro bono work. I was not compensated, but did receive 
reimbursement for incidentals. 


20. Deferred Income/ Future Benefits : List the sources, amounts, and dates of all 
anticipated receipts from deferred income arrangements, stock, options, uncompleted 
contracts, and other future benefits which you expect to derive from previous business 
relationships, professional services, firm memberships, former employers, clients, or 
customers. Describe the arrangements you have made to be compensated in the future 
for any financial or business interest. 

None. 

2 1 . Outside Commitments Purine Court Service : Do you have any plans, commitments, 
or agreements to pursue outside employment, with or without compensation, during your 
service with the court? If so, explain. 

None. 

22. Sources of Income : List sources and amounts of all income received during the calendar 
year preceding your nomination and for the current calendar year, including all salaries, 
fees, dividends, interest, gifts, rents, royalties, licensing fees, honoraria, and other items 
exceeding $500 or more (if you prefer to do so, copies of the financial disclosure report, 
required by the Ethics in Government Act of 1978, may be substituted here). 

See attached financial disclosure report. 


23. Statement of Net Worth : Please complete the attached financial net worth statement in 
detail (add schedules as called for). 
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FINANCIAL STATEMENT 
NET WORTH 

Provide a complete, current financial net worth statement which itemizes in detail all assets 
(including bank accounts, real estate, securities, trusts, investments, and other financial holdings) 
all liabilities (including debts, mortgages, loans, and other financial obligations) of youreelf, your 
spouse, and other immediate members of your household. 


1 ASSETS 

LIABILITIES 

Cash on hand and in banks 


31 

985 

Notes payable to banks-secured 




U.S. Government securities-add schedule 




Notes payable to banks-unsecured 




Listed securities-add schedule 




Notes payable to relatives 




Unlisted securities-add schedule 




NtMes payable to others 




Accounts and notes receivable: 




Accounts and bills due 


5 

752 

Due from relatives and friends 




Unpaid income tax 




Due from others 




Other unpaid income and interest 




Doubtful 




Real estate mortgages payable-add 
schedule 


381 

775 

Real estate owned-add schedule 

1 

017 

500 

Chattel mortgages and other liens payable 




Real estate mortgages receivable 




Other debts-itemizc: 




Autos and other personal property 


108 

918 

Credit card bills 


15 

823 

Cash vatuc-Hfe insurance 




Dentist bill (estimate) 


15 

000 

Ofrier assets itemize; 




























Total liabilities 


418 

350 





Net Worth 


740 

053 

Total Assets 

i 

158 

403 

Total liabilities and net worth 

1 

158 

403 

CONTINGENT LIABILITIES 




GENERAL INFORMATION 




As endorser, comaker or guaraniw 




Arc any assets pledged? (Add schedule) 

NO 



On leases or confracts 




Are you defendant in any suits or legal 
actions? 

NO 



Legal Claims 




Have you ever taken bankruptcy? 

NO 



Provision for Federal Income Tax 








Other special debt 
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FINANCIAL STATEMENT 
NET WORTH SCHEDULES 


Real Estate Owned 

Personal residence $ 997,500 

1/3"* interest in Condominium 20,000 

Total Real Estate Owned 1 ,01 7,500 


Real Estate Mortgages Payable 


Personal residence 


$ 381,775 
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24. Potential Conflicts of Interest : 

a. Identify the family members or other persons, parties, categories of litigation, and 
financial arrangements that are likely to present potential conflicts of interest 
when you first assume the position to which you have been nominated. Explain 
how you would address any such conflict if it were to arise. 

Actual or apparent conflicts of interest could arise from matters involving ray 
longtime former client Fendi; attorney John Siffert or his firm. Lankier Siffert & 

Wohl LLP, with whom I taught a class at New York University Law School for a 
number of years; and Princeton University, for which I currently serve as a Trustee. 

In addition, actual or apparent conflicts could arise from matters involving close 
personal friends, some of whom are attorneys, or recently-departed law clerks. 
Finally, a conflict of interest would arise from any appeal arising from a decision 
issued by a panel of the Second Circuit that included me as a member. 

In all of the above-described cases, 1 expect that 1 would address the actual or 
apparent conflict of interest by recusing myself from the case. 

b. Explain how you will resolve any potential conflict of interest, including the 
procedure you will follow in determining these areas of concern. 

If confirmed, I would seek to follow the letter and spirit of the Code of Conduct for 
United States Judges, even though it is not binding upon justices of the Supreme 
Court of the United States, the Ethics Reform Act of 1989, 28 U.S.C. § 455, and any 
other relevant guidelines. In particular, 1 would recuse myself from cases of the types 
described above that might give rise to an actual or apparent conflict of interest. 

25. Pro Bono Work : An ethical consideration under Canon 2 of the American Bar 
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of 
professional prominence or professional workload, to find some time to participate in 
serving the disadvantaged.” Describe what you have done to fulfill these responsibilities, 
listing specific instances and the amount of time devoted to each. 

The Code of Judicial Conduct limits my ability to provide legal service to the 
disadvantaged. While a judge, I nevertheless contribute my time as permitted by law to 
bar and law school activities. From 1994 to 1997, 1 served as an honorary member of the 
Public Service Committee of the Federal Bar Council. From 1 994 to 1996, and again 
from 1998 to 2001, 1 also served on the selection committee for the Root-Tilden-Snow 
(now Root-Tilden-Kem) Scholarship granted to selected New York University Law 
students interested in public service. In 2000 and 2001, 1 similarly sat on the Kirkland & 
Ellis New York Public Service Fellowship selection panel, a fellowship granted to a 
Columbia Law School graduate to support a year’s employment in public service. 

Further, I frequently participate in moot court panels and in trial advocacy courses at 
local law schools and for the Office of the District Attorney of New York County; I also 
speak regularly at bar association functions on issues such as judicial clerkships for 
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minority students and women in the law. Once a year 1 host a workshop for inner city 
school children, age 16 to 21, with the Development School for Youth. I first discuss 
opportunities in the practice of law, and then the students conduct a mock trial of 
Goldilocks, who is charged with third degree burglary with intent to commit larceny. 
Finally, 1 have lectured about trial advocacy skills at the Office of the Attorney General 
for the State of New York. Specific date and location information related to these 
activities can be found in the response attached to Question 12(d). It is difficult to 
quantify the time 1 spend on these activities because I participate in functions as my 
schedule permits. I estimate that I attend numerous community service functions each 
month. 

Before my appointment as a judge, all of the non-profit organizations with which 1 had 
been affiliated, listed fully in response to Question 9, served the disadvantaged either 
directly or through projects I had participated in developing. The Puerto Rican Legal 
Defense and Education Fund, for example promotes, through legal and educational 
activities, the civil and human rights of disadvantaged Hispanics. I had served, at various 
times, as the First Vice President of the Board of Directors of the Fund and as 
Chairperson of its Litigation and Education Committees. 

The State of New York Mortgage Agency (“SONYMA”) structures affordable housing 
programs for residents of the State of New York. During my five years of service on its 
Board of Directors, SONYMA, among many other projects, implemented special 
mortgage programs for low-income families to purchase homes. 

I was also a member, in 1988, of the Selection Committee for the Stanley D. Heckman 
Educational Trust which granted college scholarships to minorities and first generation 
immigrants. 1 had, moreover, served, in 1990-1991, as a member of New York State’s 
Advisory Panel on Inter-Group Relations, which was convened by Governor Mario 
Cuomo and focused on ways to address problems of bias violence through economic 
opportunity and development. 

Finally, I had been a member of the New York City Campaign Finance Board from its 
inception in 1988 until 1992. This Board distributes public funds to candidates for 
certain elective positions in New York City when such candidates agree to limit the 
amount of the contributions they will accept, and expenditures they will make, during 
campaigns. 

The time I devoted to my service to these assorted organizations varied through the years 
but it was never fewer than two hours a week and had been over eight hours a week 
during certain periods. I devoted an average of approximately six hours a week 
cumulatively to the various non-profit organizations of which I was a member. 


26. Selection Process: 
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a. Describe your experience in the entire judicial selection process, from beginning 
to end (including the circumstances which led to your nomination and the 
interviews in which you participated). List all interviews or communications you 
had with anyone in the Executive Office of the President, Justice Department, or 
outside organizations or individuals at the behest of anyone in the Executive 
Office of the President or Justice Department regarding this nomination, the dates 
of such interviews or communications, and all persons present or participating in 
such interviews or communications. Do not include any contacts with Federal 
Bureau of Investigation personnel concerning your nomination. 

I was contacted by Gregory Craig, White House Counsel, on Monday, April 27, 
2009, with respect to the possibility of a future Supreme Court vacancy. Between 
that date and the present, 1 have had frequent telephone conversations with 
Cassandra Butts, Deputy White House Counsel, including near daily phone calls 
after Justice Souter on May 1, 2009 announced his intention to resign at the end of 
the current Supreme Court term. On May 14, 2009, 1 was interviewed in person 
at my office by Leslie Kieman, an attorney at Zuckerman Spaeder LLP. 1 was 
interviewed by telephone on Saturday, May 16 by Gregory Craig, Cynthia Hogan, 
Counsel to the Vice President, Ron Klain, Chief of Staff to the Vice President, 
David Axelrod, Senior Advisor to the President, Daniel Pfeiffer, White House 
Deputy Communications Director and Cassandra Butts. 1 was interviewed on 
Thursday, May 2 1 , 2009 by members of the Administration including Gregory 
Craig, Cassandra Butts, Associate Counsel to the President Susan Davies, Chief 
of Staff Rahm Emanuel, David Axelrod, Ronald Klain, and Cynthia Hogan. 
Finally, I was interviewed by the President on May 21, 2009, and by the Vice 
President by telephone on Sunday, May 24, 2009. 1 have also had numerous 
phone conversations with different groupings of the individuals listed above. 

Other individuals have at times participated in these conversations, including 
Trevor Morrison, Associate Counsel to the President, Alison Nathan, Associate 
Counsel to the President, and Diana Beinart, Tax Counsel. 


b. Has anyone involved in the process of selecting you for this nomination 

(including, but not limited to anyone in the Executive Office of the President, the 
Justice Department, or the Senate and its staff) ever discussed with you any 
currently pending or specific case, legal issue, or question in a manner that could 
reasonably be interpreted as seeking any express or implied assurances 
concerning your position on such case, issue, or question? If so, explain fully. 
Identify each communication you had prior to the announcement of your 
nomination with anyone in the Executive Office of the President, the Justice 
Department, or the Senate or its staff referring or relating to your views on any 
case, issue, or subject that could come before the Supreme Court of the United 
States, state who was present or participated in such communication, and describe 
briefly what transpired. 

No. 
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c. Did you make any representations to any individuals or interest groups as to how 
you might rule as a Justice, if confirmed? If you know of any such 
representations made by the White House or individuals acting on behalf of the 
White House, please describe them, and if any materials memorializing those 
communications are available to you, please provide four (4) copies. 

No. 
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CONTINUATION OF THE NOMINATION OF 
HON. SONIA SOTOMAYOR, TO BE AN ASSO- 
CIATE JUSTICE OF THE SUPREME COURT 
OF THE UNITED STATES 


WEDNESDAY, JULY 15, 2009 


U.S. Senate, 

Committee on the Judiciary, 

Washington, D.C. 

The Committee met, pursuant to notice, at 9:31 a.m., in room 
SH-216, Hart Senate Office Building, Hon. Patrick J. Leahy, 
Chairman of the Committee, presiding. 

Present: Senators Leahy, Kohl, Feinstein, Feingold, Schumer, 
Durbin, Cardin, Whitehouse, Klobuchar, Kaufman, Specter, 
Franken, Sessions, Hatch, Grassley, Kyi, Graham, Cornyn, and 
Coburn. 

Chairman Leahy. Good morning, everyone. Judge, it is good to 
see you back, and your family. 

Judge Sotomayor, yesterday you answered questions from 11 
Senators. Frankly, I feel you demonstrated your commitment to the 
fair and impartial application of law. You certainly demonstrated 
your composure and patience and your extensive legal knowledge. 

Today we will have questioning from the remaining eight mem- 
bers of the Committee, and then just to set the schedule, once we 
finish that questioning, we will arrange a time to go into the tradi- 
tional — something that we do every time for the Supreme Court 
nominee — closed-door session, which is usually not very lengthy, 
and then go back to others. I have talked with Senator Sessions. 
We will then go to a second round of questions of no more than 20 
minutes each. I have talked with a number of Senators who have 
told me they will not use anywhere near that 20 minutes, although 
every Senator has the right to do it. Then I would hope we might 
be able to wrap it up. 

But we are going to go to Senator Cornyn, himself a former 
member of the Texas Supreme Court and former Attorney General. 
And, Senator Cornyn, it is yours. 

Senator Cornyn. Thank you, Mr. Chairman. Good morning. 
Judge. 


STATEMENT OF HON. SONIA SOTOMAYOR, TO BE AN ASSO- 
CIATE JUSTICE OF THE SUPREME COURT OF THE UNITED 
STATES 


Judge Sotomayor. Good morning. Senator. It’s good to see you 
again. 


(325) 


VerDate Nov 24 2008 1 1 :18 Jun 24, 2010 Jkt056940 PO 00000 Frm 00337 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



326 


Senator Cornyn. Good to see you. I recall when we met in my 
office, you told me how much you enjoy the hack-and-forth that 
lawyers and judges do, and I appreciate the good humor and atti- 
tude that you brought to this. And I very much appreciate your 
willingness to serve on the highest Court in the land. I am afraid 
that sometimes in the past these hearings have gotten so down- 
right nasty and contentious that some people are dissuaded from 
willingness to serve, which I think is a great tragedy. And, of 
course, some have been filibustered. They have been denied the op- 
portunity to have an up-or-down vote on the Senate floor. 

I told you when we visited in my office, that is not going to hap- 
pen to you, if I have anything to say about it. You will get that up- 
or-down vote on the Senate floor. 

But I want to ask your assistance this morning to try to help us 
reconcile two pictures that I think have emerged during the course 
of this hearing. One is, of course, as Senator Schumer and others 
have talked about, your lengthy tenure on the Federal bench as a 
trial judge and court of appeals judge. And then there is the other 
picture that has emerged from your speeches and your other 
writings, and I need your help trying to reconcile those two pic- 
tures, because I think a lot of people have wondered about that. 

The reason why it is even more important that we understand 
how you reconcile some of your other writings with your judicial ex- 
perience and tenure is the fact that, of course, now you will not be 
a lower-court judge subject to the appeals to the Supreme Court. 
You will be free as a United States Supreme Court Justice to basi- 
cally do what you want with no court reviewing those decisions, 
harkening back to the quote we started with during my opening 
statement about the Supreme Court being infallible only because 
it is final. 

So I want to just start with the comments that you made about 
the wise Latina speech that, by my count, you made at least five 
times between 1994 and 2003. You indicated that this was really — 
and please correct me if I am wrong, I am trying to quote your 
words — “a failed rhetorical flourish that fell flat.” I believe at an- 
other time you said they were “words that don’t make sense.” And 
another time I believe you said it was “a bad idea.” 

Am I accurately characterizing your thoughts about the use of 
that phrase that has been talked about so much? 

Judge SoTOMAYOR. Yes, generally, but the point I was making 
was that Justice O’Connor’s words, the ones that I was using as a 
platform to make my point about the value of experience generally 
in the legal system, was that her words literally and mine literally 
made no sense, at least not in the context of what judges do or — 
what judges do. 

I didn’t and don’t believe that Justice O’Connor intended to sug- 
gest that when two judges disagree, one of them has to be unwise. 
And if you read her literal words that wise old men and wise old 
women would come to the same decisions in cases, that’s what the 
words would mean. But that’s clearly not what she meant. And if 
you listen to my words, it would have the same suggestion, that 
only Latinos would come to wiser decisions. But that wouldn’t 
make sense in the context of my speech either, because I pointed 
out in the speech that eight, nine white men had decided Brown 
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V. Board of Education. And I noted in a separate paragraph of the 
speech that no one person speaks in the voice of any group. 

So my rhetorical flourish, just like hers, can’t be read literally. 
It had a different meaning in the context of the entire speech. 

Senator Cornyn. But, Judge, she said that a wise man and a 
wise woman would reach the same conclusion. You said that a wise 
Latina woman would reach a better conclusion than a male coun- 
terpart. 

What I am confused about is, are you standing by that state- 
ment? Or are you saying that it was a bad idea and are you dis- 
avowing that statement? 

Judge SOTOMAYOR. It is clear from the attention that my words 
have gotten and the manner in which it has been understood by 
some people that my words failed. They didn’t work. The message 
that the entire speech attempted to deliver, however, remains the 
message that I think Justice O’Connor meant, the message that 
prior nominees including Justice Alito meant when he said that his 
Italian ancestry he considers when he’s hearing discrimination 
cases. I don’t think he meant, I don’t think Justice O’Connor meant 
that personal experiences compel results in any way. I think life 
experiences generally, whether it’s that I’m a Latina or was a State 
prosecutor or have been a commercial litigator or been a trial judge 
and an appellate judge, that the mixture of all of those things, the 
amalgam of them, helped me to listen and understand. But all of 
us understand, because that’s the kind of judges we have proven 
ourselves to be, we rely on the law to command the results in the 
case. 

So when one talks about life experiences and even in the context 
of my speech, my message was different than I understand my 
words have been understood by some. 

Senator Cornyn. So do you stand by your words of yesterday 
when you said it was “a failed rhetorical flourish that fell flat,” 
that they are “words that don’t make sense,” and that they are “a 
bad idea” ? 

Judge SoTOMAYOR. I stand by the words. It fell flat. And I under- 
stand that some people have understood them in a way that I 
never intended and I would hope that in the context of the speech 
that they would be understood. 

Senator Cornyn. You spoke about the law students to whom 
these comments were frequently directed and your desire to inspire 
them. If, in fact, the message that they heard was that the quality 
of justice depends on the sex, race, or ethnicity of the judge, is that 
an understanding that you would regret? 

Judge SOTOMAYOR. I would regret that because for me the work 
I do with students — and it’s just not in the context of those six 
speeches. As you know, I give dozens more speeches to students all 
the time, and to lawyers of all backgrounds, and I give — and have 
spoken to community groups of all types. And what I do in each 
of those situations is to encourage both students and, as I did when 
I spoke to new immigrants that I was admitting as students, to try 
to encourage them to participate on all levels of our society. I tell 
people that that’s one of the great things about America, that we 
can do so many different things and participate so fully in all of 
the opportunities America presents. And so the message that I de- 
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liver repeatedly as the context of all of my speeches is: I have made 
it. So can you. Work hard at it. Pay attention to what you’re doing 
and participate. 

Senator Cornyn. Let me ask about another speech you gave in 
1996 that was published in the Suffolk University Law Review 
where you wrote what appears to be an endorsement of the idea 
that judges should change the law. You wrote, “Change, sometimes 
radical change, can and does occur in the legal system that serves 
a society whose social policy itself changes.” You noted with appar- 
ent approval that, “A given judge or judges may develop a novel ap- 
proach to a specific set of facts or legal framework that pushes the 
law in a new direction.” 

Can you explain what you meant by those words? 

Judge SOTOMAYOR. The title of that speech was “Returning Maj- 
esty to the Law.” As I hope I communicated in my opening re- 
marks, I’m passionate about the practice of law and judging, pas- 
sionate in the sense of respecting the rule of law so much, the 
speech was given in the context of talking to young lawyers and 
saying, “Don’t participate in the cynicism that people express about 
our legal system.” I 

Senator Cornyn. What kind of — excuse me. I am sorry. I didn’t 
mean to interrupt you. 

Judge SoTOMAYOR. And I was encouraging them not to fall into 
the trap of calling decisions that the public disagrees with, as they 
sometimes do, “activism” or using other labels; but to try to be 
more engaged in explaining the law and the process of law to the 
public. And in the context of the words that you quoted to me, I 
pointed out to them explicitly about evolving social changes, that 
what I was referring to is Congress is passing new laws all the 
time, and so whatever was viewed as settled law previously will 
often get changed because Congress has changed something. 

I also spoke about the fact that society evolves in terms of tech- 
nology and other developments, and so the law is being applied to 
a new set of facts. 

In terms of talking about different approaches in law, I was talk- 
ing about the fact that there are some cases that are viewed as 
radical, and I think I mentioned just one case. Brown v. Board of 
Education, and explaining and encouraging them to explain that 
process, too. And there are new directions in the law in terms of 
the Court. The Court, the Supreme Court, is often looking at its 
precedents and considering whether in certain circumstances — ^be- 
cause precedent is owed deference for very important reasons. But 
the Court takes a new direction, and those new directions rarely, 
if ever, come at the initiation of the Court. They come because law- 
yers are encouraging the Court to look at a situation in a new way, 
to consider it in a different way. 

What I was telling those young lawyers is, “Don’t play into peo- 
ple’s skepticism about the law. Look to explain to them the proc- 
ess.” 

I also, when I was talking about returning majesty to the law, 
I spoke to them about what judges can do, and I talked about, in 
the second half of that speech, that we had an obligation to ensure 
that we were monitoring the behavior of lawyers before us so that 
when questionable ethical or other conduct could bring disrepute to 
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the legal system, that we monitor our lawyers, because that would 
return a sense 

Senator Cornyn. Judge, if you would let me — I think we are 
straying away from the question I had talking about oversight of 
lawyers. Would you explain how, when you say judges should — I 
am sorry. Let me just ask. Do you believe that judges ever change 
the law? I take it from your statement that you do. 

Judge SOTOMAYOR. They change — we can’t change law. We’re not 
lawmakers. But we change our view of how to interpret certain 
laws based on new facts, new developments of doctrinal theory, 
considerations of whether — what the reliance of society may be in 
an old rule. We think about whether a rule of law has proven work- 
able. We look at how often the Court has affirmed a prior under- 
standing of how to approach an issue. But in those senses, there’s 
changes by judges in the popular perception that we’re changing 
the law. 

Senator Cornyn. In another speech in 1996, you celebrated the 
uncertainty of the law. You wrote that the law is always in a, and 
I quote, “necessary state of flux.” You wrote that the law judges de- 
clare is not “a definitive, capital ‘L’ law that many would like to 
think exists,” and “that the public fails to appreciate the impor- 
tance of indefiniteness in the law.” 

Can you explain those statements? And why do you think indefi- 
niteness is so important to the law? 

Judge SoTOMAYOR. It’s not that it’s important to the law as much 
as it is that it’s what legal cases are about. People bring cases to 
courts because they believe that precedents don’t clearly answer 
the fact situation that they are presenting in their individual case. 
That creates uncertainty. That’s why people bring cases. And they 
say. Look, the law says this, but I’m entitled to that. I have this 
set of facts that entitle me to relief under the law. 

It’s the entire process of law. If law was always clear, we 
wouldn’t have judges. It’s because there is indefiniteness not in 
what the law is, but its application to new facts that people some- 
times feel it’s unpredictable. That speech, as others I’ve given, is 
an attempt to encourage judges to explain to the public more of the 
process. 

The role of judges is to ensure that they are applying the law to 
those new facts, that they’re interpreting that law with Congress’ 
intent, being informed by what precedents say about the law and 
Congress’ intent and applying it to the new facts. 

But that’s what the role of the courts is, and obviously, the public 
is going to become impatient with that if they don’t understand 
that process. And I’m encouraging lawyers to do more work in ex- 
plaining the system, in explaining what we are doing as courts. 

Senator Cornyn. In a 2001 speech at Berkeley, you wrote, 
“Whether born from experience or inherent physiological or cul- 
tural differences, a possibility I abhor less or discount less than my 
colleague Judge Cedarbaum, our gender and national origins may 
and will make a difference in our judging.” 

A difference is physiological if it relates to the mechanical, phys- 
ical or biochemical functions of the body, as I understand the word. 
What do you mean by that? 
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Judge SOTOMAYOR. I was talking just about that. There are in 
the law — there have been upheld in certain situations that certain 
job positions have a requirement for a certain amount of strength 
or other characteristics that maybe a person who fits that char- 
acteristic can have that job. But there are differences that may af- 
fect a particular type of work. We do that all the time. You need 
to 

Senator Cornyn. We are talking about judging, though, 
aren’t 

Judge SoTOMAYOR [continuing]. Be a pilot who has good eyesig:ht. 

Senator Cornyn. We are not talking about pilots. We are talking 
about judging, right? 

Judge SOTOMAYOR. No, no, no, no. What I was talking about 
there, because the context of that was talking about the difference 
in the process of judging, and the process of judging for me is what 
life experiences bring to the process. It helps you listen and under- 
stand. It doesn’t change what the law is or what the law com- 
mands. 

A life experience as a prosecutor may help me listen and under- 
stand an argument in a criminal case. It may have no relevancy 
to what happens in an antitrust suit. It’s just a question of the 
process of judging. It improves both the public’s confidence that 
there are judges from a variety of different backgrounds on the 
bench, because they feel that all issues will be more — better at 
least addressed — not that it’s better addressed, but that it helps 
that process of feeling confidence that all arguments are going to 
be listened to and understood. 

Senator Cornyn. So you stand by the comment or the statement 
that inherent physiological differences will make a difference in 
judging? 

Judge SOTOMAYOR. I’m not sure — I’m not sure exactly where that 
would play out, but I was asking a hypothetical question in that 
paragraph. I was saying, look we just don’t know. If you read the 
entire part of that speech, what I was saying is let’s ask the ques- 
tion. That’s what all of these studies are doing. Ask the question 
if there’s a difference. Ignoring things and saying, you know, it 
doesn’t happen isn’t an answer to a situation. It’s consider it. Con- 
sider it as a possibility and think about it. But I certainly wasn’t 
intending to suggest that there would be a difference that affected 
the outcome. I talked about there being a possibility that it could 
affect the process of judging. 

Senator Cornyn. As you can tell, I am struggling a little bit to 
understand how your statement about physiological differences 
could affect the outcome or affect judging and your stated commit- 
ment to fidelity to the law as being your sole standard and how any 
litigant can know where that will end. 

Let me ask you on another topic, there was a Washington Post 
story on May 29, 2009, that starts out saying, “The White House 
scrambled yesterday to assuage worries from liberal groups about 
Judge Sonia Sotomayor’s scant record on abortion rights.” And it 
goes on to say, “The White House Press Secretary said the Presi- 
dent did not ask Sotomayor specifically about abortion rights dur- 
ing their interview.” 

Is that correct? 
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Judge SOTOMAYOR. Yes. It is absolutely correct. I was asked no 
question by anyone, including the President, about my views on 
any specific legal issue. 

Senator Cornyn. Do you know then on what basis, if that is the 
case — and I accept your statement — on what basis the White House 
officials would subsequently send a message that abortion rights 
groups do not need to worry about how you might rule in a chal- 
lenge to Roe V. Wade? 

Judge SoTOMAYOR. No, sir, because you just have to look at my 
record to know that in the cases that I addressed, on all issues I 
follow the law. 

Senator Cornyn. On what basis would George Pavia, who is ap- 
parently a senior partner in the law firm that hired you as a cor- 
porate litigator, on what basis would he say that he thinks support 
of abortion rights would be in line with your generally liberal in- 
stincts? He is quoted in this article saying, “I can guarantee she’ll 
be for abortion rights.” On what basis would Mr. Pavia say that, 
if you know? 

Judge SOTOMAYOR. I have no idea, since I know for a fact I never 
spoke to him about my views on abortion, frankly, my views on any 
social issue. George was the head partner of my firm, but our con- 
tact was not on a daily basis. I have no idea why he’s drawing that 
conclusion because if he looked at my record, I have ruled accord- 
ing to the law in all cases addressed to the issue of the termination 
of abortion rights — of women’s right to terminate their pregnancy, 
and I voted in cases in which I have upheld the application of the 
Mexico City policy, which was a policy in which the government 
was not funding certain abortion-related activities. 

Senator Cornyn. Do you agree with his statement that you have 
generally liberal instincts? 

Judge SOTOMAYOR. If he was talking about the fact that I served 
on a particular board that promoted equal opportunity for people, 
the Puerto Rican Legal Defense and Education Fund, then you 
could talk about that being a liberal instinct in the sense that I 
promote equal opportunity in America and the attempts to ensure 
that. But he has not read my jurisprudence for 17 years, I can as- 
sure you. He’s a corporate litigator, and my experience with cor- 
porate litigators is that they only look at the law when it affects 
the case before them. 

[Laughter.] 

Senator Cornyn. Well, I hope, as you suggested, not only liberals 
endorse the idea of equal opportunity in this country. That is, I 
think, a bedrock doctrine that undergirds all of our law. But that 
brings me, in the short time I have left, to the New Haven fire- 
fighter case. As you know, there are a number of the New Haven 
firefighters who are here today and will testify tomorrow. And I 
have to tell you. Your Honor, as a former judge myself, I was 
shocked to see the sort of treatment that the three-judge panel you 
served on gave to the claims of these firefighters by an unpublished 
summary order, which has been pointed out in the press would not 
be likely to be reviewed or even caught by other judges on the Sec- 
ond Circuit, except for the fact that Judge Cabranes read about a 
comment made by the lawyer representing the firefighters in the 
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press that the court gave short shrift to the claims of the fire- 
fighters. 

Judge Cabranes said, “The core issue presented by this case, the 
scope of a municipal employer’s authority to disregard examination 
results based solely on the successful applicant, is not addressed by 
any precedent of the Supreme Court or our circuit.” And looking at 
the unpublished summary order, this three-judge panel of the Sec- 
ond Circuit doesn’t cite any legal authority whatsoever to support 
its conclusion. 

Can you explain to me why you would deal with it in a way that 
appears to be so — well, “dismissive” may be too strong a word — but 
that avoids the very important claim such that the Supreme Court 
ultimately reversed you on, that was raised by the firefighters’ ap- 
peal? 

Judge SoTOMAYOR. Senator, I can’t speak to what brought this 
case to Judge Cabranes’ attention. I can say the following, however: 
When parties are dissatisfied with a panel decision, they can file 
a petition for rehearing en banc. And, in fact, that’s what happened 
in the Ricci case. Those briefs are routinely reviewed by judges, 
and so publishing by summary order — or addressing an issue by 
summary order or by published opinion doesn’t hide a party’s 
claims from other judges. They get the petitions for rehearing. 

Similarly, parties, when they are dissatisfied with what a circuit 
has done, file petitions for certiorari, which is a request for the Su- 
preme Court to review a case, and so the Court looks at that as 
well. And so regardless of how a circuit decided a case, it’s not a 
question of hiding it from others. 

With respect to the broader question that you are raising, which 
is why do you do it by summary order or why do you do it in a 
published opinion or in a per curiam, the question — or the practice 
is that about 75 percent of circuit court decisions are decided by 
summary order, in part because we can’t handle the volume of our 
work if we were writing long decisions in every case; but, more im- 
portantly, because not every case requires a long opinion if a dis- 
trict court opinion has been clear and thorough on an issue. And 
in this case, there was a 78-page decision by the district court. It 
adequately explained the question that the Supreme Court ad- 
dressed and reviewed. 

And so to the extent that a particular panel considers that an 
issue has been decided by existing precedent, that’s a question that 
the court above can obviously revisit, as it did in Ricci, where it 
looked at it and said, well, we understand what the circuit did, we 
understand what existing law is, but we should be looking at this 
question in a new way. That’s the job of the Supreme Court. I 
would 

Senator Cornyn. But, Judge, even the district court admitted 
that a jury could rationally infer that city officials worked behind 
the scenes to sabotage the promotional examinations because they 
knew that the exams — they knew that were the exams certified, 
the mayor would incur the wrath of Reverend Boise Kimber and 
other influential leaders of New Haven’s African American commu- 
nity. You decided that based on their claim of potential disparate 
impact liability that there was no recourse, that the city was justi- 
fied in disregarding the exams and, thus, denying these fire- 
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fighters, many of whom suffered hardship in order to study and to 
prepare for these examinations and were successful, only to see 
that hard work and effort disregarded and not even acknowledged 
in the court’s opinion. And ultimately, as you know, the Supreme 
Court said that you just can’t claim potential disparate impact li- 
ability as a city and then deny someone a promotion based on the 
color of their skin. There has to be a strong basis in evidence. But 
you didn’t look to see whether there was a basis in evidence to the 
city’s claim. Your summary opinion, unpublished summary order, 
didn’t even discuss that. 

Don’t you think that these firefighters and other litigants deserve 
a more detailed analysis of their claims and an explanation for why 
you ultimately denied their claim? 

Judge SoTOMAYOR. As you know, the court’s opinion, issued after 
discussions en banc, recognized, as I do, the hardship that the fire- 
fighters experienced. That’s not been naysayed by anyone. 

The issue before the court was a different one, and the one that 
the district court addressed was what decision the decision makers 
made, not what people behind the scenes wanted the decision mak- 
ers to make, but what they were considering. And what they were 
considering was the state of the law at the time. And in an attempt 
to comply with what they believed the law said and what the panel 
recognized as what the Second Circuit precedent said, that they 
made a choice under that existing law. 

The Supreme Court in its decision set a new standard by which 
an employer and lower court should review what the employer is 
doing by the substantial evidence test. That test was not discussed 
with the panel. It wasn’t part of the arguments below. That was 
a decision by the Court, borrowing from other areas of the law and 
saying we think this would work b^etter in this situation. 

Senator Cornyn. My time is up. Thank you. 

Chairman Leahy. Thank you. Thank you very much. 

I will put in the record a letter of support for Judge Sotomayor’s 
nomination from the United States Hispanic Chamber of Com- 
merce on behalf of its 3 million Hispanic-owned business members, 
16 undersigned organizations, including the El Paso Hispanic 
Chamber of Commerce, Greater Dallas Hispanic Chamber of Com- 
merce, the Houston Hispanic Chamber of Commerce, the Odessa 
Hispanic Chamber of Commerce, and a similar letter from the Ari- 
zona Hispanic Chamber of Commerce. I had meant to put those in 
the record before. We will put them in the record now. 

[The letters appear as a submission for the record.] 

Senator Sessions. Mr. Chairman, I would offer a letter for the 
record from the National Rifle Association in which they express 
serious concern about the nomination of Judge Sonia Sotomayor. 

Also I noticed that the head of that organization, Mr. LaPierre, 
wrote an article this morning raising increased concern after yes- 
terday’s testimony, and I would also offer for the record a letter 
from Mr. Richard Land, of the Ethics and Religious Liberty Com- 
mission of the Southern Baptist Convention, also raising concerns. 

Chairman Leahy. Without objection, those will be made part of 
the record. 

[The letters appear as a submission for the record.] 

Chairman Leahy. Do you have anything else? 
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Senator Sessions. Nothing else. 

Chairman Leahy. I will yield to Senator Cardin. 

Senator Cardin. Thank you, Mr. Chairman. Judge Sotomayor, 
good morning. Welcome back to our committee. I just want you to 
know that the baseball fans of Baltimore knew there was a judge 
somewhere that changed in a very favorable way the reputation of 
Baltimore forever. You are a hero and they now know it is Judge 
Sotomayor. You are a hero to Baltimore baseball fans. 

Let me explain. The major league baseball strike, you allowed 
the season to continue so Cal Ripken could become the iron man 
of baseball in September 1995. So we just want to invite you — as 
a baseball fan, we want to invite you to an Orioles game and we 
promise it will not be when the Yankees are playing, so you can 
root for the Baltimore Orioles. 

[Laughter.] 

Judge Sotomayor. That’s a great invitation, and good morning. 
Senator. You can assure your Baltimore fans that I have been to 
Camden Yards. It’s a beautiful stadium. 

Senator Cardin. Well, we think it is the best. Of course, it was 
the beginning of the new trends of baseball stadiums, and you are 
certainly welcome. 

Before this hearing, the people of this country knew that the 
president had selected someone with incredible credentials to be a 
Supreme Court member. Now, they know the person is able and is 
capable and understands the law and has been able to understand 
what the appropriate role is for a judge in interpreting the law and 
has done very well in responding to the members of the U.S. Sen- 
ate, which I think bodes well for your interaction with attorneys 
and your colleagues on the bench in having a thorough discussion 
of the very important issues that will affect the lives of all people 
in our nation. 

I do want to, first, start with the judicial temperament issue and 
the reference to the Almanac on the Federal Judiciary. I just really 
want to quote from other statements that were included in that al- 
manac, where they were commenting about you and saying that 
she is very good, she is bright, she is a good judge, she is very 
smart, she is frighteningly smart, she is intellectually tough, she 
is very intelligent, she has a very good commonsense approach to 
the law, she looks at the practical issues, she is good, she is an ex- 
ceptional judge overall, she is engaged in oral argument, she is well 
prepared, she participates actively in oral argument, she is ex- 
tremely hardworking and well prepared. 

And I want to quote from one of the judges on your circuit. Judge 
Miner, who was appointed by President Reagan, when he said, “I 
don’t think I go as far as to classify her in one camp or another. 
I think she just deserves the classification of an outstanding 
judge.” 

I say that because maybe you would like to comment to these 
more favorable comments about how the bar feels about your serv- 
ice on the bench. 

Judge Sotomayor. I thank those who have commented in the 
way they did. I think that most lawyers who participate in argu- 
ment before me know how engaged I become in their arguments 
and trying to understand them. And as I indicated yesterday, that 
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can appear tough to some people, because active engagement can 
sometimes feel that way. 

But my style is to engage as much as I can so I can ensure my- 
self that I understand what a party is intending to tell me. I am, 
in terms of what I do, always interested in understanding, and so 
that will make me an active participant in argument. 

As I noted yesterday, I have colleagues who never ask questions. 
There are some judges on the Supreme Court who rarely ask ques- 
tions and others ask a lot of questions. Judges approach issues in 
different ways, with different styles, and mine happens to be on 
one end of the style and others choose others. 

Senator Cardin. Well, I thank you for that response. I agree 
with you that the Constitution and Bill of Rights are timeless docu- 
ments and have served our nation well for over 200 years and are 
the envy of many other nations. 

Now, there are many protections in the Constitution, but I would 
like to talk a little bit about civil rights and the basic protections 
in our Constitution and how we have seen a progression in the 
Constitution and Bill of Rights through constitutional amendments, 
including the 13th, 14th, 15th and 19th, through congressional ac- 
tion, through the passage of such bills as the Civil Rights Act of 
1964, the Voting Rights Act of 1965, Supreme Court decisions that 
we have talked about that have changed civil rights in America 
and made it possible for many people to have the opportunities of 
this country that otherwise would have been denied. 

We have made a lot of progress since the days of segregated 
schools and restrictions on people’s opportunities to vote. But I 
think we would all do well to remember the advice given to us by 
our colleague. Senator Edward Kennedy, the former chairman of 
this Committee, as we talk about the civil rights struggle; he says, 
“The work goes on, the cause endures, the hope still lives, and the 
dream shall never die.” 

So I say that as an introduction to one area of civil rights, and 
that is the right to vote, a fundamental right. My own experience 
in 2006, that is just a few years ago, causes me to have concerns. 
In my own election, I found that there were lines longer in the Af- 
rican-American precincts to vote than in other precincts, and I was 
curious as to why this took place. They did not have as many vot- 
ing machines. There were a lot of irregularities, and it caused a lot 
of people who had to get back to work to be denied their right to 
participate. 

We also found, on election day, fraudulent sample ballots that 
were targeted to minority voters in an effort to diminish their im- 
portance in the election. I mention that because that happened not 
50 years ago, but happened just a few years ago. 

Congress renewed the Voting Rights Act by rather large votes, 
98-0 in the U.S. Senate, 390-33 in the House of Representatives; 
this reflects a clear intent of Congress to continue to protect voters 
in this country. 

In Northwest Austin Municipal Utility District Number One v. 
Holder, one justice on the court, in dictum, challenged Congress’ 
authority to extend the civil rights case. Now, I say that knowing 
your view about giving due deference to Congress, particularly as 
it relates to expanding and extending civil rights protections. 
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So my question to you is tell me a little bit about your passion 
for protecting the right to vote, to make sure that the laws are en- 
forced as Congress intended, to guarantee to every American the 
right to participate at the voting place. 

Judge SOTOMAYOR. When we speak about my passion, I don’t 
think that the issue of guaranteeing each citizen the right to vote 
is unique to me or that it’s different among any Senator or among 
any group of people who are Americans. 

It is a fundamental right and it is one that you’ve recognized. 
Congress has addressed for decades and has done an amazing job 
in passing a wide variety of statutes in an effort to protect that 
right. 

The question that a court would face in any individual situation 
is whether an act of Congress conflicts with some right of either 
the state or an individual with respect to the issue of voting. There 
could be other challenges raised on a wide variety of different 
bases, but each case would present its own unique circumstance. 

There is one case involving the Voting Rights Act where I ad- 
dressed the issue of the right to vote and in that case, I issued a 
dissent on an en banc ruling by my court. For the public who may 
not understand what en banc ruling means, when the whole court 
is considering an issue. 

In that case, if it wasn’t 13, it may have been 12 members of the 
court, we’re a complement of 13 judges, but I, right now, can’t re- 
member if we were a full complement at the time, considering an 
issue. The majority upheld a state regulation barring a group of 
people from voting. 

I dissented on a very short opinion, one-paragraph opinion, say- 
ing, “These are the words of Congress in the statute it passed, and 
the words are that no state may impose a — and I’m paraphrasing 
it now. I’m not trying to read the statute, but no condition or re- 
striction on voting that denies or abridges the right to vote on the 
basis of race. 

I noted that given the procedural posture of that case, that the 
plaintiff had alleged that that’s exactly what the state was doing, 
and I said that’s the allegation on the complaint. That’s what a 
judge has to accept on the face of the complaint. We’ve got to give 
him a chance to prove that, and that, to me, was the end of the 
story. 

To the extent that the majority believed that — and there was a 
lot of discussion among the variety of different opinions in the case 
as to whether this individual could or could not prove his allegation 
and there was a suggestion by both sides that he might never be 
able to do it. 

My point was a legal one. These are Congress’ words. We have 
to take them at their word. And if there’s an end result of this 
process that we don’t like, then we have to leave that to Congress 
to address that issue. We can’t fix it by ruling against what I 
viewed as the express words of Congress. 

Senator Cardin. Let me use your quote there, because I thought 
it was particularly appropriate. You said, “I trust the Congress 
would prefer to make needed changes itself rather than have the 
courts do so for it,” and I think the members of this Committee 
would agree with you. 
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As you responded to Senator Grassley in regard to the 
Riverkeeper case, you said you give deference to Congress. I think 
we all share that. One of my concerns is that we are seeing judicial 
activism in restricting the clear intent of Congress in moving for- 
ward on fundamental protections. 

Let me move, if I might, to the environment, which is an area 
that is of great concern to all of us. In the past 50 years. Congress 
has passed important environmental laws, including the Clean Air 
Act, the Clean Water Act, the National Environmental Policy Act, 
the Endangered Species Act, the Safe Drinking Water Act, and 
Superfund. 

Despite the progress we have made over the years, it is impor- 
tant that we keep advancing the protections in our environment. 
During your testimony yesterday, you made it clear that you un- 
derstand that Senators and Members of Congress elected by the 
people are the ones making policy by passing laws and you also 
made it clear that judges apply the laws enacted and that they 
should do so or least they should do so with deference to the intent 
of Congress. 

Yet, we have seen, in recent decisions of the Supreme Court, like 
the Solid Waste Agency of Northern Cook County v. U.S. Corps of 
Engineers and Rapanos v. United States, that they have forced the 
EPA to drop more than 500 cases against alleged polluters. 

These decisions have impact and it is clear to many of us that 
they reject longstanding legal interpretations and ignore the 
science that served as the foundations for the laws passed by Con- 
gress and the intent of Congress to protect American people by pro- 
viding them with clean water, clean air and a healthy environment. 

As a Senator from Maryland, I am particularly concerned about 
that as it relates to the efforts that we are making on the Chesa- 
peake Bay. 

Now, I understand that these decisions are now precedent and 
they are binding and that it may very well require the Congress 
to pass laws further clarifying what we meant to say so that we 
can try to get back on track. I understand that. 

But I would like you to comment and, I hope, reinforce the point 
that you have said that in reaching decisions that come to the 
bench, whether they are environmental laws or other laws to pro- 
tect our society, you will follow the intent of Congress and will not 
try to supplant individual judgment that would restrict the protec- 
tions that Congress has passed for our community. 

Judge SOTOMAYOR. I believe my cases, my entire record shows 
that I look at the acts of Congress, as I think the Supreme Court 
does, with deference, because that is the bedrock of our constitu- 
tional system, which is that each branch has a different set of con- 
stitutional powers; that deference must be given to the rights of 
each branch in each situation; that it is exercising its powers; and, 
to the extent that the court has a role, because it does have a role, 
to ensuring that the Constitution is followed, it attempts to do that. 

When I say “attempt,” but it always attempts it with a recogni- 
tion of the deference it owes to the elected branches in terms of set- 
ting policy and making law. 
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Senator Cardin. Thank you for that response. Let me turn, if I 
might, to our personal backgrounds. There has been a lot of discus- 
sion here about what each of us brings to our position in public life. 

Progress for women in this country has not come easily or quick- 
ly. At one time, women could not vote, could not serve on juries, 
could not hold property. I sit here today wanting to feel confident 
that the Supreme Court and its justices who make key decisions 
on women’s rights in society will act to ensure continued progress 
for equality between men and women. 

Now, we all agree that in rendering an individual decision, gen- 
der or ethnic backgrounds should not affect your judgment. There 
is an importance to diversity which I think we have all talked 
about. Each of us brings our life experiences to our job. 

Your life experience at Princeton, I think, serves as an example. 
You attended the school that F. Scott Fitzgerald 90 years ago called 
“the pleasantist country club in America,” with very restrictive 
policies as to who could attend Princeton University. By 1972, your 
freshman class, it was a different place, but still far from where it 
should be. 

And I admire your efforts to change that at Princeton and you 
were actively involved in improving diversity at that school, and 
Princeton is a better place today because of your efforts. 

I think of my own experiences at law school. University of Mary- 
land Law School, which denied admission to Thurgood Marshall 
and, in my class, had very few women. Times have changed. 

Justice Ginsberg said, referring to the importance of women on 
the bench, “I think the presence of women on the bench made it 
possible for the courts to appreciate earlier than they might other- 
wise that sexual harassment belongs under Title 7.” 

So on behalf of myself, on behalf of my daughter and two grand- 
daughters, I want to hear from you the importance of different 
voices in our schools, in our Congress, and on the Supreme Court 
of the United States as to how having diversity, the importance of 
diversity, and your views as to what steps are appropriate for gov- 
ernment to take in helping to improve diversity. 

Judge SOTOMAYOR. Your comments about your daughter and 
granddaughter makes me remember a letter I received when I was 
being nominated to the circuit court. It was from a woman who 
said she had 19 daughters and grandchildren and how much pride 
she took in knowing that a woman could serve on a court like the 
second circuit. 

And I realized then how important the diversity of the bench is 
to making people feel and understand the great opportunity Amer- 
ican provides to all its citizens, and that has value. That’s clear. 

With respect to the issue of the question of what role diversity 
serves in the society, it harkens back almost directly to your pre- 
vious question. I’ve been overusing that word “harkens,” sorry. It 
almost comes around to your earlier question, which is that issue 
is one that starts with the legislative branches and the govern- 
ment, the executive bodies, and employers who look at their work- 
force, that look at the opportunities in society, and make policy de- 
cisions about what promotes that equal opportunity in the first in- 
stance. 
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The court then looks at what they have done and determines 
whether that action is constitutional or not. And with respect at 
least to the education field, in a very recent set of cases, the Su- 
preme Court looked at the role of diversity in educational decisions 
as to which students they would admit, and the court upheld the 
University of Michigan’s law school admissions policy, which 
would — ^because the school believed that it needed to promote as 
wide a body and diverse a body of students to ensure that life per- 
spectives, that the experience of students would be as fulsome as 
they wished. 

And they used race there as one of many factors, but not one 
that compelled individual choices of the student. The court upheld 
that. And Justice O’Connor, in the opinion she wrote, authored, ex- 
pressed the hope that in 25 years, race wouldn’t even need to be 
considered. 

In a separate case, the University of Michigan’s undergraduate 
admissions policy, the court struck that down and it struck it down 
because it viewed the use of race as a form of impermissible quota, 
because it wasn’t based on an individual assessment of the people 
applying, but as an impermissible violation of the equal protection 
clause and of the law. 

These situations are always looked at individually and, as I said, 
in the context of the choices that Congress, the executive branch, 
an employer is making and the interest that it’s asserting and the 
remedy that it’s creating to address the interest it’s trying to pro- 
tect. All of that is an individual question for the courts. 

Senator Cardin. And you need to look at all the facts in reaching 
those decisions, which you have stressed over and over again. I 
want a justice who will continue to move the court forward in pro- 
tecting those important civil rights. 

I want a justice who will fight for people like Lawrence King, 
who, at the age of 15, was shot in school because he was openly 
gay. I want a justice who will fight for women like a 28-year-old 
Californian who was gang raped by four people because she was a 
lesbian. And I want a justice who will fight for people like James 
Byrd, who was beaten and dragged by a truck for two miles be- 
cause he was black. So we need to continue that focus. 

You talked about race and I think about the Gant case, where 
a 6-year-old black child was removed from school and was treated 
rather harshly with racial harassment. And in your dissent, you 
stated that the treatment this lone black child encountered during 
his brief time in Cook Hill’s first grade to have been not merely ar- 
guable, unusual, indisputable discretion, but unprecedented and 
contrary to the school’s established policy. 

Justice Blackmun spoke, “In order to get beyond racism, we first 
must take an account of race.” And if you ignore race completely, 
aren’t you ignoring facts that are important in a particular case? 

Judge SOTOMAYOR. Well, it depends on the context of the case 
that you’re looking at. In the Gant case, for example, there were 
a variety of different challenges brought by the plaintiff to the con- 
duct that was alleged the school had engaged in. I joined the ma- 
jority in dismissing some of the claims as not consistent with law. 

But in that case, there was a disparate treatment element and 
I pointed out to the set of facts that showed or presented evidence 
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of that disparate treatment. That’s the quote that the quote that 
you were reading from, that this was a sole child who was treated 
completely different than other children of a different race in the 
services that he was provided with and in the opportunities he was 
given to remedy or to receive remedial help. 

That is obviously different, because what you’re looking at is the 
law as it exists and the promise that the law makes to every cit- 
izen of equal treatment in that situation. 

Senator Cardin. I agree. I think you need to take a look at all 
the facts and circumstances and to ignore race, you are ignoring an 
important fact. 

Let me talk a little bit about privacy, if I might. Justice Brandeis 
describes privacy as the right to be left alone. In other words, if we 
must restrict this right, it must be minimal and protections must 
occur before any such action occurs. 

The Supreme Court has advanced rights of privacy in the Meyer 
case and the Loving case, which established the fundamental rights 
of persons to raise families and to marry whom they please, regard- 
less of race; the Lawrence case, which held that states cannot crim- 
inalize homosexual conduct; Griswold, which held that allowed for 
family planning as a fundamental right; and, of course. Roe v. 
Wade, which gave women the right to control their own bodies. 

I just would like to get your assessment of the role the court 
faces on privacy issues in the 21st century, recognizing that our 
Constitution was written in the 18th century and the challenges 
today are far different than they were when the Constitution was 
written as it relates to privacy. The technologies are different today 
and the circumstances of life are different. 

How do you see privacy challenges being confronted in the 21st 
century in our Constitution and in the courts? 

Judge SOTOMAYOR. The right to privacy has been recognized, as 
you know, in a wide variety of circumstances for more than prob- 
ably 90 years now, close to 100. That is a part of the court’s prece- 
dence in applying the immutable principles of the Constitution, the 
liberty provision of the due process clause, and recognizing that 
that provides a right to privacy in a variety of different settings. 
You have mentioned that line of cases and there are many others 
in which the court has recognized that as a right. 

In terms of the coming century, it’s guided by those cases, be- 
cause those cases provide the courts precedence and framework, 
and with other cases, to look at how we will consider a new chal- 
lenge to a new law or to a new situation. 

That’s what precedent’s do. They provide a framework. The Con- 
stitution remains the same. Society changes. The situations it 
brings before courts change, but the principles are the words of the 
Constitution guided by how precedence gives — or has applied those 
principles to each situation and then you take that and you look 
at the new situation. 

Senator Cardin. In the time that I have remaining, I would like 
to talk about pro bono. I enjoyed our conversation when you were 
in my office talking about your commitment to pro bono. I think, 
as attorneys, we all have a special responsibility to ensure equal 
justice and that requires equal access. 
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The Legal Aid lawyers, per capita, are about 61 per 6,800. For 
private attorneys, it is one per 525. This is not equal justice under 
the law as promised by the etching on the entrance to the United 
States Supreme Court. 

Now, it makes a difference if you have a lawyer. If you have a 
lawyer, you are more likely to be able to save your home, to get 
the health care that you need, to be able to deal with consumer 
problems. 

I had the honor of chairing the Maryland Legal Services Corpora- 
tion. I chaired a commission that looked into legal services in 
Maryland. I am proud of the fact that we helped establish, at the 
University of Maryland Law School and University of Baltimore 
Law School, required clinical experiences for our law students so 
they not only get the experience of handling the case, but under- 
stand the need to deal with people who otherwise could not afford 
an attorney. 

Congress needs to do more in this area. There is no question 
about that, and I am hopeful that we will reauthorize the Legal 
Service Act and provide additional resources. But I would like to 
get your view as to what is the individual responsibility of a lawyer 
for equal justice under the law, including pro bono, and how you 
see the role of the courts in helping to establish the efforts among 
the legal community to carry out our responsibility. 

Judge SOTOMAYOR. I know that there’s been a lot of attention 
paid to one speech and its variants that I’ve given. If you look at 
the body of my speeches, public service and pro bono work is prob- 
ably the main topic I speak at — I speak about. 

Virtually every graduation speech I give to law students, speech- 
es I’ve given to new immigrants being sworn in as citizens, to com- 
munity groups of all types is the importance of participation in 
bettering the conditions of our society, active involvement in our 
communities. 

It doesn’t have to be active involvement in politics. I tell people 
that. Just get involved in your community, work on your school 
boards, work in your churches, work in your community to improve 
it. 

The issue of public service is a requirement under the code of the 
American Bar Association. Virtually every state has a requirement 
that lawyers participate in public service in some way. I have given 
multiple speeches in which I’ve talked to law school bodies and 
said, “Make sure your students don’t leave your school without un- 
derstanding the critical importance of public service in what they 
do as lawyers.” 

In that, we are in full agreement. Senator. To me, that’s a core 
responsibility of lawyering. Our founding fathers, they became 
what they became, our founding fathers, because of their funda- 
mental belief of involvement in their society and public service, and 
it’s, to me, a spirit that is the charge of the legal profession, be- 
cause that’s what we do, we help people; in a different way than 
doctors do, but helping people receive justice under the law is a 
critical importance of our work. 

Senator Cardin. Very, very well said. I look forward to working 
with Congress and the courts in advancing a strategy. 

Thank you, Mr. Chairman. 
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Chairman Leahy. Thank you very much, Senator Cardin. 

Senator Coburn. 

Senator Coburn. Thank you, Mr. Chairman. I’d ask unanimous 
consent to put an article from the newspaper this morning. The 
Washington Times. 

Chairman Leahy. Without objection it will be placed in the 
record. 

Senator Coburn. Welcome again. First of all, let me apologize to 
you because I was not able to hear, although I got to read some 
of your testimony yesterday. We have a schedule that says we must 
finish health care within a certain time whether we get it right or 
wrong, we’ve got to get it done in a certain time. And so I was in- 
volved with that and I apologize. 

No. 2 is I apologize to you for the outbursts that have occurred 
in this committee. Anybody who values life like I do and who is 
pro-life recognizes that the way you change minds is not yell at 
people, you love them and you care about their concerns and you 
create to a level of understanding, not condemnation. So for that, 
I apologize. I admire your composure and I thank the Chairman 
and the Ranking Member for the way they handled that as well. 

I want to spend a few moments with you, but I kind of want to 
change the tone here a little bit in terms of what we talk about. 
A lot of Americans are watching this hearing and when I get to- 
gether with a couple of doctors, they don’t understand half of what 
I say. When two lawyers talk, most of us who aren’t lawyers, like 
I’m not, have trouble following. So I want us to use words that the 
American people can truly understand as I both ask you questions 
and as you answer them. I will try to do that and I hope that you 
will as well because I think it benefits our country to do that. 

You have been asked a lot of questions about abortion and you 
have said that Roe v. Wade has set a law. Where are we today? 
What is the settle law in America about abortion? 

Judge SOTOMAYOR. I can speak to what the court has said in its 
precedent. In Planned Parenthood v. Casey, the court reaffirmed 
the court holding of Roe v. Wade that a woman has a constitutional 
right to terminate her pregnancy in certain circumstances. 

In Casey, the court announced that in reviewing state regulations 
that may apply to that right, that the court considers whether that 
regulation has an undue burden on the woman’s constitutional 
right. That is my understanding of what the state of the law is. 

Senator Coburn. Let me give you a couple of cases. Let’s say I’m 
38 weeks pregnant and we discover a small spina bifida sac on the 
lower sacrum, the lower part of the back on my baby and I feel like 
I just can’t handle a child with that. 

Would it be legal in this country to terminate that child’s life? 

Judge SoTOMAYOR. I can’t answer that question in the abstract 
because I would have to look at what the state of the state’s law 
was on that question and what the state said with respect to that 
issue. 

I can say that the question of the number of weeks that a woman 
is pregnant has been approached to looking at a woman’s act as 
was changed by Casey. The question is is the state regulation regu- 
lating what a woman does an undue burden. And so I can’t answer 
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your hypothetical because I can’t look at it as an abstract without 
knowing what state laws exist on this issue or not. 

And even if I knew that, I probably couldn’t opine because I’m 
sure that situation might well arise before the court. 

Senator Coburn. Well, does technology in terms of the advance- 
ment of technology, should it have any bearing whatsoever on the 
way we look at Roe v. Wadel For example, published reports most 
recently of a 21-week, 21-week, that’s 142 days, fetus alive and well 
now at 9 months of age with no apparent complications because the 
technology has advanced so far that we can now save children who 
are born prematurely at that level. 

Should that have any bearing as we look at the law? 

Judge SOTOMAYOR. The law has answered a different question. It 
has talked about the constitutional right of women. 

Senator Coburn. I understand that. 

Judge SoTOMAYOR. In certain circumstances. As I indicated, the 
issue becomes one of what is the state regulation in any particular 
circumstance. 

Senator Coburn. I understand. But all I’m asking is should it 
have any bearing? 

Judge SOTOMAYOR. I can’t answer that in the abstract because 
the question as it would come before me wouldn’t be in the way 
that you form it as a citizen. It would come to me as a judge in 
the context of some action that someone is taking, whether if it is 
the state, the state, if it is a private citizen being controlled by the 
state challenging that action. Those issues are 

Senator Coburn. But viability is a portion of a lot of that, and 
a lot of the decisions have been made based on liability. If we now 
have liability at 21 weeks, why would that not be something that 
should be considered as we look at the status of what can and can- 
not happen in terms of this right to privacy that has been granted 
in Roe v. Wade? 

Judge SOTOMAYOR. All I can say to you is what the court has 
done. 

Senator Coburn. Right. 

Judge SOTOMAYOR. And the standard that the court has applied, 
what factors it may or may not look at within a particular factual 
situation can’t be predicted in a way to say yes, absolutely, that’s 
going to be considered. No, this won’t be considered. 

Senator Coburn. All I’m asking is whether it should. Should via- 
bility, should technology at any time be considered as we discuss 
these very delicate issues that have such an impact on so many 
people. Your answer is that you can’t answer it. 

Judge SOTOMAYOR. I can’t because that’s not a question that the 
court reaches out to answer. That is a question that gets created 
by a state regulation of some sort or an action by the state that 
may or may not according to some claimant, place an undue bur- 
den on her. 

We don’t make policy choices in the court. We look at the case 
before us with the interests that are argued by the parties, look at 
our precedent and try to apply its principles to the arguments par- 
ties are raising. 

Senator Coburn. I’m reminded of one of your coats that says you 
do make policy and I won’t continue that. 
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I’m concerned and I think many others are. Does a state legisla- 
ture have the right under the Constitution to determine what is 
death? Have we statutorily defined, and we have in 50 states and 
most of the territories, what is the definition of death. You think 
that’s within the realm of the Constitution that states can do that? 

Judge SOTOMAYOR. It depends on what they are applying that 
definition to. So there are situations in which they might and situ- 
ations where that definition would or would not have applicability 
to the dispute before the court. 

All state action is looked at within the context of what the state 
is attempting to do and what liabilities it is imposing. 

Senator Coburn. But you would not deny the fact that states do 
have the right to set up statutes that define, that give guidance to 
their citizen, what constitutes death. 

Judge SoTOMAYOR. As I said, it depends on in what context they 
are attempting to do that. 

Senator Coburn. They are doing it so they limit the liability of 
others with regard to that decision which would inherently be the 
right of a state legislature as I read the Constitution. You may 
have a different response to that. 

Which brings me back to technology again. As recently as 6 
months ago, we now record fetal heartbeats at 14 days post concep- 
tion, we record fetal brain waves at 39 days post conception. I don’t 
expect you to answer this, but I do expect you to pay attention to 
it as you contemplate these big issues. 

We have this schizophrenic rule of the law as we have defined 
death as the absence of those, but we refuse to define life as the 
presence of those. 

All of us are dependent at different levels on other people during 
all stages of our development from the very early in the womb, out- 
side of the womb, to the very late. It concerns me that we are so 
inaccurate, or inaccurate is an improper term. Inconsistent in 
terms of our application of logic. 

You said that Roe v. Wade did set a law yesterday and I believe 
it is settled under the basis of the right to privacy which has been 
there. So the question I’d like to turn to next is in your ruling, the 
Second Circuit ruling, and I’m trying to remember the name of the 
case, Maloney, the position was that there is not an individual fun- 
damental right to bear arms in this country. Is that a correct un- 
derstanding of that? 

Judge SOTOMAYOR. No, sir. 

Senator Coburn. Okay. Please educate me if you would. 

Judge SOTOMAYOR. In the Supreme Court’s decision in Heller, it 
recognized an individual rights to bear arms as a right guaranteed 
by the second amendment, an important right, and one that limited 
the actions the Federal Government could take with respect to the 
position of firearms. In that case we are talking about handguns. 

The Maloney case presented a different question. That was 
whether that individual right would limit the activities that states 
could do to regulate the possession of firearms. That question is ad- 
dressed by a legal doctrine. 

That legal doctrine uses the word fundamental, but it doesn’t 
have the same meaning that common people understand that word 
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to me. To most people the word by its dictionary term is critically 
important, central, fundamental, it is sort of rock basis. 

Those meanings are not how the law uses that term when it 
comes to what the states can do or not do. The term has a very 
specific legal meaning which means is that amendment of the Con- 
stitution incorporated against the states. 

Senator Coburn. Through the Fourteenth Amendment? 

Judge SOTOMAYOR. And others. But generally, and I shouldn’t 
say and others, through the 14th. The question becomes whether 
and how that amendment to the Constitution, that protection, ap- 
plies or limits the states to act. 

In Maloney, the issue for us was a very narrow one. We recog- 
nized that Heller held, and it is the law of the land right now in 
the sense of precedent that there is an individual right to bear 
arms as it applies to Federal Government regulation. 

The question in Maloney was different for us. Was that right in- 
corporated against the states. We determined that given Supreme 
Court precedent, a precedent that had addressed that precise ques- 
tion and said it is not, so it wasn’t fundamental in that legal doc- 
trine sense, that was the court’s holding. 

Senator Coburn. Did the Supreme Court say in Heller that it 
was not, or did they just fail to rule on it? 

Judge SoTOMAYOR. Well, they failed to rule on it, you’re right. 
But I 

Senator Coburn. There is a very big difference there. 

Judge SOTOMAYOR. I agree. 

Senator Coburn. Let me continue with that. So I sit in Okla- 
homa in my home, and what we have today as law on the land as 
you see it is I do not have a fundamental incorporated right to bear 
arms, as you see the law today. 

Judge SOTOMAYOR. It is not how I see the law. 

Senator Coburn. Well, as you see the interpretation of the law. 
In your opinion of what the law is today, is my statement a correct 
statement? 

Judge SOTOMAYOR. No, it’s not my interpretation. I was applying 
both Supreme Court precedent deciding that question and Second 
Circuit precedent that had directly answered that question and 
said it’s not incorporated. 

The issue of whether or not it should be is a different question, 
and that is the question that the Supreme Court may take up. In 
fact, in his opinion. Justice Scalia suggested it should, but it is not 
what I believe. It is what the law has said about it. 

Senator Coburn. So what does the law say today about the 
statement? Where do we stand today about my statement that I 
have — I claim to have a fundamental, guaranteed, spelled out right 
under the Constitution that is individual and applies to me the 
right to own and bear arms. Am I right or am I wrong? 

Judge SOTOMAYOR. I can’t answer the question of incorporation 
other than to refer to precedent. Precedent says 

Senator Coburn. I understand. 

Judge SOTOMAYOR [continuing]. As the Second Circuit inter- 
preted the Supreme Court’s precedent 

Senator Coburn. I understand. 
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Judge SOTOMAYOR [continuing]. That it is not incorporated. It is 
also important to understand that the individual issue of a person 
hearing arms is raised before the court in a particular setting. 

Senator Coburn. Context, yes. 

Judge SoTOMAYOR. And hy that, I mean what the court will look 
at is a state regulation of your right and then determine can the 
state do that or not. So even once you recognize a right, you are 
always considering what the state is doing to limit or expand that 
right and then decide is that Okay constitutionally. 

Senator Coburn. It is very interesting to me. I went back and 
read the history of the debate on the Fourteenth Amendment, and 
for many of you who don’t know, what generated much of the Four- 
teenth Amendment was in reconstruction. Southern states were 
taking away the right to bear arms by freed men, recently freed 
slaves. 

Much of the discussion in the Congress was to restore that right 
of the Second Amendment through the Fourteenth Amendment to 
restore an individual right that was guaranteed under the Con- 
stitution. 

So one of the purposes for the Fourteenth Amendment, one of the 
reasons it came about is because those rights were bring abridged 
in the southern states post Civil War. 

Let me move on. In the Constitution we have the right to bear 
arms. Whether it is incorporated or not, it is stated there. I’m hav- 
ing trouble understanding how we got to a point where a right to 
privacy which is not explicitly spelled out but it spelled out to some 
degree in the Fourth Amendment, which has set a law and is fixed, 
and something such as the Second Amendment which is spelled out 
in the Constitution has not set a law and fixed. 

I don’t want you to answer that specifically. What I would like 
to hear you say is how did we get there? How did we get to the 
point where something that is spelled out in our Constitution isn’t 
guaranteed to us, but something that isn’t spelled out specifically 
in our Constitution is? 

Would you give me your philosophical answer? I don’t want to tie 
you down on any future decisions, but how did we get there when 
we can read this book and it says certain things and those aren’t 
guaranteed, but the things that it doesn’t say are? 

Judge SOTOMAYOR. One of the frustrations with judges and their 
decisions by citizens is that, and this was an earlier response to 
Senator Cornyn. 

What we do is different than the conversation that the public has 
about what it wants the law to do. We don’t, judges, make law. 
What we do is we get a particular set of facts presented to us, we 
look at what those facts are, what in the case of different constitu- 
tional amendments is, what states are deciding to do or not do, and 
then look at the Constitution and see what it says and attempt to 
take its words and the principles and the precedents that have de- 
scribed those principles and apply them to the facts before you. 

In discussing the Second Amendment as it applied to the Federal 
Government, Justice Scalia noted that there had been long regula- 
tions by many states on a variety of different issues related to the 
possession of guns. 
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He wasn’t suggesting that all regulation was unconstitutional. 
He was holding in that case that DC’s particular regulation was il- 
legal. 

As you know, there are many states that prohibit felons from 
possessing guns. So does the Federal Government. So it’s not that 
we make a broad policy choice and say this is what we want, what 
judges do. What we look at is what other actors in the system are 
doing, what their interest in doing it is and how that fits to what- 
ever situation they think they have to fix, what Congress or state 
legislature has to fix. 

All of that is the court’s function. So I can’t explain it philosophi- 
cally. I can only explain it by its setting and what the function of 
judging is about. 

Senator Coburn. Thank you. Let me follow up with one other 
question. 

As a citizen of this country, do you believe innately in my ability 
to have self-defense of myself? Personal self-defense. Do I have a 
right to personal self-defense? 

Judge SOTOMAYOR. I’m trying to think if I remember a case 
where the Supreme Court has addressed that particular question. 
Is there a constitutional right to self-defense? I can’t think of one. 
I could be wrong, but I can’t think of one. 

Generally, as I understand, most criminal law statutes are 
passed by states. I’m also trying to think if there is any Federal 
law that includes a self-defense provision or not. I just can’t. 

What I was attempting to explain is the issue of self-defense is 
usually defined in criminal statutes by the state’s laws. I would 
think, although I haven’t studied all of the state’s laws. I’m inti- 
mately familiar with New York. 

Senator Coburn. But do you have an opinion or can you give me 
your opinion of whether or not in this country I personally as an 
individual citizen have the right to self-defense? 

Judge SoTOMAYOR. As I said, I don’t know. I don’t know if that 
legal question has been ever presented. 

Senator Coburn. I wasn’t asking about the legal question. I’m 
asking about your personal opinion. 

Judge SOTOMAYOR. But that is sort of an abstract question with 
no particular meaning to me outside of 

Senator Coburn. Well, I think that’s what American people want 
to hear. Your Honor. They want to know, do they have a right to 
personal self-defense. Could the Second Amendment mean some- 
thing under the Fourteenth Amendment? Does what the Constitu- 
tion, how they take the Constitution, not how our bright legal 
minds, but what they think is important. 

Is it Okay to defend yourself in your home if you’re under attack? 
In other words, the general theory is do I have that right? And I 
understand if you don’t want to answer that because it might influ- 
ence your position that you might have in a case, and that’s a fine 
answer with me. Those are the kinds of things that people would 
like for us to answer and would like to know. 

Not how you would rule or what you are going to rule, and spe- 
cifically what you think about it, but just yes or no. Do we have 
that right? 
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Judge SOTOMAYOR. I know it’s difficult to deal with someone like 
a judge who is so sort of — whose thinking is so cornered by law. 

Senator Coburn. I know. 

Judge SoTOMAYOR. Could I 

Senator Coburn. Kind of like a doctor. I can’t quit using doctor 
terms. 

Judge SOTOMAYOR. That’s exactly right. But let me try to address 
what you are saying in the context that I can, which is what I have 
experience with, which is New York criminal law because I was a 
former prosecutor. 

I am talking in very broad terms, but under New York law, if 
you are being threatened with imminent death or very serious in- 
jury, you can use force to repel that. That would be legal. 

The question that would come up and does come up before juries 
and judges is how imminent is the threat? If the threat was in this 
room. I’m going to come get you and you go home and get, or I go 
home, I don’t want to suggest I am by the way. Please, I don’t want 
anybody to misunderstand what I’m trying to say. 

If I go home, get a gun, come back and shoot you, that may not 
be legal under New York law because you would have alternative 
ways to defend 

Senator Coburn. You will have lots of explaining to do. 

Judge SOTOMAYOR. I’d be in a lot of trouble then. But I couldn’t 
do that under a definition of self-defense. So that is what I was try- 
ing to explain in terms of why in looking at this as a judge. I’m 
thinking about how that question comes up and how the answer 
can differ so radically given the hypothetical facts before you. 

Senator Coburn. The problem is we doctors think like doctors. 
It is hard to get out of the doctor’s skin. Judges think like judges, 
lawyers think like lawyers. 

What American people want to see is inside, what your gut says. 
Part of that is why we are having this hearing. 

I want to move to one other area. You have been fairly critical 
of Justice Scalia’s criticism of the use of foreign law in making deci- 
sions. I would like for you to cite for me either in the Constitution 
or in the oath that you took outside of treaties the authority that 
you can have to utilize foreign law in deciding cases in a court’s 
law in this country. 

Judge SOTOMAYOR. I have actually agreed with Justice Scalia 
and Thomas on the point that one has to be very cautious even in 
using foreign law with respect to the things American law permits 
you to. That is in treaty interpretation or in conflicts of law be- 
cause it is a different system of law. 

Senator Coburn. But I accepted that. I said outside of those. In 
other areas where you will sit in judgment, can you cite for me the 
authority either given in your oath or the Constitution that allows 
you to utilize laws outside of this country to make the decisions 
about laws inside this country? 

Judge SOTOMAYOR. My speech and my record on this issue, be- 
cause I have never used it to interpret the Constitution or to inter- 
pret American statute is that there is none. My speech has made 
that very clear. 
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Senator Coburn. So you stand by it. There is no authority for 
a Supreme Court Justice to utilize foreign law in terms of making 
decisions based on the Constitution or statutes? 

Judge SoTOMAYOR. Unless the statute requires you or directs you 
to look at foreign law, and some do by the way, the answer is no. 
Foreign law cannot be used as a holding or a precedent or to bind 
or to influence the outcome of a legal decision interpreting the Con- 
stitution or American law that doesn’t direct you to that law. 

Senator Coburn. Well, let me give you one of your quotes. ‘To 
suggest to anyone that you can outlaw the use of foreign or inter- 
national law is a sentiment that is based on a fundamental mis- 
understanding. What you would be asking American judges to do 
is to close their mind to good ideas. Nothing in the American legal 
system prevents us from considering those ideas.’ 

We don’t want judges to have closed minds, just as much as we 
don’t want judges to consider legislation and foreign law that is de- 
veloped through bodies, elected bodies outside of this country to in- 
fluence either rightly so or wrongly so, against what the elected 
representatives and Constitution of this country says. 

So would you kindly explain the difference that I perceive in both 
this statement versus the way you just answered? 

Judge SOTOMAYOR. There is none. If you look at my speech, you 
will see that repeatedly I pointed out both that the American legal 
system was structured not to use foreign law, it repeatedly under- 
scored that foreign law could not be used as a holding as precedent 
or to interpret the Constitution of the statute. 

What I pointed out to in that speech is that there is a public mis- 
understanding of the word use. What I was talking about, one 
doesn’t use those things in the sense of coming to a legal conclusion 
in a case. 

What judges do, and I cited Justice Ginsburg, is educate them- 
selves. They build up a story of knowledge about legal thinking, 
about approaches that one might consider. But that is just think- 
ing. It’s an academic discussion when you’re talking about thinking 
about ideas. Then it is how most people think about the citation 
of foreign law in a decision. 

They assume that if there is a citation to foreign law, that is 
driving the conclusion. In my experience when I have seen other 
judges cite foreign law, they are not using it to drive the conclu- 
sion, they are using just to point something out about a comparison 
between American law or foreign law. But they are not using it in 
the sense of compelling a result. 

Senator Coburn. I’m not sure I agree with that on certain 
Eighth Amendment and Fourteenth Amendment cases. 

Let me go to another — I have just a short period of time. Do you 
feel — it has been said that we should worry about what other peo- 
ple think about us in terms of how we interpret our own law, and 
I’m paraphrasing not very well I believe. 

Is it important that we look good to people outside of this coun- 
try? Or is it more important that we have a jurisprudence that is 
defined correctly and followed correctly according to our Constitu- 
tion? And whatever the results may be, it is our result rather than 
a politically correct result that might please other people in the 
world? 
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Judge SOTOMAYOR. We don’t render decisions to please the home 
crowd or any other crowd. I know that because I have heard 
speeches by a number of Justices, that in the past, Justices have 
indicated that the Supreme Court hasn’t taken many treaty cases, 
that maybe it should think about doing that because we are not 
participating in the discussion among countries on treaty positions 
that are ambiguous. 

That may be a consideration to some Justices. Some have ex- 
pressed that as a consideration. My point is you don’t rule to please 
any crowd. You rule to get the law right under its terms. 

Senator Coburn. Thank you. Thank you, Mr. Chairman. 

Chairman Leahy. Senator Coburn. 

Senator Whitehouse. 

Senator Whitehouse. Thank you, Mr. Chairman, and welcome 
again. Your Honor. I have to say, before I get into the questions 
that I have for you, that I, like many, many, many Americans, feel 
enormous pride that you are here today. And I was talking with 
some friends in Providence when I was home about your nomina- 
tion, and I said, “It actually gives me goose bumps to think about 
the path that has brought you here today and, more importantly, 
to think about” — ^because it is not about you — more important to 
think what that means about America, that path. And they said, 
“No, no. You can’t say ‘goose bumps.’ You have to say ‘piel de 
gachina.’” And so I promised them that I would, so I am keeping 
that promise right now. 

But I want to tell you that I think in the way you have handled 
yourself in this Committee so far, you have done nothing but to 
vindicate and reinforce the pride that so many people feel in you. 
And I hope that as this process continues — I know these days are 
long, and it can be a bit of an order — I hope that you very much 
feel buoyed and sustained by that pride and that optimism and 
that confidence that people across this country feel for you and that 
so many people in this room feel for you. So I wanted to say that. 

I also wanted to fulfill another promise, which is the one I made 
to you, that in my opening statement I said I would ask you to 
make a simple pledge, and that simple pledge is that you will de- 
cide cases on the law and the facts before you; that you will respect 
the role of Congress as representatives of the American people; 
that you will not prejudge any case, but will listen to every party 
that comes before you; and that you will respect precedent and 
limit yourself to the issues that the Court must decide. 

May I ask you to make that pledge? 

Judge SoTOMAYOR. I can. That’s the pledge I would take if I 
was — that I took as a district court judge, as a circuit court judge, 
and if I am honored to be confirmed by this body, that I would take 
as a Supreme Court Justice, yes. 

Senator Whitehouse. Thank you. 

Some of my colleagues have raised questions about your role at 
the Puerto Rican Legal Defense and Education Fund many years 
ago before you left that organization to become a Federal trial 
judge in 1992, I guess it was. I just want to clarify. That was clear- 
ly a part of your history and your package that came to the Senate 
at the time of those confirmations, when you were confirmed both 
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in 1992 and 1997, so this is nothing new to the Senate. Is that cor- 
rect? 

Judge SOTOMAYOR. That’s correct. 

Senator Whitehouse. And in terms of the way that the Puerto 
Rican Legal Defense and Education Fund operated, you were a 
member of the board. Is that correct? 

Judge SoTOMAYOR. I was. 

Senator Whitehouse. Did the attorneys for the Puerto Rican 
Legal Defense and Education Fund make it a practice to vet their 
legal filings with the board first? Did the board approve individual 
briefs and arguments that were made by attorneys for the organi- 
zation? 

Judge SOTOMAYOR. No, because most of us on the board didn’t 
have civil rights experience. I had actually — when I was a pros- 
ecutor in private practice, that wasn’t my specialty of law. Even if 
they tried to show it to me, I don’t know that I could have made 
a legal judgment even if I tried. That was not our function. 

Senator Whitehouse. And I think that is customary in chari- 
table organizations for the board not to sign off specifically on 
briefs and other legal filings that the attorneys make. Certainly in 
the years I have spent on the boards of charitable organizations, 
it has never been something presented to me. So I appreciate that. 

In 1992 and in 1997, when the Senate was, again, fully aware 
of all that, was there, to your recollection, the objection made in 
those confirmations? 

Judge SOTOMAYOR. I don’t believe any question was asked about 
my service on the Puerto Rican Legal Defense and Education Fund. 
The fund is an organization that has and has been considered in 
the mainstream of civil rights organizations like the NAACP and 
the Mexican American Legal Defense and Education Fund, pro- 
motes the civil rights of its community. 

Senator Whitehouse. Let me turn to some more general ques- 
tions, if I may, and one has to do with the role of the jury — not just 
in trials. Obviously, you are eminently familiar with the role of ju- 
ries in trials. I think you will be the only member of the United 
States Supreme Court, if you are confirmed, to actually have had 
Federal trial judge experience, which I think is a valuable at- 
tribute. But I am not thinking so much about the role of the jury 
in the courtroom as I am about the role of the jury in the American 
system of government. 

When the Constitution was set up, as you know so well, the 
Founders made great efforts to disaggregate power, to create 
checks and balances, and the matrix of separated powers that they 
created has served us very, very well. 

In the course of that, or as a part of that, the Founders also re- 
vealed some very strongly felt concerns about the hazards of both 
unchecked power and of the vulnerability of the legislative and ex- 
ecutive branches to either corruption or to being consumed and 
overwhelmed by passing passions. And I would love to hear your 
thoughts on the importance of the jury in that American system of 
Government, and if you could, with particular reference to the con- 
cerns of the Founders about the vulnerabilities of the elected 
branches. 
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Judge SOTOMAYOR. Like you, I am — and perhaps because I was 
a State prosecutor and I have been a trial judge, and so I’ve had 
very extensive experience with jury trials in the American criminal 
law context. I have had less in the civil law context as a private 
practitioner, but much more as a district court judge. 

I can understand why our Founding Fathers believed in the sys- 
tem of juries. I have found in my experience with juries that vir- 
tually every juror I have ever dealt with, after having experienced 
the process, came away heartened, more deeply committed to the 
fundamental importance of their role as citizens in that process. 
Every juror I ever dealt with showed great attention to what was 
going on, took their responsibilities very seriously. 

I had a juror who was in the middle of deliberations, on her way 
to my courtroom — not on her way to my courtroom — on her way 
home from court on the previous day broke her leg, was in the hos- 
pital the entire night, came back the next morning on time, in a 
wheelchair, with a cast that went up to her hip. What a testament 
both to that woman and to the importance of jury service to our 
citizens. I was very active in ensuring that her service was recog- 
nized by our court. 

It has a central role. Its importance to remember is that it hasn’t 
been fully incorporated against the States. Many States limit jury 
trials in different ways. And so the question of what cases require 
a jury trial and what don’t is still somewhat within the discretion 
of States. But it is a very important part of a sense of protection 
for defendants accused in criminal cases, and one that I personally 
value from my experience with it. 

Senator Whitehouse. And does the Founders’ concern about the 
potential vulnerabilities or liabilities about the elected branch illu- 
minate the importance of the jury system? 

Judge SoTOMAYOR. Senator, I — as I see the jury system, I don’t 
know exactly — I don’t actually — and I’ve read the Federalist Papers 
and I’ve read other historical accounts. The jury system was — I 
thought the basic premise of it was to ensure that a person subject 
to criminal liability would have a group of his or her peers pass 
judgment on whether that individual had violated the law or not. 

To the extent that the Constitution looked to the courts to deter- 
mine whether a particular act was or was not constitutional, it 
seems to me that that was a different function than what the jury 
was intended to serve. The jury, as I understood it, was to ensure 
that a person’s guilt or innocence was determined by a group of 
peers. To the extent that that has a limit on the elected branches, 
it’s to ensure that someone is prosecuted under the law and that 
the law is applied to them in the way that the law is written and 
intended. 

Senator Whitehouse. And where the jury requirement applies to 
civil trials, the argument would be the same. Correct? 

Judge SOTOMAYOR. Yes. 

Senator Whitehouse. Again, on the question of the American 
system of Government, how would you characterize the Founders’ 
view of any exercises of unilateral or unchecked power by any of 
the three branches of Government in the overall scheme? 

Judge SOTOMAYOR. The Constitution by its terms sets forth the 
powers and limits of each branch of Government, and so to the ex- 
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tent that are limits recognized in the Constitution, that is really 
what the Constitution intends. The Bill of Rights, the Amendments 
set forth there are often viewed as limits on Government action. 
And so it’s a question always of looking at what the Constitution 
says and what kind of scope it is for a Government action at issue. 

Senator Whitehouse. Would you feel, in light of all of the atten- 
tion — ^very, very careful and thoroughly thought out attention — that 
the Constitution gives to establishing and enforcing a whole variety 
of different checks and balances among the different powers of Gov- 
ernment, that a judge who was presented with an argument that 
a particular branch of Government should exercise or have the au- 
thority to exercise unilateral unchecked power in a particular area 
should approach that argument with a degree of heightened cau- 
tion or attention? 

Judge SOTOMAYOR. The best framework that has been set out on 
this question of a unilateral act by one branch or another — ^but usu- 
ally the challenge is raised when the Executive is doing something, 
because the Executive executes the law, takes the action, typically. 
The best description of how to approach those questions was done 
by Justice Jackson in his concurring opinion in the Youngstown 
case. And that opinion laid out a framework that generally is ap- 
plied to all questions of Executive action, which is that you have 
to look at the powers of each branch together. You have to start 
with what has Congress said, express or implicitly. And if it’s au- 
thorized to do something, to let the President do something, then 
the President’s acting at the height of his powers. If Congress has 
implicitly prohibited — expressly or implicitly prohibited something, 
then the President’s acting at the lowest ebb of his powers. 

There is a zone of twilight, which is the zone in between, which 
is: Has Congress said something or not said something? 

In all of the situations, once you’ve looked at what Congress has 
done or not done, you then are directed to look at what the Presi- 
dent’s powers may be under the Constitution minus whatever pow- 
ers Congress has in that area. So the whole exercise is really, in 
terms of Congress and the Executive, an exercise of the two work- 
ing together. And, in fact, that’s the basic structure of our system 
of Government. That’s why Congress makes the laws. The Presi- 
dent can veto them, but he can’t make them. He can regulate if the 
Congress gives him the authority to do so, and within other dele- 
gated authorities or — I shouldn’t use the word “delegated” because 
it has a legal meaning. But the point is that that question is al- 
ways looked at in light of what Congress has said on the issue and 
in light of Congress’ power as specified in the Constitution. 

Senator Whitehouse. Let me change to a more law enforcement- 
oriented topic. I appreciate, first of all, very much your service in 
District Attorney Morgenthau’s office. It is an office that prosecu- 
tors around the country look at with great pride and sense of its 
long tradition and of the very great capability of the prosecutors 
who serve in it. It is a very proud office, and I am delighted that 
you served there, and I think it says a great deal about you that, 
coming out of law school and college with the stellar academic 
record that you had and an entire world of opportunities open to 
you, you chose that rather poorly paid office. And since you have 
met 89 of us, I doubt you remember all of our conversations, but 
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when you and I had the chance to meet, we compared who had the 
worst office as a new prosecutor, and I think you won. 

[Laughter.] 

Senator Whitehouse. And so it was a very important moment 
for, at that point, a quite new lawyer to make a very significant 
statement about who you were and what your purpose was. And 
so I very much appreciate that you made that choice, and I think 
prosecutors like my colleagues Senator Klobuchar and many others 
around this country, our Chairman, Senator Leahy, made that 
choice over the years, and it is one that I think merits a salute. 

One of the things that prosecutors have to deal with all the time 
is search and seizure and warrants, and my question has to do 
with the warrant requirement under the Constitution. I see the 
Constitution as being changeless, timeless, and immutable. What 
changes is society, as you pointed out in your testimony earlier, 
and technology. And so new questions arise, and I would be inter- 
ested in your reaction to the difference between the experience of 
society and the technology of society when the Founders set up the 
warrant requirement originally, and today. 

When the Founders set up the warrant requirement originally, 
when the sheriff or somebody went to seize property, to bring it in 
as evidence for a trial or to condemn it as contraband, that was 
sort of the end of it. If it was evidence, when it was done it was 
returned and went back; particularly papers were returned, and 
that was the end of it. Then came the Xerox machine, and now the 
Government could make copies of what they took, and it was re- 
turned, as always, just as the Founders had intended, but copies 
were sprinkled throughout Government files, very often ones that 
ended up in archives buildings in dusty boxes that would have 
taken enormous effort to locate. But, nevertheless, they remained 
available. 

And nowadays, with electronic databases and electronic search 
functions, matters that once would have been returned to the indi- 
vidual and that envelope of privacy that was opened by the war- 
rant would have been closed again are now potentially eternally 
available to Government, eternally searchable, and it raises some 
very interesting privacy questions that we will have to face in this 
Congress and in this Senate as we begin to take on issues particu- 
larly of cyber security, cyber attack, cyber terrorism, and take ad- 
vantage of what technology can bring to bear in the continued 
struggle against terrorist extremists. 

So I would be interested in your thoughts on how the Constitu- 
tion, which is unchanged through all of that, what analysis you 
would go through to see whether the change from a quickly open- 
ing and closing privacy envelope to one that is now essentially open 
season forever, how would you go about analyzing that as a judge, 
given that the Constitution is a fixed document? 

Judge SOTOMAYOR. I think, as I understand your question. Sen- 
ator, that there are two issues — if not more, but the two that I note 
as more starkly for me in your question is the one of the search 
and seizure and the Fourth Amendment as it applies to taking evi- 
dence from an individual and use it against him or her in a current 
proceeding. 
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Senator Whitehouse. Yes, which is a constant. That stayed the 
same. 

Judge SOTOMAYOR. That is the structure. 

Not so long ago, the Supreme Court dealt with a technologically 
new situation, which was whether an individual had a right to ex- 
pect a warrant to he gotten before law enforcement flew over his 
or — I think it was a “his” in that case — his home and took readings 
of the thermal energy emanating from his home, and then going in 
to see if the person was growing marijuana. 

Senator Whitehouse. The FLIR case. 

Judge SoTOMAYOR. Exactly. And in that case, the reason for that 
case is that apparently — I’m not an expert in marijuana growing, 
but apparently, when you’re growing marijuana, there’s certain 
heating lights that you need. At least that’s what the case was de- 
scribing. And it generates this enormous amount of heat that 
wouldn’t generally come from a home unless you were doing some- 
thing like this. 

And what the Court did there — in an opinion by Justice Scalia, 
I believe it was — is it looked at the embedded questions of privacy 
in the home that underlied the unreasonable search and seizure, 
and the Court there, as I mentioned, determined that acts taken 
in the privacy of one’s home would commonly not be expected to 
be intruded upon unless the police secured a warrant. And to the 
extent that the law had generally recognized that if you worked ac- 
tively to keep people out of your home — ^you locked your windows, 
you locked your doors, you didn’t let people walk by and peek 
through, you didn’t stand at your front door and show people what 
you were doing — that you were exhibiting your expectation of pri- 
vacy. 

And to the extent that new technology had developed that you 
wouldn’t expect to intrude on that privacy, then you were protected 
by the Warrant Clause, and the police had an obligation to go talk 
to a magistrate and explain to them what their evidence was and 
let the magistrate — I use “the magistrate” in that more global 
sense. It would be a judge, but you would let a judge decide wheth- 
er there was probable cause to issue the warrant — reasonable sus- 
picion, probable cause — probable cause to issue the warrant. 

That’s how the courts addressed the unreasonable — or have ad- 
dressed, the Supreme Court has, the unreasonable search and sei- 
zure, and balance the new technology with the expectations of pri- 
vacy that are recognized in the Fourth Amendment. 

Yes, I thought a separate question which in my mind is different 
than the right to privacy with respect to personal information that 
could be otherwise available to the public as a byproduct of a crimi- 
nal action or as a byproduct of your participation in some regulated 
activity of the Government. There are situations in which, if your 
industry is regulated, you are going to make disclosures to the Gov- 
ernment, and then the question becomes how much and what cir- 
cumstances can then Government make copies, put it in an elec- 
tronic data base or use it in another situation. 

So much of that gets controlled by the issues you are saying Con- 
gress is thinking about, which is. What are people’s rights of pri- 
vacy in their personal information? Should we as Congress as a 
matter of policy regulate that use? 
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The Court itself had been commanded by Congress to look at cer- 
tain privacy information of individuals and guard it from public 
disclosure in the data bases you are talking about. So we have been 
told, “Don’t go using somebody’s Social Security number and put- 
ting it in a data base.” That is part of a public document, but we 
have been told, “Don’t do that.” And there is a reason for that: be- 
cause there is not only the issues of identity theft but other harms 
that come to people from that situation. 

So that broader question, as we many, is not one that one could 
talk about a philosophy about. As a judge, you have to look at the 
situation at issue, think about what Congress has said about that 
in the laws, and then consider what the Constitution may or may 
not say on that question, depending on the nature of the claim be- 
fore the Court. 

Senator Whitehouse. Your Honor, I thank you. I wish you well. 

Judge SOTOMAYOR. Thank you. 

Senator Whitehouse. And I congratulate you on your appear- 
ance before this Committee so far. 

Judge SOTOMAYOR. Thank you, sir. 

Chairman Leahy. Senator Whitehouse, thank you. I appreciate 
the comments getting into the area of criminal law. 

Of course. Senator Whitehouse has served as both a U.S. Attor- 
ney and as an Attorney General and brings a great depth of knowl- 
edge, as do several on both the Republican and Democratic side, to 
this Committee. And I also appreciate you taking less than your 
time. I hope maybe you will be setting a standard as we go forth. 

[Laughter.] 

Chairman Leahy. We will take a 15-minute break. 

[Recess at 11:35 a.m. to 11:53 a.m.] 

Chairman Leahy. There has been an interest expressed by — I 
was going to say by all the Senators, but most Senators have left 
the hearing room. Do not think that does not mean that there is 
not going to be more questions. Judge, because there will be this 
round and another round and if it is a case of all the questions hav- 
ing been asked, but not everybody has asked all the questions, 
some will come back and ask them again. 

What we are going to do, we are going to have Senator Klo- 
buchar and Senator Kaufman ask questions. We will then break for 
lunch. We will then have Senator Specter and Senator Franken ask 
questions. I am saying this for the purpose, also, of those who have 
to schedule and plan. 

We will take a break for lunch after these two Senators. We will 
then go into the traditional closed door session, which will be held 
in the Senate Judiciary Committee room. 

So, Senator Klobuchar, we seem to be heavy on prosecutors here. 
She is also a former prosecutor. I yield to you. 

Senator Klobuchar. Thank you very much, Mr. Chairman. Good 
afternoon. Judge. Thank you, again, for all of your patience and 
your thoughtful answers. Really, everyone has been focusing on you 
sitting there. I have been focusing on how patient your mother has 
been through this whole thing, because I ran into her in the rest- 
room just now and, I can tell you, she has a lot she would like to 
say. She has plenty of stories that she would like to share about 
you. I thought I might miss my questioning opportunity. 
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Judge SOTOMAYOR. Senator, don’t give her the chance. 

Senator Klobuchar. But I was thinking she is much more pa- 
tient than my mother has heen, who has been waiting for this mo- 
ment, for me to ask these questions, and leaving messages, like, 
“How long do these guys have to go on? ” 

My favorite one, the recent one, was, “I watched Senator Fein- 
stein and she was brilliant. What are you going to do?” So let us 
move on. 

Judge SoTOMAYOR. We should introduce our mothers. Okay? 

Senator Klobuchar. Exactly. I have some quick questions here 
at the beginning just to follow-up on some of the issues raised by 
my colleagues. Senator Coburn was asking you about the Heller 
case and Second Amendment issues, and I personally agree with 
the Heller case. But I remember that yesterday that you said that 
in Maloney, your second circuit case, that you were bound by prece- 
dent in your circuit, but that you would keep an open mind if the 
Supreme Court takes up the question of whether the Second 
Amendment can be incorporated against the states. Is that right? 

Judge SOTOMAYOR. Yes, Senator. I take every case case-by-case 
and my mind is always open and I make no prejudgments as to 
conclusions. 

Senator Klobuchar. Okay. Then a follow-up on a question that 
Senator Whitehouse was asking you about the Puerto Rican Legal 
Defense Fund. You were on that board. One just minor follow-up. 
But isn’t it true that the ABA, that their code of conduct, the 
American Bar Association code of conduct bars board members 
from engaging in litigation because of a lack of an actual lawyer- 
client relationship? 

Judge SOTOMAYOR. Yes. 

Senator Klobuchar. Then, finally, just one point. We have heard 
so much about your speech in which you used the phrase “wise 
Latina,” and I am not going to go over that again. But I did want 
to note for the record that you made a similar comment in another 
speech that you gave back in 1994, which you have provided not 
only in this proceeding, but you also provided it when you came be- 
fore the Senate for confirmation to the circuit court in 1997 and 
1998. 

No Senator at that time — do you remember them asking you 
about it or making any issue about it at the time? 

Judge SOTOMAYOR. No. 

Senator Klobuchar. All right. Thank you. Now, we can move on 
to what I want to talk about, which is your work as a criminal 
prosecutor. Senator Whitehouse initially asked a few questions 
about that. 

You were quoted in the New York Times a while back about your 
time there and you said, “The one thing I have found is that if you 
come into the criminal justice system on a prosecutorial or defense 
level thinking that you can change the ills of society, you are going 
to be sorely disappointed. This is not where those kinds of changes 
have to be made.” 

Do you want to elaborate on that a little bit? 

Judge SOTOMAYOR. By the time a criminal defendant ends up in 
court, they’ve been shaped by their lives. If you want to give people 
the best opportunity of success at life, it’s a message I deliver fre- 
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quently to my community, it has to be through early childhood for- 
ward. 

If you’re waiting to do that once they’re before a judge in court, 
your chances of success have diminished dramatically. And so one 
of my messages in many of my speeches to my community groups 
is pay attention to education. 

It’s the value mom taught me, but her lesson was not lost on me 
when I became a prosecutor and it’s a lesson that I continue to pro- 
mote, because I so fervently believe it. 

The success of our communities depends on us improving the 
quality of our education of our children and parental participation 
in ensuring that that happens in our society. 

Senator Klobuchar. It also reminded me of that comment about 
some of the comments you have made about the limited roles, that 
a prosecutor has one role, and the limited role that a judge may 
have to respect that judicial role of not making the laws, but inter- 
preting the laws. Would that be a correct summary? 

Judge SOTOMAYOR. That is. In the statement I made to the news- 
paper article, I was focusing on a different part of that, but it is. 
As a prosecutor, my role was not to look at what I thought the pun- 
ishment should have been, because that was set in law. 

Sentences are set by Congress within statutory ranges, and my 
role was to prosecute on behalf of the people of the State of New 
York. And that role is different than one that I would do if I were 
a defense attorney, whose charge is to do something else to ensure 
that a defendant is given a fair trial and that the government has 
proven its case beyond a reasonable doubt. 

But we cannot remedy the ills of society in a courtroom. We can 
only apply the law to the facts before us. 

Senator Klobuchar. I think Justice Ginsberg made a similar 
comment in an article this weekend, in an interview she did, as she 
was talking about — this was her exact quote, “The legislature can 
make the change, can facilitate the change, as laws like the Family 
Medical Leave Act do” — she was talking about family arrange- 
ments — “but it is not something a court can decree.” “A court can’t 
tell the man,” she said, “‘you’ve got to do more than carry out the 
garbage.’ ” 

I thought that was another way of — you do not have to comment 
on that, but it was another way of making the same point. 

The other thing that I wanted to focus on was just that role as 
a prosecutor, some of the difficult decisions you have to make about 
charging cases, for instance. Sometimes you have to make a dif- 
ficult decision to charge a family member maybe in a drunk driving 
case where someone kills their own child because they were drunk 
or you have to make a decision when the court of public opinion 
has already decided someone is guilty, but you realize you do not 
have enough evidence to charge the case. 

Do you want to talk about maybe a specific example of that in 
your own career as a prosecutor or what goes into your thinking 
on charging? 

Judge SoTOMAYOR. I was influenced so greatly by a television 
show in igniting the passion that I had as being a prosecutor, and 
it was Perry Mason. For the young people behind all of you, they 
may not even know who Perry Mason was. 
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But Perry Mason was one of the first lawyers portrayed on tele- 
vision and his storyline is that in all of the cases he tried, except 
one, he proved his client innocent and got the actual murderer to 
confess. 

In one of the episodes, at the end of the episode. Perry Mason, 
with the character who played the prosecutor in the case, were 
meeting up after the case and Perry said to the prosecutor, “It 
must cause you some pain having expended all that effort in your 
case to have the charges dismissed.” And the prosecutor looked up 
and said, “No. My job as a prosecutor is do justice and justice is 
served when a guilty man is convicted and when an innocent man 
is not.” 

And I thought to myself that’s quite amazing to be able to serve 
that role; to be given a job, as I was, by Mr. Morgenthal, a job I’m 
eternally grateful to him for, in which I could do what justice re- 
quired in an individual case. 

And it was not without bounds, because I served a role for soci- 
ety and that role was to ensure that the public safety and public 
interests were fully represented. But prosecutors, in each indi- 
vidual case, at least in my experience particularly under the tute- 
lage of Mr. Morgenthal, was we did what the law required within 
the bounds of understanding that our job was not to play to the 
home crowd, not to look for public approval, but to look at each 
case, in some respects, like a judge does, individually. 

And that meant, in some cases, bringing the tough charge, and 
I was actually known in my office for doing that often, but that’s 
because I determined it was appropriate often. But periodically, I 
would look at the quality of evidence and say there’s just not 
enough. 

I had one case with an individual who was charged with commit- 
ting a larceny from a woman and his defense attorney came to me 
and said, “I never ever do this, but this kid is innocent. Please look 
at his background. He’s a kid with a disability. Talk to his teach- 
ers. Look at his life. Look at his record. Here it is,” and he gave 
me the file. 

Everything he said was absolutely true. This was a kid with not 
a blemish in his life. And he said, “Please look at this case more 
closely.” And I went and talked to the victim and she — I had not 
spoken to her when the case was indicted. This was one of those 
cases that was transferred to me, and so it was my first time in 
talking to her, and I let her tell me the story and it turned out she 
had never seen who took her pocketbook. 

In that case, she saw a young man that the police had stopped 
in a subway station with a black jacket and she thought she had 
seen a black jacket and identified the young man as the one who 
had stolen her property. 

The young man, when he was stopped, didn’t run away. He was 
just sitting there. Her property wasn’t on him. And he had the 
background that he did. And I looked at that case and took it to 
my supervisor and said, “I don’t think we can prove this case.” And 
my supervisor agreed and we dismissed the charges. 

And then there are others that I prosecuted, very close cases, 
where I thought a jury should decide if someone was guilty and I 
prosecuted those cases and, more often than not, got conviction. 
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My point is that that is such a wonderful part of being a pros- 
ecutor. That TV character said something that motivated my 
choices in life and something that holds true. 

And that’s not to say, by the way, and I firmly, firmly believe 
this, defense attorneys serve a noble role, as well. All participants 
in this process do, judges, juries, prosecutors and defense attorneys. 
We are all implementing the protections of the Constitution. 

Senator Klobuchar. Thank you. That was very well said. I want 
to take that pragmatic experience that you had not just as a civil 
litigator, but also as a prosecutor. A lot has been said about wheth- 
er judges’ biases or their gender or their race should enter into de- 
cision making. 

I actually thought that Senator Schumer did a good job of asking 
you questions where, in fact, you might have been sympathetic to 
a particular victim or to a particular plaintiff, but you ruled 
against them. That actually gave me some answers to give to this 
baggage carrier that came up to me at the airport in Minneapolis. 

It was about a month ago, after you had just been announced, 
and he came up and he said, “Are you going to vote for that 
woman?” At first, I did not even know what he was talking about. 
I said, “What?” He said, “Are you going to vote for that woman?” 
I said, “Well, I think so, but I want to ask her some questions.” 

He said, “Well, aren’t you worried that her emotions get in front 
of the law?” I thought if anyone had heard the cases, the TWA 
case, where you decided against — had to make a decision from 
some very sympathetic victims, of families of people who had been 
killed in a plane crash, and a host of other cases where you put 
the law in front of where your sympathies lie, I think that would 
have been a very good answer to him. 

But another piece of it, but it is a very different part of it, is the 
practical experiences that you have had, the pragmatic works that 
you have done. I just wanted to go through some of the cases that 
you have had, the criminal cases that you have handled as a judge 
and talk to you a little bit about how that pragmatic experience 
might be helpful on the courts; not leading you to always side with 
the prosecution, obviously, but helping you to maybe ferret through 
the facts, as you have been known to be someone that really fo- 
cuses on the facts. 

One of them is the United States v. Falso case and this is a case 
where child pornography was found in a guy’s home and on his 
computer. You ruled that although the police officers did not have 
probable cause for the search warrant, that the evidence obtained 
in the search, the child pornography and the computer, should still 
be considered under the good faith exception to the inclusionary 
rule, because the judge had not been knowingly misled. In other 
words, it was a mistake. 

Can you talk about that case and how perhaps having that kind 
of experience on the front line helps you to reach that decision, be- 
cause there was someone, I believe, that dissented in that case? 

Judge SOTOMAYOR. That case presented a very complicated ques- 
tion in second circuit law. There had been two cases addressing 
how much information a warrant has to contain and what kind in 
order for the police to search a defendant’s home or — I shouldn’t 
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say a home — a computer to see if the computer contained images 
of child pornography. 

The two cases — I should say the two panels — I wasn’t a member 
of either of those panels — had very extensive discussion about the 
implications of the cases because they involved the use of the Inter- 
net and how much information the police should or should not have 
before they looked to get a warrant to search someone’s computer, 
because the computer does provide people with freedom of speech, 
at least with respect to accessing information and reading it and 
thinking about it. 

In the case before me, I was looking at it in the backdrop of the 
conflict that it appeared to contain in our case law and what our 
case law said was important for a police officer to share with a 
judge and examined the facts before my case, looking at the infor- 
mation that the police had before them and considering whether, 
in light of existing second circuit law, as it addressed this issue, 
had the police actually violated the Constitution — I hope I can con- 
tinue. 

Chairman Leahy. You can continue. That was not a comment 
from above. I have certain powers as Chairman, but not that much. 

Senator Klobuchar. Please go on. 

Judge SOTOMAYOR. Whether they should get a warrant or not. 
And one member of the court said yes and they had violated the 
Constitution and I joined that part of the opinion because I deter- 
mined, examining all of the facts of that case and the law, that 
that was the way the law — the result the law required. 

But then I looked at what the principles underlying the unrea- 
sonable search and seizures are without a warrant and looked at 
the question of what was the doctrine that underlay there, and 
what doctrine it underlays is that you don’t want the police vio- 
lating your constitutional rights without a good faith basis, without 
probable case. 

And that’s why you have a judge make that determination. It’s 
why you require them to go to a judge. And so what I had to look 
at was whether we should make the police responsible for what 
would have been otherwise a judge’s error, not their error. 

They gave everything they had to the judge and they said to the 
judge, “I don’t know.” Even if they thought they knew, that isn’t 
what commands the warrant. It’s the judge’s review. 

So I was the judge in the middle. One judge joined one part of 
my opinion. The other judge joined the other part of the opinion. 
And so I held that the act violated the Constitution, but that the 
evidence could still be used because the officers had — there was, in 
law, a good faith exception to the error in the warrant. 

Senator Klobuchar. I think you made a similar finding with dif- 
ferent underlying facts in United States v. Santa, when that in- 
volved a clerical error, and then that was a case where the under- 
lying arrest warrant — where someone had been arrested, they 
found cocaine, and you allowed that in on the basis that the under- 
lying arrest warrant, even though it was false, there had not been 
a warrant out there, it had been removed, that that was a clerical 
error and they could still use the cocaine. 

Judge SoTOMAYOR. Well, in fact, it’s a holding the Supreme 
Court — an issue the Supreme Court addressed just this term. 
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Senator Klobuchar. Exactly. 

Judge SoTOMAYOR. And came out — or I came out the way the Su- 
preme Court did on that. 

Senator Klobuchar. The Herring case. 

Judge SoTOMAYOR. Yes. 

Senator Klobuchar. Yes. Very good. The piece of that case in 
the Supreme Court that is most interesting to me in terms of that 
issue we have been talking about, the practical knowledge and how 
that plays into decisions, is the Melendez-Diaz case, which you 
were not involved in. It was a U.S. Supreme Court case. 

But this is just from my own practical work as a prosecutor and 
it was a contested case with the Supreme Court. It did not divide 
ideologically. In fact, both Justice Breyer and Justice Roberts were 
in the dissent that Justice Kennedy wrote. It was a 5-4 decision. 

In that case, the issue was whether or not, with the confronta- 
tion clause, whether or not lab workers, crime lab workers should 
be called in to have to testify for drugs and what the tests showed 
within the drugs and things like that. 

I just wondered what your reaction was to that case, how you 
would have analyzed it. I agree with the dissent in that case. I 
think that this could really open up 90 years of precedent. I think 
it is unreasonable for what we should expect of the criminal justice 
system, and there has been some pretty strong language in the dis- 
sent of a fear that this will create some difficulty for prosecutors 
to follow through on their cases and get the evidence in. 

Judge SOTOMAYOR. It’s always difficult to deal with people’s dis- 
appointments about cases, particularly when they have personal 
experiences and have their own sense of the impact of a case. 

I was a former prosecutor, it’s difficult proving cases as it is, call- 
ing more witnesses adds some burdens to the process. But at the 
end, that case is a decided case and so it’s holding now. It is hold- 
ing and that’s what guides the court in the future on similar 
issues, to the extent there can be some. 

As I said, I do recognize that there can be problems, as a former 
prosecutor, but that also can’t compel a result. And all of those 
issues have to be looked at in the context of the court’s evaluation 
of the case and the judge’s view of what the law permits and 
doesn’t permit. 

Senator Klobuchar. I will say there was an interesting story a 
few weeks ago about jokes that you have been tenacious about get- 
ting to the bottoms of facts when you have cases and there were 
actually some experts that criticized you for spending too much 
time trying to figure out the facts, which I thought was a pretty 
unique criticism in the halls of criticism. 

In fact, you were defended by a former clerk to Clarence Thomas 
who said that you are extraordinarily thorough and a judge would 
ordinarily be praised for writing thorough opinions. 

So when we were talking about Melendez-Diaz and some of those 
issues, it seems to me that when you have looked at cases involving 
criminal justice or really any issue, whether it is that Vermont 
Ferry case that you did or other ones, you really did delve into the 
facts. 

Do you want to talk a little bit about why that is important? 
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Judge SoTOMAYOR. The facts are the basis for the legal decision. 
A judge deals with a particular factual setting and applying the 
law to those facts. To the extent that there’s any criticism that I 
do that on the court of appeals, we’re not fact-finders, but we have 
to ensure that we understand the facts of the case to know what 
legal principle we’re applying it to. 

A judge’s job, whether it’s on the trial level, the circuit court or 
even the Supreme Court, is not to create hypothetical cases and an- 
swer the hypothetical case. It’s to answer the case that exists. 

And so in my view, and I’m not suggesting any justice does this 
or doesn’t do it, but I do think that my work as a state prosecutor 
and a trial judge sensitizes me to understanding and approaching 
cases starting from the facts and then applying the law to those 
facts as they exist. 

And, again, I don’t want to suggest that not all judges do that, 
but because I — because of my background, perhaps like Justice 
Souter, who also has the reputation of carefully looking at the facts 
and applying the law to the facts, it’s maybe that background that 
people are noticing and noticing where we picked up that habit. 

Senator Klobuchar. Very good. In a report issued last week. 
The Transactional Record Access Clearinghouse, I did not know 
there was such a thing, found that you sent more convicts to prison 
and handed out longer sentences than your colleagues did when 
you were a district court judge. 

One statistic found that you handed out sentences of greater 
than 6 months to 48 percent of convicted criminals in white collar 
cases, while your colleagues gave out sentences of 6 months or 
more to just 36 percent. 

You were also twice as likely as your colleagues to send white 
collar criminals to 2 years or more in prison. I have found the 
white collar cases to be some of the most challenging cases that we 
had in our office when I was a prosecutor. They were challenging 
because there was oftentimes sympathy. 

Maybe this is dating myself, 10 years ago, there used to be more 
sympathy, but there was sympathy to people who were pilots. We 
had tax evasion cases with pilots or we had a judge that we pros- 
ecuted who had a half-day of his friends come and testify that he 
should not go to jail, including the former Miss America. 

So I have found those cases to be difficult. Could you talk a little 
bit about your view of sentencing, in general, and sentencing of 
white collar defendants, in particular? 

Judge SoTOMAYOR. It should be remembered that when I was a 
district court judge, the sentencing laws were different than they 
have become during my 12 years on the court of appeals. That — 
and it makes me sound ancient, but back in the days when I was 
a district court judge, the sentencing guidelines were focused on 
the amount of a fraud and didn’t consider the number of victims 
or the consequences on the number of victims of a crime. 

Perhaps because of my prosecutorial background, perhaps be- 
cause I considered the perspective of prosecutors who came before 
me, that the guidelines — and their arguments — that the guidelines 
didn’t adequately consider the number of victims and that that 
should be a factor, because someone who commits 100,000 $1 — not 
$1 — $1,000 crimes may be as culpable as the person who does a 
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one-time act of $100,000, and depending on the victims and the im- 
pact on the victims. 

Those are factors that one should consider. And so many of the 
white collar sentences that you are talking about were focused on 
looking at the guidelines and what the guideline were addressing 
and ensuring that I was considering, as the sentencing statutes re- 
quire the court to do, at all of the circumstances of the crime. 

I suspect that may drive one of the reasons why I may have 
given higher white collar crime sentences than some of my col- 
leagues; not to suggest they didn’t listen to the argument, hut they 
may have had a different perspective on it. 

I should tell you that my circuit endorsed that factor as a consid- 
eration under the guidelines, somewhat after I had started impos- 
ing sentences on this view, but they also agreed that this was a 
factor that courts could consider in fashioning a sentence. 

Crime is crime and to the extent that you’re protecting the inter- 
ests of society, you take your cues from the statute Congress gives 
and the sentencing range that Congress sets. And so to the extent 
that in all my cases I balanced the individual sentence with, as I 
was directed to, the interests that society sought to protect, then 
I applied that evenhandedly to all cases. 

So it’s important to remember the guidelines were mandatory. 
And so I took my charge as a district court judge seriously at the 
time to only deviate in the very unusual case, which was permitted 
by the guidelines. 

Senator Klobuchar. What do you think about the change now 
that they are guidelines, suggested guidelines, and not mandatory? 

Judge SoTOMAYOR. As you know, there’s been a great number of 
cases in the Supreme Court, the Booker ! Fanfan line of case. The 
Booker ! Fanfan case determined they were guidelines. 

My own personal experience as an appellate judge is that be- 
cause the Supreme Court has told the district courts to give serious 
consideration to the guidelines, there’s been a little bit — not a little 
bit — there’s been discretion given to district courts, but they are ba- 
sically still staying within the guidelines and I think that’s because 
the guidelines prove useful as a starting point to consider what an 
appropriate sentence may be. 

Senator Klobuchar. Just one last question, Mr. Chairman. All 
these guys have been asking about your baseball case and they 
have been talking about umpires and judges as umpires. 

Did you have a chance to watch the all-star game last night? Be- 
cause most of America did not watch the replay of your hearing, 
they might have been watching it. 

Judge SOTOMAYOR. I haven’t seen television for a very long time. 
But I will admit that I turned it on for a little while last night. 

Senator Klobuchar. Because I will say — and maybe you did not 
turn it on on this moment, but your Yankee, Derek Jeter, tied it 
up, but you must know that he scored only because there was a hit 
by Joe Mauer of the Minnesota Twins. I just want to point that 
out. 

All right. Thank you very much. Judge. 

Judge SOTOMAYOR. That’s what teamwork helps you with. 

Senator Klobuchar. Okay. Thank you. 

Chairman Leahy. I am resisting any Red Sox comment. 
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Judge SOTOMAYOR. I should beg you all not to hold that against 
me. 

Chairman Leahy. I am not going to use that against you. I did 
see a photograph of the president throwing out the ball. I know the 
photographer well, and he did a very good shot of two pictures. 

Senator Kaufman is probably as knowledgeable as anybody on 
this Committee, having run it for years before becoming a Senator. 
I have said before. Judge, that Senators are merely constitutional 
requirements or impediments to the staff. We know who really 
runs the place. 

Senator Kaufman, it is over to you, sir. 

Senator Kaufman. Thank you, Mr. Chairman. 

Chairman Leahy. And I should make one announcement. You 
have been hearing some banging going on here. Apparently the air 
conditioning went out which will probably come as welcome news 
to some of the press who are freezing in the sky boxes up here. 

But it is not welcome news here with the crowd going on and 
they are working on it, but we are going to keep going as long as 
we can. Senator Kaufman? 

Senator Kaufman. Thank you, Mr. Chairman. One of the tough- 
est assignments — I have been here long enough to know the tough- 
est assignment is to stand between the audience and lunch, so I 
am going to try to gear up under that. Good afternoon. Judge. 

Judge SoTOMAYOR. Good afternoon. Senator. It is good talking to 
you again. 

Senator Kaufman. It is good to see you. And I want to kind of 
take a different track. I think Senator Whitehouse and Senator 
Klobuchar talked a lot about your time as a prosecutor. I would 
like to move on to kind of your time as a commercial litigator. You 
were a prosecutor for 5 years, then you decided to go into commer- 
cial practice. 

What were the thoughts behind you deciding when you left the 
DA’s office to go into commercial practice? 

Judge SOTOMAYOR. Well, actually it is a continuation of what I 
explained to Senator Klobuchar. I had in the DA’s office realized 
that in the criminal law system, we could not affect changes of op- 
portunity for people. We were dealing with a discreet issue and ap- 
plying the law to the situation at hand. 

But if there was going to be an increase of opportunity for all 
people, that that had to involve an increase in economic oppor- 
tunity and in economic development for different communities. 

So that in combination with my desire to broaden my own per- 
sonal understanding of as many aspects of law as I could, I decided 
that I should change my focus and concentrate on commercial mat- 
ters rather than criminal matters. 

It also guided much of the pro bono work I did thereafter which 
also involved questions of finances and economic opportunities. And 
so I served on the New York State Mortgage Board and the New 
York State Mortgage Office was involved in giving individuals af- 
fordable housing or loans for affordable housing. 

I was a board member of the New York City Campaign Finance 
Board. Those were activities that motivated in large measure be- 
cause of my growing belief that economic opportunities for people 
were the way to address many of the growth needs of communities. 
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Senator Kaufman. Can you tell us a little bit about your com- 
mercial practice? What actually were you dealing with as a liti- 
gator? 

Judge SOTOMAYOR. It was a wonderful practice because unlike 
some of my law school friends, I very much wanted to go into a 
small law firm where I could have hands on practice. Having been 
a prosecutor and having made all of the decisions, individual deci- 
sions I made, I thought to myself as I was leaving the DA’s office, 
I do not think I can go to those firms where I would be the fifth 
guy on the totem pole, that I wanted to have more hands on experi- 
ence. So I went to a smaller firm where I actually until I became 
a partner tended to work directly with the partner and would often 
counsel businesses. I did a wide variety of commercial issues. 

I was involved in grain commodity trading, people buying home 
grown grains of all kinds, you can name them all, including orange 
peels as feed for animals, and the contracts that they were involved 
in in doing those trades. 

Our firm represented a very impressive list of client, including 
Ferrari the car manufacturer. I did a great deal of their work as 
it related to their dealer relationships and to their customer rela- 
tionships. So I involved myself in those commercial transactions 
which were different focus, different emphasis. 

I also represented — not me, but the firm, but I counseled the cli- 
ent on many of its dealer relations issue of Pirelli Tire Corporation. 
These are names I suspect many people know. 

Senator Kaufman. Yes. 

Judge SOTOMAYOR. And from the fashion designer, and I think 
there are many people who know how famous that fashion house 
design is, had trademark questions. I participated with the partner 
who founded that practice within the law firm and she had a very 
untimely death. 

Actually she came from her home ill to vote on my partnership 
at the firm and I became a partner and a couple of months later, 
she passed away. But she had worked with me and introduced me 
to the intellectual property area of law. 

I worked on real estate matters, I worked on contract matters of 
all kinds, licensing agreements, financing agreements, banking 
questions. There was such a wide berth of issues that I dealt with. 

Senator Kaufman. And how did that practice help you on the 
District Court and then on the Circuit Court of Appeals? 

Judge SOTOMAYOR. Actually, one of the lessons I learned from my 
commercial practice, I learned in the context first of my grain com- 
modity trading, but in the work as it related to all commercial dis- 
putes, one main lesson. 

In business, the predictability of law may be the most necessary 
in the sense that people organize their business relationships by 
how they understand the court’s interpret their contracts. 

I remember being involved in any number of litigations where at 
the end of the litigation as part of a settlement, I would draft up 
a settlement agreement between the parties. Quite often it involved 
creating an ongoing new business relationship or a temporary con- 
tinuation of a business relationship until they could wind down. 

I would draft up the agreement like a litigator, like the judge I 
try to be. Say it in simple works. I would give it to my corporate 
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partners, and I should not say it this way. I would get back stuff 
that sometimes I would look at and say, what does this gobbly goop 
mean? They would laugh at me and say, it has meaning. This is 
how the courts have interpreted it. It is very important to the rela- 
tionship of the parties that they know what the expectations are 
in law about their relationship. 

Then I understood why it was important to phrase things in cer- 
tain ways. It made me very respectful about the importance of pre- 
dictability in terms of court interpretation of business terms be- 
cause that was very, very critical to organizing business relation- 
ships in our country. 

Senator Kaufman. The other basic job as a District Court judge 
is to kind of avoid trial, kind of get people settled before they get 
to trial. How did your commercial experience help you deal with 
that? 

Judge SOTOMAYOR. It is interesting because I remember one case, 
and I cannot give you details because I would be breaching con- 
fidentiality. 

But I remember a client coming in to me with a fairly substan- 
tial litigation and I looked at the client and I said, “I evaluated the 
case.” I said, “There are some novel theories here. I really think 
you can win, but there is a serious question about the cost to get 
there because these are all the things that we would have to do to 
get there and it is going to cost you,” it was millions of dollars that 
I estimated. 

The client went to another lawyer who gave them a different 
evaluation. They went with that other lawyer. My firm lost all that 
income. But the client came back afterwards. The figure I put on 
the litigation was exactly what they spent and more. 

Settlements are generally in the business world economic deci- 
sions, balancing both the cost of litigation and the right of the 
issue. But business has a different function than courts. Business 
function is to do business, to do their work, to sell products, — rela- 
tionships and litigation are different. 

As a judge when I was a District Court judge, most of my focus 
was on doing what I used to do as a lawyer, to talk to parties not 
about the merits of their case, but about the consideration of think- 
ing about creative and new ways to approach a legal dispute so 
they could avoid the cost of litigation. 

As a Circuit Court judge, I am very cognizant of the cost of litiga- 
tion and look at what parties are doing in the courts below, bearing 
that in mind. 

Senator Kaufman. You talked about your experience as Circuit 
Court judge. How did your being a District Court judge help you 
when you became a Circuit Court judge? 

Judge SoTOMAYOR. Well, no question that it made me more sen- 
sitive to the importance of facts and looking at the facts the court 
has found and the facts that the parties are arguing and looking 
at the record to understand what went on. 

I often point to this example. When I sit on panels, and our court 
is blessed by having judges with a wide variety of circumstances. 
I know for me because I was a trial judge, I would read all the 
briefs in a case, I would read the District Court decision. 
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If parties were arguing something and the District Court didn’t 
address it, my first question to my law clerks were, go back to the 
record and tell me why not. Most judges address arguments that 
people are raising and I would get to oral argument and if I was 
the only judge with a trial experience, I would look at the parties 
and say, did you argue this before the District Court? 

I could see some of the antennas going up for those colleagues 
who hadn’t had that experience. They said, I never even thought 
of that. Look in fact if that was the case. 

There are all sorts of doctrines that do not permit parties to 
argue new things on appeal. And so that is how the experience 
comes in, both the sensitivity to facts and the sensitivity to ensure 
that you’re applying law to those facts. 

Senator Kaufman. I know you have this commercial experience 
because as I said in my opening statement, I am concerned about 
business cases. I think they are really important and I am also con- 
cerned that the current courts, being in court too often, seems to 
disregard law and congressional policy choices when it comes to 
business cases. 

I think in light of economic crisis. Congress probably, not prob- 
ably, will definitely pass a financial regulatory reform package. 

I would just like to make sure that the system is not undermined 
by the court because they have a different view of what govern- 
ment regulation’s all about. 

Do you believe that Congress has the constitutional authority to 
regulate financial markets? 

Judge SOTOMAYOR. You have just raised the very first question 
that will come up when Congress passes an Act. 

I can assure you, knowing every time that Congress passes an 
Act, there is a challenge by somebody. As soon as it is applied to 
someone in a way that they do not like, they are going to come into 
court. So I cannot answer that question. 

Senator Kaufman. I am sympathetic to that and I really should 
have phrased it — just in general. Not with regard to any case, any- 
thing at all about Congress’ constitutional authority to regulate fi- 
nancial markets. 

Judge SoTOMAYOR. Well, I cannot answer that question because 
it invites an answer to the potential challenge. 

What I can say to you is that Congress has certain constitutional 
powers. One of them is to pass laws affecting interstate commerce. 
So the question will be the nature of whatever statute Congress 
passes, what facts it relies upon and the remedy that it institutes. 

So the question would depend on the nature of the statute and 
what it is doing. 

Senator Kaufman. But Congress does basically have the ability 
to regulate markets. 

Judge SOTOMAYOR. Well, it has the ability to — the constitutional 
terms are to make laws that involve commerce between the states. 
Those are the words and generally that has been interpreted to 
mean pass laws that affect commercial interstate transaction. 

Senator Kaufman. To get to a more broader question about laws 
enacted by Congress, what should a judge’s role be in viewing the 
wisdom of the statute, in interpreting it? 
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When Confess passes a law, what is needed to whether the 
judge thinks it is a good law or bad law, the wisdom in passing it. 
What role does that play in the law? 

Judge SOTOMAYOR. I am trying to think if there is any situation 
in which a judge would have occasion to judge in that way. Policy- 
making, making of laws is up to Congress. A judge’s personal views 
as to whether that policy choice is good or bad has no role in evalu- 
ating Congress’ choice. 

The question for us is always a different one, which is what has 
Congress done? Is it constitutional in the manner in which it has 
done it. But policy choices are Congress’ choices. In all areas, def- 
erence has to be given to that choice. 

Senator Kaufman. How about regulation adopted by regulatory 
agencies? 

Judge SoTOMAYOR. Deference has been given in that area by the 
courts as well. Generally one looks at what Congress has said 
about that question because executive agencies have to apply and 
talk about regulations in light of what Congress has commanded. 
But those are also entitled to deference in different factual situa- 
tions. 

Senator Kaufman. We’ve been talking for a few minutes about 
securities law. 

What characterizes the securities law docket in the southern dis- 
trict of New York in the Second Circuit? 

Judge SOTOMAYOR. Everything. We are the home of New York 
City. Our jurisdiction is, and I am sure that another state is going 
to complain, but we are the business capital of the world. That is 
how it has been described by others. 

So we deal with every variant of securities law as one could 
imagine, from investment questions to misleading statements to in- 
vestors to whatever Congress has regulated, our circuit will have 
a case on it. Or I should say it usually starts with the District 
Courts and it will perk up to the Circuit Court. But if you have 
a securities law, we will likely eventually hear the argument. 

Senator Kaufman. And this will be valuable if you are con- 
firmed. 

Judge SOTOMAYOR. I presume so because it has been a part of 
my work both as a District Court and a Circuit Court judge. 

Senator Kaufman. You had a case with a suit against the New 
York Stock Exchange where the plaintiff sued the New York Stock 
Exchange for failure to effectively regulate the market. 

You ruled to give the New York Stock Exchange immunity from 
the suit even though you noted that the alleged misconduct ap- 
peared egregious. 

To reach that sort of decision, how do you reconcile the rationale 
for immunity with the fact that it deprives the plaintiffs of a rem- 
edy in situations where they have been wronged? As you said, egre- 
giously wronged. 

Judge SOTOMAYOR. It is somewhat important to recognize the 
limited role that courts serve and the issue of remedy also is one 
where one has to talk about remedy against whom and for what. 

In the ways that these individuals were injured, they were in- 
jured by third parties who had done allegedly illegal acts against 
them. The court’s ruling did not affect their ability to take action 
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against those individuals and clearly that is always difficult in 
some situations when the individual has heen arrested, et cetera. 
But they are still remedies that law provides in terms of whatever 
assets those individuals have, whatever criminal actions the gov- 
ernment may take, often funds are created to reimburse victims. 

The question here was whether an agency that in case law was 
seen to have a quasi governmental function, whether you could sue 
that agency for conduct that — for not regulating the other individ- 
uals adequately in helping to prevent the activity. 

But regulation comes in different forms by the quasi govern- 
mental agencies and what they can do depends on the exercise of 
discretion under the laws as they exist at the time. 

So the immunity doctrine wasn’t looking at the issue of how to 
recompense the individuals, it was looking at the quasi functions 
of government. So there is a different perspective that was given 
to the judges in that case. 

Senator Kaufman. In another securities case that interests me. 
Press V. Quake & Riley, in that case you and your fellow panel 
members deferred to the SEC’s interpretation of its own regulation 
even though you seemed somewhat skeptical of the interpretation. 

Tell us about how you came to the conclusion you did in that 
case. 

Judge SOTOMAYOR. Well, there is a doctrine of Chevron deference 
and it goes to the issue of who makes the decisions and that goes 
to policy questions. 

To the extent that an agency interpretation is not inconsistent 
with congressional commands, express commercial commands, a 
judge cannot substitute their own judgment of what policies should 
be or regulations should be, but is commended to give deference. 

There are obviously in every situation a set of exceptions to when 
you do not, but you have to then apply a consideration of each of 
those exceptions in the particular circumstance before you. 

There have been other situations in which I have ruled and said 
no, the agency is not interpreting the statute in accordance with 
what the panel viewed was Congress’ intent. Yesterday I believe 
one of the other Senators asked me about the Riverkeeper case. 

Senator Kaufman. Yes. 

Judge SoTOMAYOR. The Supreme Court came to a different view 
of what the words Congress used meant. But the point is that the 
role of course is not to substitute their own judgments. It is to 
apply the principles of law in accordance with the acts that agen- 
cies are doing. 

Senator Kaufman. And one more securities question. In recent 
years it seems like regulators were often too lax when it came to 
ferreting out securities fraud. 

What role do the private rights of action, that is cases brought 
by investors rather than government have in enforcing our securi- 
ties laws? 

Judge SOTOMAYOR. It is a right Congress has given presumably 
because Congress has made a policy choice that it is a way to en- 
sure that individual’s injuries are remedied. 

That is a part of many of our securities laws and our anti-trust 
laws. Government doesn’t have unlimited resources to pursue all 
individual injuries. And so in some situations. Congress makes a 
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choice to grant a private cause of action and in some it doesn’t. 
That is a legislative choice. 

Senator Kaufman. Turning to the anti-trust law, what was your 
experience in the anti-trust law? 

Judge SOTOMAYOR. As a 

Senator Kaufman. Both in practice and a judge, hoth of them. 

Judge SoTOMAYOR. I am trying to think — I do not remember hav- 
ing direct experience in anti-trust law when I was in private prac- 
tice. I do not think I did. So I had very little. 

I am trying to think of any of my cases on the District Court and 
major league basehall strike was one of them. It is the one that I 
can think of. 

I had anti-trust cases there as well. Often the cases settled actu- 
ally, and so managing those cases was the prime function I had as 
a District Court judge. 

If you will give me a chance to look at my District Court deci- 
sions again to see if — and what other cases in the anti-trust area 
I may have ruled upon in District Court, I can get back to you. 
Senator, either at the next round or in a written question. I just 
do not 

On the Circuit Court it is different. I have participated directly 
in writing opinions and joining panels on opinions. So I’ve had at 
least two if not three or four or five of those cases. 

Senator Kaufman. Yesterday Senator Kohl asked about the 
Leegin case which is striking and it overturned 96 years of prece- 
dent that effectively legalized private agreements to prevent dis- 
count retailing. 

You said that both the majority and the — case had reason to 
question the economic theory underlining the original precedent. I 
do not want you to comment on Leegin in particular, but what is 
the role of the court in using economic theory to interpret acts of 
Congress? 

Judge SOTOMAYOR. Well, you do not use economic theory to de- 
termine the constitutionality of congressional action. That is a dif- 
ferent question I think than the one that Leegin addressed. What 
Leegin addressed was how the court would apply congressional act, 
the anti-trust laws to a factual question before it. That’s a different 
issue because that doesn’t do with questioning the economic choices 
of Congress. That goes to whether or not in reviewing the action 
of a particular defendant what view the court is going to apply to 
that activity. 

In the Leegin case, the court’s decision was look, we have prior 
case law that says that this type of activity is always anti-competi- 
tive. The court in reconsidering that issue in the Leegin case said 
well, there has been enough presented in the courts below to show 
that maybe it is not in some activity as anti-competitive. So we are 
not going to subject it to an absolute bar, we are going to subject 
it to a review under rule of reason. 

That is why I said it is not a question of questioning Congress’ 
economic choices or the economic theories that underlay its deci- 
sions in a legislation. They weren’t striking down the anti-trust 
laws. 

What the court was trying to do was figure out how it would 
apply that law to a particular set of facts before it. 
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Senator Kaufman. In Illinois Brick, a Supreme Court case deal- 
ing with anti-trust law, one of the classic cases. Justice White 
wrote, “You can say whether to overturn precedent, we must hear 
in mind the considerations of Stare Decisis weigh heavily in the 
area of statutory construction, where Congress is free to change 
this court’s interpretation of its legislation.” 

Do you agree with Justice White? 

Judge SOTOMAYOR. I think that that — as you may know, the doc- 
trine of Stare Decisis is not dependent on one factor. 

Senator Kaufman. Right. 

Judge SoTOMAYOR. The court considers a variety of different fac- 
tors, including the administrative workability of a law, the reliance 
factor that society has put into that rule, that precedent, the cost 
to change it, whether the underlying doctrines in related areas, the 
underlying framework of related areas would lead a court to ques- 
tion whether the prior precedent really has a framework that’s con- 
sistent with an understanding in this area that has been developed 
in other cases. And finally, has there been a change in society that 
shows that the factual findings upon which the older case was pre- 
mised may be wrong. 

There is always the question as part of that analysis and other 
factors the courts may think about as to whether the older rule has 
been affirmed by the court and how often, over what period of time. 

To the extent that Justice White is talking about a factor that 
the court should put into that mix, the court has recognized in its 
Stare Decisis jurisprudence that all of the factors weigh into the 
decision. You think about why and under what circumstances you 
should alter the course of the court’s interpretation as set forth in 
prior precedent. 

Senator Kaufman. I am concerned because recently there has 
been erosion in anti-trust, both in the courts and the enforcement. 
It has made it much easier for financial institutions to become so 
massive, they are in effect too big to fail. 

Should a court sitting on anti-trust consider the systemic risk to 
the marketplace as injected by a financial institution being too big 
to fail? 

Judge SOTOMAYOR. Well, the purposes of the anti-trust theory is 
premised on ensuring competition in the marketplace. The ques- 
tion, like the one you pose, is one that would come to the court in 
a particular context and a challenge to some approach the court 
has used in this area. 

I obviously cannot say absolutely yes in a hypothetical, but obvi- 
ously the court is always looking at what activity is claimed to be 
illegal under the anti-trust laws and what effect is has on anti-com- 
petitive behavior. 

The question frequently in anti-trust is is a particular area sub- 
ject to per se barring or is it subject to the rule of reason, and the 
two have different approaches to the question. 

Senator Kaufman. Thank you. Judge. Thank you, Mr. Chairman. 

Chairman Leahy. Thank you very much. Senator Kaufman. I 
mentioned before, it is almost 1. We will take a break until 2. At 
2, we will recognize first Senator Specter and then Senator 
Franken. 
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When their questions are finished, we will go into the traditional 
closed door session which will be held not in this room, but in the 
Senate Judiciary Committee room. Following that, we will come 
back in here and if there are Senators that have further questions, 
they will be recognized not to exceed 20 minutes each. 

I would hope that if the question has already been asked and an- 
swered, they may want to resist the temptation to do it again, but 
they have that right to take the full 20 minutes if they do. 

I realize a lot of the questions have been asked, but not every- 
body has asked the same question and so they may want to. But 
they have that right. That’s what we will do. We will stand re- 
cessed until then. 

[Whereupon, at 1 p.m., the meeting recessed for lunch.] 

After Recess [2:03 p.m.] 

Chairman Leahy. Judge, what did you do with your mother? 

[Laughter.] 

Judge SOTOMAYOR. She needed a short break, but it wasn’t be- 
cause of Senators Specter or Franken. 

Chairman Leahy. Like Amy Klobuchar, I had a nice chat with 
her this morning, and she was talking about when she first became 
a nurse and compared notes with my wife, and they both agreed 
that that is when nurses truly had to be nurses. Now they are 
nurses-plus, with the advances in medicine. 

I just discussed this again with Senator Sessions. We will go first 
to Senator Specter, then to Senator Franken, and then we will re- 
cess and go into the other room for the closed session. 

Senator Specter, of course, is a former Chairman of this Com- 
mittee, one of the most senior Members of the Senate, and one of 
the most experienced. Senator Specter. 

Senator Specter. Thank you, Mr. Chairman. 

Welcome back. Judge Sotomayor. You have held up very well. Of 
all of the proceedings in the Senate, this is the most exacting on 
the witness. Years ago, as you know, in the case of Ashcraft v. Ten- 
nessee, they said it was unconstitutional to subject a suspect to 
relay grilling, but that doesn’t apply to nominees. And your family 
has been here. My wife, Joan Specter, who has been a soldier in 
her own right, says it is a lot harder to listen to me than it is to 
make a speech herself. And you are engaged. 

I think beyond doing very well on stamina, you have shown intel- 
lect and humor and charm and pride and also modesty. So it has 
been a very good hearing. Notwithstanding all of those qualities, 
the Constitution says we have to decide whether to consent, and 
that requires the hearing process and the questions. 

Before going into a long list of issues which I have on the agen- 
da — separation of power and warrantless wiretaps and secret CIA 
programs and voting rights and the Americans with Disabilities 
Act and a woman’s right to choose and the Environmental Protec- 
tion Agency and the Clean Water Act and television and the Sec- 
ond Amendment — I would like to make an observation or two. 

There has been a lot of talk about a wise Latina woman, and I 
think that this proceeding has tended to make a mountain out of 
a molehill. We have had a consistent line of people who are nomi- 
nees who make references to their own backgrounds. We all have 
our perspective. Justice O’Connor talked about her life experience. 
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Justice Alito talked about his family suffering from ethnic slurs. 
Justice Thomas from Pin Point, Georgia, emphasized, talked about 
putting himself in the shoes of other people. And Justice Scalia 
talked about being in a racial minority. 

The expectation would be that a woman would want to say some- 
thing to assert her competency in a country which denied women 
the right to vote for decades, when the glass ceiling has limited 
people, where there is still disparagement of people on ethnic back- 
ground. 

Just this month in a suburb of Philadelphia, Hispanic children 
were denied access to a pool for whites only, as were African Amer- 
ican children, so I can see how someone would take pride in being 
a Latina woman and assert herself. 

A lot has been made of the issue of empathy, but that char- 
acteristic is not exactly out of place in judicial determinations. We 
have come a long way on the expansion of constitutional rights. 
Oliver Wendell Holmes’ famous statement that the life of the law 
is experience, not logic; Justice Cardozo in Palko v. Connecticut 
talked about changing values; and the Warren Court changed the 
Constitution practically every day, which I saw, being at the dis- 
trict attorney’s office — the changes in search and seizure, confes- 
sions, Miranda, right to counsel. Who could have thought that it 
would take until 1963 to have the right to counsel in Gideon v. 
Wainwright? 

We have heard a lot of talk about the nomination proceeding of 
Judge Bork, and they have tried to make “Bork” into a verb, some- 
body being Bork’d. Well, anybody who looks at that record will see 
that it is very, very different. We had a situation where Judge Bork 
was an advocate of original intent from his days writing a law re- 
view article in the Indiana Law Review. And how can you have 
original intent when the 18th Amendment was written by a Senate 
on equal protection with the Senate galleries which were seg- 
regated, or where you have Judge Bork who believed that equal 
protection applied only to race and ethnicity, didn’t even apply to 
women? 

But it was a very, very thorough hearing. I spent, beyond the 
hearing, days in three long sessions, 5 hours with Judge Bork, so 
it was his own approach to the law which resulted there. But you 
had an evolution of constitutional law which I think puts empathy 
in an Okay status, in an Okay category. 

Now on to the issues. 

I begin with an area of cases which the Court has decided not 
to decide, and those cases can be even more important than many 
of the cases which the Court decides. The docket of the Court at 
the present time is very different from what it was a century ago. 
In 1886, the docket had 1,396 cases, decided 451. A hundred years 
later, there were only 161 signed opinions in 1985; in 2007, only 
67 signed opinions. 

During his confirmation hearings. Chief Justice Roberts said the 
Court “could contribute more to the clarity and uniformity of the 
law by taking more cases.” 

Judge Sotomayor, do you agree with that statement by Chief 
Justice Roberts? 
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Judge SoTOMAYOR. I know, Senator Specter, that there is ques- 
tions by many people, including Senators and yourself, of Justice 
Roberts and other nominees about this issue. Can the Court take 
on more? To the extent that there is concern about it, not that pub- 
lic opinion should drive the Justices to take more cases just to take 
them, but I think what Justice Roberts was saying is the Court 
needs to think about its processes to ensure that it’s fulfilling 
its 

Senator Specter. Judge Sotomayor, how about more cases? 

Judge Sotomayor. Well, perhaps I need to explain to you that 
I don’t like making statements about what I think the Court can 
do until I’ve experienced the process. 

Senator Specter. Then let me move on to another question. 

One case that the Court did not take involved the Terrorist Sur- 
veillance Program, which I think, arguably, posed the greatest con- 
flict between congressional powers under Article I in enacting the 
Foreign Intelligence Surveillance Act, which provided for the exclu- 
sive way to get wiretaps. The President disregarded that in a se- 
cret program called the Terrorist Surveillance Program, didn’t even 
tell the Chairman of the Judiciary Committee, which is the re- 
quired practice or accepted practice; didn’t tell the Intelligence 
Committees where the law mandates that they be told about such 
programs. It was only disclosed by the New York Times. Those 
practices confront us to this day with reports about many other se- 
cret cases not disclosed. 

The Federal District Court in Detroit found the Terrorist Surveil- 
lance Program unconstitutional. The Sixth Circuit in a 2-1 opinion 
said there was no standing. The dissent I think pretty conclusively 
had the much better of it on asserting standing. The Supreme 
Court of the United States denied certiorari, didn’t even take up 
the case to the extent of deciding whether it shouldn’t take it be- 
cause of lack of standing. 

I wrote you a letter about this, wrote a series of letters, and gave 
you advance notice that I would ask you about this case. I am not 
asking you how you would decide the case, but wouldn’t you agree 
that the Supreme Court should have taken that kind of a major 
conflict on separation of powers? 

Judge Sotomayor. I know it must be very frustrating to you 
to 

Senator Specter. It sure is. I was the Chairman who wasn’t no- 
tified. 

Judge Sotomayor. No. I am sure 

Senator Specter. And he was the Ranking Member who wasn’t 
notified. 

Judge Sotomayor. I can understand not only Congress’ or your 
personal frustration, and sometimes of citizens, when there are im- 
portant issues that they would like the Court to consider. The 
question becomes what do I do if you give me the honor to serve 
on the Court. If I say something today, is that going to make a 
statement about how I am going to prejudge someone else’s 

Senator Specter. I am not asking you to prejudge. I would like 
to know your standards for taking the case. If you have that kind 
of a monumental, historic conflict, and the Court is supposed to de- 
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cide conflicts between the executive and the legislative branches, 
how can it possibly be justified not to take that case? 

Judge SOTOMAYOR. There are often, from what I understand — 
and that’s from my review of Supreme Court actions and cases of 
situations in which they have or have not taken cases, and I’ve 
read some of their reasoning as to this. I know that with some im- 
portant issues they want to make sure that there isn’t a procedural 
bar to the case of some type that would take away from whether 
they’re, in fact, doing what they would want to do, which is to 

Senator Specter. Well, was there a procedural bar? You had 
weeks to mull that over because I gave you notice. 

Judge SOTOMAYOR. Senator, I’m sorry. I did mull this over. My 
problem is that without looking at a particular issue and consid- 
ering the cert, brief style, the discussion of potential colleagues as 
to the reasons why a particular issue should or should not be con- 
sidered, the question about 

Senator Specter. Well, I can tell you are not going to answer. 
Let me move on. 

On a woman’s right to choose. Circuit Judge Luttig in the case 
of Richmond Medical Center said that v. Planned Parenthood v. 
Casey was “super-store decisis.” Do you agree with Judge Luttig? 

Judge SOTOMAYOR. I don’t use the word “super.” I don’t know 
how to take that word. All precedent of the Court is entitled to the 
respect of the doctrine of stare decisis. 

Senator Specter. Do you think that Roe v. Wade has added 
weight on stare decisis to protect a woman’s right to choose by vir- 
tue of Planned Parenthood v. Casey, as Judge Luttig said? 

Judge SOTOMAYOR. That is one of the factors that I believe courts 
have used to consider the issue of whether or not a new direction 
should be taken in the law. There is a variety of different factors 
the Court uses, not just one. 

Senator Specter. But that is one which would give it extra 
weight. How about the fact that the Supreme Court of the United 
States has had 38 cases after Roe v. Wade where it could have re- 
versed Roe V. Wade? Would that add weight to the impact of Roe 
V. Wade on stare decisis to guarantee a woman’s right to choose? 

Judge SOTOMAYOR. The history of a particular holding of the 
Court and how the Court has dealt with it in subsequent cases 
would be among one of the factors as many that a Court would 
likely consider. Each situation, however, is considered in a variety 
of different viewpoints and arguments but, most importantly, fac- 
tors that the Court applies to this question of should precedent be 
altered in a way. 

Senator Specter. Well, wouldn’t 38 cases lend a little extra sup- 
port to the impact of Roe and Casey where the Court had the issue 
before it, could have overruled it? 

Judge SOTOMAYOR. In Casey itself 

Senator Specter. Just a little impact? 

Judge SOTOMAYOR. Casey itself applied — or an opinion authored 
by Justice Souter talked about the factors that a Court thinks 
about in whether to change precedent, and among them were 
issues of whether or not or how much reliance society has placed 
in the prior precedent; what are the costs that would be occasioned 
by changing it; was the rule workable or not; have either factual 
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or doctrinal basis of the prior precedent altered, either from devel- 
opments in related areas of law or not, to counsel a re-examination 
of a question, and 

Senator Specter. I am going to move on — go ahead. 

Judge SOTOMAYOR. And the Court has considered in other cases 
the number of times the issue has arisen and what actions the 
Court has or not taken with respect to that. 

Roe is — Casey did reaffirm the core holding of Roe, and so my un- 
derstanding would be that the issue would be addressed in light of 
Casey on the stare decisis 

Senator Specter. Do I hear you saying there would he at least 
a little bit of — let me move on. Let me move on to another separa- 
tion of powers argument, and, that is, between Congress and the 
Court. 

In 1997, in the case called Boerne, suddenly the Supreme Court 
of the United States found a new test called “congruence and pro- 
portionality.” Up to that time. Judge Harlan’s judgment on a ra- 
tional basis for what Congress would decide would he sufficient. 
And here for the benefit of our television audience, we are talking 
about a record that the Congress maintains. 

Take the Americans with Disabilities Act, for example, where 
there was a task force of field hearings in every State attended by 
more than 30,000 people, including thousands who had experienced 
discrimination with roughly 300 examples of discrimination by 
State governments. Notwithstanding that vast record, the Supreme 
Court of the United States in Alabama v. Garrett found Title I of 
the Americans with Disabilities Act unconstitutional. 

The other title. Title II, of the Americans with Disabilities Act 
in Tennessee v. Lane, the Court found it constitutional on the same 
record. 

Justice Scalia in dissent said that it was a “flabby test,” that it 
was an “invitation to judicial arbitrariness and policy-driven deci- 
sion making.” 

In a second round, if we have time, I will ask you — to give you 
some advance notice, although I wrote you about these cases — if 
you can find a distinction on the Supreme Court’s determination. 
But my question to you is: Looking at this brand-new standard of 
proportionality and congruence, for whatever those words mean — 
and if we have time in the second round, I will ask you to define 
them, but there are other questions I want to come to. Do you 
agree with Justice Scalia that it is a flabby test and that, with hav- 
ing such a vague standard, the Court can do anything it wants and 
really engages in policy-driven decision making? Which means the 
Court, in efect, legislates. 

Judge SoTOMAYOR. Senator, the question of whether I agree with 
a view of a particular Justice or not is not something that I can 
say in terms of the next case. In the next case that the Court will 
look at and a challenge to a particular congressional statute 

Senator Specter. Well, not the next case. This case. You have 
these two cases. They have the same factual record. And the Su- 
preme Court, in effect, legislates, tells us what is right and what 
is wrong on this standard that nobody can understand. 

Judge SOTOMAYOR. As I understand the congruence and propor- 
tionality test, it is the Supreme Court’s holding on that test, as I 
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understand it, that there is an obligation on the Court to ensure 
that Congress is working — working — is legislating within its legis- 
lative powers. 

The issue is not — and these are Section 5 cases, essentially, 
which are the clause of the Constitution under the 14th Amend- 
ment that permits Congress to legislate issues involving violations 
of the 14th amendment. The Court in those cases has not said that 
Congress can’t legislate. What it has looked at is the form of rem- 
edy Congress can order and what it 

Senator Specter. But it doesn’t tell us how to — let me move on 
to a Voting Rights Act case, and just pose the case, and I will ask 
you about it in the next round. 

When Chief Justice Roberts testified at his confirmation hear- 
ings, he was very deferential to the Congress — not so, I might add, 
when he heard arguments in the voting rights case, but when he 
appeared here 3 years ago. He said this, and it is worth reading: 
“I appreciate very much the differences in institutional competence 
between the judiciary and the Congress when it comes to basic 
questions of fact finding, development of a record, and also the au- 
thority to make the policy decisions about how to act on the basis 
of a particular record. It’s not just disagreement over a record. It’s 
a question of whose job it is to make a determination based on the 
record. . . . As a judge . . . you may have the beginning to trans- 
gress into the area of making a law is when you are in a position 
of re-evaluating legislative findings because that doesn’t look like 
a judicial function.” 

Now, that is about as deferential as you can be when you are 
nominee. But when Chief Justice Roberts presided over the voting 
rights case, he sound very, very different. 

My question to you is: Do you agree with what Chief Justice Rob- 
erts said when he was just Judge Roberts that it is an area of mak- 
ing laws to transgress into what Congress has done by way of find- 
ing the facts? 

Judge SoTOMAYOR. I would find it difficult to agree with someone 
else’s words. I can tell you how much I understand the deference 
that Congress is owed, and I can point you at least to two cases — 
and there are many, many more — that shows how much I value the 
fact that we are courts that must give deference to Congress in the 
fields that are within its constitutional power. 

Senator Specter. Well, do you agree with Chief Justice Rob- 
erts — I sent you that quotation a long time ago and told you I 
would ask you about it. Do you agree with him or not? 

Judge SoTOMAYOR. I agree to the extent that one’s talking about 
the deference that Congress is owed. I can’t speak for what he in- 
tended to say by that. I can speak to what I 

Senator Specter. Well, not what he intended to say. What he did 
say. 

Judge SOTOMAYOR. I heard what he said, sir, but I don’t know 
what he intended in that description. I do know what I can say, 
which is that I do understand the importance to Congress’ factual 
findings, that my cases and my approach in my cases reflect that. 
I’ve had any number of cases where the question was deference to 
congressional findings, and I have upheld statutes because of that 
deference. 
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Senator Specter. Is there anything the Senate or Congress can 
do if a nominee says one thing seated at that table and does some- 
thing exactly the opposite once they walk across the street? 

Judge SOTOMAYOR. That, in fact, is one of the beauties of our 
constitutional system, which is we do have a separation of 

Senator Specter. Beauty is in the eyes of the beholder. It is only 
Constitution Avenue there. 

[Laughter.] 

Judge SoTOMAYOR. Well, the only advantage you have in my case 
is that I have a 17-year record that I think demonstrates how I ap- 
proach the law and the deference with which — or the deference I 
give to the other branches of Government. 

Senator Specter. I think your record is exemplary. Judge 
Sotomayor. Exemplary. I am not commenting about your answers, 
but your record is exemplary. 

[Laughter.] 

Senator Specter. And you will be judged more on your record 
than on your answers. Judge Sotomayor. 

For those who are uninitiated, your preparation appropriately is 
very careful. They call them “murder boards” at the White House. 
I don’t know what you did and I am not asking. We have had a 
lot of commentary. And you studied the questions, and you have 
studied the record, and your qualification as a witness is terrific in 
accordance with the precedents there. You are following the prece- 
dents there very closely. 

Let me move to television and the courts, and it is a question 
that many of us are interested in. I always ask it. I have intro- 
duced legislation twice, come out of Committee twice, to require the 
Court to televise. The Court does not have to listen to Congress. 
The Court can say separation of powers precludes our saying any- 
thing. But the Congress does have administrative procedural juris- 
diction. We decide the Court convenes the first Monday in October. 
We decide there are nine Justices. We tried to make it 15 once in 
the Court-packing era, six Justices for a quorum, et cetera; the 
Speedy Trial Act telling the courts how they have to move at a cer- 
tain speed, habeas corpus on time limits. 

Justice Stevens has said that it is worth a try. Justice Ginsburg 
at one time said that if it was gavel to gavel, it would be fine. Jus- 
tice Kennedy said it was inevitable. 

The record of the Justices appearing on television is extensive. 
Chief Justice Roberts and Justice Stevens were on Prime time 
ABC, Justice Ginsburg on CBS, Justice Breyer on Fox News and 
so forth down the line. 

We all know that the Senate and the House are televised, and 
we all know the tremendous, tremendous interest in your nomi- 
nating process, and it happens all the time. There is a lot of public 
interest. But the Court is the least accountable. In fact, you might 
say the Court is unaccountable. 

When Bush v. Gore was decided, then-Senator Biden and I wrote 
to Chief Justice Rehnquist asking that television be permitted and 
got back a prompt answer: “No.” And that was quite a scene across 
the street. The television trucks were just enormous, all over the 
place. You had to be the Chairman of the Committee to get a seat 
inside the chamber. 
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The Supreme Court decides all the cutting-edge questions of the 
day: the right of a woman to choose abortion, the death penalty, 
organized crime — every cutting-edge question. And Bush v. Gore 
was one of the biggest cases — arguably, the biggest case. More than 
100 million people voted in that election, and the Presidency was 
decided by one vote. 

And Justice Scalia had this to say about irreparable harm: “The 
counting of votes that are of questionable legality does in my view 
threaten irreparable harm to” — referring to President Bush, or 
Candidate Bush — “and to the country, by casting a cloud upon 
what he claims to be the legitimacy of the elec- 
tion. . . .[PJermitting the Court to proceed on that erroneous basis 
will prevent an accurate recount from being conducted on a proper 
basis later.” 

It is hard to understand what recount there was going to be 
later. I wrote about it at the time saying that I thought it was an 
atrocious accounting of irreparable harm, hard to calculate that. 
And my question. Judge Sotomayor: Shouldn’t the American people 
have access to what is happening in the Supreme Court to try to 
understand it, to have access to what the judges do by way of their 
workload, by way of their activities when they adjourn in June and 
reconvene in October, this year in September? Wouldn’t it be more 
appropriate in a democracy to let the people take a look inside the 
Court through television? 

The Supreme Court said in the Richmond Newspapers case dec- 
ades ago that it wasn’t just the accused that had a right to a public 
trial; it was the press and the public as well. And now it is more 
than newspapers. Television is really paramount. Why not televise 
the Court? 

Judge Sotomayor. As you know, when there have been options 
for me to participate in cameras in the courtroom, I have. And as 
I said to you when we met. Senator, I will certainly relay those 
positive experiences, if I become fortunate enough to be there to 
discuss it with my colleagues. And that question is an important 
one, obviously. There is legislation being considered both by — or 
has been considered by Congress at various times, and there is 
much discussion between the branches on that issue. 

It is an ongoing dialog. It is important to remember that the 
Court because of this issue has over time made public the tran- 
scripts of its hearing quicker and quicker, if I am accurate, now. 
It used to take a long time for them to make those transcripts 
available, and now they do it before the end of the day. 

It is an ongoing process of discussion. 

Senator Specter. Thank you. Judge Sotomayor. 

Thank you, Mr. Chairman. 

Chairman Leahy. Thank you very much. Senator Specter. 

And last in this round of questioning will be Senator Franken, 
the newest member of the Committee. Senator, I didn’t officially 
welcome you the other day as I should have when we have new 
members, but welcome to the Committee. I offer you congratula- 
tions and condolences at the same time to come in on one of 
the 

Senator Franken. I will take the congratulations. 
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Chairman Leahy. Okay. Well, then was most heartfelt. I am glad 
you are here. Please go ahead. 

Senator Franken. Thank you, Mr. Chairman, and thank you. 
Judge Sotomayor, for sitting here so patiently and for all your 
thoughtful answers throughout the hearing. 

Before lunch, our senior Senator from Minnesota, Amy Klo- 
buchar, asked you why you became a prosecutor, and you men- 
tioned “Perry Mason.” I was a big fan of “Perry Mason.” I watched 
“Perry Mason” every week with my dad and my mom and my 
brother. And we would watch the clock, and we knew when it was 
2 minutes to the half-hour that the real murderer would stand up 
and confess. 

[Laughter.] 

Senator Franken. It was a great show. And it amazes me that 
you want to become a prosecutor based on that show, because in 
“Perry Mason,” the prosecutor — Burger — lost every week. 

[Laughter.] 

Senator Franken. With one exception, which we will get to later. 
But I think that says something about your determination to defy 
the odds. And while you were watching “Perry Mason” in the South 
Bronx with your mom and your brother, I was watching “Perry 
Mason” in suburban Minneapolis with my folks and my brother, 
and here we are today. And I am asking you questions because you 
have been nominated to a Justice of the United States Supreme 
Court. I think that is pretty cool. 

As I said in my opening statement, I see these proceedings both 
as a way to take a judgment of you and of any nominee’s suitability 
for the high Court, but also as a way for Americans to learn about 
the Court and its impact on their lives. Right now, people are get- 
ting more and more of their information on the Internet, getting 
newspapers and television and blogs and radio. Americans are get- 
ting all of it online, and it plays a central role in our democracy 
by allowing anyone with a computer connected to the Internet to 
publish their ideas, their thoughts, their opinions, and reach a 
worldwide audience of hundreds of millions of people in seconds. 
This is free speech, and this is essential to our democracy, and to 
democracy, we saw this in Iran not long ago. 

Now, Judge, you are familiar with the Supreme Court’s 2005 
Brand X decision, are you? 

Judge Sotomayor. I am. 

Senator Franken. Okay. Well, then you know that Brand X de- 
regulated Internet access services, allowing service providers to act 
as gatekeepers to the Internet, even though the Internet was origi- 
nally Government funded and built on the notion of common car- 
riage and openness. In fact, we have already seen examples of 
these companies blocking access to the Web and discriminating on 
certain uses of the Internet. This trend threatens to undermine the 
greatest engine of free speech and commerce since the printing 
press. 

Let’s say you are living in Duluth, Minnesota, and you only have 
one Internet service provider. It is a big mega corporation, and not 
only are they the only Internet service provider, but they are also 
a content provider. They own newspapers. They own TV networks 
or a network. They have a movie studio. 
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They decide to speed up their own content and slow down other 
content. The Brand X decision by the Supreme Court allows them 
to do this. And this is not just Duluth. It is Moorhead, Minnesota; 
it is Rochester, Minnesota; it is Youngstown, Ohio. It is Denver, it 
is San Francisco, and, yes, it is New York. This is frightening — 
frightening to me and to millions of my constituents or lots of my 
constituents. 

Internet connections use public resources, the public airways, the 
public rights of way. Doesn’t the American public have a compel- 
ling First Amendment interest in ensuring that this can’t happen 
and that the Internet stays open and accessible — in other words, 
that the Internet stays the Internet? 

Judge SOTOMAYOR. Many describe the telephone as a revolu- 
tionary invention, that changed our country dramatically. So did 
television. And its regulation of television and the rules that would 
apply to it were considered by Congress, and those regulations 
have — because Congress is the policy chooser on how items related 
to interstate commerce and communications operate. And that 
issue was reviewed by the courts in the context of the policy choices 
Congress made. 

There is no question in my mind as a citizen that the Internet 
has revolutionized communications in the United States, and there 
is no question that access to that is a question that society — that 
our citizens as well as yourself are concerned about. 

But the role of the court is never to make the policy. It is to wait 
until Congress acts and then determine what Congress has done 
and its constitutionality in light of that ruling. 

Brand X, as I understood it, was a question of which Government 
agency would regulate those providers, and the Court, looking at 
Congress’ legislation in these two areas, determined that it thought 
it fit in one box, not the other, one agency instead of another. 

Senator Franken. Is this Title I and Title II? Or as I understand 
it. Title II is subject to regulation and Title I isn’t. 

Judge SoTOMAYOR. Exactly, but the question was not so much 
stronger regulation or not stronger regulation. It was which set of 
regulations, given Congress’ choice, controlled. 

Obviously, Congress may think that the regulations the Court 
has in its holding interpreted Congress’ intent and that Congress 
thinks the Court got it wrong. We are talking about statutory in- 
terpretation and Congress’ ability to alter the Court’s under- 
standing by amending the statute if it chooses. 

This is not to say that I minimize the concerns you express. Ac- 
cess to Internet, given its importance in everything today — most 
businesses depend on it. Most individuals find their information. 
The children in my life virtually live on it now. And so its impor- 
tance implicates a lot of different questions — freedom of speech, 
freedom with respect to property rights. Government regulation. 
There’s just so many issues that get implicated by the Internet that 
what the Court can do is not choose the policy. It just has to go 
by interpreting each statute and trying to figure out what Congress 
intends. 

Senator Franken. I understand that, but isn’t there a compelling 
First Amendment right here for people? No matter what Congress 
does — and I would urge my colleagues to take this up and write 
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legislation that I would like. But isn’t there a compelling, over- 
riding First Amendment right here for Americans to have access to 
the Internet? 

Judge SoTOMAYOR. Rights hy a court are not looked at as over- 
riding in the sense that I think a citizen — or a citizen would think 
about it, should this go first or should a competing right go second. 
Rights are rights, and what the Court looks at is how Congress bal- 
anced those rights in a particular situation and then judges wheth- 
er that balance is within constitutional boundaries. 

Calling one more compelling than the other suggests that they’re 
sort of — you know, property interests are less important than First 
Amendment interests. That’s not the comparison a court makes. 
The comparison the court makes starts with what balance does 
Congress choose first, and that we’ll look at that if it — and see if 
it’s constitutional. 

Senator Franken. Okay. So we have got some work to do on this. 

Let me get into judicial activism. I brought this up in my opening 
statement. As I see it, there is kind of an impoverishment of our 
political discourse when it comes to the judiciary. I am talking in 
politics. When candidates or office holders talk about what kind of 
judge they want, it is very often just reduced to, “I don’t want an 
activist judge. I don’t want a judge that is going to legislate.” And 
that is sort of it. That is it. It is a 30-second sound bite. 

As I and a couple other Senators mentioned during our opening 
statements, judicial activism has become a codeword for judges 
that you just do not agree with. 

Judge, what is your definition of “judicial activism” ? 

Judge SoTOMAYOR. It’s not a term I use. I don’t use the term be- 
cause I don’t describe the work that judges do in that way. I as- 
sume the good faith of judges in their approach to the law, which 
is that each one of us is attempting to interpret the law according 
to principles of statutory construction and other guiding legal prin- 
ciples, and to come in good faith to an outcome that we believe is 
directed by law. When I say “we believe,” hopefully we all go 
through the process of reasoning it out and coming to a conclusion 
in accordance with the principles of law. 

I think you are right that one of the problems with this process 
is that people think of activism as the wrong conclusion in light of 
policy. But hopefully judges — and I know that I don’t approach 
judging in this way at all — are not imposing policy choices or their 
views of the world or their views of how things should be done. 
That would be judicial activism in my sense if a judge was doing 
something improper like that. 

But I don’t use that word because that’s something different than 
what I consider to be the process of judging, which is each judge 
coming to each situation trying to figure out what the law means, 
applying it to the particular fact before that judge. 

Senator Franken. Okay. You don’t use that word or that phrase. 
But in political discourse about the role of the judiciary, that is al- 
most the only phrase that is ever used. And I think that there has 
been an ominous increase in what I consider judicial activism of 
late, and I want to ask you about a few cases and see if you can 
shed some light on this for us and for the people watching at home 
or in the office. 
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I want to talk about Northwest Austin Utility District Number 
One V. Holder, the recent Voting Rights Act, and Senator Cardin 
mentioned it, but he did not get out his pocket Constitution, as I 
am. 

The 15th Amendment was passed after the Civil War and specifi- 
cally gave Congress the authority to pass laws to protect all citi- 
zens’ right to vote, and it said. Section 1 — ^Amendment XV, Section 
1, “The right of citizens of the United States to vote shall not be 
denied or abridged by the United States or by any State on account 
of race, color, or previous condition of servitude.” 

Section 2, and this one is important: “The Congress shall have 
power to enforce this article by appropriate legislation.” The Con- 
gress. 

Well, Congress used that power, the power vested in it under 
Section 2, when it passed the Voting Rights Act of 1965. Now, the 
Voting Rights Act has a specially strong provision. Section 5, that 
requires States with a history of discrimination to get preapproval 
from the Justice Department on any changes that they make in 
their voting regulations. Congress has reauthorized this four times, 
as recently as — the last time was 2006, and the Senate supported 
it by a vote of 98-0. Every single Senator from a State covered by 
Section 5 voted to reauthorize it. 

So now it is 2009, and we have this case, the Northwest Austin 
Utility District Number One, and Justice Thomas votes to hold Sec- 
tion 5 unconstitutional. He said it went beyond the mandate of the 
15th Amendment because it wasn’t necessary anymore. That is 
what he said. 

Now, when I read the 15th Amendment, it does not contain any 
limits on Congress’ power. It just says that we have it. It does not 
say, “If necessary, the Congress shall have power to enforce this ar- 
ticle.” It just says that we have the power. 

So it is my understanding that the 15th Amendment contains a 
very strong, very explicit and unambiguous grant of power to the 
Congress, and because of that the courts should pay greater def- 
erence to it. And my question is: Is that your view? 

Judge SOTOMAYOR. As you know, some of the Justices in that re- 
cent decision expressed the view that the Court should take up the 
constitutionality of the Voting Rights Act and review its continuing 
necessity. Justice Thomas expressed his view. That very question, 
given the decision and the fact that it left that issue open, is a very 
clear indication that that’s a question that the courts are going to 
be addressing, if not immediately the Supreme Court, certainly the 
lower courts. And so expressing a view, agreeing with one person 
in that decision or another, would suggest that I have made a pre- 
judgment on this question. I consider 

Senator Franken. So that means you are not going to tell us. 

[Laughter.] 

Senator Franken. I didn’t mean to finish your sentence. I think 
that is where you are going. 

Judge SoTOMAYOR. All I can say to you is — I have one decision 
among many, but one decision on the Voting Rights Act, and not 
the recent reauthorization by Congress, but a prior amendment 
where I suggested that these issues needed — issues of changes in 
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the Voting Rights Act should be left to Congress in the first in- 
stance. 

My jurisprudence shows the degree to which I give deference to 
Congress’ findings. Whether in a particular situation that compels 
or doesn’t or leads to a particular result is not something that I can 
opine on, because particularly the issue you are addressing right 
now is likely to be considered by the courts. The ABA rule says no 
judge should make comments on the merits of any pending or im- 
pending case, and this clearly would be an impending case. 

Senator Franken. Okay. It is fair to say, though, in your own de- 
cisions you gave deference to Congress, just like you answered my 
neutrality saying it is up to Congress, it feels like this is very ex- 
plicitly up to Congress. 

Judge SOTOMAYOR. I gave deference to the exact language that 
Congress had used in the Voting Rights Act and how it applied to 
a challenge in that case. 

Senator Franken. Okay. Now, voting to overturn Federal legisla- 
tion, to me at least, seems to be one definition of what people un- 
derstand as judicial activism. But I want to talk about some cases 
that I have seen that I think show judicial activism functioning on 
a more pernicious level. 

First, let’s take a look at a case called Gross v. FBL Financial 
Services that the Supreme Court issued last month. Are you famil- 
iar with that? 

Judge SoTOMAYOR. I am. 

Senator Franken. Now, Gross involved the Age Discrimination 
in Employment Act, or ADEA. Before Gross, you could bring an age 
discrimination suit whenever you could show that age was one of 
the factors an employer considered in choosing to fire you. When 
the Supreme Court agreed to hear the case, it said it would con- 
sider just one question: whether you needed direct evidence of age 
discrimination to bring this kind of lawsuit or whether indirect evi- 
dence would suffice. That is the issue that they said that they 
would consider when they took the case. 

But when the Supreme Court handed down its decision, it ruled 
on a much larger matter: whether a worker could bring a suit 
under ADEA if age was only one of several reasons for being de- 
moted or fired. The Supreme Court barred these suits saying that 
only suits alleging that age was the determinative factor for the fir- 
ing, only those could be brought under the ADEA. 

This change has significantly eroded workers’ rights by making 
it much harder for workers to defend themselves from age discrimi- 
nation, including getting fired just before they were to have seen 
a large increase in their pension. You were not fired because you 
are too old; you are fired because your pension is going to increase 
soon. So this is a big deal. 

When you go to court to defend your rights, you have to know 
what rights you are defending. The parties in the Gross case 
thought they were talking about what kind of evidence was nec- 
essary in a decision suit. Then the Court said, “No, we are banning 
that kind of suit altogether.” 

I think that is unfair to everyone involved. It is especially unfair 
to the man who is trying to bring the discrimination suit. So let 
me ask you a couple of questions on this. 


VerDate Nov 24 2008 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 00397 Fmt6601 Sfmt6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



386 


First, as an appellate court judge, how often have you decided a 
case on an argument or a question that the parties have not 
briefed? 

Judge SOTOMAYOR. I don’t think I have, because to the extent 
that the parties have not raised an issue and the circuit court for 
some reason the panel has thought that it was pertinent — most 
often that happens on questions of jurisdiction. Can the Court hear 
this case at all? Then you issue — or we have issued a direction to 
the parties to brief that question, so it is briefed and part of the 
argument that is raised. 

There are issues that the parties brief that the briefing itself 
raises the issue for the Court to consider. So it is generally the 
practice, at least on the Second Circuit, to give a party an oppor- 
tunity to be heard on a question. And we also have a procedure on 
the circuit that would give a party to be heard because they can 
also file the petition for rehearing, which is the panel enters a deci- 
sion that the party disagrees with and thinks the court has not 
given it an adequate opportunity to present its arguments. Then it 
can file that at the circuit. 

I don’t have — I am familiar with the Northwest case. I am famil- 
iar with the holding of that case. I am a little less familiar and 
didn’t pay as much attention 

Senator Franken. With Gross. 

Judge SOTOMAYOR [continuing]. To the briefing issue. I do know 
there that, like the Brand X case, what the Court says it was at- 
tempting to do is to discern what Congress’ intent was under the 
ADEA, whether it intended to consider mixed motive or not as a 
factor in applying the statute. And the majority holding, as I un- 
derstood it, was, look. Congress amended Title VII to set forth the 
mixed motive framework and directed the courts to apply that 
framework in the future. But having amended that, it didn’t apply 
that amendment to the age discrimination statute. And so that 
would end up in a similar situation to the Brand X case, which is 
to the extent that that Congress determines that it does want 
mixed motive to be a part of that analysis, that it would have the 
opportunity and does have the opportunity to do what it did in 
Title VII, which is to amend the act. 

Senator Franken. In Title VII, they amended the act because 
they had to, they were forced to. Right? Congress was compelled to, 
in a sense, but not on ADEA. 

Judge SOTOMAYOR. I don’t like characterizing the reasons for 
why Congress acts or doesn’t act. 

Senator Franken. Okay. Let me jump ahead to something. Yes- 
terday a member of this Committee asked you a few times whether 
the word “abortion” appears in the Constitution, and you agreed 
that, no, the word “abortion” is not in the Constitution. Are the 
words “birth control” in the Constitution? 

Judge SOTOMAYOR. No, sir. 

Senator Franken. Are you sure? 

Judge SOTOMAYOR. Yes. 

[Laughter.] 

Senator Franken. Okay. Are the words “privacy” in the Con- 
stitution? Or the word. 

Judge SOTOMAYOR. The word “privacy” is not. 
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Senator Franken. Senators Kohl, Feinstein, and Cardin all 
raised the issue of privacy, but I want to hit this head on. Do you 
believe that the Constitution contains a fundamental right to pri- 
vacy? 

Judge SOTOMAYOR. It contains, as has been recognized by the 
courts for over 90 years, certain rights under the liberty provision 
of the Due Process Clause, that extend to the right to privacy in 
certain situations. This line of cases started with a recognition that 
parents have a right to direct the education of their children and 
that the State could not force parents to send their children to pub- 
lic schools or to bar their children from being educated in ways a 
State found objectionable. Obviously, States do regulate the content 
of education, at least in terms of requiring certain things with re- 
spect to education that I don’t think the Supreme Court has consid- 
ered. But that basic right to privacy has been recognized and was 
recognized. And there have been other decisions. 

Senator Franken. So the issue of whether the word actually ap- 
pears in the Constitution is not really relevant, is it? 

Judge SOTOMAYOR. Certainly there are some very specific words 
in the Constitution that have to be given direct application. There 
are some direct commands by the Constitution. You know. Senators 
have to be a certain age to be Senators, and so you got to do what 
those words say. But the Constitution is written in broad terms, 
and what a court does is then look at how those terms apply to a 
particular factual setting before it. 

Senator Franken. Okay. In Roe v. Wade, the Supreme Court 
found that the fundamental right to privacy included the right to 
decide whether or not to have an abortion. And as Senator Specter 
said, that has been upheld or ruled on many times. 

Do you believe that this right to privacy includes the right to 
have an abortion? 

Judge SOTOMAYOR. The Court has said in many cases — and as I 
think has been repeated in the Court’s jurisprudence in Casey — 
that there is a right to privacy that women have with respect to 
the termination of their pregnancies in certain situations. 

Senator Franken. Okay. We are going to have a round two, so 
I will ask you some more questions there. 

What was the one case in “Perry Mason” that Burger won? 

[Laughter.] 

Judge SOTOMAYOR. I wish I remember the name of the episode, 
but I don’t. I just was always struck that there was only one case 
where his client was actually guilty and 

Senator Franken. And you don’t remember that case? 

Judge SOTOMAYOR. I know that I should remember the name of 
it, but I haven’t looked at the episode 

Senator Franken. Didn’t the White House prepare you for 

[Laughter.] 

Judge SOTOMAYOR. You’re right, but I was spending a lot of time 
on reviewing cases. But I do have that stark memory because, like 
you, I watched it all of the time, every week as well. I just couldn’t 
interest my mother the nurse and my brother the doctor to do it 
with me. 

Senator Franken. Oh, Okay. Well, our whole family watched it, 
and because there was no Internet at the time, you and I were 
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watching at the same time. And I thank you, and I guess I will talk 
to you in the follow-up. 

Judge SOTOMAYOR. Thank you. 

Chairman Leahy. Is the Senator from Minnesota going to tell us 
which episode that was? 

Senator Franken. I don’t know. That is why I was asking. 

[Laughter.] 

Senator Franken. If I knew, I wouldn’t have asked her. 

Chairman Leahy. All right. So because of that. Judge, we will 
not hold your inability to answer the question against you. 

I just discussed this with Senator Sessions, but I will make the 
formal request. Is there any objection that the Committee now pro- 
ceed to a closed session, which is a routine practice we have fol- 
lowed for every nominee since back when Senator Biden was Chair- 
man of this Committee? 

Senator Sessions. Mr. Chairman, thank you. I think that is the 
right thing to do, and there will be no objection that I know of 

Chairman Leahy. Thank you very much. I appreciate the com- 
ment, and so hearing none, the Committee will proceed to a closed 
session, and we will resume public hearings later this afternoon. 
And for the sake of those who have to handle all electronic kinds 
of things, we will try to give you enough of a heads-up. 

We will stand in recess. 

[Whereupon, at 3:07 p.m., the hearing was recessed for a closed 
session.] 

After Recess [3:37 p.m.] 

Chairman Leahy. Judge, why don’t we try it again? We’ll use — 
all right. This is not working either? 

Senator Sessions. You’ve got a chance to be on history here. 

Chairman Leahy. Back to what is 

Senator Sessions. That’s the quickest ride of any Senator in his- 
tory. 

[Laughter.] 

Chairman Leahy. Back to what it 

Senator Franken. I shouldn’t do this. 

[Laughter.] 

Chairman Leahy. No, no. Stay right there. 

Back to what Dr. Branda said. He wrote about Judge Sotomayor, 
that “she reflects, via her career on the bench, the type of tempered 
restraint and moderation necessary for appropriate application of 
the rule of law, and without a doubt. Judge Sotomayor serves with 
a moderate voice without displays of bias toward any party based 
on affiliation, background, sex, color, or religion.” The letter con- 
cludes, “Even moderate and conservative evangelicals within our 
ranks find no reason to conclude that the nomination and confirma- 
tion of Judge Sonia Sotomayor would diminish the collective appli- 
cation of constitutional rights and freedoms to a religious commu- 
nity committed to life, liberty, and the pursuit of happiness”, and 
goes on to urge us to confirm you. 

Second, the Committee has received a joint letter of support for 
Judge Sotomayor’s nomination from more than 1,200 law profes- 
sors from all States — all 50 States and the District of Columbia, as 
well as from the Society of American Law Teachers. 


VerDate Nov 24 2008 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 00400 Fmt6601 Sfmt6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



389 


And they write, “Her opinions reflect careful attention to the 
facts of each case and a reading of the law that demonstrates fidel- 
ity to the types of statutes and the Constitution. She plays close 
attention to precedent. She has proper respect for the role of courts 
and other branches of government in our society.” And the Society 
of American Law Teachers writes, “Far from being an activist 
judge,” you. Judge Sotomayor, “decide cases on the basis of her un- 
derstanding of the law and applicable legal principles.” 

I’m going to put that — those letters in the record. 

[The letters appear as a submission for the record.] 

Chairman Leahy. And now I will try one more time to see if the 
microphone will work before my friends in the press get too 

Senator Sessions. Well, Mr. Chairman, could I — I believe you 
were not on the clock then, is that right? So I would like to offer 
a few documents for the record, if that would be all right. 

Chairman Leahy. Go ahead. 

Senator Sessions. I’d offer a letter from Club for Growth, raising 
serious concern about the Bidden v. Village of Port Chester con- 
demnation case where the Judge approved the taking of a property 
that was going to have one drugstore built on it and so another 
company could build on it. The Family Research Council, the letter 
raising serious concerns, and without more, they must stand in op- 
position to the nomination. The Concerned Women of America 
write in opposition to this nomination. I’d offer that into the record. 

The American Center for Law and Justice, expressing concerns 
about the nomination. The Americans United For Life have written 
about the nomination, as well as the Gun Owners of America. I 
would just offer those for the record at this time, Mr. Chairman. 

Chairman Leahy. Without objection, they will be included in the 
record. That time will not count against either Senator Sessions or 
myself. 

[The letters appear as a submission for the record.] 

Chairman Leahy. Now, on the clock. 

Judge, one need look no further than the Lilly Ledbetter case or 
the Diana Levine case, a woman from Vermont, to understand the 
impact each Supreme Court case has on the lives and freedoms of 
countless Americans. In Lilly Ledbetter’s case, five Justices on the 
Supreme Court struck a severe blow to the rights of working fami- 
lies across our country and required the Congress to pass legisla- 
tion basically overruling the Supreme Court case to say, yes, 
women should be paid the same as men. 

Justice Ginsburg’s dissent in that case criticized the narrow ma- 
jority for making a cramped interpretation of our civil rights law. 

In a different context, you sat on a three-judge panel in a case 
involving strip searches of girls in a juvenile detention center. The 
parents of two girls challenged a policy of strip searching all those 
admitted to juvenile detention centers as a violation of the Fourth 
Amendment’s prohibition against unreasonable searches; two of 
your male colleagues upheld that search. 

In a dissent, you said a controlling Circuit precedent described 
what is involved in strip searches of these girls without individual 
suspicion, who’d never been charged with a crime, and warned that 
courts should be especially wary of strip searches of children, since 
youth is a time and condition of life when a person may be most 
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susceptible to influence and to psychological damage. As a parent 
and a grandparent, I agree with you. 

You also emphasized that many of these girls had been victims 
of abuse and neglect and may be more vulnerable mentally and 
emotionally than other youths their age. 

The Supreme Court recently considered a similar case involving 
an intrusive strip search of young Savanna Redding because of 
school officials looking for ibuprofen tablets. During oral argument 
in that case, one of the male Justices compared the girl’s strip 
search to changing for gym class. Several of the other Justices’ re- 
action was simply laughter. 

Justice Ginsburg, the sole female Justice on the court, described 
the search as humiliating, something that most parents realize. 
Justice Souter, writing for the court, concluded that school officials 
violated the Fourth Amendment rights of Savanna Redding, adopt- 
ed Justice Ginsburg’s position and reasoning. 

I believe these cases underscore the need for diversity. They un- 
derscore having judges with different life experiences on the Fed- 
eral bench, including the Supreme Court. It’s been said several 
times here, citing cases doesn’t just take a computer, otherwise we 
don’t need real people. It does need real-life experiences. You are 
a role model and a mentor to many young people. We’ve heard that 
in all kinds of letters and statements. 

How do you think it affects these young people to see only one 
woman on the Supreme Court today? How would it affect the con- 
fidence in the judicial system of litigants like young Savanna Red- 
ding? 

Judge SoTOMAYOR. Senator, I think that it’s one of the reasons 
that every President in the last two — or say 20 years, 25 years, has 
attempted to promote diversity on a basic understanding that our 
society is enriched by its confidence that our legal system is — in- 
cludes all members of society. I know that Justice Ginsburg has 
spoken about the fact of how much she misses Justice O’Connor, 
and not because she does not have a good relationship with her col- 
leagues. 

I understand that she and Justice Scalia have a very, very close 
friendship and attend the opera together and travel together, so it’s 
not a question, I don’t think, of whether there’s any question about 
the importance of the confidence that Americans have in our sys- 
tem because they see that everyone’s represented as a part of our 
legal system, both as judges, as lawyers, as participants on every 
level of our work. 

Chairman Leahy. When John Roberts, now Chief Justice Rob- 
erts, was before the Committee I asked him about a precedent that 
moved me a great deal: Gideon v. Wainwright. I thought about it 
later when I was a young lawyer being assigned to defend cases, 
and later when I was a prosecutor, prosecuting cases. As a young 
law student, I had an opportunity — in fact, my wife and I had an 
opportunity. I was at Georgetown Law School. We had lunch with 
Hugo Black shortly after getting reversed in Wainwright. It’s one 
of the most memorable times I had in my law school career. 

Now, Hugo Black went on there as a former Senator and he rec- 
ognized the Constitution’s guarantee to counsel in a criminal case 
was a fundamental right to a fair trial. He called it an “obvious 
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truth in an adversary system of criminal justice. Any person 
hauled into court who is too poor to hire a lawyer can’t have a fair 
trial unless counsel is provided for them.” 

There’s a wonderful book, Gideon’s Trumpet, that Anthony Lewis 
wrote. I still have that book. I still have it. I can almost recite, 
word for word, that book. 

So I’m going to ask you exactly the same question I asked then- 
Judge Roberts: doesn’t Gideon stand for the principle that to be 
meaningful, such a fundamental right as the right to counsel re- 
quires assurances that can be exercised? 

Judge SOTOMAYOR. That is a part of the holding of Gideon. It has 
been reaffirmed in terms of the right to counsel, not only the right 
to counsel and the representation of criminal issues, but the court 
has recognized that right with respect to a competent counsel, the 
question of whether incompetent counsel has caused the defendant 
damage as assessed under a legal standard. But the question is, 
the right to counsel was the core holding of Gideon. 

Chairman Leahy. If the Constitution guarantees a person the 
ability to exercise a certain fundamental constitutional right, what- 
ever it might be, and if they say — the court says they’re guaranteed 
that right, these rights are only meaningful if an American can 
then enforce those rights in a court. Is that not correct? 

Judge SOTOMAYOR. Their rights are meaningful and they are 
rights that we work at ensuring are given meaning in the courts. 
I know for a fact that one of the activities — I know for a fact. I 
know, because I lived it. When I became a judge on the Second Cir- 
cuit I was given responsibility for the Second Circuit’s Committee 
on the Criminal Judge Act and Pro Bono Service. Generally, that — 
the chair of the committee is the most recent addition to the court, 
and immediately upon the confirmation of another judge, that 
judge takes over the chairpersonship. 

I, because of my belief in the meaningfulness of representation 
and its importance to the justice system, have held that position 
probably for the longest judge in the Second Circuit. With the 
agreement of judges who came after me, I served as the chair of 
that committee. I don’t know — remember exactly the number of 
years, but it was certainly a very long period of time, and I worked 
very hard to improve both the processes of selection of Criminal 
Justice Act attorneys — those are the attorneys that represent indi- 
gent defendants in criminal actions — and to ensure that there was 
adequate review of their qualifications and regular review of their 
performance. 

Chairman Leahy. I don’t want to put words in your mouth, but 
is it safe to say that if you have a constitutional right, as a prac- 
tical effect, that only works if you can enforce that constitutional 
right? 

Judge SOTOMAYOR. Clearly, that’s — in terms of the — it’s given 
meaning through actions, and actions by the legislature, who have 
provided funds for the retention of qualified counsel, and the 
court’s obligation to ensure that that right is meaningful in prac- 
tice. 

Chairman Leahy. Thank you. I’ve used just barely over half my 
time. I’ll reserve time. 

Senator Sessions. And hope that sets an example. 
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Senator Sessions. I’m impressed, Mr. Chairman. Thank you. 

You know, we talked a little earlier about judicial activism. Sen- 
ator — our new Senator raised that. We have a good definition. Our 
former chairman. Senator Hatch. He’s given us a definition for a 
number of years, and that is when a judge allows their personal, 
political, or other biases to overcome their commitment to the rule 
of law. That’s not as well as he said it, but that’s pretty close. 

Senator Hatch. That’s better than I said it. 

Senator Sessions. But I think that’s — and you can have. Senator 
Franken, a liberal or conservative activist judge, and judges need 
to be watched, as we all do, to make sure that they stay faithful 
to the law. 

I really believe in this legal system. I think it’s so fabulous. I’ve 
traveled the world with the Armed Services Committee and I see 
these countries and it just breaks your heart. You think you can 
go in and write a code of law and they can make it work, and it’s 
just — you can write them all day, but it — making it actually be real 
in every village, hamlet, and farm, and city in these countries is 
so, so hard. We are so blessed. 

So I just want to say. Judge, I appreciate you and look forward 
to questioning. But I — I just — my approach is to try to do the best 
thing we can for America in this fabulous system we’ve got. 

We’ve — I think our side is committed to being fair throughout 
this hearing, and trying to be thoughtful in our questions. Nobody’s 
perfect, but I think everybody’s done a pretty good job at that. 

Now, I’ve listened to your testimony carefully, looked at some 
transcripts, and I have to say. I’m still concerned about some of the 
issues that have been raised. You’re seeking a lifetime appoint- 
ment. This is the one chance we have to ask those questions and 
we must do that. 

With regard to the “wise Latina” quote where you said that 
they — they should make decisions that are better than a white 
male, you — and the question of Senator — Justice O’Connor’s com- 
ment about a, wise old woman and a wise old man should — would 
reach the same conclusion. 

I would just say there’s a difference. Both may well be a rhetor- 
ical flourish or rhetorical approach to stating a truth, but I think 
Justice O’Connor’s approach, in truth, was that judges, under the 
American ideal, should reach the same decision if — if they can put 
aside all their biases and prejudices. And you seem to say in your 
approach, and throughout that speech, that backgrounds, sym- 
pathies and prejudices can impact how you rule, and you could ex- 
pect a different outcome. 

How would you respond to that? 

Judge SoTOMAYOR. Senator, I want to give you complete assur- 
ance that I agree with Senator Hatch on his decision — his defini- 
tion of activism. If that’s his definition, that judges should not be 
using their personal biases, their personal experiences, their per- 
sonal prejudices in reaching decision and that’s how he defines ac- 
tivism, then I’m in full agreement with him. 

To the extent that my words have led some to believe that I 
think a particular group has — has — is better than another in reach- 
ing a decision based on their experiences, my rhetorical device 
failed. It failed because it left an impression that I believe some- 
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thing that I don’t. And as I have indicated, it was a bad choice of 
words by me in — ^because it left an impression that has offended 
people and has left an impression that I didn’t intend. As I indi- 
cated earlier, I 

Senator Sessions. But did it not — could I just briefly interrupt? 
Did it not suggest that your approach to the question of objectivity 
and commitment to it was different than Justice O’Connor’s? Didn’t 
you cite it in — in opposition to her view? 

Judge SOTOMAYOR. As I — I can explain it, is I didn’t understand 
her to mean that she thought that if two judges reached a different 
conclusion, that one of them was unwise because judges disagree 
as to conclusions. And I know that there’s an aspiration that the 
law would be so certain that that would never happen, but it’s not 
that certain. Laws are not written clearly, on occasion, by Con- 
gress. Courts apply principles of construction that suggest an ap- 
proach to a particular set of facts that might differ. All of that 
doesn’t make one or the other judge wise. So 

Senator Sessions. I would agree with that. And I — I think one 
judge — you can have honest disagreements. I think that she was 
expressing the ideal that if everybody were perfectly wise, they 
may reach the same decision. 

With regard to the Second Amendment, this is a hugely impor- 
tant issue. Isn’t it true. Judge, that the decision that you and your 
panel rendered, if it were to be the law of the United States and 
if it is not reversed by the U.S. Supreme Court, would say that the 
Second Amendment is subject to — is not — the Second Amendment 
does not protect the right of the people to keep and bear arms in 
any city, county, and State in America. That is that New York, or 
Atlanta, or Philadelphia, or Houston, Los Angeles, or any State in 
between could pass a law that barred firearms within those States, 
and isn’t this a really big issue right now for the United States Su- 
preme Court coming up soon? 

Judge SOTOMAYOR. It may well come up. And I’m not familiar 
enough with the regulations in all 50 States to know whether 
there’s an absolute prohibition in any one city or State against the 
possession of firearms. All I can speak about is that, as in the case 
the panel looked at, the question for the court would not be wheth- 
er the government action in isolation is constitutional or not. The 
question — in isolation. It would be, what’s the nature of the govern- 
ment interest in the statute it’s passing? And depending on the 

Senator Sessions. That’s the rational basis test? 

Judge SOTOMAYOR. Exactly. And so 

Senator Sessions. Well, but the rational basis test could very 
well be fairly interpreted to say that since guns kill people, it’s ra- 
tional for a city to vote to eliminate all guns. 

I would just say to you, isn’t it true that if a city could pass that 
very low test they could ban firearms if your decision is not re- 
versed by the Supreme Court? 

Judge SOTOMAYOR. Because that question of incorporation before 
the court will arise, I don’t feel that I can comment on the merits 
of the hypothetical. All I can say is, regardless of what standard 
of review the court uses, it has struck down regulations under 
every standard of review used, whether it’s rational basis, or in 
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some instances strict scrutiny, et cetera. There is the constitu- 
tional — 

Senator Sessions. Judge, I would just say that you held, fol- 
lowing some law in the 1800’s — you held, though, that the Second 
Amendment does not apply to the States, even though it uses the 
words “the right of the people to keep and bear arms shall not be 
infringed”. So I’m — I think we have a — this is a big issue and I — 
in your opinion, you said it was settled law. 

You used some very strong language. You said it was not “a fun- 
damental right”, and you said that in your testimony earlier, that 
“in Supreme Court parlance, the right is not fundamental.” You 
said that, I believe, to Senator Leahy in this hearing. So I guess 
my question is, have you made up your mind such that if you were 
on the Supreme Court and it was not your case that came up — and 
it could be your case — don’t you feel that you should recuse yourself 
since you’ve already opined on this fundamental issue? 

Judge SOTOMAYOR. I have not prejudged the question that the 
Supreme Court left open in Heller, and the question the court left 
open itself was, should it reexamine the issue of whether this right 
should be incorporated against the States or not? It didn’t, in large 
measure, because the issue before the court at that moment was 
the right with respect to Federal Government regulation. 

I have not made up my mind. I didn’t say that I believed it 
wasn’t fundamental or that I hold a view that it’s not. I don’t hold 
a view about whether it should be incorporated or not. The issue 
before me and the panel in Maloney was whether the Supreme 
Court had said that and what Second Circuit had said about that 
issue. 

Senator Sessions. Has any other Circuit said it was not a funda- 
mental right, other than your — your panel’s decision? 

Judge SoTOMAYOR. There is one Circuit, the Seventh Circuit, in 
a decision written by Judge Easterbrook, who came to the same 
conclusion. 

Senator Sessions. Did he say — did he say it was not a funda- 
mental right, though, in that opinion? I don’t believe they did. 

Judge SOTOMAYOR. He may not have because 

Senator Sessions. And that was a question — my question I was 
asking. So it’s a problem for people. We ask about abortion. It’s not 
explicitly referred to in the Constitution, but you say that’s a fun- 
damental right. And we have in the Constitution language that 
says “the right of the people to keep and bear arms shall not be 
infringed”, and there’s a question about that, that it’s not a funda- 
mental right. So I think that’s what makes people worry about our 
courts and our legal system today and whether agendas are being 
promoted through the law rather than just strictly following what 
the law says. 

Judge SOTOMAYOR. Senator, may I 

Senator Sessions. Yes. 

Judge SOTOMAYOR. — address my use of the word “fundamental”? 
Fundamental is a legal term that I didn’t make up, it was the Su- 
preme Court’s term. And it used it in the context — and uses it in 
the context — of whether a particular constitutional provision binds 
the States or not. And so I wasn’t using the word — I. The panel 


VerDate Nov 24 2008 1 1 :18 Jun 24, 2010 Jkt056940 PO 00000 Frm 00406 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



395 


wasn’t using the word in Maloney in the sense of its ordinary 
meaning. 

Senator Sessions. I know you were using the constitutional legal 
meaning, but that’s hugely important because if it’s not a funda- 
mental right, it’s not incorporated. Isn’t that correct? 

Judge SOTOMAYOR. Well 

Senator Sessions. And it will not apply to the States fundamen- 
tally. Isn’t that the bottom line? 

Judge SoTOMAYOR. Well, when the court looks at that issue it 
will decide, is it incorporated or not, and it will determine, by ap- 
plying the test that it has subsequent to its old precedent, whether 
or not it is fundamental, and hence, incorporated. But the Maloney 
decision was not addressing the merits of that question, it was ad- 
dressing what precedent said on that issue. 

Senator Sessions. All right. Well, we’ll review that. 

On the question of foreign law, you, yesterday, said that — said 
this: “Unless the statute requires or directs you to look at foreign 
law,” and some do — some statutes do, by the way. You go on to say, 
“The answer is no. Foreign law cannot be used as a holding, or a 
precedent, or to bind or influence the outcome of a legal decision 
interpreting the Constitution or American law.” That’s a pretty 
good statement, I think. But this is what you said before in your 
speech to the American Civil Liberties Union, actually in April, just 
two or 3 months ago in Puerto Rico. 

You said this: “International law and foreign law will be very im- 
portant in the discussion of how we think about unsettled issues 
in our own legal system. It is my hope that judges everywhere will 
continue to do this, because within the American legal system 
we’re commanded to interpret our law in the best way we can, and 
that means looking to what other — anyone else has said to see if 
it has persuasive value.” So that’s troubling. 

Now, you also said, yesterday, that you agreed with Justice 
Scalia and Justice Thomas on the point that one has to be very 
cautious, even in using foreign law with respect to things American 
law permits you to do. I don’t think that’s exactly correct or a fair 
summary of the import of your speech. 

This is what you said before the ACLU group a month or two 
ago: “And that misunderstanding”, about using foreign law, “is, un- 
fortunately, endorsed by some of our Supreme Court Justices.” 
Both — “unfortunately endorsed”. Both Justice Scalia and Justice 
Thomas have written extensively, criticizing the use of foreign and 
international law in Supreme Court decisions. They have some- 
what a valid point, and you point that out. 

But then you go on to say, “But I think I share more the ideas 
of Justice Ginsburg and her thinking in believing that unless 
American courts are more open to discussing the ideas raised in 
foreign cases and by international cases, that we’re going to lose in- 
fluence in the world.” 

So everybody knows. There’s been a fairly robust, roaring debate 
over this question. There are basically two sides, one led by Justice 
Ginsburg and one led by Justices Scalia and Thomas. Don’t you 
think a fair reading of this statement is that you came down on 
the side of Justice Ginsburg? 


VerDate Nov 24 2008 1 1 :18 Jun 24, 2010 Jkt056940 PO 00000 Frm 00407 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



396 


Judge SOTOMAYOR. No, sir. Because these conversations were in 
the context — and discussions were in the context of my pointing 
out, just as she had, that foreign law can’t be a holding, it can’t 
be precedent, it can’t be used in that way. She is talking about the 
way I was to — and what I said in my speech at the beginning and 
the end, ideas. What are you thinking about? Judges use Law Re- 
view articles, they use statements by other courts. The New York 
Court of Appeals, in a recent case, looked to foreign law to address 
an issue that it was considering, not in terms of a holding for the 
court, but a way of thinking about it that it would consider. 

My point is that I wasn’t advocating that it should ever serve as 
precedent or ever serve as a holding. I was talking about the dialog 
of ideas and 

Senator Sessions. Well, you know, we go — I just think that you 
laid out positions and you came down on one side, and I think 
that’s a fair summary of that speech which other people — others 
can read and make up their own mind. 

You ask about the PRLDF, the Legal Defense Fund of which you 
were a member and a member of the board for 12 years. And in 
response to Senator Graham’s question, you say you’ve never seen 
any briefs and that the main focus of your work at the organization 
was fund raising. Is that accurate? 

Judge SoTOMAYOR. When I was responding to the Senator I was 
talking about the board in general. I belonged to many committees, 
and so I did other things besides fund raising. But I was beginning 
to explain what the structure of the board was and what the pri- 
mary responsibility of board members is. But clearly, board mem- 
bers serve other functions in an organization. 

Senator Sessions. You did serve on the Litigation Committee, 
and boards are supposed to, I would think — and legally are re- 
quired — to superintend the activities of the organization that 
they’re a member of. And then you have committees of the board 
who do various things. I’m looking at a June 1987 document, re- 
ported minutes of the board, the Litigation Committee: “Sonia 
Sotomayor reported that the committee, in addition to reviewing 
and recommending a litigation program, had identified three initia- 
tives.” 

In October 1987 — I’m just looking at some of the documents we 
were given — litigation report. “Chairman Sotomayor summarized 
the activities of the committee over the last several months, which 
included the review of the litigation efforts of the past and present, 
and initial exploration of potential areas of emphasis. Member 
Sotomayor advised that a preliminary report would be provided at 
January meeting.” And then at the January meeting, there’s about 
a 50-page document summarizing 30 or more cases that the board 
had undertaken. 

A number of them are pretty significant and very consistent with 
the kind of case that we had in the Firefighters case, where the 
board had filed litigation to really basically insist that you have 
perfect harmony between the applicants for a job and those who 
are selected for promotions. 

Isn’t that true that you were more active than you may have sug- 
gested to Senator Graham yesterday? 
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Judge SoTOMAYOR. No, because, as I said, I was — I started to de- 
scribe the role of the board generally and we were not addressing 
the question of what I did or how I participated. That memo has 
to be examined in context. The memo was a moment in our 12-year 
history where the board was planning a retreat to think about 
what directions, if any, we should consider moving into or not. We 
were not reviewing the individual cases to see if the individual 
cases — what positions were taken, the type of strategies that 
we 

Senator Sessions. Didn’t you know the cases that — that you — 
the position — the organization was — well my time was running out. 

Chairman Leahy. Your time has run out. I was wondering if 
you’d like to finish your answer. 

Senator Sessions. I’ll let you answer. But I’m just want to 

Judge SoTOMAYOR. The end of my answer was, the Fund had 
been involved in a series of areas, employment, public health, edu- 
cation, and others. And so the broader question for the Fund was, 
should we be considering some other areas of interest to the com- 
munity? We held a retreat in which speakers from a variety of dif- 
ferent civil rights organizations, academics, a number of people 
came and just talked to us. I don’t actually remember there being 
a firm decision that followed that, but it was a part of a conversa- 
tion, the sort of retreats that even my court has engaged in: what 
are we doing; what are we thinking about? But it wasn’t a review 
of each individual case to judge its merits. 

Senator Sessions. Thank you. 

Chairman Leahy. Judge, there’s been a lot of talk about the 
Maloney case. I should note, it’s not what you said. It’s what Jus- 
tice Scalia’s opinion for the Supreme Court said in his decision, left 
in place the 123-year-old Supreme Court precedent on guns, did it 
not? 

Judge SOTOMAYOR. Justice Scalia, in a footnote in the Heller de- 
cision, noted the court’s holding that the Second Amendment 
wasn’t incorporated against the States. 

Chairman Leahy. The only reason I mention that. I’ve been a 
gun owner since I was probably 13 years old. I’ve seen nothing 
done by the Supreme Court, by the Second Circuit Court of Ap- 
peals, by the Congress, or by our State legislature that is going to 
change, one way or the other, the ownership that I have of the 
guns I now have. 

Senator Kohl. 

Senator Kohl. Thank you very much. Senator Leahy. 

Judge Sotomayor, you’ve told us that you will follow the law and 
follow precedent, and you’ve made a very big point of this and that 
is all well and good. 

But some of the court’s most important landmark hearings — 
landmark rulings overruled longstanding precedent, like Brown v. 
Board of Education, which ended legal segregation. Now, as an ap- 
pellate judge, as we know, you’re required to always follow prece- 
dent. But as a Supreme Court Justice, you will have the freedom 
to depart from precedent. 

So tell us how you will decide when it is appropriate to alter, 
amend, or even overrule, precedent. 
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Judge SOTOMAYOR. The doctrine of stare decisis is a doctrine that 
looks to the value in the stability, consistency, predictability of 
precedent and it starts from the principles that precedent are im- 
portant values to the society because it helps those goals. It also 
guides judges in recognizing that those who have become before 
them, the judges who have looked at these issues, have applied 
careful thought to the question and view things in a certain way, 
and a court should — a judge should exercise some humility and 
caution in disregarding the thoughts and conclusions of others who 
came — who came in that position before them. 

But that’s not to suggest that the doctrine says that precedence 
is immutable. And, in fact, I believe that England had an experi- 
ment with that question and — and it was not horribly successful. 
Precedents are precedents. They’re not immutable, they have to 
change in certain circumstances. And those circumstances gen- 
erally have been described by Justice Souter in the Casey case, are 
probably the best articulation people have come to in sort of talking 
about the factors that courts think about. 

And it starts with, well, how much reliance has the society put 
into the precedent? What are the costs of changing it? I shouldn’t 
say “start”. He put them in a different order. There’s no real impor- 
tance to the order because all are factors that you put into the 
weighing as a judge looks at an existing precedent. It looks to 
whether the — whatever the court has said. Is it providing enough 
guidance to the court’s below and to — and for people to determine 
what they can or can’t do? Is the precedent administratively work- 
able? 

Number three — and as I said, there’s no ordering to this — are the 
facts that the court assumed in its older precedents. Have those 
changed so that it would raise a question about the court revisiting 
a precedent? Also, has — are the — there are developments in related 
fields to precedents and approaches that are developed in those 
cases that may bring into question the foundation of an older 
precedent. 

Brown v. Board of Education has often been described as a rad- 
ical change by some, and the public perceives it as a radical 
change. When you actually look at its history, you realize there had 
been jurisprudence for over 20 years by the court striking down 
certain — certain schemes that provided “separate but equal”, but in 
fact didn’t achieve their stated goal. 

And so there was underpinnings in Brown v. Board of Education 
that, in those precedents that came before Brown that obviously 
gave the court some cause, some reason to re-think this issue of 
“separate but equal”. They also had before them the — probably one 
of the most famous dissents in American history, which was the 
dissent by Justice Harlan in Plessy. 

And Justice Harlan so carefully laid out what the Constitution 
said, what the principles of the Constitution were that motivated 
the — the Congress to pass those amendments. He laid out the 
court’s precedents in that area and he said, separate but equal is 
just not consistent with the Constitution. 

Now, this isn’t an opinion where he described another group of 
people as different, and so it wasn’t that he was being motivated 
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by his personal views. He was being motivated by a view of the law 
that the court, in Brown, made a change about. 

One final factor the court obviously looks at is the number of 
times a precedent has been reaffirmed by the court, but all of these 
things are decided on the basis of judgment of a particular case 
and the arguments that are raised before a judge, and recognizing 
as a judge that precedent is deserving of deference, precedent, and 
changing it should be done cautiously by a court, but precedent 
can’t stand if other things counsel that it not. 

Senator Kohl. Good. 

Judge, I’d like to return to the topic of antitrust. Two years ago 
in the Twombly case. Justice Souter wrote an opinion that sharply 
departed from precedent when it held that a plaintiff must show 
extensive evidence to support an antitrust case before the oppor- 
tunity for any discovery, otherwise the case would be dismissed. 
This decision makes it very difficult for any plaintiff to bring an 
antitrust action, particularly a consumer or small business without 
the resources to develop extensive economic evidence. 

What is your assessment of this decision? Do you share the con- 
cern of many that this does serious damage to enforcement of anti- 
trust law? 

Judge SOTOMAYOR. As with all issues of statutory construction, 
my charge as a judge would be, how do I apply a court’s holding 
in a particular case in the next situation before me? The concern 
that you express is one that I have heard about that expressed by 
some, but as a judge I don’t make policy. I don’t make the policy 
choices for Congress. I’m charged with looking at a particular situ- 
ation that comes before me, looking at the court’s precedent and 
applying it to that situation. 

With respect to that case, I — I — that case, as I understand the 
case, had to do with how much had to be pled. I didn’t understand 
it to mean that there had to be the presentation of evidence at the 
pleading stage, just what had to be pled to withstand a motion to 
dismiss in the case. 

Senator Kohl. Well, my understanding of his decision is that, in 
the future, plaintiffs must show extensive evidence to support an 
antitrust case before the opportunity for any discovery or else the 
case will be dismissed. Now, assuming that’s correct — and I’m not 
telling I’m positive, but assuming that’s correct — does that cause 
you concern? 

Judge SoTOMAYOR. As I said, the issue of concern is not how I 
look at the court’s precedents, because what I’m doing in looking 
at the court’s precedent is thinking about how it applies to another 
case. The question of how to do that and whether that’s right by 
the court would be a question that Congress, who has passed the 
antitrust laws, would have to, in the first instance, think about 
changing. 

Senator Kohl. So then are you saying in a case that would follow 
you would necessarily be bound by Justice Souter’s decision in 
Twombly? 

Judge SOTOMAYOR. The court considers its various precedents in 
the context of a new situation. In the cases decided by the courts, 
they’re applied to the facts of the particular case. Twombly is con- 
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sidered, as are all the court’s precedent in a new case, that exam- 
ines the issue of what a complaint must allege or not allege. 

Senator Kohl. So you would not he hound by the Twombly prece- 
dent, is that what you’re saying? 

Judge SOTOMAYOR. No. It’s precedent. 

Senator Kohl. So you would be bound? 

Judge SoTOMAYOR. It must be applied, as is all the court’s exist- 
ing precedents that have not been rejected by the court. It has to 
be considered and has to be weighed in the situation presented. 

Senator Kohl. All right. I think maybe we can talk about that 
subsequently to understand your meaning and what I’m saying, my 
reading of Twombly versus your reading of Twombly, as it will af- 
fect future antitrust cases. My understanding is that it will have 
a very negative effect on — a negative impact on the average person 
or small business’ ability to bring an antitrust case that might oth- 
erwise have merit, because of the requirement that they present 
enormous amounts of evidence even before they can go to discovery 
or the case is dismissed. 

Now, if I’m speaking accurately, then I think that that’s a prece- 
dent that needs to be thought about very carefully, and that’s why 
I asked the question. 

Judge SOTOMAYOR. And Senator, the one thing I do know as a 
judge is that every argument gets made to the courts not on one 
occasion, but many. The question that will arise is: what’s the ex- 
tent of the court’s application in the next case? 

Senator Kohl. All right. Finally, Judge, the Supreme Court not 
only has the power, as you know, to decide cases and to construe 
the Constitution, but it also has the sole and absolute power to de- 
cide which cases it hears. If you are confirmed, only you and three 
other Justices can decide whether a case will be heard to begin 
with by the Supreme Court. In recent times, the Supreme Court 
has received appeals in nearly 7,000 cases each year and it only 
hears about 70 or 80 cases, as you know. In other words, the Jus- 
tices choose to hear only about 1 percent of the appeals that they 
receive. This is obviously a very, very crucial power that Justices 
have. 

Now, I recognize that one of the criteria for choosing cases is to 
resolve disagreement among the Circuit Courts about a particular 
aspect of the law, but many of the most important and prominent 
cases in the history of the Supreme Court did not involve splits 
into Circuit Courts, but were instead cases of national importance. 

So how will you determine which cases are so important as to 
warrant review by the Supreme Court? In other words, which 1 
percent of those appeals will you consider? 

Judge SOTOMAYOR. What I know, and you did accurately describe 
one aspect of the Supreme Court’s local rules that suggest just that 
Justices will consider a variety of factors in whether to grant cert 
or not, and one of those listed factors is disagreement among the 
Circuits, disagreements among the Circuits and Circuits and State 
courts and issues that have not been adequately addressed but re- 
quire being addressed for a variety of different reasons. 

It is very difficult to talk in the abstract about when cert should 
be granted because each situation presents a different set of facts 
and each question about whether a case is in the right posture to 
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look at an issue — as I said yesterday, sometimes there — yesterday 
I said — I may have explained earlier in a response to Senator Spec- 
ter, and I know that you had stepped away, there are procedural — 
there are cases that present other arguments than the one that the 
Circuit split exists on, and those other arguments might dispose of 
the case in the way the Circuit Court did and not necessitate the 
reaching of an issue. 

There’s a question, at least as some Justices have defined it, of 
whether there’s been enough percolation among the Circuit Courts 
so that all of the views of a particular issue have been fully ex- 
plored. The circumstances and the issues that each Justice uses de- 
pends on the facts and the posture of what comes before it. I would 
obviously consider the court’s local rules. I would give consideration 
to the point that some have raised, that the court is not doing 
enough. 

But that can’t counsel taking cases. That could only be — look at 
my — look at the workload and see, can the case — can the court do 
this if it meets all the other criteria that goes into the mixture of 
whether to grant cert or not? You don’t, like Congress, think about 
policy, we’re going to decide 150 cases this year. You look at the 
cases that come before you and you figure out which ones are in 
a place to be reviewed. 

Senator Kohl. Thank you. 

Chairman Leahy. Thank you very much. 

Senator Hatch, we’ll turn to you and then we will — and then we 
will take a break after you’re finished. 

[Recess at 4:55 p.m. to 5:08 p.m.] 

Chairman Leahy. Welcome back. Judge. We will skip over one 
and go to Senator Feingold. You are recognized for up to 20 min- 
utes. I keep adding the “up to” hoping somebody will follow my ex- 
ample. 

Senator Feingold. Well, I 

Chairman Leahy. But I do mean nobody will be cut off before 20 
minutes. 

Senator Feingold. Thank you, Mr. Chairman. I understand, and 
I’d like to begin using my time by asking that a letter from former 
members of PRLDEF’s Board describing the role of board members, 
which does not include choosing or controlling litigation — I’d ask 
unanimous consent. 

Chairman Leahy. Without objection it will be part of the record. 

[The letter appear as a submission for the record.] 

Senator Feingold. Thank you, Mr. Chairman. 

Judge, again, thanks for your tremendous patience. I’d like to 
start by talking for a moment about the recent Supreme Court de- 
cision in Caperton v. Massey. I consider this a significant case that 
bears upon the flood of special interest money that threatens to un- 
dermine public confidence in our justice system. The facts of this 
case are notorious: John Grisham used them as an inspiration for 
his novel. The Appeal. 

A jury in West Virginia returned a $50 million verdict for a large 
coal company, and pending the appeal, the company’s CEO spent 
$3 million to elect an attorney named Brent Benjamin to the state 
supreme court. That was a huge amount of money, relatively 
speaking — more than the amount spent by all of Benjamin’s other 
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financial supporters combined. Benjamin won the election, became 
a West Virginia Supreme Court Justice, and lo and behold, he 
voted to overturn that $50 million verdict against his main cam- 
paign contributor. Twice, he refused to recuse himself in the case, 
despite his obvious conflict of interest. 

Last month, the Supreme Court held that Benjamin’s failure to 
recuse himself was intolerable under our Constitution’s guarantee 
of due process of law. The court also noted approvingly that most 
states have adopted codes of judicial conduct that prevent this kind 
of conflict, and to that end, I commend the Wisconsin Supreme 
Court’s plan to revise its recusal rules to provide additional safe- 
guards that protect judicial impartiality. 

You’ve been a judge for many years and you may have seen ex- 
amples when you thought a judge should have withdrawn, al- 
though hopefully none were as egregious as this case. In your opin- 
ion, what additional steps should judges and legislators take to en- 
sure that the judiciary is held to the highest ethical standards and 
that litigants can be confident that their cases will be handled im- 
partially? 

Judge SOTOMAYOR. Senator, I would find it inappropriate to 
make suggestions to Congress about what standards it should hold 
judges to or litigants to. That’s a policy choice that Congress will 
consider. 

I note that the American Bar Association has a Code of Conduct 
that applies to litigants. The Judicial Code has a Code of Conduct 
for judges. And as you noted in — in the State system where judges 
are elected, many States are doing what I just spoke about, making 
and passing regulations. 

Caperton was a case that was taken under the local rules of the 
Supreme Court, presumably, that exercises supervisory powers 
over the functioning of the courts and it presented, obviously, a sig- 
nificant issue because the court took it and decided the case. 

At issue fundamentally is that judges, lawyers, all professionals 
must, on their own, abide by the highest standards of conduct. And 
I have given a speech on this topic to students at Yale at one point 
where I said the law is only the minimum one must do. Personally, 
one must act in a way in cases to ensure that you’re acting con- 
sistent with your sense of meeting the highest standards of the pro- 
fession. 

Senator Feingold. Thank you. Judge. 

As I’m sure you know, on the last day of the term, the Supreme 
Court ordered that a pending case involving federal election law 
called Citizens United v. FEC be re-argued in September. It’s quite 
possible that you will be a member of the court by then. I do not 
intend to ask you how you would rule in that case, but I do want 
to express my very deep concern about where the Supreme Court 
may be heading, and then pose a general question to you. 

In 2003, the court, in a 5-4 ruling, upheld the McCain-Feingold 
bill against constitutional challenge. I believe that ruling accu- 
rately applied the court’s previous precedents and recognized that 
Congress must have the power to regulate campaign finance to ad- 
dress serious problems of corruption and the appearance of corrup- 
tion. 
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Since the arrival on the court of its two newest memhers, the 
court seems to have started in another direction on these issues, 
striking down or significantly narrowing two provisions of the law: 
the Millionaire’s Amendment in the Davis case and the issue ad 
provision in Wisconsin Right to Life. Several Justices have even ar- 
gued that corporations and living persons should have the same 
constitutional rights to support their chosen candidates and that 
Austin V. Michigan Chamber of Commerce, a case rejecting that 
idea, should he overruled. 

Austin is premised on what I believe is an absolutely reasonable 
conclusion that the political activities of corporations may be sub- 
jected to greater regulation because of the legal advantages given 
to them by the states that allow them to amass great wealth. In 
scheduling re-argument in the Citizens United case, the court spe- 
cifically asked the parties to address whether Austin should be 
overruled. If the court does that, and depending on how exactly it 
rules. Judge, it may usher in an era of unlimited corporate spend- 
ing on elections that the nation has not seen since the 19th cen- 
tury. 

Without addressing the specifics of the Citizens United case. I’d 
like to ask you what the Constitution and the Supreme Court’s 
precedents generally provide about the rights of corporations, and 
what the current state of the law is as far as corporate participa- 
tion in elections, as you understand it. 

Judge SOTOMAYOR. Senator, I have attempted to answer every 
question that’s been posed to me. You have noted that Citizens 
United is on the court’s docket for September. I think it’s Sep- 
tember 9th. If I were confirmed for the — to the court, it would be 
the first case that I would participate in. 

Given that existence of that case, the very first one, I think it 
would be inappropriate for me to do anything to speak about that 
area of the law because it would suggest that I’m going into that 
process with some prejudgment about what precedent says and 
what it doesn’t say, and how to apply it in the open question the 
court is considering. I appreciate what you have said to me, but 
this is a special circumstance given the pendency of that particular 
case. 

Senator Feingold. And frankly. Judge, I probably would say the 
same thing if I were in your shoes, given 

[Laughter.] 

Senator Feingold. — given the facts as they are. I appreciate the 
opportunity to express what I wanted to say about that. 

And with that, Mr. Chairman, I’m going to use up less than half 
of my time. 

Chairman Leahy. All right. Thank you. I think you’ve set a fan- 
tastic example. 

[Laughter.] 

Chairman Leahy. I commend you. I say that in a totally non- 
partisan fashion. 

Senator Grassley. 

Senator Grassley. I assume that I get the time that he didn’t 
use? 

Chairman Leahy. No. 

[Laughter.] 
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Chairman Leahy. No. After your demonstrator, was it yester- 
day — your demonstrator, that you tend to turn people on, we don’t 
need any more. 

[Laughter.] 

Senator Grassley. Okay. 

Chairman Leahy. We don’t need any more excitement. Senator 
Grassley. 

Senator Grassley. Yeah. 

Chairman Leahy. We want it as low-key as possible. But you — 
you do have up to 20 minutes. The opportunity is up to 20 minutes. 

Senator Grassley. Now, I believe that I’m going to ask you 
something you’ve never been asked before during this hearing, I 
hope. I’d like to be original on something. 

I want to say to you that there’s a Supreme Court decision called 
Baker v. Nelson, 1972. It says that the Federal courts lack jurisdic- 
tion to hear due process and equal protection challenges to State 
marriage laws “for want of substantial Federal question”, which ob- 
viously is an issue the courts deal with quite regularly, I mean, the 
issue of is it a Federal question or not a Federal question. 

So do you agree that marriage is a question reserved for the 
States to decide based on Baker v. Nelson? 

Judge SOTOMAYOR. That also 

Senator Grassley. I thought I’d ask a very easy 

Judge SOTOMAYOR. — is a question that’s pending and impending 
in many courts. As you know, the issue of marriage and what con- 
stitutes it is a subject of much public discussion, and there’s a 
number of cases in State courts addressing the issue of what — who 
regulates it, under what terms. 

Senator Grassley. Can I please interrupt you? 

Judge SOTOMAYOR. Uh-huh. 

Senator Grassley. I thought I was asking a very simple question 
based upon a precedent that Baker v. Nelson is, based on the prop- 
osition that yesterday, in so many cases, whether it was Griswold, 
whether it was Roe v. Wade, whether it was Chevron, whether it’s 
a whole bunch of other cases that you made reference to, the Casey 
case, the Gonzalez case, the Leegan Creative Leather Products case, 
the Kelo case. You made that case to me. You said these are prece- 
dents. Now, are you saying to me that Baker v. Nelson is not a 
precedent? 

Judge SOTOMAYOR. No, sir. I just haven’t reviewed Baker in a 
while, and so I actually don’t know what the status is. If it is the 
court’s precedent, as I’ve indicated in all of my answers, I will 
apply that precedent to the facts of any new situation that impli- 
cates it. 

Senator Grassley. Well 

Judge SOTOMAYOR. Always the first question for a judge. 

Senator Grassley. Well, then tell me — tell me what sort of a 
process you might go through if a case, a marriage case, came to 
the Supreme Court of whether Baker v. Nelson is precedent or not, 
because I assume if it is precedent, based on everything you told 
us yesterday, you’re going to follow it. 

Judge SOTOMAYOR. The question on a marriage issue will be, two 
sides will come in. One will say Baker applies, another will say this 
court’s precedent applies to this factual situation, whatever the fac- 
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tual situation is before the court. They’ll argue about what the 
meaning of that precedent is, how it applies to the regulation that’s 
at issue, and then the court will look at whatever it is that the 
State has done, what law it has passed on this issue of marriage, 
and decide. Okay, which precedent controls this outcome? It’s not 
that I’m attempting not to answer your question. Senator Grassley. 
I’m trying to explain the process that would be used Again, this 
question of how, and what is constitutional or not, or how a court 
will approach a case and what precedent to apply to it, is going to 
depend on what’s at issue before the court. Could the State do what 
it did? 

Senator Grassley. Can I interrupt you again? Following what 
you said yesterday, that certain things are precedent, I assume 
that you’ve answered a lot of questions before this Committee 
about — even after you said that certain things are precedent, of 
things that are going to come before the court down the road 
when — if you’re on the Supreme Court. You didn’t seem to com- 
promise or hedge on those things being precedent. Why are you 
hedging on this? 

Judge SOTOMAYOR. I’m not on this because the holding of Baker 
V. Nelson is it’s holding. As a holding, it would control any similar 
issue that came up. It’s been a while since I’ve looked at that case 
so I can’t 

Senator Grassley. Okay 

Judge SoTOMAYOR. — as I could with some of the more recent 
precedent of the court or the more core holdings of the court on a 
variety of different issues, answer exactly what the holding was 
and what the situation that it applied to. I would be happy. Sen- 
ator, as a follow-up to a written letter, or to give me the oppor- 
tunity to come back tomorrow and just address that issue. I’d have 
to look at Baker again. 

Senator Grassley. I would appreciate it. 

Judge SOTOMAYOR. It’s been too long since I’ve looked at it. 

Senator Grassley. Yeah. You 

Judge SOTOMAYOR. So it may have been, sir, as far back as law 
school, which was 30 years ago. 

Senator Grassley. Oh, were you probably in grade school, you 
were at that time. 

Judge SOTOMAYOR. Yeah. It was — I know that I looked at it, sir. 

Senator Grassley. Okay. Okay. 

I want to go on, but I would like to have you do that, what you’d 
suggested you’d answer me further after you’ve studied it. 

I have a question that kind of relates to the first question. In 
1996, Congress passed, and President Clinton signed into law, the 
Defense of Marriage Act which defined marriage for the purpose of 
Federal law as between one man and one woman. It also prevents 
a State or territory from giving effect to another State that recog- 
nizes same-sex marriages. Both provisions have been challenged as 
unconstitutional and Federal courts have upheld both cases, one is 
the Wilson case, one is the Bishops case, in District Court. 

Do you agree with Federal courts which have held that the De- 
fense of Marriage Act does not violate the full faith and credit 
clause and is an appropriate exercise of Congress’ power to regu- 
late conflicts between laws in different States? 
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Judge SOTOMAYOR. That’s very similar to the Austin situation, 
but the ABA rules would not permit me to comment on the merits 
of a case that’s pending or impending before the Supreme Court. 
The Supreme Court has not addressed the constitutionality of that 
statute, and to the extent that lower courts have addressed it and 
made holdings, it is an impending case that could come before the 
Supreme Court. So, I can’t comment on the merits of that case. 

Senator Grassley. Okay. Have you ever made any rulings on the 
full faith and credit clause? 

Judge SOTOMAYOR. I may have. But if your specific question is, 
have I done it with respect to a marriage-related issue 

Senator Grassley. Well, I’m not 

Judge SOTOMAYOR. No. 

Senator Grassley. On any — on anything in the full faith and 
credit clause. 

Judge SOTOMAYOR. I actually have no memory of doing so. 

Senator Grassley. Okay. That’s Okay. No, you can stop there. 
That’s Okay. 

Now, I’m going to go to a place where Senator Hatch left off, but 
I’m not going to repeat any of the questions that he asked. But 
there’s one that I want to ask, and I feel a little bit guilty on this. 
My dad used to have a saying to us kids when we were harping 
on something. He says, “When are you going to quit beating a dead 
horse?” But I want to ask you anyway. You — ^you also wrote, “I 
wonder whether achieving that goal is possible in all, or even in 
most, cases, and I wonder whether, by ignoring our differences as 
women and men of color, we do a disservice both to the law and 
to society.” 

So the concern I have about the statement is it’s indicating that 
you believe judges should, and must, take into account gender, eth- 
nic background, or other personal preferences in their decision 
making process. Is that what you meant? And I want to follow it 
up so I don’t have to ask two questions: how is being impartial a 
disservice to the law and society? Isn’t justice supposed to be blind? 

Judge SOTOMAYOR. No, I do not believe that judges should use 
their personal feelings, beliefs, or value systems or make their — to 
infiuence their outcomes, and neither do I believe that they should 
consider the gender, race, or ethnicity of any group that’s before 
them. I absolutely do not believe that. 

With respect to, yes, is the — is the goal of justice to be impartial, 
that is the central role of a judge. It — the judge is the impartial de- 
cision maker between parties who come before them. My speech 
was on something else, but I have no quarrel with the basic prin- 
ciples that you have asked me to recognize. 

Senator Grassley. Okay. 

Judge SOTOMAYOR. Now, no quarrel sounds equivocal. They — I do 
believe in those things absolutely, and that’s what I have proven 
I do as a judge. 

Senator Grassley. Okay. 

Then the last one on this point of another remark you made. You 
also stated that you “further accept that our experiences as women 
and people of color affect our decisions”. And then, further, “that 
personal experiences affect the facts that judges choose to see,” and 
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that, further, “there will be some (differences in my judging) based 
on my gender and Latina heritage.” 

Do you believe that it is ever appropriate for judges to allow 
their own identity/politics to influence their judging? 

Judge SOTOMAYOR. No, sir. Absolutely not. 

Senator Grassley. Okay. 

Then I want to move on to another area. This question comes 
from your 1992 Senate questionnaire. You wrote in response to a 
question about judicial activism that “intrusions by a judge upon 
the functions of other branches of government should only be done 
as a last resort and limitedly”. Is this still your position? And let 
me follow up: when would such an intrusion be justified? For exam- 
ple, what is an example of last resort? What is an example of lim- 
ited — “limitedly” ? 

Judge SoTOMAYOR. The answer is, judges and — and the manner 
in which that question was responded to was, to the extent that 
there has been a violation of the Constitution in whatever manner 
of court identifies in a particular case, it has to try to remedy that 
situation in the most narrow way in order not to intrude on the 
functions of other branches or actors in the process. 

The case that I — was discussed in my history has been the Doe 
case, in which I joined the panel decision where the District Court 
had invalidated a statute that found unconstitutional a statute 
that the legislator — legislature had passed on national security let- 
ters. Our panel reviewed that situation and attempted to discern, 
and did discern. Congress’ intent to be that despite a — isolation 
provisions that might have to be narrowly construed to survive con- 
stitutional review, it held that the other provisions of the Act were 
constitutional. 

So the vast majority, contrary to what the District Court did — 
and I’m not suggesting it was intending to violate what I’m describ- 
ing, but the court took a different view than the Circuit did — we 
upheld the statute in large measure. To the extent that we thought 
there were, and found that there were two provisions that were un- 
constitutional, we narrowly construed them in order to assist in ef- 
fecting Congress’ intent. That’s what I talked about “limitedly” in 
that answer. 

Senator Grassley. Okay. 

A little bit along the same line, in your Law Review articles you 
wrote that, “Our society would be straitjacketed were not the 
courts, with the able assistance of the lawyers, constantly over- 
hauling” — and I don’t know whether that’s your emphasis or mine, 
but I’ve got it underlined — “the law and adapt” — maybe I’d better 
start over again. 

“Our society would be straitjacketed were it not — were not the 
courts, with the able assistance of the lawyers, constantly over- 
hauling the law and adapting it to the realities of ever-changing so- 
cial, industrial, and political changes.” 

The explanation of the statement from you. I think you’re saying 
that judges can twist the law regardless of what the legislature, 
the elected branch of government, has enacted into law. It’s kind 
of my interpretation of that. Obviously I think you’re going to tell 
me you don’t mean that, but at least you know where I’m coming 
from. 
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Judge SOTOMAYOR. No. That interpretation was clearly not my 
intent, and if — I don’t actually remember those particular words, 
but I do remember the speech. I’m assuming you’re talking about 
returning majesty to the law. And there I was talking about a 
broader set of questions, which was how to bring the public’s re- 
spect back to the function of judges. 

And I was talking about — that judges — that lawyers have an ob- 
ligation to explain to the public the reasons why what seems un- 
predictable in the law has reasons, and I mentioned in that speech 
that one of the big reasons is that Congress makes new laws. That 
was the very first reason I discussed. And also that there’s new 
technology, there’s new developments in society, and what lawyers 
do is come in and talk to you about, okay, we’ve got these laws, 
how do you apply them to this new situation? 

And what judges do — and that’s why I was talking about the as- 
sistance of judges of lawyers — is what you do, is you look at the 
court’s precedent, you look at what a statute says and you try to 
understand the principles that are at issue and apply them to what 
the society is doing, and that was the focus of my speech, which 
was, talk to the public about the process. Don’t feed into their cyni- 
cism that judges are activists, that judges are making law. Work 
at explaining to the — to the public what the process is. I also talk 
to — part of my speech is what judges can do to help improve re- 
spect of the public in the legal process. 

Senator Grassley. So the use of the word “overhaul” does not in 
any way — “overhaul the law” 

Judge SoTOMAYOR. Right. 

Senator Grassley. — does not in any way imply usurpation of leg- 
islative power by the courts? 

Judge SOTOMAYOR. No. And if you look at what I was talking 
about, it was, the society develops. 

Senator Grassley. Yeah. 

Judge SOTOMAYOR. We are not, today, what we were 100 years 
ago in terms of technology, medicine, so many different areas. 
There are new situations that arise and new facts that courts look 
at. You apply the law to those situations, but that is the process 
of judging which is sort of trying to figure out, what does the law 
say ab^out a set of facts that may not have been imagined at the 
time of the founding of the Constitution, but it’s what the judge is 
facing then: how do you apply it to that? 

Senator Grassley. Yeah. 

I want to go back to Bidden based upon my opportunity to reflect 
on some things you said yesterday. The time limit to file a case in 
Bidden was 3 years. Mr. Bidden was approached for what he clas- 
sified as extortion in November 2003. Two months later, in Janu- 
ary of 2004, he filed his lawsuit. But under your ruling, Mr. Bidden 
was required to file his lawsuit in July 2002, close to a year and 
a half before he was actually extorted. So that doesn’t make sense 
to require someone to file a lawsuit on a perceived chance that an 
order might occur. 

You also testified that the Supreme Court’s Kelo decision was not 
relevant to the Bidden holding, but your opinion, in cursory fash- 
ion, which is a problem that we addressed yesterday, states that 
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if there was no Statute of Limitations issue, Kelo would have per- 
mitted Mr. Didden’s property to be taken. 

It’s hard to believe that an individual’s property can be seized 
when he refuses to be extorted without any constitutional violation 
taking place. It’s even harder to believe that, under these cir- 
cumstances, Mr. Bidden — Mr. Bidden did not deserve his day in 
court or at least some additional legal analysis. 

Could you please explain how Mr. Bidden could have filed his 
lawsuit July 2002 before he was extorted in November 2003? And 
also please explain why a July 2002 filing would not have been dis- 
missed because there was no proof that Mr. Bidden had suffered 
an injury, only an allegation that he might be injured in the future. 

Judge SOTOMAYOR. The basis of Mr. Bidden’s lawsuit was, the 
State can’t take my property and give it to a private developer, 
and — ^because that is not consistent with the Takings Clause of the 
Constitution. 

To the extent he knew the State — and there’s no dispute about 
this — that the State had found a public use for his property, that 
it had a public purpose, that it had an agreement with a private 
developer to let that developer take the property, he knew that he 
was injured because his basic argument was, the State can’t do 
this. It can’t take my property and give it to a private developer. 

The Supreme Court, in Kelo, addressed that question and said 
under certain circumstances the State can do that if it’s for a public 
use and a public purpose. And so his lawsuit essentially addressing 
that question came 5 years after he knew what the State was 
doing. The issue of extortion was a question of whether the private 
developer, in setting a lawsuit with them, was engaging in extor- 
tion, and extortion is an unlawful asking of money with no basis. 
But the private developer had a basis. He had an agreement with 
the State. And so that is a different issue than the timeliness of 
Mr. Bidden’s complaint. 

Chairman Leahy. Thank you. 

Chairman Leahy. Senator Cardin? We’ll recognize Senator 
Cardin. And then for those who have to plan, we will then recess 
until 9:30 tomorrow morning. 

Senator Cardin. 

Senator Cardin. Well, Judge, let me first say that since this will 
be my last time in this hearing to address you, to say this has been 
my first confirmation hearing for a — Supreme Court Justice. You 
have set a very high standard for me and for those I might have 
to consider, because there’s always a possibility of future vacancies 
on the Supreme Court. As for responding to our questions, being 
very open with us, and I think really demonstrating the type of re- 
spect for the process that has really shown dignity to you and to 
our committee, I thank you for that. 

I thanked you in the beginning for your willingness to serve the 
public as a prosecutor and as a judge, and now willing to take on 
this really incredible responsibility. I just really want to emphasize 
that again. I don’t know if you thought when you were being con- 
sidered for this what you would have to go through as far as the 
appearance before the Judiciary Committee, but it gets better after 
our hearings, I believe. 
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So let me ask you one or two questions, if I might. I want to fol- 
low up on Senator Kohl’s question on the selection of cases under 
certiorari. As has heen pointed out earlier, mayhe 1 percent of the 
cases that are petitioned to the Supreme Court actually recieve an 
opinion. 

Now, Senator Kohl asked you what standards you would use in 
choosing cases and one factor I believe is important to look at is 
the impact that a Supreme Court case can have on society. I’m 
going to refer to one of your cases, the Boykin case, which was the 
housing case where you allowed that borrower to go forward, Afri- 
can-American, on a discrimination issue. And we’ve seen through- 
out history discrimination against minorities in housing, with red- 
lining and predatory lending. It led to the Fair Housing Act en- 
acted by Congress. 

The Supreme Court has long recognized Title 7 and 8 of the Fed- 
eral Housing Act as part of the coordinated scheme of the Federal 
civil rights laws enacted to end discrimination. But there are still 
major challenges that are out there. Predatory lending still takes 
place. It’s happened during this housing crisis with the subprime 
mortgage market targeted toward minority communities. 

I say that in relationship to the Boykin case, which I agreed with 
your conclusion that it not only could affect the litigants that were 
before you, but could have an impact on industry practice if, in 
fact, there was discrimination and the case was decided by your 
court. 

And the same thing is true in the Supreme Court, more so in the 
Supreme Court. It is the highest judgment of our land. And yes, 
you have to be mindful when you take a case on cert as to the im- 
pact it will have on the litigants. Certainly you have to take into 
consideration if there’s been different, inconsistent rulings in the 
different Circuits. 

But it seems to me that one of the standards I would hope you 
would use in choosing cases is the importance of deciding that par- 
ticular case for the impact it can have on a broader group of people 
in our Nation, whether it’s a housing case that could affect commu- 
nities’ ability to get fair access to mortgages for home ownership, 
or whether it’s a case that could have an impact on a class of peo- 
ple, on environmental or economic issues. And I just would like to 
ask you whether this, in fact, is a reasonable request as you con- 
sider certiorari requests, that one of the factors that is considered 
is the impact it has on the community at large. 

Judge SOTOMAYOR. As I indicated earlier, we don’t make policy 
choices. That means that I would think it inappropriate for a court 
to choose a case because — or a court — a judge to choose a case 
based on some sense of, I want this result on society. A judge takes 
a case to decide a legal issue, understanding its importance to an 
area of law and to arguments that parties are making about why 
it’s important. 

The question of — of impact is different than what a judge looks 
at, which is what’s the state of the law and this question, and 
how — and what clarity is needed, and other factors. But as I said, 
there’s a subtle but important difference in separating out and 
making choices based on policy and how you would like an issue 
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to come out than a question that a judge looks at in terms of as- 
sessing the time at which a legal argument should be addressed. 

Senator Cardin. And I respect that difference and I don’t want 
you to be taking a case to try to make policy. But I do think the — 
need for clarity for the community as to what is appropriate con- 
duct well beyond the litigants of a particular case is a factor where 
clarification is needed and should weigh heavily on whether the 
court takes that type of case or not. 

Judge SoTOMAYOR. There’s just no one factor that controls the 
choice where you say, I’m going to look at every case this way. As 
I said, judges in — in — well, I shouldn’t talk because I haven’t — I’m 
not there. 

Senator Cardin. All right. 

Judge SOTOMAYOR. But my understanding of the process is that 
it’s not based on those policy implications of an outcome. 

Senator Cardin. Uh-huh. 

Judge SOTOMAYOR. It’s based on a different question than that. 

Senator Cardin. Well, let me conclude on one other case that you 
ruled on where I also agree with your decision, and that’s in Ford 
V. McGinnis, where you wrote a unanimous panel opinion over- 
turning a District Court summary judgment, finding in favor of the 
Muslim inmate who was denied, by prison officials, access to his re- 
ligious meals marking the end of Ramadan. You held that the in- 
mate’s fundamental rights were violated and that the opinions of 
the Department of Corrections and religious authorities cannot 
trump the plaintiffs sincere and religious beliefs. 

Religious Freedom is one of the basic principles in our Constitu- 
tion. As I said in my opening comments, it was one of the reasons 
my grandparents came to America. The freedom of religion expres- 
sion is truly a fundamental American right. Please share with us 
your philosophy as to — maybe that’s the wrong use of terms, but 
the importance of that provision in that Constitution and how you 
would go about dealing with cases that could affect this funda- 
mental right in our Constitution. 

Judge SOTOMAYOR. I — I don’t mean to be funny, but the court 
has held that it’s fundamental in the sense of incorporation against 
the States. 

[Laughter.] 

Judge SOTOMAYOR. But it is a very important and central part 
of our democratic society that we do give freedom of religion, of 
practice of religion, that the Constitution restricts the — the State 
from establishing a religion, and that we have freedom of expres- 
sion and speech as well. 

Those freedoms are central to our Constitution. The four cases, 
others that I have rendered in this area, recognize the importance 
of that in terms of one’s consideration of actions that are being 
taken to restrict it in a particular circumstance. Speaking further 
is difficult to do, again, because of the role of a judge. To say it’s 
important, that it’s fundamental, that it’s legal in common mean- 
ing, is always looked at in the context of a particular case. What’s 
the State doing? 

In the Ford case that you just mentioned, the question there be- 
fore the court was, did the District Court err in considering wheth- 
er or not the religious belief that this prisoner had was consistent 
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with the established traditional interpretation of a meal at issue? 
Okay. 

And what I was doing was applying very important Supreme 
Court precedent that said it’s the subjective belief of the individual. 
Is it really motivated by a religious belief? That’s one of the rea- 
sons we recognize conscientious objectors, because we’re asking a 
court not to look at whether this is orthodox or not, but to look at 
the sincerity of the individual’s religious belief and then look at 
what the State is doing in light of that. So that was what the issue 
was in Ford. 

Senator Cardin. Well, thank you for that answer. Again, thank 
you very much for the manner in which you have responded to our 
questions. 

Thank you, Mr. Chairman. 

Chairman Leahy. Thank you. Thank you very much. Senator 
Cardin. 

As I noted earlier, we will now recess until 9:30 tomorrow morn- 
ing. I wish you all a pleasant evening. Thank you. 

[Whereupon, at 5:50 p.m. the Committee was recessed.] 
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CONTINUATION OF THE NOMINATION OF 
HON. SONIA SOTOMAYOR, TO BE AN ASSO- 
CIATE JUSTICE OF THE SUPREME COURT 
OF THE UNITED STATES 


THURSDAY, JULY 16, 2009 

U.S. Senate, 

Committee on the Judiciary, 

Washington, D.C. 

The Committee met, pursuant to notice, at 9:33 a.m., in room 
SH-216, Hart Senate Office Building, Hon. Patrick J. Leahy, 
Chairman of the Committee, presiding. 

Present: Senators Leahy, Kohl, Feinstein, Feingold, Schumer, 
Durbin, Cardin, Whitehouse, Klobuchar, Kaufman, Specter, 
Franken, Sessions, Hatch, Grassley, Kyi, Graham, Cornyn, and 
Coburn. 

Chairman Leahy. Judge, thank you. Judge Sotomayor, welcome 
back to the Committee for a fourth day. If this seems long, it is a 
day more than either Chief Justice Roberts or Justice Alito was 
called upon to testify. But you seem to have weathered it well, and 
I hope the Senators have, too. 

Yesterday we completed the extended first round of questions, 
and an additional eight Senators got approximately halfway 
through a follow-up round. This morning we can continue and 
hopefully conclude. 

Senator Kyi is recognized next for 20 minutes, or as I say with 
hope springing eternal — I keep saying “up to 20 minutes.” Nobody 
is required to use the full 20 minutes, but I would hasten to add, 
everybody is certainly entitled to. 

Senator Kyi. 

Senator Kyl. Mr. Chairman, before I begin, for those who are 
watching this on television, I would just note that I don’t think we 
put Judge Sotomayor on the hot seat with our questions, but we 
certainly did with the temperature in this room yesterday, and for 
that I apologize. And I note that it could get a little steamy this 
morning, too. I know it is cold back there, but it is not at all cool 
where we are. 

Chairman Leahy. If I could respond 

Senator Kyl. If there is ever a question about Judge Sotomayor’s 
stamina in a very hot room, that question has been dispelled with- 
out any doubt whatsoever. 

Chairman Leahy. If I might — and I will ask them to set the clock 
back to the 20 minutes so this does not go into your time — it is 
really an interesting thing, because anybody who has gone up 

(413) 
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where the press are, it is like an icehox up there. And I am hoping 
we can get this — hut at least the microphone is working. I want to 
thank Senator Sessions for offering me his microphone yesterday, 
but that did not work. And I want to thank Senator Franken for 
letting me use his. 

So if we start the clock back over so I do not take this out of Sen- 
ator Kyi’s time. Senator Kyi, please go ahead, sir. 

Senator Kyl. Thank you, and good morning. Judge. 

Judge SOTOMAYOR. Good morning. 

Senator Kyl. In response to one of Senator Sessions’ questions 
on Tuesday about the Ricci case, you stated that your actions in 
the case were controlled by established Supreme Court precedent. 
You also said that a variety of different judges on the appellate 
court were looking at the case in light of established Supreme 
Court and Second Circuit precedent. And you said that the Su- 
preme Court was the only body that had the discretion and the 
power to decide how these tough issues should be decided. Those 
are all quotations from you. 

Now, I have carefully reviewed the decision, and I think the re- 
ality is different. No Supreme Court case had decided whether re- 
jecting an employment test because of its racial results would vio- 
late the civil rights laws. Neither the Supreme Court’s majority in 
Ricci nor the four dissenting judges discussed or even cited any 
cases that addressed the question. In fact, the Court in its opinion 
even noted — and I am quoting here — that “this action presents two 
provisions of Title VII to be interpreted and reconciled with few, if 
any, precedents in the court of appeals discussing the issue.” 

In other words, not only did the Supreme Court not identify any 
Supreme Court cases that were on point; it found few, if any, lower 
court opinions that even addressed the issue. 

Isn’t it true that you were incorrect in your earlier statement 
that you were bound by established Supreme Court and Second 
Circuit precedent when you voted each time to reject the fire- 
fighters’ civil rights complaint? 

STATEMENT OF HON. SONIA SOTOMAYOR, TO BE AN ASSO- 
CIATE JUSTICE OF THE SUPREME COURT OF THE UNITED 

STATES 

Judge SOTOMAYOR. Senator, I was — let me place the Ricci deci- 
sion back in context. The issue was whether or not employees who 
were a member of a disparately impacted group had a right under 
existing precedent to bring a lawsuit. Did they have a right to 
bring a lawsuit on the basis of prima facie case and what would 
that consist of? 

That was established Second Circuit precedent and had been, at 
least up to that point, concluded from Supreme Court precedents 
describing the initial burden that employees had. That was 

Senator Kyl. Well, are you speaking here — ^you said had the 
right to bring the lawsuit. It is not a question of standing. There 
was a question of summary judgment. 

Judge SOTOMAYOR. Exactly. Exactly, which is, when you speak 
about a right to bring a lawsuit, I mean what’s the minimum 
amount of good-faith evidence do they have to actually file the com- 
plaint. And established precedent said you can make out, an em- 
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ployee, a prima facie case of a violation of Title VII under just 
merely by — not “merely.” That’s denigrating it. By showing a dis- 
parate impact. 

Then the city was faced with the choice of, OK, we’re now facing 
two claims, one 

Senator Kyl. If I could just interrupt, we only have 20 minutes 
here, and I am aware of the facts of the case. I know what the 
claims were. The question I asked was very simple. You said that 
you were bound by Supreme Court and Second Circuit precedent. 
What was it? There is no Supreme Court precedent, and as the 
Court itself noted, they could find few, if any. Second Circuit prece- 
dents. 

Judge SOTOMAYOR. The question was the precedent that existed 
and whether, viewing it, one would view this as the city discrimi- 
nating on the basis of race or the city concluding that because it 
was unsure that its test actually avoided disparate impact but still 
tested for necessary qualifications, was it discriminating on the 
basis of race by not certifying the test? 

Senator Kyl. So you disagree with the Supreme Court’s charac- 
terization of the precedents available to decide the case? 

Judge SoTOMAYOR. It’s not that I disagree. The question was a 
more focused one that the Court was looking at, which was say- 
ing — not more focused. It was a different look. It was saying, OK, 
you have got these precedents. It says employees can sue the city. 
The city is now facing liability. It is unsure whether it can defeat 
that liability. And so it decides not to certify the test and see if it 
could come up with one that would still measure the necessary 
qualifications 

Senator Kyl. Let me interrupt again because you are not getting 
to the point of my question, and I know as a good judge, if I were 
arguing a case before you, you would say, “That is all fine and 
dandy, counsel, but answer my question.” 

Isn’t it true that — two things — first, the result of your decision 
was to grant summary judgment against these parties? In other 
words, it wasn’t just a question of whether they had the right to 
sue. You actually granted a summary judgment against the parties. 
And, second, that there was no Supreme Court precedent that re- 
quired that result? And I am not sure what the Second Circuit 
precedent is. The Supreme Court said “few, if any.” And I don’t 
know what the precedent would be. I am not necessarily going to 
ask you to cite the case, but was there a case? And if so, what is 
it? 

Judge SOTOMAYOR. It was the ones that we discussed yesterday, 
the Bushey line of cases that talked about the prima facie case and 
the obligations of the city in terms of defending lawsuits claiming 
disparate impact. And so the question then became: How do you 
view the city’s action? Was it — and that’s what the district court 
had done in its 78-page opinion to say you have got a city facing 
liability 

Senator Kyl. All right. So you contend that there was Second 
Circuit precedent. Now, on the en banc review, of course, the ques- 
tion there is different because you are not bound by any three- 
judge panel decision in your circuit. So what precedent would have 
bound — and yet you took the same position in the en banc review. 
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For those who are not familiar, a three-judge court decides the 
case in the first instance. In some situations, if the case is impor- 
tant enough, the other judges on the circuit — there may be 9 or 10 
or 20; I think in the Ninth Circuit there are 28 judges in the cir- 
cuit. And you can request an en banc review. The entire circuit 
would sit. And in that case, of course, they are not bound by a 
three-judge decision because it is the entire circuit sitting of 10 or 
12 or 20 judges. 

So what precedent then would have bound the court in the en 
banc review? 

Judge SOTOMAYOR. The panel acted in accordance with its views 
by setting forth and incorporating the district court’s analysis of 
the case. Those who disagreed with the opinion made their argu- 
ments. Those who agreed that en banc certification wasn’t nec- 
essary voted their way, and the majority of the court decided not 
to hear the case en banc. 

I can’t speak for why the others did or did not take the positions 
they did. Some of them issued opinions. Others joined opinions. 

Senator Kyl. But you felt you were bound by precedent? 

Judge SoTOMAYOR. That was what we did in terms of the deci- 
sion, which was to accept the — not accept but incorporate the dis- 
trict court’s decision analyzing the case and saying we agreed with 
it. 

Senator Kyl. Understood. But the district court decision is not 
binding on the circuit court, and the en banc review means that the 
court should look at it in light of precedents that are stronger than 
a three-judge decision. So I am still baffled as to what precedent 
you are speaking of? 

Judge SOTOMAYOR. Perhaps it is just one bit of background needs 
to be explained. When a court incorporates, as we did in a per cu- 
riam, a district court decision below, it does become the court’s 
precedent. And, in fact, when I 

Senator Kyl. The three judges? 

Judge SOTOMAYOR. Yes, but when I was on the district court, I 
issued also a lengthy decision on an issue, a constitutional issue, 
a direct constitutional issue, that the circuit had not addressed and 
very few other courts had addressed on the question of whether 
AEDPA’s statute of limitations on habeas were 

Senator Kyl. Okay. Excuse me. I apologize for interrupting, but 
I have now used half of my time, and you will not aclmowledge 
that even though the Supreme Court said there was no precedent, 
even though the district court judgment and a three-judge panel 
judgment cannot be considered precedent binding the en banc 
panel of the court, you still insist that somehow there was prece- 
dent there that you were bound by. 

Judge SOTOMAYOR. As I explained, when the circuit court incor- 
porated the district court’s opinion, that became the court’s holding. 

Senator Kyl. Of course. 

Judge SOTOMAYOR. So it did become circuit holding. With respect 
to 

Senator Kyl. By three judges. 

Judge SOTOMAYOR. With respect — yes. I’m sorry. With respect to 
the question of precedent, it must be remembered that what the 
Supreme Court did in Ricci was say: There isn’t much law on how 
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to approach this. Should we adopt a standard different than the 
circuit did? Because it is a question that we must decide, how to 
approach this issue to ensure that two provisions of Title VII are 
consistent with each other. 

That argument of adopting a different test was not the one that 
was raised before us, but that was raised clearly before the Su- 
preme Court. And so that approach is different than saying that 
the outcome that we came to was not based on our understanding 
of what it made out a prima facie case. 

Senator Kyl. Well, if it is a matter of first impression, do judges 
on the Second Circuit typically dispose of important cases of first 
impression by a summary, one-paragraph order, per curiam opin- 
ion? 

Judge SoTOMAYOR. Actually, they did in one case I handled when 
I was a district court judge. 

Senator Kyl. Would that be typical? 

Judge SOTOMAYOR. I don’t know how you define “typical,” but if 
the district court opinion in the judgment of the panel is adequate 
and fulsome and persuasive, they do. In my Rodriguez v. Artuz 
case, when I was at district court, on the constitutionality of an act 
by Congress with respect to the Suspension Clause of the habeas 
provision, the court did it in less than a paragraph. They just incor- 
porated my decision as the law of the circuit or the holding of the 
circuit. 

Senator Kyl. Well, let me quote from Judge Cabranes’ dissent. 
He said, “The use of per curiam opinions of this sort, adopting in 
full the reasoning of a district court without further elaboration, is 
normally reserved for cases that present straightforward questions 
that do not require exploration or elaboration by the court of ap- 
peals. The questions raised in this appeal cannot be classified as 
such as they are indisputably complex and far from well settled.” 

I guess legal analysts are simply going to have to research and 
debate the question of whether or not the cases of first impression 
or complex, important cases are ordinarily dispensed of that way. 

Let me just say that the implications — the reason I address this 
is the implications of the decision are far-reaching. I think we 
would all agree with that. It is an important decision, and it can 
have far-reaching implications. Let me tell you what three writers, 
in effect, said about it and get your reaction to it. 

Here is what the Supreme Court said in Ricci about the decision, 
about the rule that your court endorsed. It said that the rule that 
you endorsed — and I am quoting now — “allowing employers to vio- 
late the disparate treatment prohibition based on a mere good-faith 
fear of disparate impact liability would encourage race-based action 
at the slightest hint of disparate impact.” This is the Supreme 
Court. 

“Such a rule,” it said, “would amount to a de facto quota system 
in which a focus on statistics could put undue pressure on employ- 
ers to make hiring decisions on the basis of race. Even worse, an 
employer could discard test results or other employment practices 
with the intent of obtaining the employer’s preferred racial bal- 
ance.” 

Your colleague on the Second Circuit Judge Cabranes said that 
under the logic of your decision — and I quote again — “municipal 
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employers could reject the results of an employment examination 
whenever those results failed to yield a desirable racial outcome” — 
in other words, “failed to satisfy a racial quota.” 

That is why the case is so important. I would imagine you would 
hope that that result would not pertain. I guess I can just ask you 
that, that you would not have rendered this decision if you felt that 
that would be the result. 

Judge SoTOMAYOR. As I argued — argued. As I stated earlier, the 
issue for us, no, we weren’t endorsing that result. We were just 
talking about what the Supreme Court recognized, which was that 
there was a good-faith basis for the city to act. It set a standard 
that was new, not argued before us below, and that set forth how 
to balance those considerations. That is part of what the Court 
does in the absence of a case previously decided that sets forth the 
test. And what the Court there said is good faith is not enough. 

Senator Kyl. Understood. 

Judge SoTOMAYOR. Substantial evidence is what the city has to 
rely on. Those are different types of questions. 

Senator Kyl. Of course. And the point is you don’t endorse the 
result that either Judge Cabranes or the Supreme Court predicted 
would occur had your decision remained in effect. I am sure that 
you would hope that result would not pertain. 

Judge SOTOMAYOR. Yes. But I didn’t — that wasn’t the question 
we were looking at. We were looking at a more narrow question, 
which was: Could a city in good faith say we’re trying to comply 
with the law, we don’t know what standard to use, we have good 
faith for believing that we should not certify? 

Now the Supreme Court has made clear what standard they 
should apply. Those are different issues. 

Senator Kyl. Well, I am just quoting from the Supreme Court 
about the rule that you endorsed in your decision. And, again, it 
said, the Supreme Court said about your rule that, “Such a rule 
would amount to a de facto quota system in which a focus on sta- 
tistics could put undue pressure on employers to make hiring deci- 
sions on the basis of race. Even worse, an employer could disregard 
test results or other employment practices with the intent of ob- 
taining an employer’s preferred racial balance.” 

I guess we both agree that that is not a good result. 

Let me ask you about a comment you made about the dissent in 
the case. A lot of legal commentators have noted that while the 
basic decision was 5-4, all nine of the Justices disagreed with your 
panel’s decision to grant summary judgment, that all nine of the 
judges believed that the court should have been — that the district 
court should have found the facts in the case that would allow it 
to apply a test. Your panel had one test. The Supreme Court had 
a different test. The dissent had yet a different test. But, in any 
case, whatever the test was, all nine of the Justices believed that 
the lower court should have heard the facts of the case before sum- 
mary judgment was granted. 

I heard you to say that you disagreed with that assessment. Do 
you agree that the way I stated it is essentially correct? 

Judge SOTOMAYOR. It’s difficult because there were a lot of opin- 
ions in that case, but the engagement among the judges was varied 
on different levels. And the first engagement that the dissent did 
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with the majority was saying if you are going to apply this new 
test, this new standard, then you should give the circuit court an 
opportunity to evaluate the evidence 

Senator Kyl. Well, Judge, I have to interrupt you there. The 
Court didn’t say if you are going to apply a new standard you need 
to send it back. All nine Justices said that summary judgment was 
inappropriate, that the case should have been decided on the facts. 
There were three different tests: the test from your court, the test 
of the majority of the Supreme Court, and the test of the dissent. 

Irrespective of what test it was, they said that the case should 
not have been decided on summary judgment. All nine Justices 
agreed with that, did they not? 

Judge SOTOMAYOR. I don’t believe that’s how I read the dissent. 
It may have to speak for itself, but I — Justice Ginsburg took the 
position that the Second Circuit’s panel opinion should be affirmed, 
and she took it by saying that no matter how you looked at this 
case, it should be affirmed. And so I don’t believe that — that was 
my conclusion reading the dissent, but obviously it will speak for 
itself 

Senator Kyl. Well, it will, and I guess commentators can opine 
on it. I could read commentary from people like Stuart Taylor, for 
example, who have an opinion different from yours, but let me ask 
you one final question in the minute and a half that I have remain- 
ing. 

I was struck by your response to a question that Senator Hatch 
asked you about yet another speech that you gave in which you 
made a distinction between the justice of a district court and the 
justice of a circuit court, saying that the district court provides jus- 
tice for the parties, the circuit court provides justice for society. 

Now, for a couple of days here, you have testified to us that you 
believe that not only do district and circuit courts have to follow 
precedent but that the Supreme Court should follow precedent. So 
it is striking to me that you would suggest — and this goes back to 
another comment you made, perhaps flippantly, about courts of ap- 
peals making law. But it would lead one to believe that you think 
that the circuit court has some higher calling to create precedent 
for society. 

In all of my experience — you have Smith v. Jones in the district 
court. The court says the way we read the law. Smith wins. It goes 
to the court of appeals. The court has only one job to decide: Does 
Smith win or does Jones win? It doesn’t matter what the effect of 
the case is on society. That is for legislators to decide. You have 
one job. Who wins. Smith or Jones, based on the law? And you de- 
cide, yes, the lower court was right; Smith wins. 

You are applying precedent and you are deciding the case be- 
tween those parties. You are not creating justice for society except 
in the most indirect sense that any court that follows precedent 
and follows the rule of law helps to build on this country’s reliance 
on the rule of law. 

Judge SoTOMAYOR. I think we are in full agreement. When prece- 
dent is set, it is set — it follows the rule of law. And in all of the 
speeches where I have discussed this issue, I have described the 
differences between the two courts as one where precedents are set. 
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that the precedents have policy ramifications, but not in the mean- 
ing that the legislature gives to it. 

The legislature gives it a meaning in terms of making law. When 
I am using that term, it is very clear that I am talking about hav- 
ing a holding, it becomes precedent, and it binds other courts. You 
are following the rule of law when you are doing that. 

Senator Kyl. Mr. Chairman, I am over the time, but just a final 
follow-up question, if I could. 

You yourself noted that you have created precedent as a district 
court judge. Both district courts and circuit courts created prece- 
dent simply by deciding a case, but they are both required to follow 
precedent. Isn’t that correct? 

Judge SOTOMAYOR. Yes. 

Chairman Leahy. Only because the Senator went over, I would 
note the district court in that case did cite the Reeves case, which 
is a year 2000 Supreme Court case, as precedent, and a binding 
Second Circuit case, the Hayden case, as precedent. And as the 
judge has noted, the per curiam decision incorporated the district 
court decision. 

Senator Feinstein. 

Senator Feinstein. Thank you very much, Mr. Chairman. I have 
great respect for Senator Kyl. I have worked with him, I guess, for 
about 12 years now on a subcommittee of this committee. 

But I think there is a fundamental misreading of the Supreme 
Court decision if I understand it. It is my understanding that the 
court was 5-4, is that correct? 

Judge SoTOMAYOR. It was. 

Senator Feinstein. And that the four dissenters indicated that 
they would have reached the same conclusion as the Second Circuit 
did, is that correct? 

Judge SOTOMAYOR. That was my understanding. 

Senator Feinstein. Thank you. Let me clear one thing up. I am 
not a lawyer and I have had a lot of people ask me, particularly 
from the west coast who are watching this. What is per curiam? 
Would you please in common, everyday English explain what 
through the court means? 

Judge SOTOMAYOR. It is essentially a unanimous opinion where 
the court is taking an Act where it is not saying more than either 
incorporating a decision by the court below, because it is not add- 
ing anything to it. 

Senator Feinstein. Right. 

Judge SOTOMAYOR. In some cases, it is when there is — Judge 
Cabranes in his dissent pointed out in some cases it is simply used 
to denote that an issue is so clear and unambiguous that we are 
just going to — the law. 

It can be used in a variety of different ways, but it is generally 
where you are doing something fairly — in a very cursory fashion ei- 
ther because a District Court judge has done a thorough job 

Senator Feinstein. Which was the case in this case with a very 
voluminous opinion that I believe was over 50 pages. Is that cor- 
rect? 

Judge SOTOMAYOR. I keep saying 78 because that is what I 

Senator Feinstein. Over 50. 
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Judge SOTOMAYOR. And as I said, my circuit did that in a case 
where I addressed as a District Court judge a case of first impres- 
sion on a direct constitutional issue, the suspension clause. Or it 
can have — one of the meanings can be that given by Judge 
Cabranes. 

Senator Feinstein. Right. Now, my understanding also is that 
there is precedent in other courts. I am looking at a decision, Oak- 
ley V. City of Memphis written by the Circuit Court. Essentially 
what it does is uphold the lower court that did exactly the same 
thing. Are you familiar with that case? 

Judge SoTOMAYOR. I am. 

Senator Feinstein. It is an unpublished opinion, I believe. Is 
that correct? 

Judge SOTOMAYOR. Yes. 

Senator Feinstein. And it was a racially mixed group of male 
and female lieutenants. They took the test, the results came in, the 
test was canceled and the court upheld the cancellation. 

Judge SOTOMAYOR. Yes. 

Senator Feinstein. So your case is not starkly out of the main- 
stream. The reason I say this is going back to my days as mayor, 
particularly in the 1980’s when there were many courts and many 
decisions involving both our police and fire departments. It was a 
very controversial area of the law. 

But the point I wanted to make is there is precedent and this 
is certainly one of them. 

Judge SOTOMAYOR. I would agree that it was precedent. I will not 
choose to quarrel with the Supreme Court’s description of the situ- 
ation. 

Senator Feinstein. Right. I am not asking you to. Now, many 
have made comments regarding your wise Latina comment. I 
would just like to take a minute to put your comments in the con- 
text of the experiences of women. 

This country is built on very great accomplishments. We forged 
a new country, we broke away from the British, we wrote docu- 
ments that have stood the test of time, the Declaration of Inde- 
pendence, the Constitution, the Bill of Rights. But we also have a 
history of slavery, of segregated schools, of employment discrimina- 
tion, of hate crimes and unspoken prejudices that can make it very 
hard for individuals to be treated fairly or even to believe that they 
can do well in this society. 

So I understand empowerment and the role that it plays. Every- 
thing has been hard fought. We as women did not have the right 
to vote until 1920 and that was after a tremendous battle waged 
by a group of very brave women called suffragettes. 

We graduated law school in 1979. There had never been women 
on the Supreme Court. Today, women represent 50.7 percent of the 
population, 48 percent of law school graduates and 30 percent of 
American lawyers. But there are only 17 women Senators and only 
one woman currently serving on the Supreme Court and we still 
make only $.78 on the dollar that a man makes. 

So we are making progress, but we are not there yet and we 
should not lose sight of that. 

My question is, as you have seen this, and you must have seen 
how widely broadcast this is, that you become an instant role 
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model for women. How do you look at this, your appointment to the 
court affecting empowerment for women? 

And I’d be very interested in any comments you might make, and 
this has nothing to do with the law. 

Judge SoTOMAYOR. I chose the law because it is more suited to 
that part of me that has never sought the kind of attention that 
other public figures get. 

When I was in law school, some of my friends thought I would 
go into the political arena not knowing that what I sought was 
more the life of a judge, the thinking involved in that and the proc- 
ess of the rule of law. 

My career as a judge has shown me that regardless of what my 
desires were, that my life, what I have accomplished, does serve as 
an inspiration for others. It is a sort of awesome sense of responsi- 
bility. It is one of the reasons that I do so many activities with peo- 
ple in the community. Not just Latinas, but all groups because I 
understand that it is women, it is Latinas, it is immigrants. 

It is all kinds and all backgrounds. Each one of us faces chal- 
lenges in their life. Whether you were born rich or poor, of any 
color or background, life’s challenges place hurdles every day. 

One of the wonderful parts of the courage of America is that we 
overcome them. I think that people have taken that sense that on 
some levels I have done some of that at various stages in my life. 

So for me, I understand my responsibility. That is why I under- 
stand and have tried as much as I can to reach out to all different 
kinds of groups and to make myself available as much as I can. 
Often I have to say no, otherwise I’d never work. But I meet my 
responsibilities and work very hard at my job, but I also know I 
have a responsibility to reach out. 

Senator Feinstein. Well, for whatever it is worth, I think that 
you are a walking, talking example of the best part of the United 
States of America. 

I just want to say how very proud I am that you are here today 
and it is my belief that you are going to be a great Supreme Court 
Justice. I just wanted to say that to you directly and publicly. 
Thank you. Thank you, Mr. Chairman. 

Chairman Leahy. Thank you. Senator Graham. 

Chairman Leahy. Senator Graham. 

Senator Graham. Thank you, Mr. Chairman. Something I would 
like to say to you directly and publicly and with admiration for 
your life story is that a lot of the wrongs that have been men- 
tioned, some have been righted, some have yet to come. Judge, I 
hope you understand the difference between petitioning one’s gov- 
ernment and having a say in the electoral process and voting for 
people that, if you do not like, you can get rid of and the difference 
of society being changed by nine unelected people who have a life- 
time appointment. 

Do you understand the difference in how those two systems 
work? 

Judge SoTOMAYOR. Absolutely, sir. I understand the Constitu- 
tion. 

Senator Graham. The one thing I can tell you — and this will 
probably be the last time we get to talk in this fashion. I hope to 
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have a chance to get to know you better and we will see what your 
future holds, but I think it is going to be pretty bright. 

The bottom line is one of the problems the court has now is that 
Mr. Ricci has a story to tell, too. There are all kinds of stories to 
tell in this country and the court has, in the opinion of many of 
us, gone into the business of societal change, not based on the plain 
language of the Constitution, but based on motivations that can 
never be checked at the ballot box. 

Brown v. Board of Education is instructive in the sense that the 
court pushed the country to do something politicians were not 
brave enough to do. Certainly, we are not brave enough in my 
state. And if I had been elected as a Senator from South Carolina 
in 1955, the year I was born, I would be amazed if I would have 
had the courage of a Judge Johnson in the political arena. 

But the court went through an analysis that separate was not 
equal. It had a basis in the Constitution, after fact-finding, to reach 
a reasoned conclusion in the law and the courage to implement 
that decision, and the society had the wisdom to accept the court’s 
opinion, even though it was contentious and, literally, people died. 

We are going to talk about some very difficult societal changes 
that are percolating in America today, like who should get married 
and what boundaries there are on the definition of marriage, and 
who is best able or the most capable of making those fundamental 
decisions. 

The full faith and credit clause, in essence, says that when a 
valid enactment of one state is entered into, the sister states have 
to accept it. But there is a public policy exception in the full faith 
and credit clause. Are you aware of that? 

Judge SOTOMAYOR. I am, applied in different situations. 

Senator Graham. Some states have different age limits for mar- 
riage. Some states treat marriage differently than others, and the 
courts deferred based on public policy. 

The reason these speeches matter and the reasons elections mat- 
ter is because people now understand the role of the court in mod- 
ern society when it comes to social change. That is why we fight 
so hard to put on the court people who see the world like us. That 
is true from the left and that is true from the right. 

Let me give you an example of why that is important. We have 
talked a lot about the Second Amendment, whether or not it is a 
fundamental right. We all now agree it is an individual right. Is 
that correct? 

Judge SoTOMAYOR. Correct. 

Senator Graham. Well, that is groundbreaking precedent in the 
sense that just until a few months ago or last year, I guess, that 
was not the case. But it is today. It is the law of the land, by the 
Supreme Court, the Second Amendment is an individual right, and 
you acknowledge that. That is correct? The Heller case. 

Judge SOTOMAYOR. That was the decision and it is what the 
court has held, and so it is unquestionably an individual right. 

Senator Graham. But here is the next step for the court. You will 
have to, if you get on the court, with your fellow justices, sit down 
and discuss whether or not it is a fundamental right to the point 
that it is incorporated through the due process clause of the 14th 
Amendment and applied to every state. 
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Is it not fair to say, Judge, that when you do that, not only will 
you listen to your colleagues, you will read whatever case law is 
available, you are going to come down based on what you think 
America is all about? 

Judge SOTOMAYOR. No, sir. 

Senator Graham. So what binds you when it comes to a funda- 
mental right? 

Judge SoTOMAYOR. The rule of law. 

Senator Graham. Is not the rule of law, when it comes to what 
you consider to be a fundamental right, your opinion as to what is 
fundamental among all of us? 

Judge SOTOMAYOR. No. In fact, the question that you raise, is it 
fundamental in the sense of the law. 

Senator Graham. Right. 

Judge SOTOMAYOR. That is a legal term. It’s very different and 
it is important to remember that the Supreme Court’s precedent on 
the Second Amendment predated its more closely developed 

Senator Graham. I hate to interrupt, but is there sort of a legal 
cookbook that you can go to and say this is a fundamental right, 
A, and B is not? 

Judge SOTOMAYOR. Well, there’s not a cookbook, but there’s 
precedent that was established after the older precedent that has 
talked and described that doctrine of incorporation. That’s a set of 
precedents that 

Senator Graham. Are you talking about the 1890 case? 

Judge SOTOMAYOR. Yes. Well, no. The 1890 case was the Su- 
preme Court’s holding on this issue. But since that time, there has 
been a number of number of decisions discussing the incorporation 
doctrine, applying it to different provisions of the Constitution. 

Senator Graham. Is there any personal judgment to be relied 
upon by a Supreme Court justice in deciding whether or not the 
Second Amendment is a fundamental right? 

Judge SOTOMAYOR. Well, you hire judges for their judgment, not 
their personal views or what their sense of what the outcome 
should be. You hire your point judges for the purpose of under- 
standing whether they respect law, whether they respect precedent 
and apply it in a 

Senator Graham. I do not doubt that you respect the law, but 
you are going to be asked, along with eight other colleagues, if you 
get on the court, to render a decision as to whether or not the Sec- 
ond Amendment is a fundamental right shared by the American 
people. There is no subjective judgment there? 

Judge SOTOMAYOR. The issue will be controlled by the court’s 
analysis of that question in the case, fundamental as defined by in- 
corporation, in — likely will be looked at by the court in a case that 
challenges a state regulation. 

At that point, I would presume that the court will look at its 
older precedent in the way it did in Heller, consider whether it con- 
trols the issue or not. It will decide, even if it controls it, whether 
it should be revisited under the doctrine of stare decisis. 

It could decide it doesn’t control and that would be its decision. 
It could decide it does control, but it should revisit it. In revisiting 
it, it will look at a variety of different factors, among them, have 
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there been changes in related areas of law that would counsel ques- 
tioning this. 

As I’ve indicated, there was a lot of law after the older cases on 
incorporation. I suspect, but I don’t know, because I can’t prejudge 
the issue, that the court will consider that with all of the other ar- 
guments that the parties will make. 

Senator Graham. Well, maybe I have got it wrong then. Maybe 
I am off base here. Maybe you have got the seven the circuit talk- 
ing about the Heller case did not decide the issue of whether it 
should be incorporated to the states, because it has only dealt with 
the District of Columbia. 

You have got the ninth circuit — and I never thought I would live 
to hear myself say this — look at the ninth circuit. They have a pret- 
ty good rationale as to why the Second Amendment should be con- 
sidered a fundamental right and they talked about the long- 
standing relationship of the English man, and they should have 
put woman, at least in South Carolina that would have applied, to 
gun ownership. 

They talked about it was this right to bear arms that led to our 
independence. It was this right to bear arms that put down a rebel- 
lion in this country. And they talked about who we are as a people 
and our history as a people. 

And, Judge, that is why the Supreme Court matters. I do believe, 
at the end of the day, you are not going to find a law book that 
tells you whether or not a fundamental right exists vis-a-vis the 
Second Amendment, that you are going to have to rely upon your 
view of America, who we are, how far we have come and where we 
are going to go, and our relationship to gun ownership. That is why 
these choices are so important. 

And here is what I will say about you and you may not agree 
with that, but I believe that is what you are going to do and I be- 
lieve that is what every other justice is going to do. 

And here is what I will say about you. I do not know how you 
are going to come out on that case, because I think, fundamentally. 
Judge, you are able, after all these years of being a judge, to em- 
brace a right that you may not want for yourself, to allow others 
to do things that are not comfortable to you, but for the group, they 
are necessary. 

That is my hope for you. That is what makes you, to me, more 
acceptable as a judge and not an activist, because an activist would 
be a judge who would be chomping at the bit to use this wonderful 
opportunity to change America through the Supreme Court by tak- 
ing their view of life and imposing it on the rest of us. 

I think and believe, based on what I know about you so far, that 
you are broad-minded enough to understand that America is bigger 
than the Bronx, is bigger than South Carolina. 

Now, during your time as an advocate, do you understand iden- 
tity politics? What is identity politics? 

Judge SOTOMAYOR. Politics based simply on a person’s character- 
istics, generally referred to either race or ethnicity or gender, reli- 
gion. It is politics based on 

Senator Graham. Do you embrace identity politics personally? 

Judge SOTOMAYOR. Personally, I don’t, as a judge, in any way 
embrace it with respect to judging. As a person, I do believe that 
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certain groups have and should express their views on whatever so- 
cial issues may be out there. 

But as I understand the word “identity politics,” it’s usually deni- 
grated because it suggests that individuals are not considering 
what’s best for America, and that I don’t believe in. 

I think that whatever a group advocates, obviously, it advocates 
on behalf of its interests and what the group thinks it needs, but 
I would never endorse a group advocating something that was con- 
trary to some basic constitutional right as it was known at the 
time, although people advocate changes in the law all the time. 

Senator Graham. Do you believe that your speeches, properly 
read, embrace identity politics? 

Judge SOTOMAYOR. I think my speeches embrace the concept that 
I just described, which is, groups, you have interests that you 
should seek to promote; what you’re doing is important in helping 
the community develop; participate, participate in the process of 
your community; participate in the process of helping to change the 
conditions you live in. 

I don’t describe it as identity politics, because it’s not that I’m 
advocating that groups do something illegal. 

Senator Graham. Well, Judge, to be honest with you, your record 
as a judge has not been radical, by any means. It is, to me, left 
of center. But your speeches are disturbing, particularly to conserv- 
atives, quite frankly, because they do not talk about get involved, 
go to the ballot box, make sure you understand that American can 
be whatever you would like it to be, there is a place for all of us. 

Those speeches, to me, suggested gender and racial affiliations in 
a way that a lot of us wonder will you take that line of thinking 
to the Supreme Court in these cases of first precedent. 

You have been very reassuring here today and throughout this 
hearing that you are going to try to understand the difference be- 
tween judging and whatever political feelings you have about 
groups or gender. 

Now, when you were a lawyer, what was the mission statement 
of the Puerto Rican Legal Defense Fund? 

Judge SOTOMAYOR. To promote the civil rights and equal oppor- 
tunity of Hispanics in the United States. 

Senator Graham. During your time on the board, and you had 
about every job a board member could have, is it a fair statement 
to say that all of the cases embraced by this group on abortion ad- 
vocated the woman’s right to choose and argued against restric- 
tions by state and Federal Government on abortion rights? 

Judge SOTOMAYOR. I can’t answer that question, because I didn’t 
review the briefs. I did know that the fund had a health care 

Senator Graham. Judge? 

Judge SOTOMAYOR [continuing]. Docket that included challenges 
to certain limitations on a woman’s right to terminate her preg- 
nancy under certain circumstances. 

Senator Graham. Judge, I may be wrong, but every case I have 
seen by the Puerto Rican Legal Defense Fund advocated against re- 
strictions on abortion, advocated Federal taxpayer funding of abor- 
tion for low income women. 
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Across the board, when it came to the death penalty, it advocates 
against the death penalty. When it came to employment law, it ad- 
vocates against testing and for quotas. 

That is just the record of this organization. The point I am trying 
to make is that whether or not you advocate those positions and 
how you will judge can be two different things. I have not seen, in 
your judging, this advocate that I saw or this board member. 

But when it came to the death penalty, you filed a memorandum 
with the Puerto Rican Legal Defense Fund in 1981, and I would 
like to submit this to the record, where you signed this memo- 
randum and you basically said that the death penalty should not 
be allowed in America because it created a racial bias and it was 
undue burden on the perpetrator and their family. 

What led you to that conclusion in 1981? 

Judge SOTOMAYOR. The question in 1991 

Senator Graham. 1981. 

Judge SoTOMAYOR. 1981, I misspoke about the year, was an ad- 
vocacy by the fund, taking a position on whether legislation by the 
State of New York outlawing or permitting the death penalty 
should be adopted by the State. 

I thank you for recognizing that my decisions have not shown me 
to be an advocate on behalf of any group. That is a different, dra- 
matically different question than whether I follow the law. And in 
the one case I had as a district court judge, I followed the law com- 
pletely. 

Senator Graham. The only reason I mention this is when Alito 
and Roberts were before this panel, they were asked about memos 
they wrote in the Reagan administration, clients they represented, 
a lot to try to suggest that if you wrote a memo about this area 
of the law to your boss, Ronald Reagan, you must not be fit to 
judge. 

Well, they were able to explain the difference between being a 
lawyer in the Reagan administration and being a judge and, to the 
credit of many of my Democratic colleagues, they understood that. 

I am just trying to make the point that when you are an advo- 
cate, when you were on this board, the board took positions that 
I think are left of center and you have every right to do it. 

Have you ever known a low income Latina woman who was de- 
voutly pro life? 

Judge SOTOMAYOR. Yes. 

Senator Graham. Have you ever known a low income Latino 
family who supported the death penalty? 

Judge SOTOMAYOR. Yes. 

Senator Graham. So the point is there are many points of view 
within groups based on income. You have, I think, consistently, as 
an advocate, took a point of view that was left of center. You have, 
as a judge, been generally in the mainstream. 

The Ricci case, you missed one of the biggest issues in the coun- 
try or you took a pass. I do not know what it is. But I am going 
to say this, that as Senator Feinstein said, you have come a long 
way. You have worked very hard. You have earned the respect of 
Ken Starr, and I would like to put his statement in the record, and 
you have said some things that just bugged the hell out of me. 
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The last question on the wise Latina woman comment. To those 
who may be bothered by that, what do you say? 

Judge SOTOMAYOR. I regret that I have offended some people. I 
believe that my life demonstrates that that was not my intent to 
leave the impression that some have taken from my words. 

Senator Graham. You know what, Judge? I agree with you. Good 
luck. 

Chairman Leahy. Thank you. Senator Durbin has actually re- 
sponded to my so far vain request that Senators may want to pass 
on the basis that all questions may have been asked, not everybody 
has asked them. 

But Senator Klobuchar, yesterday, had some very serious and 
succinct areas that she was asking. I know time ran out and I 
would like to yield to Senator Klobuchar, because she may want to 
follow on those. 

Senator Klobuchar. Thank you very much, Mr. Chair, and 
thank you again. Judge. I think they have turned the air condi- 
tioning on, so this is good. I just have two quick follow-ups fol- 
lowing Senator Graham’s question. 

The first is that the only death penalty case that I know of — 
there may be another one that you ruled on — the Heathy case, you, 
in fact, sustained the death penalty in that case. Is that correct? 

Judge SoTOMAYOR. I sustained — well, I rejected the challenges of 
the defendant that the application of the death penalty to him was 
based on race, yes. 

Senator Klobuchar. Okay. Thank you. And then, just the second 
one. Senator Graham mentioned the issues of Justice Roberts and 
the difference between an advocate and a judge. And I just came 
across the quote that Justice Roberts gave about his work during 
the Reagan administration, and he said, “I can give the commit- 
ment that I appreciate that my role as a judge is different than my 
role as a staff lawyer for an administration. As a judge, I have no 
agenda. I have a guide in the Constitution and the laws and the 
precedents of the Court, and those are what I would apply with an 
open mind after fully and fairly considering the arguments and as- 
sessing the considered views of my colleagues on the bench.” 

Would you agree with that statement? 

Judge SOTOMAYOR. Wholeheartedly. 

Senator Klobuchar. All right. Thank you. 

There were some letters that have not yet been put on the 
record, and they are quite a collection of letters. I considered read- 
ing them all on the record but thought better of that. So I thought 
I would ask the Chair if I could put these letters on the record, and 
these are letters of support for you from, first of all, the National 
Fraternal Order of Police in support of your nomination, the Police 
Executive Research Forum, the National Association of Black Law 
Enforcement Executives, the National Latino Peace Officers Asso- 
ciation, the New York State Law Enforcement Council, the Na- 
tional District Attorneys Association, the Association of Prosecuting 
Attorneys, the National Association of Police Organizations, the 
National Sheriffs Association, the Major City Chiefs Association, 
the Detectives Endowment Association, and then also a letter from 
40 of your past colleagues in the Manhattan D.A.’s Office, former 
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district attorney colleagues. And all of these groups have given you 
their support. 

[The letters appear as a submission for the record.] 

Senator Klobuchar. And I did want to note just two very brief 
portions from the letter. The one from the Police Executive Re- 
search Forum reads, “Sonia Sotomayor went out of her way to 
stand shoulder to shoulder with those of us in public safety at a 
time when New York City needed strong, tough, and fair prosecu- 
tors.” 

And then also, the letter from your colleagues I found very en- 
lightening. It was much more personal. It said that, “She began as 
a rookie in 1979, working long hours, prosecuting an enormous 
caseload of misdemeanors before judges managing overwhelming 
dockets. Sonia so distinguished herself in this challenging assign- 
ment that she was among the very first in her starting class to be 
selected to handle felonies. She prosecuted a wide variety of felony 
cases, including serving as co-counsel at a notorious murder trial. 
She developed a specialty in the investigation and prosecution of 
child pornography cases. Throughout all of this, she impressed us 
as one who was singularly determined in fighting crime and vio- 
lence, for Sonia’s service as a prosecutor was a way to bring order 
to the streets of a city she dearly loves. We are proud to have 
served with Sonia Sotomayor. She solemnly adheres to the rule of 
law and believes that it should be applied equally and fairly to all 
Americans.” 

“As a group,” your former colleagues say, “we have different 
worldviews and political affiliations, but our support for Sonia is 
entirely nonpartisan. And the fact that so many of us have re- 
mained friends with Sonia over three decades speaks well, we 
think, of her warmth and collegiality.” 

A pretty nice letter. 

In reading these letters from these law enforcement groups, 
there was just one follow-up case that you had that I wanted to 
allow you to enlighten the country about, and this is one that 
former New York Police Detective Chris Montanino spoke about re- 
cently in an article, and he spoke about a case you worked on as 
district attorney. He talked about — it was a child pornography 
case — how he had gone to various prosecutors to try to get them 
interested in the case, and he could not get them interested. And 
I have some guesses. Some of these cases, as you know, can be very 
involved with a lot of evidence and sometimes computer forensics 
and things like that. But he was not able to interest them in taking 
on the case. But you were the one that was willing to take on the 
case, and it led to the prosecution of two perpetrators. 

Could you talk a little bit about that case, why you think others 
didn’t and why you decided to take on the case? 

Judge Sotomayor. Well, I can’t speak to why others decided to 
pass on the case. I can talk to you about my views at the time. 

The New York Court of Appeals had invalidated the New York 
statute on child pornography on the ground of a constitutional vio- 
lation, Federal constitutional violation, that the statute did not 
comport with the Federal Constitution. 

The Supreme Court took that case directly from the court of ap- 
peals, as is its right to review all issues of Federal constitutional 
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law, and reversed the New York Court of Appeals and reinstated 
the statute. 

My sense is because there were still so many open questions 
about both the legality of the statute and the question of the dif- 
ficulty in proving the particular crime at issue that involved two 
men who worked in a change of — chain of adult bookstores in the 
then-Times Square area. Times Square has changed dramatically 
since that time. 

It was mostly circumstantial. We had some tapes, but their 
knowledge of what those tapes contained, their intent to sell and 
distribute child pornography involving children below a certain 
age — it was a difficult, difficult legal and factual case. But it was 
clear that it was a serious case. We’re talking about the distribu- 
tion of films that show children who were anywhere from 8 years 
old to 12 years old being explicitly sexually abused. And it seemed 
to me that, regardless of the outcome of the case, whether I secured 
the convictions or not, whether it was held up on appeal or not, 
that the issues it raised had to be presented in court because of the 
importance of the crime. 

And so I brought the prosecution. I had a co-counsel in that case 
who was second-seating me in that case, meaning she was assisting 
me. And the case took a while at trial because, as I said, it was 
circumstantial. 

The jury returned a verdict against both defendants. They were 
sentenced quite severely, and the cases held up on appeal. It was 
an enormously complicated case. I assisted in the appeal because 
it was so complicated that one of the heads of the Appeals Division 
of the New York County District Attorney’s Office had to become 
involved in it. But the convictions were sustained. 

And so the effort resulted in a conviction of two men who were 
distributing films that had the vilest of sexual acts portrayed 
against children. 

Senator Klobuchar. And one last case I wanted to ask you 
about, which the Chairman had briefly mentioned in his opening, 
and it was a troubling case because it involved an elected official. 
It was U.S. V. Giordano, and this case — it happened when you were 
a judge, and it involved very troubling facts with the mayor of Wa- 
terbury, Connecticut, in a variety of crimes stemming from his re- 
peated sexual abuse of a minor daughter and a niece of a pros- 
titute. And you wrote for the majority in that case. There was actu- 
ally a dissent from one of your fellow judges on the Second Circuit, 
and you held in part that the mayor could, in fact, be charged with 
the crime of violating the young girl’s civil rights under color of 
State law. And I think — and I do not want to put words in your 
mouth, but the reason you were able to use that theory is that you 
noted how frequently the mayor reiterated to his young victims 
that they would be trouble with law enforcement if they didn’t sub- 
mit to what he wanted them to do. 

Could you talk about how that case fits into your overall ap- 
proach to judging? 

Judge SOTOMAYOR. As I have indicated, the role of a judge is to 
look at Congress’ words in a statute and discern its intent. And in 
cases that present new facts, you must take existing precedents 
and apply the teachings of those precedents to those new facts. 
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In the Giordano case, there had not been another situation quite 
like this one. This was a mayor who, working through a woman, 
secured sexual acts hy very young girls that were taking place in 
his office. And through the woman he was working with and also 
through his own exhortations, “Don’t tell anybody, you’ll get into 
trouble,” and the woman’s exhortations to the child, the person he 
was conspiring with, that they would get in trouble with the police 
because the police wouldn’t believe them, they would believe him 
because he was a mayor, the question for the court became: Is that 
acting under color of State law? Is he using his office to promote 
this illegal activity against these young girls? 

The majority, viewing these facts, said yes, that’s the principles 
we discern from precedent about what the use of State law 
means — of acting under State law means. 

The dissent disagreed and it disagreed using its own rationale 
about why the law should not be read that way. But these are 
cases that rely upon an understanding both of what the words say 
and how precedent has interpreted them, and that’s what the ma- 
jority of the panel did in that case. 

Senator I^OBUCHAR. Thank you very much, and I think it has 
been enlightening for people to hear about some of your views on 
these criminal cases. And I would just like to ask one last question, 
and it is the exact question that my friend and colleague Senator 
Graham asked Chief Justice Roberts at his confirmation hearing. 
And he said, “What would you like history to say about you when 
all is said and done?” 

Judge SOTOMAYOR. I can’t live my life to write history’s story. 
That will be the job of historians long after I’m gone. Some of them 
start now, but long after I’m gone. 

In the end, I hope it will say I’m a fair judge, that I was a caring 
person, and that I lived my life serving my country. 

Senator Klobuchar. I think you can’t say much more than that. 
Thank you very much. Judge. 

Chairman Leahy. Thank you. Judge. I appreciate that. Thank 
you. Senator Klobuchar. 

Senator Cornyn, who, as I mentioned yesterday, is a former Su- 
preme Court Justice of Texas as well as former Attorney General, 
valued member of this Committee, Senator Cornyn. 

Senator Cornyn. Thank you, Mr. Chairman. Good morning. 
Judge. 

Judge SoTOMAYOR. Good morning. Senator. 

Senator Cornyn. Judge, when we met the first time, as I believe 
I recounted earlier, I made a pledge to you that I would do my best 
to make sure that you were treated respectfully and this would be 
a fair process. 

I just want to ask you up front, do you feel like you have been 
given a chance to explain your record and your judicial philosophy 
to the American people? 

Judge SOTOMAYOR. I have, sir, and every Senator on both sides 
of the aisle that have made that promise to me have kept it fully. 

Senator Cornyn. And Judge, you know the test is not whether 
Judge Sonia Sotomayor is intelligent. You are. The test is not 
whether we like you. I think speaking personally, I think we all do. 
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The test is not even whether we admire you or respect you, al- 
though we do admire you and respect what you have accomplished. 

The test is really what kind of Justice will you be if confirmed 
to the Supreme Court of the United States? Will you be one that 
adheres to a written Constitution and written laws and respect the 
right of the people to make their laws to their elected representa- 
tives, or will you pursue some other agenda? Personal, political, 
ideological, that is something other than enforcing the law? I think 
that is really the question. 

Of course the purpose of these hearings as you have gone 
through these tedious rounds of questioning is to allow us to clear 
up any confusion about your record and about your judicial philos- 
ophy. Yet so far I find there is still some confusion. 

For example, in 1996, you said the idea of a stable ‘Law’ was a 
public myth. This week you said that fidelity to the law is your 
only concern. In 1996, you argued that indefiniteness in the law 
was a good thing because it allowed judges to change the law. 
Today you characterize that argument as being only that ambiguity 
can exist and that it is Congress’ job to change the law. 

In 2001, you said that innate physiological differences of judges 
would or could impact their decisions. Yesterday you characterized 
that argument as being only that innate physiological differences 
of litigants to change decisions. 

In 2001, you disagreed explicitly with Justice O’Connor’s view of 
whether a wise man and a wise woman would reach the same deci- 
sion. Yet during these hearings you characterize your argument as 
being that you agreed with her. 

A few weeks ago in your speech on foreign law to the American 
Civil Liberties Union, you rejected the approach of Justices Alito 
and Thomas with regard to foreign law, and yet it seems to me 
that during these hearings you have agreed with them. 

So Judge, what should I tell my constituents who are watching 
these hearings and saying to themselves, in Berkeley and in other 
places around the country she says one thing, but at these hearings 
you are saying something which sounds contradictory if not diamet- 
rically opposed to some of the things you have said in speeches 
around the country? 

Judge SOTOMAYOR. I would tell them to look at my decisions for 
17 years and note that in every one of them, I have done what I 
say that I so firmly believe in. I prove my fidelity to the law, the 
fact that I do not permit personal views, sympathies or prejudices 
to influence the outcome of cases, rejecting the challenges of nu- 
merous plaintiffs with undisputably sympathetic claims, but ruling 
the way I have on the basis of law, rejecting those claims. 

I would ask them to look at the speeches completely, to read 
what their context was and to understand the background of those 
issues that are being discussed. 

I didn’t disagree with what I understood was the basic premise 
that Justice O’Connor was making, which was that being a man or 
a woman doesn’t affect the capacity of someone to judge fairly or 
wisely. What I disagreed was with the literal meaning of her words 
because neither of us meant the literal meaning of our words. 
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My use of her words was pretty bad in terms of leaving a bad 
impression, but both of us were talking about the value of experi- 
ence and the fact that it gives you equal capacity. 

In the end, I would tell your constituents. Senators, look at my 
record and understand that my record talks about who I am as a 
person, what I believe in, and my judgment and my opinion, that 
following the rule of law is the foundation of our system of justice. 

Senator Cornyn. Thank you for your answer. Judge, I actually 
agree that your judicial record strikes me as pretty much in the 
main stream of judicial decision making by District Court judges 
and by Court of Appeals judges on the Federal bench. 

While I think what is creating this cognitive dissonance for many 
of us and for many of my constituents who I have been hearing 
from is that you appear to be a different person almost in your 
speeches and in some of the comments that you made. 

So I guess part of what we need to do is to try to reconcile those, 
as I said earlier. 

I want to pivot to a slightly different subject and go back to your 
statement that the courts should not make law. You have also said 
that the Supreme Court decisions that a lot of us believe made law 
actually were an interpretation of the law. So I would like for you 
to clarify that. 

If the Supreme Court in the next few years holds that there is 
a constitutional right to same sex marriage, would that be making 
the law? Or would that interpreting the law? 

I’m not asking you to prejudge that case or the merits of the ar- 
guments, but just to characterize whether that would be inter- 
preting the law or whether that would be making the law. 

Judge SOTOMAYOR. Senator, that question is so embedded with 
its answer, isn’t it? Meaning if the court rules one way and I say 
that is making law, then it forecasts that I have a particular view 
of whatever arguments may be made on this issue suggesting that 
it is interpreting the Constitution. 

I understand the seriousness of this question. I understand the 
seriousness of same sex marriage. But I also know as I think all 
America knows, that this issue is being hotly debated on every 
level of our three branches of government. It is being debated in 
Congress and Congress has passed an Act relating to same sex 
marriage. It is being debated on various courts on the state level, 
certain higher courts have made rulings. 

This is the type of situation where even the characterizing of 
whatever the court may do as one way or another suggests that I 
have both prejudged an issue and that I come to that issue with 
my own personal views suggesting an outcome. Neither is true. I 
would look at that issue in the context of a case that came before 
me with a completely open mind. 

Senator Cornyn. Forget the same sex marriage hypothetical. Is 
there a difference in your mind between making the law and inter- 
preting the law? Or is that a distinction without a difference? 

Judge SOTOMAYOR. Oh, no. It is a very important distinction. The 
laws are written by Congress. It makes factual findings, it deter- 
mines in its judgment what the fit is between the law it is passing 
and the remedy that it is giving as a right. 
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The courts when they are interpreting always has to start with 
what does the Constitution say? What is the words of the Constitu- 
tion? How has precedent interpreted those? What are the principles 
that it has discussed govern a particular situation? 

Senator Cornyn. How do you reconcile that answer with your 
statement that Courts of Appeals make policy? 

Judge SOTOMAYOR. In both cases in which I have used that word 
in two different speeches, one was a speech, one was a remark to 
students. This is almost like the discussion about fundamental, 
what does it mean to a non- lawyer and fundamental what it 
means in the context of Supreme Court legal theory. 

Senator Cornyn. Are you saying it is only a discussion that law- 
yers could love? 

Judge SoTOMAYOR. Not love, but in the context in both contexts. 
It is very, very clear that I am talking about completely the dif- 
ference between the two judgings and that Circuit Courts when 
they issue a holding, it becomes precedent on all similar cases. 

In both comments, that statement was made absolutely expressly 
that that was the context of the policy I was talking about which 
is the ramifications of a precedent on all similar cases. 

When Congress talks about policy, it is talking about something 
totally different. It is talking about making law, what are the 
choices that I am going to make in making the law. Those are two 
different things. 

I was not talking about courts making law. In fact, in the Duke 
speech, I used making policy in terms of its ramifications on exist- 
ing cases. I never said in either speech we make law in the sense 
that Congress would. 

Senator Cornyn. Let me turn to another topic. In 1996 after you 
had been on the Federal bench for 4 years, you wrote a law review 
article in the Suffolk University Law Review that pertains to cam- 
paign financing. 

You said, ‘Our system of election financing permits extensive pri- 
vate, including corporate financing of candidate’s campaigns, rais- 
ing again and again the question of what the difference is between 
contributions and bribes and how legislators or other officials can 
operate objectively on behalf of the electorate.’ 

You said, ‘Can elected officials say with credibility that they are 
carrying out the mandate of a democratic society representing only 
the general public good when private money plays such a large role 
in their campaigns’ ? 

Judge Sotomayor, what is the difference in your mind between 
a political contribution and a bribe? 

Judge Sotomayor. The context of that statement was a question 
about what was perking through the legal system at the time it 
has been, as you know, before the Supreme Court since Buckley v. 
Valeo. 

Senator Cornyn. I agree. Your Honor. But my question is what 
in your mind is the difference between a political contribution and 
a bribe? 

Judge Sotomayor. The question is a contributor seeking to influ- 
ence or to buy someone’s vote, and there are situations in which 
elected officials have been convicted of taking a bribe because they 
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have agreed in exchange for a sum of money to vote on a particular 
legislation in a particular way. 

That violates the Federal law. The question that was discussed 
there was a much broader question as to where do you draw that 
line as a society? What choices do you think about in terms of what 
Congress will do, what politicians will do. 

I have often spoken about the difference between what the law 
permits and what individuals should use to guide their conduct. 

The fact that the law says that you can do this doesn’t always 
mean that you as a person should choose to do this. In fact, we op- 
erate within the law, we should not be a law breaker, but you 
should act in situations according to that sense of what is right or 
wrong. 

We have the recent case that the Supreme Court considered of 
the judge who was given an extraordinary amount of money by a 
campaign contributor dwarfing everything else in his campaign in 
terms of contributions, funding a very expensive campaign. 

Senator Cornyn. In fact, that was not a direct contribution to 
the judge, was it? 

Judge SOTOMAYOR. Well, it was not a direct contribution, but it 
was a question there where the Supreme Court said the appear- 
ance of impropriety in this case would have counseled the judge the 
get off. 

Senator Cornyn. Let us get back to my question, if I can. Let 
me ask you this. 

Last year. President Obama set a record in fund raising from pri- 
vate sources, raising an unprecedented amount of campaign con- 
tributions. Do you think, given your law review article, that Presi- 
dent Obama can say with credibility that he is carrying out the 
mandate of a democratic society? 

Judge SoTOMAYOR. That was not what I was talking about in 
that speech. 

Senator Cornyn. Well, he was not elected in 1996. But what I 
am getting at is whether you are basically painting with such a 
broad brush when it comes to people’s rights under the First 
Amendment to participate in the political process, either to volun- 
teer their time, make in kind contributions, make financial con- 
tributions. Do you consider that a form of bribery or in any way 
improper? 

Judge SOTOMAYOR. No, sir. No, sir. 

Senator Cornyn. Okay. Thank you for your answer. In the short 
time we have remaining, let me return to the New Haven fire- 
fighter case briefly. 

As you know, two witnesses I believe will testify after you are 
through, and I am sure you will welcome being finished with this 
period of questioning. A lot of attention has been given to the lead 
plaintiff, Frank Ricci, who is dyslexic, and the hardship he has en- 
dured in order to prepare for this competitive examination only to 
see the competitive examination results thrown out. 

But I was struck on July 3rd in the New York Times when they 
featured another firefighter who will testify here today, and that 
was Benjamin Vargas. 

Benjamin Vargas is the son of Puerto Rican parents, as you prob- 
ably know, and he found himself in the odd position to say the 


VerDate Nov 24 2008 1 1 :18 Jun 24, 2010 Jkt056940 PO 00000 Frm 00447 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



436 


least of being discriminated against based on his race, based on the 
decision by the Circuit Court panel that you sat on. 

At the closing of the article, Lieutenant Vargas — who hopes to be 
Captain Vargas as a result of the Supreme Court decision because 
he scored sixth on the competitive examination — at the very last 
paragraph in this article it says, “Gesturing toward his three sons. 
Lieutenant Vargas explained why he had no regrets. He said, ‘I 
want to give them a fair shake. To get a job on the merits, not be- 
cause they are Hispanic or to fill a quota.’ He said, ‘What a lousy 
way to live.’” That is his testimony. 

So I want to ask you in conclusion, do you agree with Chief Jus- 
tice John Roberts when he says the best way to stop discriminating 
based on race is to stop discriminating based on race? 

Judge SoTOMAYOR. The best way to live in our society is to follow 
the command of the Constitution, provide equal opportunity for all. 
I follow what the Constitution says, that is how the law should be 
structured and how it should be applied to whatever individual cir- 
cumstances come before the court. 

Senator Cornyn. With respect. Judge, my question was do you 
agree with Chief Justice John Roberts’ statement, or do you dis- 
agree? 

Judge SoTOMAYOR. The question of agreeing or disagreeing sug- 
gests an opinion on what the ruling was in the case that he used 
it in. I accept the court’s ruling in that case. That was a very re- 
cent case. 

There is no quarrel that I have, no disagreement. I do not accept 
that in that situation that statement the court found applied. I just 
said the issue is a constitutional one, equal opportunity for all 
under the law. 

Senator Cornyn. I understand that you might not want to com- 
ment on what Chief Justice John Roberts wrote in an opinion even 
though I don’t think he was speaking of a specific case but rather 
an approach to the law which would treat us all as individuals with 
equal dignity and equal rights. 

But let me ask you whether you agree with Martin Luther King 
when he said he dreamed of a day when his children would be 
judged not by the color of their skin but by the content of their 
character. Do you agree with that? 

Judge SOTOMAYOR. I think every American agrees with that. 

Senator Cornyn. Amen. Mr. Chairman? 

Chairman Leahy. Thank you. Senator Cornyn. Just so we will 
know for the schedule, we are going to go to Senator Specter, who 
is a long-time member of this committee and one of the most senior 
members here. 

Once Senator Specter’s questions are finished, we will take a 
very short break. Does that work for you. Judge? 

Judge SOTOMAYOR. It most certainly does. 

Chairman Leahy. Okay. So Senator Specter is recognized for up 
to 20 minutes. 

Senator Specter. Thank you, Mr. Chairman. Judge Sotomayor, 
you have been characterized as running a hot courtroom, asking 
tough questions. We see popping out of the Supreme Court opinions 
from time to time, statements about pretty tough ideological battles 
in their conference room. 
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Justice Scalia was quoted as saying, “The court must be living 
in another world. Day-by-day, case-by-case, it is busy designing a 
Constitution for a country I do not recognize.” 

Referring to a woman’s right to choose, in Roe v. Wade, he said 
this, “Justice O’Connor’s assertion that a fundamental rule of judi- 
cial restraint requires us to avoid reconsidering Roe cannot be 
taken seriously.” 

Do you think it possible that, if confirmed, you will be a litigator 
in that conference room, take on the ideological battles which pop 
out from time to time, from what we read in their opinions? 

Judge SoTOMAYOR. I don’t judge on the basis of ideology. I judge 
on the basis of the law and my reasoning. That’s how I have com- 
ported myself in the circuit court. When my colleagues and I, in 
many cases, have initially come to disagreeing positions, we’ve dis- 
cussed them and either persuaded each other, changed each other’s 
minds, and worked from the starting point of arguing, discussing, 
exchanging perspectives on what the law commands. 

Senator Specter. Well, perhaps you will be tempted to be a 
tough litigator in the court. Time will tell, if you are confirmed, if 
you have some of those provocative statements. 

Let me move on to a case which you have decided. You have been 
reluctant to make comments about what other people have said, 
but I want to ask you about your view as to what you have said. 

In the case of Entergy v. Riverkeeper, which involved the question 
which is very important to matters now being considered by Con- 
gress on climate control and global warming, you ruled in the sec- 
ond circuit that the best technology should be employed, not the 
cost-benefit. The Supreme Court reversed 5-4, saying it was cost- 
benefit. 

Could we expect you to stand by your interpretation of the Clean 
Water Act when, if confirmed, you get to the Supreme Court and 
can make that kind of a judgment because you are not bound by 
precedent? 

Judge SoTOMAYOR. Well, I am bound by precedent to the extent 
that all precedence is entitled to the respect it — to respect under 
the doctrine of stare decisis. And to the extent that the Supreme 
Court has addressed this issue of cost-benefit and its permissibility 
under the Clean Water Act, that’s the holding I would apply to any 
new case that came and the framework — it establishes the frame- 
work I would employ to new cases. 

Senator Specter. Let me return to a subject I raised yesterday, 
but from a different perspective, and that is the issue of the Su- 
preme Court taking on more cases. 

In 1886, there were 451 cases decided by the Supreme Court; 
1985, 161 signed opinions; and, in 2007, only 67 signed opinions. 
The court has not undertaken cases involving circuit splits. 

In the letter I wrote to you, which will be made a part of the 
record, listing a great many circuit splits and the problems that 
that brings when one circuit decides one way and another circuit 
another and the other circuits are undecided, and the Supreme 
Court declines to take cases. 

Do you agree with what Justice Scalia said dissenting in Sorich, 
where the court refused to take a key circuit split; that when the 
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court decides not to, “It seems to me quite irresponsible to let the 
current chaos prevail with other courts not knowing what to do?” 

Stated differently, do you think the Supreme Court has time to 
and should take up more circuit splits? 

Judge SOTOMAYOR. It does appear that the Supreme Court’s 
docket has lessened over time, its decisions that it’s addressing. Be- 
cause of that, it certainly does appear that it has the capacity to 
accept more cases. 

And the issue of circuit splits is one of the factors that the court’s 
own local rules set out as a consideration for justices to think about 
in the cert process. 

So in answer to your question, the direct answer is, yes, it does 
appear that it has the capacity. 

Senator Specter. The current rule in the Supreme Court is that 
petitions for certiorari are applied and there is a so-called cert pool 
where seven of the nine justices, excluding only Justice Stevens 
and Justice Alito, do not participate in the cert pool. So that the 
people applying for a cert don’t have the independent judgments. 

When Chief Justice Roberts, before he became Chief Justice, he 
said the cert pool’s powers are a little disquieting. 

Would you join the cert pool or would you maintain an inde- 
pendent status, as Justice Stevens and Justice Alito do, in having 
their own clerks and their own individual review as to whether a 
cert ought to be granted? 

Judge SoTOMAYOR. I would probably do what Justice Alito did, 
although I haven’t decided, if I’m given the honor of becoming a 
member of the Supreme Court, I haven’t decided anything. I’m not 
even sure where I would live in New York if this were to happen — 
in Washington. 

But putting that aside. Senator, my approach would probably be 
similar to Justice Alito, which is experience the process, take, for 
a period of time, consider its costs and benefits, and then whether 
to try the alternative or not and figure out what I think works best 
in terms of the functioning of my chambers and the court. 

I can’t give a definitive answer, because I generally try to keep 
an open mind until I experience something and can then speak 
from knowledge about whether to change it or not. 

Senator Specter. Judge Sotomayor, you have had some experi- 
ence on the pilot program conducted by Federal Judicial Con- 
ference. These were the conclusions reached by the pilot program. 

They said, “Attitudes of judges toward electronic media coverage 
of civil proceedings are initially neutral and became more favorable 
after experience under the pilot program.” 

“Judges and attorneys who had experience with electronic media 
coverage under the program generally reported observing a small 
or no effects of the camera presence on participants in the pro- 
ceedings, courtroom decorum, or the administration of justice.” 

Would you agree with that, based on your own personal experi- 
ence having television in your courtroom? 

Judge Sotomayor. My experience was limited. So I can’t speak 
to the more broad conclusion of that report. I can say that, as we 
discussed when I met with you. Senator, mine was positive. 

In the two cases — I believe I only had two cases where the media 
asked to record a proceeding. I may not remember others, but I do 
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remember two. And on the circuit court, we do provide tapes upon 
request and some media has asked to record our oral arguments. 

But my experience has generally been positive and I would cer- 
tainly be able to recount that. 

Senator Specter. C-SPAN has conducted a survey which shows 
that 61 percent of the American people would like to see the Su- 
preme Court televised. In the survey, it disclosed how little the 
American public knows about the Supreme Court. 

Mr. Chairman, I would ask consent this be included in the 
record. 

Chairman Leahy. Without objection, it will be included in the 
record. 

[The information appear as a submission for the record.] 

Senator Specter. The interest that has been generated by this 
confirmation proceeding, encouraged by the television, shows the 
enormous interest that people have in what the court does. 

There has been a fair amount of coverage by the justices on tele- 
vision. As I cited yesterday, many have appeared on television. Jus- 
tice Kennedy says he believes that television is inevitable. 

Everybody has said who has testified that there is a grave con- 
cern about the collegiality and people do not want to make a judg- 
ment before talking to their colleagues, and the sense has been de- 
rived that if anybody really has a strong objection — and Justice 
Souter has expressed that view, as noted on his widespread com- 
ment that if TV cameras were to come to the court, they would 
have to come in over his dead body; and, if confirmed. Justice 
Souter’s body won’t be there at all. 

Would you tell your colleagues the favorable experience that you 
have had with television in your courtroom and perhaps take a role 
in encouraging your colleagues to follow that experience for the Su- 
preme Court? 

Judge SOTOMAYOR. I would certainly relay my experiences. To 
the extent some of them may not know about the pilot study in 
many courts, I would share that with them, although I suspect 
they do know, and will participate in discussions with them on this 
issue. Those things I would do. Senator. 

Senator Specter. Some of my colleagues have questioned wheth- 
er, as you stated, your panel in the Maloney case was really bound 
by Supreme Court precedent. The seventh circuit reached the same 
decision your panel did and in that opinion, written by a highly re- 
spected Republican judge, Frank Easterbrook, the seventh circuit 
pointed out that Heller specifically declined to reconsider older Su- 
preme Court cases which have held that the Second Amendment 
applies only to the Federal Government. 

Judge Easterbrook wrote, “That does not license the inferior 
courts to go their own ways; it just notes that [the older precedent] 
is open to reexamination by the Justices themselves when the time 
comes.” 

That was your court’s conclusion, also, wasn’t it? 

Judge SoTOMAYOR. It was and I understand, having reviewed 
Justice Easterbrook’s opinion, that he agreed with the reasoning of 
Maloney on that point. 
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Senator Specter. I want to return to the issue of the basic au- 
thority and responsibility of the Supreme Court to decide the major 
cases on separation of power. 

There was a case which the Supreme Court decided certiorari 
just a couple of weeks ago involving claims for damages brought by 
survivors and victims of September 11 against certain individuals 
in Saudi Arabia, and this case posed a classic conflict between ex- 
ecutive and legislative responsibilities. 

Congress had legislated under sovereign immunity in 1976 that 
tort claims, like flying an airplane into the World Trade Center, 
were an exception to sovereign immunity and the executive branch 
interposed objections to having that case decided because of the 
sensitivity of matters with Saudi Arabia. 

The case involved circuit splits and very, very important matters 
in that tragedy, which, you have commented, reached you, being 
very close to the incident. Do you not think that that is the kind 
of a case the Supreme Court should have heard to decide that kind 
of a very basic conflict between Article 1 powers of the Congress 
and Article 2 powers of the executive? 

Judge SOTOMAYOR. Senator, obviously, issues related to Sep- 
tember 11 and national security are very important issues to the 
country as a whole. For the reasons I mentioned earlier, I lived 
through September 11, so I understand its great tragedy and effect 
on America. 

The question you asked me, though, is one that asks me to make 
judgment about an act the Supreme Court has done and I didn’t 
participate in their discussions. I didn’t review the cert petitions. 
I didn’t talk about with them their reasons. 

It would seem and is inappropriate to me to comment on a ques- 
tion that I wasn’t a party to in making the decision. 

Senator Specter. Well, would you not at least agree with a prop- 
osition that conflicts between the Congress and the executive 
branch are of the highest duty for the Supreme Court to consider 
and to decide? 

Judge SoTOMAYOR. All conflicts under the Constitution, all issues 
arising from the Constitution are important. 

Senator Specter. Well, I know that, but that is a pretty easy 
question to answer. I am not asking you to agree with Justice Rob- 
erts that the court ought to take more cases, which would seem, 
to me, to be pretty easy, or the question about Justice Scalia saying 
that there is turmoil when the circuits split and you do not have 
the Supreme Court taking cert. 

But is that not of the highest magnitude? Our discussions here 
have involved a great many issues, but I would suggest to you that 
on separation of powers and when you undertake the role of the 
Congress contrasted with the role of the President, Congress is Ar- 
ticle 1. It was placed with primacy because we are closest to the 
food bowl. 

And when you have a question, which you would not comment 
on yesterday, like the terror surveillance program, which flatly con- 
tradicts the congressional enactment of the Foreign Intelligence 
Surveillance Act, that the only way you get a wiretap is with court 
approval, and the cases declared unconstitutional in the Detroit 
district court and the sixth circuit dodges the case on standing or 
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very questionable grounds and the Supreme Court will not even 
hear it and you have a case involving September 11 and a very bla- 
tant conflict between Congress’ powers expressed under Article 1 
with the Sovereign Immunities Act and the President stepping in 
under foreign powers, is that not a category of the highest mag- 
nitude? 

Judge SOTOMAYOR. It is so difficult to answer that question in 
the abstract. For the reason I’ve just explained, the issue is much, 
much more complicated than an absolute that says if a case pre- 
sents this question. I’m always going to take it. 

That’s not how a judge looks at the issue of granting or not 
granting certiorari, I assume, because the court is weighing so 
many different factors at the time that decision is made. 

Senator Specter. Judge, I do not want to interrupt you, but I 
have got a minute and a half left and there are a couple of com- 
ments I want to make in conclusion. 

I would ask you to rethink that and I would also ask you to 
rethink the issues you did not want to answer yesterday about con- 
flict between the Congress and the court. Even though the Con- 
stitution made Congress Article 1 and the President Article 2, the 
Supreme Court has really reversed the order. The judiciary is now 
really in Article 1, if the powers were to be redefined. 

But I would ask you to take a look. You have said repeatedly 
that the job of the court is to apply the law, not to make the law. 
Take a look again at the standard of proportional and congruent 
and see if you do not agree with Justice Scalia that that is another 
way for the court to make law. 

Take a look, too, at what Justice Roberts said here in the con- 
firmation hearings, that there would be deference and respect to 
congressional fact-finding and how that is not done in the Garrett 
case and in the voting rights case. 

Out of consideration for the people who are going to appear here 
later, I am not prepared yet to announce my own vote, but it is my 
hope that the conventional wisdom is very strong for your con- 
firmation, that you will use some of those characteristics of your 
litigation experience to battle out the ideas that you believe in, be- 
cause I have a strong hunch that they are closer to the ones that 
I would like to see adopted by the court. 

And do not let the issues of separation of powers skip by. The 
Congress is entitled to deference on these big issues and at least 
they ought to be decided by the court. 

Thank you very much. Judge Sotomayor. You have done quite an 
outstanding job as a witness. Thank you, Mr. Chairman. 

Chairman Leahy. Thank you. Senator Specter. Judge, we are 
going to take a short break. Thank you for all of this. When we 
come back, I will recognize Senator Coburn, who is next. Thank 
you. 

[Whereupon, the hearing was recessed at 11:22 a.m.] 

After Recess [11:35 a.m.] 

Chairman Leahy. Judge, thank you, and I do want to thank the 
press for cooperating. We have tried to make it possible for TV and 
print and photographers, and you have been very gracious in that 
regard. We are coming close to the end of this round. Whether it 
will be the last round or not will be up to the Republican side. But 
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I would yield now to Senator Coburn who has been waiting pa- 
tiently. Senator Coburn. 

Senator Coburn. Thank you, Mr. Chairman. 

Judge Sotomayor, good morning again. 

Judge Sotomayor. Good morning. 

Senator Coburn. Yesterday, when I was asking you about for- 
eign law, you said I should read your speech, so I did. I read your 
speech. So I want to come back to that for a minute because I want 
to ask you the same question I have asked the only other two Su- 
preme Court nominees that have come before the Committee while 
I have sat on this Committee. And I want to ask you the same 
question. My first statement yesterday was asking you about 
whether you disagreed with Alito and Thomas, and you said basi- 
cally you agreed. 

So on the basis of that agreement, will you affirm to this Com- 
mittee and the American public that, outside of where you are di- 
rected to do so through statute or through treaty, refrain from 
using foreign law in making the decisions that you make that affect 
this country and the opinions that you write? 

Judge Sotomayor. I will not use foreign law to interpret the 
Constitution or American statutes. I will use American law, con- 
stitutional law to interpret those laws, except in the situations 
where American law directs a court. 

Senator Coburn. Thank you. I want to ask you also — another 
question that I asked both Justice Alito and Justice Thomas — and 
it is a problem I have with my colleagues here in the Senate. You 
have written extensively about some of the ambiguity that is in 
law. Would it be your opinion that we could do a much better job 
by being much clearer about what our intent is when we write stat- 
utes? Feel free to offend us, because we sorely need it. 

[Laughter.] 

Chairman Leahy. Senator Coburn, speak for yourself. 

Senator Coburn. I am speaking for the vast majority of the 
American people. We do not do a thorough job in making clear our 
intent or the background of our intent when we — and I will give 
you an example. Two hundred and twenty times in the bill that 
just came out of the HELP Committee we gave full shrift to the 
Secretary of HHS to write all the regulations, without our intent, 
none of our intent. 

So as you sit, if you sit, on the Supreme Court, I am sure many 
of those are going to come before you without our intent but with 
a bureaucracy’s intent or an executive branch intent. 

So the question I am asking you: In your experience, since you 
have noted the ambiguity that is in the law, would you make it a 
recommendation to your friends you have now established, all 19 
of us here on the Judiciary Committee, that we might do a better 
job of being much more clear in what we intend? 

Judge Sotomayor. It would be presumptuous of me to tell you 
how to do your job, but I do know in my conversations virtually 
with all 89 Senators — perhaps not all of them, but the vast major- 
ity of them, somewhere in the conversation there was reference to 
their feelings, like yours, that a better job could be done by Con- 
gress in making its intent clearer. I think that that’s a question 
that Senators think about, at least the ones that I’ve spoken to. 
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And I think that the process is always better for a court when Con- 
gress’ intent is more clearly stated. 

Senator Coburn. And there is no doubt in your mind that if we 
were much more clear, guidance would be better given to the Su- 
preme Court as conflicts over the statutes and laws come forward? 

Judge SOTOMAYOR. When Congress’ intent is clear, the Court ap- 
plies that clear intent. 

Senator Coburn. Thank you. I want to go back to a couple other 
areas that we talked about. One is some answers to questions that 
you gave to — questions from Senator Hatch. 

Senator Hatch asked you to describe your understanding of the 
test or standard that the Supreme Court uses to determine wheth- 
er a right should be considered fundamental. Specifically, he noted 
that when determining whether a right is fundamental, the Su- 
preme Court determined whether the right is deeply rooted in our 
Nation’s history and tradition, that it is necessarily to an Anglo- 
American regime of ordered liberty, or that it is an enduring Amer- 
ican tradition. 

You refused to answer him, asserting that you responded that 
you haven’t examined that framework in a while to know if that 
language is precise or not. “Fm not suggesting it’s not,” you said, 
“Senator, I just can’t affirm that description.” 

Similarly, you refused to describe to me the test the Court used 
to determine whether a right is a fundamental right. 

But, in contrast to that, when Senator Kaufman asked you to 
give a very detailed description of the fact the Court’s considering 
when determining the doctrine of stare decisis, you stated and 
went through a long litany of the items with which the Court uses 
with which to determine stare decisis. And you gave a fairly de- 
tailed analysis of that process and the doctrine of stare decisis. 

And so I ask you again: Why can’t you give us your description 
of what you think the parameters are that the Court uses to deter- 
mine a fundamental right in light of the 14th Amendment, incorpo- 
ration right? 

Judge SoTOMAYOR. All right. That language has been used in 
certain cases respecting the question of the incorporation of certain 
amendments. The question of — and the general framework will be 
used with respect to any consideration of incorporation. That 
wasn’t, I thought, the question that was being asked of me. I don’t 
remember that being the specific question. All I’m saying to you is 
that the framework has been discussed by the Court in jurispru- 
dence that’s developed over the last hundred years, subsequent to 
its established precedents on the Second Circuit. 

One of the questions that the Court will address if it decides to 
address the incorporation of the Second Amendment is whether in 
those related areas it will use or not use the doctrines or frame- 
work of that precedent. There may be arguments on one side why, 
on another side why not. What I’m trying to do is not prejudge an 
issue that is so pending before the 

Senator Coburn. Well, I am not asking you to prejudge the 
issue. I am asking you under what basis, what is the — what are 
the steps and the considerations, not the details of the case. In 
other words, you can describe that for us in terms of stare decisis, 
but you can’t describe that for us in terms of a fundamental right. 
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And to me that is concerning because we should understand — that 
should be transparent to the people in this country how that works. 

Judge SoTOMAYOR. Because that’s the very issue the Court’s 
going to look at. The question of stare decisis is a general frame- 
work that one uses not in a particular context of a case, I am going 
to choose always to look at the outcome of the case in this way. 
It’s 

Senator Coburn. Your Honor, I understand that. If I can’t get 
you to go there, I want to quit and go on to something else, if I 
can. 

I also asked you yesterday — I want you to understand. You were 
raised in the Bronx. I was born in Wyoming and raised in Okla- 
homa. They are really different, both geographically and culturally, 
different areas. And so I want you to understand why I am spend- 
ing so much time talking with you about the Second Amendment. 

My constituents in Oklahoma understand, as do most Americans, 
that the right to own guns hangs in the balance, may very well 
hang in the balance with your ascendancy to the Supreme Court. 
For us, one wrong vote on what we consider — regardless of what 
you consider, but what we consider a fundamental right, could gut 
the holding of Heller. And I have some serious concerns on that 
issue, and I want to ask you a few more questions. 

Yesterday you said that clearly a constitutional right only works 
if you can enforce it. And I agree. Tell me how American citizens 
would be able to enforce their individual constitutional right to 
bear arms if you are holding that it does not apply to the States 
in your previous case at the appellate level becomes the law of the 
land. 

Judge SoTOMAYOR. The only statement I can start with is Malo- 
ney was decided on the basis of precedent. It was decided on prece- 
dent. The Supreme Court in Heller recognized that it’s precedent. 
It was based on Second Circuit precedent that had interpreted the 
constitutional — the Supreme Court’s prior precedent. 

It may well be — may not be — that Senator Hatch was right that 
the old precedent should be distinguished in a certain way. Others 
may be right that it shouldn’t. That issue was not the one that the 
Maloney court decided Maloney on. It decided it on the rule of law. 
It was a rule of law that led Judge Easterbrook in the Seventh Cir- 
cuit decision to say it is not what we should be doing; it is what 
the Supreme Court should do, is to re-examine a precedent that’s 
directly on point. 

I can assure your constituents that I have a completely open 
mind on this question. I do not close my mind to the fact and the 
understanding that there were developments after the Supreme 
Court’s rulings on incorporation that will apply to this question or 
be considered. I have a completely open mind. 

Senator Coburn. Do you not consider it ironic that the majority 
of the debate about the 14th Amendment in this country was about 
the taking of guns from freed slaves? Is that not ironic that we now 
have some kind of conflict that we are going to say that the whole 
reason and the debate about the 14th Amendment originated from 
States taking away the rights of people’s fundamental right to de- 
fend themselves? Is that not an irony to you? 
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Judge SOTOMAYOR. Senator, would you want a judge or a nomi- 
nee who came in here and said, “I agree with you. This is unconsti- 
tutional” before I had a case before me, before I had both sides dis- 
cussing the issue with me, before I spent the time that the Su- 
preme Court spent on the Heller decision? And that decision was 
mighty long, went through 2 years of history, did a very thorough 
analysis and discussion b^ack and forth on the prior opinions of the 
Committee. I don’t know that that’s a Justice that I can be. I can 
only come to this process 

Senator Coburn. I agree with you. Your Honor. I don’t want you 
to tell us how you’re going to rule. But I asked you: Isn’t it ironic 
that in this country where our law comes from Blackstone forward, 
comes from English law, which our founding was perpetrated and 
carried out under this fundamental right, and that we have a 14th 
Amendment right, and that we have through legal, what I would 
consider as a physician, schizophrenia have decided that we can’t 
decide whether this is a fundamental right? 

I will finish with that point other than to note the pressure ref- 
erence was to privilege and immunity, not due process. 

Judge SoTOMAYOR. I understand the importance of the right. It 
was recognized in Heller, and all I can continue to say. Senator, is 
I keep an open mind on the incorporation doctrine. 

Senator Coburn. I appreciate that. Your Honor. Thank you very 
much. 

Let me go back to an area that I know not everybody wants to 
hear about, but I think it is important. I asked you about where 
we were in terms of settled law on Roe and Doe, and today I only 
want to focus on Roe and Doe, not Casey. 

What was the state of the law, say, in 1974, 1 year after Roe? 
Where did we stand in that issue? 

Judge SOTOMAYOR. That women have the right to terminate their 
pregnancy in some situations, without Government regulation, and 
in others, there would be permissible Government regulation. 

Senator Coburn. Did any of the 

Judge SOTOMAYOR. That’s generally, because the Court did look 
at other questions in terms of Government regulation. 

Senator Coburn. Then let me ask you this: Did any of the laws 
of the 50 States regulating abortion survive the decision in Roe? 

Judge SoTOMAYOR. I don’t know that I could answer that ques- 
tion because I don’t 

Senator Coburn. Okay. That’s fair. They didn’t. 

Was there any limit to the right to abortion either in the age of 
the child in the womb or the reasons for electing that surgery? And 
if so, what are those limits, according to Roe and Doe? 

Judge SoTOMAYOR. Senator, I don’t actually remember the Court 
addressing that because my studies have been on the undue bur- 
den test established in Casey. So my experience in this area or my 
knowledge really has been most particularly concentrated on the 
Casey standard, which is 

Senator Coburn. I understand that. 

Judge SOTOMAYOR [continuing]. What Casey did was change the 
Roe standard. 

Senator Coburn. Which goes back to why I asked you those two 
hypothetical, not abstract Wt hypothetical cases yesterday, of the 
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28-week and a 38-week infant. The truth is ever since January 22, 
1973, you can have an abortion for any reason you want in this 
country. And even though Carhart II has now been ruled, that is, 
a procedure that will eliminate that pregnancy is still legal and 
viable everywhere in this country. 

And so what I was trying to draw out to you is where do we 
stand in this country when 80 percent of the rest of the world al- 
lows abortion only before 12 weeks — only before 12 weeks — and yet 
we allow it for any reason at any time for any inconvenience under 
the “health of the woman” aspect. 

And that is the other reason why I raised the viability because 
technology and the States’ interest under the Supreme Court ruling 
starts with viability. That is when a State can have interest. It is 
guaranteed, and there is limited ability States can have to control 
that after that. 

Is the Casey ruling, the undue burden ruling test, is that a policy 
choice? I know it is the supreme law of the land today, but in your 
mind, would that represent a policy choice? 

Judge SoTOMAYOR. I understood that that was the Court’s frame- 
work for addressing both the woman’s right to terminate her preg- 
nancy under the Constitution and the State’s rights to legislate and 
regulate in areas within its jurisdiction. So it was the Court’s way 
of attempting to address those two interests. 

Senator Coburn. And Justice Ginsburg is not real happy with 
those tests, and neither was — neither are several other members on 
the Court. 

I want to end up, our conversation when we had a private con- 
versation, I approached you about the importance of the cases that 
you would decide to take if you are on the Court. Let me ask you 
a few questions, and I just want your opinion. And this is not to 
put you in any box, and if you think it is, please say so, “You’re 
trying to put me in a box.” 

Do you believe that the Court’s abortion rulings have ended the 
national controversy over this issue? 

Judge SOTOMAYOR. No. 

Senator Coburn. Okay. You don’t have to name them, but do you 
think there are other similarly divisive issues that could be decided 
by the Court in the future? 

Judge SOTOMAYOR. That I can’t answer. I 

Senator Coburn. I don’t want you to name any. I am just saying 
as you think through your mind, do you think there are other simi- 
larly divisive issues that we could have that would divide the coun- 
try so remarkably — you know, assisted suicide, euthanasia? 

Judge SOTOMAYOR. I can only answer what exists. People are 
very passionate about the issues they believe in, and so almost any 
issue could find an audience or a part of our population that’s fer- 
vent about it. 

Senator Coburn. Which is a great answer, because on these divi- 
sive issues, is it better that the Court decides them or elected rep- 
resentatives? If you had a preference, if you were King tomorrow 
and you said we are going to decide this either in the Supreme 
Court or force Congress to make the decision, which would you 
think would be better for us? 
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Judge SOTOMAYOR. In the first instance, it’s always Congress or 
State passing regulation that the Court is reviewing and deter- 
mining whether it complies with constitutional limits. It’s not a 
choice of either/or. It’s always Congress’ first instance or the State 
legislators’ first interest with the non-veto of a 

Senator Coburn. I have got 30 seconds left. I want to ask you 
another question. You said just a minute ago people are passionate 
about what they believe in. And I have read your speeches and 
your publications and your — and I believe you are passionate. And 
I believe your speeches reflect your passions. 

I look at myself when I give a speech. You know, I let it all go, 
what I really believe. I am more measured — some people wouldn’t 
believe that up here, but I am more measured when I am here. But 
when I give a speech — and the problem I am having is I really see 
a dissonance about what you said outside of your jurisprudence. 
And the only ability we have to judge is what that passion has re- 
layed in the past and your statements here in combination with 
your judicial practice. 

And so you are an admirable judge, an admirable woman. You 
have very high esteem in my eyes for both your accomplishments 
and your intellect. I have yet to decide where I am going on this 
because I am still deeply troubled because of the answers that I 
could not get in the 50 minutes that I have been able to ask, and 
also deeply troubled because I believe what you have spoken to the 
law students, what you have spoken in your writings truly reflect 
your real passions, which I sometimes find run in conflict with 
what I think the Constitution has to say. 

But I thank you for giving us such a cordial response, and I am 
mightily impressed. 

Thank you, Mr. Chairman. 

Judge SoTOMAYOR. Thank you. Senator. 

Chairman Leahy. Thank you. Senator Coburn, the Republican 
side has asked for a third round of those who want another 10 min- 
utes, and so you will have a chance for more questions if you wish, 
because I am trying to be fair to both sides, and I will allow that. 

Before we go to Senator Franken, though, and while you are still 
here. Senator Coburn, I had reserved about 10 minutes of my time, 
and I will use just a minute or so of it. You spoke about the Second 
Amendment, which is a significant issue, and it is one people care 
about. And you spoke about gun owners out West and your life in 
both Wyoming and then Oklahoma. I look at that, of course, be- 
cause both Wyoming and Oklahoma have more restrictive gun laws 
than my own State of Vermont. I could say that virtually every 
State has more restrictive gun laws than we do in Vermont. 

I have been a gun owner since my early teens. I target-shoot at 
my home in Vermont as a way of relaxation all the time. I own nu- 
merous weapons, hand guns and long guns. I have not heard any- 
thing or read anything in the judge’s writings or speeches that 
would indicate to me that in any way I have to worry that Vermont 
gun owners — and many Vermonters are gun owners; it is a way of 
life — that that is going to change. It is not going to change for me. 
It is not going to change what weapons my two sons, one a former 
Marine, own. If Judge Sotomayor is on the Supreme Court, I expect 
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I will still be back in my home — and you are welcome any time you 
would like to come and go target shooting with me there. 

Senator Sessions. Mr. Chairman, I would just say briefly but it 
is a real pivotal time we are in. If the decision by Judge Sotomayor 
becomes law, any city — maybe not Vermont, but any city or State 
in America could virtually, I believe, fully ban all firearms. And 
that is just where we are, and we can discuss how much precedent 
had to bound you to reach that conclusion. But this is not a little 
bitty issue. It is very important. 

Chairman Leahy. But States made laws as they have gone 
along. Vermont has decided not to have the restrictive laws that 
you have in Alabama. But States have made up their mind. 

Senator Franken. 

Senator Franken. Thank you, Mr. Chairman. I have a letter 
here from several former U.S. attorneys from the Southern District 
of New York. Some of them Republican appointed and supporting 
the judge’s confirmation. I will read a little bit from it. 

It says they each had personal experience including appearing 
before Judge Sotomayor. She came to our cases without any appar- 
ent bias, probed counsel actively with insightful and at times tough 
questions and demonstrated time and again that she not only lis- 
tens, but is often persuaded by counsel. 

In our matters. Judge Sotomayor’s opinions reflect clear — it is 
great. It is a great letter. I would ask that it be entered into the 
record. Sir? Can I enter it into the record? Thank you. 

Thank you. Judge Sotomayor, for your patience and your terrific 
answers. 

We have heard a lot about your thoughts on specific cases and 
on principles of jurisprudence. I would like to ask a much more 
general question and one that I think is a really good question at 
job interviews. 

That is why do you want to be a Supreme Court Justice? 

Judge Sotomayor. You are going to hate me for taking a few 
minutes, but can I tell you a story? 

Senator Franken. I would love it. 

Judge Sotomayor. Because it will explain who I am and why. 
When Senator Moynihan first told me that he would consider send- 
ing my name to Senator D’Amato for consideration as a District 
Court judge, he asked me to keep it quiet for a little bit of time 
and I asked permission to tell my mom, Omar. This is short. 

So they were visiting and I told them and mom was very, very 
excited. She then said how much more money are you going to 
earn? I stopped and I said I’m going to take a big pay cut. Then 
she stopped and she stopped and she said, are you going to do as 
much foreign travel as you do now? I was flying all over the U.S. 
and abroad as part of my private practice work. 

I said probably not because I am going to live in a courthouse 
in lower Manhattan near where I used to work as a Manhattan 
DA. Now the pause was a little longer. She said. Okay. Then she 
said, now all the fascinating clients that you work with, as you 
may have heard yesterday, I had some fairly well known clients, 
you are going to be able to go traveling with them with the new 
people you meet, right? 
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I said, no. Most of them are going to come before me as litigants 
to the cases I am hearing and I cannot become friends with them. 
Now the pause is really long. She finally looked up and she said, 
why do you want this job? 

And Omar, who was sitting next to her said, Selena, you know 
your daughter. This is in Spanish. You know your daughter and 
her stuff with public service. It really has always been the answer. 

Given who I am, my love of the law, my sense of importance 
about the rule of law, how central it is to the functioning of our 
society, how it sets us apart as many Senators have noted, from 
the rest of the world, have always created a passion in me. 

That passion led me to want to be a lawyer first and now to be 
a judge because I can’t think of any greater service that I can give 
to the country than to be permitted the privilege of being a Justice 
of the Supreme Court. 

Senator Franken. Thank you. Well, I for one have been very im- 
pressed with you. Judge, and I certainly intend to support your 
confirmation for the court. 

I guess there is another round. I thought I was going to be the 
only thing between you and the door. So I planned to just yield all 
the rest of my time. But since I am not I would like to ask you — 
no. I am going to yield the rest of my time if that is okay. 

Chairman Leahy. Thank you very much. Senator Franken. I will 
reserve my time. We will have — Senator Sessions has asked us. 
Ten minute rounds. I think they will be primarily on the Repub- 
lican side. I may speak again when they finish. We will begin with 
you. Senator Sessions. 

Senator Sessions. Thank you. Thank you. Chairman Leahy. I be- 
lieve we have tried to meet our goal. I had a goal at the beginning 
and people would say this is one of the most fair and effective hear- 
ings we have ever had. I hope that has been the case. 

It is a great issue, the choice of putting someone on the United 
States Supreme Court. Our nominee has a wonderful group of 
friends and a long and distinguished record, but a number of ques- 
tions arose that are important. 

American people rightly are concerned that on important social 
issues that are not clearly stated in the Constitution on important 
legal issues not clearly stated in our law seem to be decided by 
unelected lifetime appointed courts. Those are big, big issues that 
we have discussed here today I hope in a way that is healthy and 
positive. 

Judge, one thing I will ask you, I asked Justice Roberts and I 
am not sure how much good it did because he came back asking 
for a pay raise the next week, I think. But can you live on that sal- 
ary that you are paid? We are having the largest deficit in the his- 
tory of the Republic. A lot of people are going to have to tighten 
their belts. Are you prepared to do so also? 

Judge SOTOMAYOR. I have been living on the salary for 17 years, 
so I will suffer through more of it. It is difficult for many judges. 
The pay question is a significant one for judges who haven’t re- 
ceived pay raises I think it is more than 20 years now if I am not 
mistaken. 

Senator Sessions. Well, you are saying pay raises based on — 
they are getting pay raises almost every year really, the cost of liv- 
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ing and that kind of thing. But there was a big pay raise about 20 
years ago. 

I think that it is about four times the average family income in 
America. I hope that you can live on it. If not, you probably 
shouldn’t take the job. 

All judges, whether they are activists or not, if asked are going 
to say they follow the law. They just have a different view of the 
law. They just have a more looser interpretation of the law. So that 
is why we press some of these issues. 

We want to determine as best we can just how tightly you be- 
lieve you are bound by the law and how much flexibility you might 
think that you have as a judge to expand the law to suit perhaps 
a — in some policy area or another. 

Attorney General Holder recently said that he thought we lacked 
courage in discussing the race issue. I think that is something that 
we should take seriously. That was a valid comment. 

In my opinion, we had a higher level of discussion of that issue 
since I have been in this committee and I hope we have done it in 
a way that’s correct. This is so sensitive and it is so important and 
we need to get it right and we must be fair to everybody. 

We know that there are cases when people have been discrimi- 
nated against. They are entitled to a remedy and the Supreme 
Court has been quite clear that when you can show a history of dis- 
crimination, and we have had not just in the south, but in the 
south, the jurisprudence has developed that it is appropriate for a 
judge to have a remedy that would encourage a move forward to 
a better opportunity those who have been held back. So that is 
good. 

But the Supreme Court has also said that this is a dangerous 
philosophy because when you do that, you have identified one ra- 
cial group and you have given them a preference over another. So 
it can be done in a legitimate way that is remedial. 

We still have vestiges of discrimination still in our society and 
there will still be needs for remedial remedies. But I do think, as 
Justice Roberts said, the best way to end discrimination is quit 
doing it. A lot of our orders and court decisions are such that they 
benefit one race over another solely because of their race. It has to 
be tied to a remedy. The Supreme Court has made clear that when 
you do that, it must meet the highest scrutiny as the courts are 
supposed to review that very carefully and the language they use 
is strict scrutiny. 

You don’t favor one group over another without meeting that 
high standard. I am glad we began to discuss that and we will have 
the firefighters and they will be able to express their view on it in 
a little bit. 

Judge, let me just say before I go forward that you have done a 
good job. You have a good humor, you have been direct in your an- 
swers and we appreciate that. 

I will not support, and I do not think any member of this side 
will support a filibuster or any attempt to block a vote on your 
nomination. It is a very important vote. We all need to take our 
time and think it through and cast it honestly as the occasion de- 
mands. 
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But I look forward to you getting that vote before we recess in 
August. 

Let me discuss, Judge, I will just express this as we go forward. 
In your handling of the Ricci case, I think it is fair to say that it 
was not handled in the regular order. 

You said in your opening statement that, ‘The process of judging 
is enhanced when the arguments and concerns of the parties 
through litigation are understood and acknowledged and that is 
why I generally structure my opinions by setting out what the law 
requires and then by explaining why a contrary position, sympa- 
thetic or not, is accepted or rejected. That is how I seek to strength- 
en both the rule of law and faith in the impartiality of our justice 
system.’ 

I think that is a good statement. But I think what the panel did 
in this case did not meet that standard. 

I think it was action I would conclude fairly, I think, contrary to 
the rule to the Second Circuit, Rule 32-1 says that summary or- 
ders are only appropriate where ‘a decision is unanimous and each 
judge of the panel believes no jurisprudential purpose would be 
served by an opinion.’ 

Your clerk of your court there to the New York Times said this 
order ‘Ordinarily issues when the termination of the case revolves 
around well settled principles of law.’ 

I would note that it was not a pro curium opinion at first. It was 
a summary order which is even less of an impactful decision than 
the other. But I think the Supreme Court made clear and I think 
most Americans understand that the firefighters case was more 
than that. It had tremendous jurisprudential impact and I think 
you were wrong to attempt to use the summary order which be- 
cause it was objected to within your circuit which resulted in a 
pretty roaring debate and discussion and that you went forward, 
you then did it in a pro curium way, which at least gave it a little 
higher credence, but you did not write an in-depth opinion at all. 
In fact, it was still a pro curium and short opinion. 

I understand according to some of the writers that Judge Sack, 
New York Times, I believe, quoted — National Journal that he was 
most reluctant to join the opinion. Judge Pooler was in the middle, 
and I guess it didn’t reference the third judge, but apparently you 
were the third judge that was pushing for this kind of result. 

Did you fail to show the courage that Attorney General Holder 
has asked us to show and discuss this issue openly with an in- 
depth opinion and wouldn’t we have been better off if the case 
hand been handled in that fashion? 

Judge SoTOMAYOR. Sir, no. I didn’t show a lack of courage. The 
court’s decision was clear in both instances on the basis for the de- 
cision. It was a thorough, complete discussion of the issues as pre- 
sented to the District Court. The Circuit Court’s ruling was clear 
in both instances. No, I did not lack courage. 

Senator Sessions. Well, I don’t think it was a great District 
Court opinion, so I would disagree on that. Mr. Chairman, you 
have been fair to us throughout. I do not know that every member 
of our side would use the time that they are allotted, but I am glad 
that you are allowing them the opportunity to do so. 
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Chairman Leahy. Thank you for that compliment, Senator. I 
should compliment Senator Specter here when he was Chairman I 
was Ranking Member and we had two Supreme Court nomina- 
tions. We tried to work out a time to be fair to everybody and we 
did and we were told by both Republicans and Democrats that no- 
body had to complain about the amount of time. 

I have tried to do the same thing. It is a lifetime appointment. 
I have been very impressed of course with our nominee and that 
has been obvious. Incidentally, she was originally nominated by 
President H. W. Bush and then by President Bill Clinton and now 
by President Barack Obama. 

President Clinton nominated her to the Second Circuit and I 
have a letter addressed to the members of the committee, well, ac- 
tually to you and I, Senator Sessions, from former President Clin- 
ton. He speaks of her being able to make a unique contribution to 
the bench through her experience as a prosecutor and trial judge 
and hopes that we will have a speedy confirmation of her. I will 
put that in the record. 

One of the things in also trying to make sure everybody gets a 
balanced time, but we have had a lot of us that have served as ei- 
ther Chairman or Ranking Member of this committee and we know 
how important that is. I use that to yield to Senator Hatch who has 
had also the problem of having to schedule how things go. I yield 
to you. But thank you, Jeff, I appreciate that. 

Senator Hatch. Well, thank you, Mr. Chairman. I echo Jeffs 
statement here. 

Judge, you have been great throughout this process and I appre- 
ciate it, but I have some questions that I’d like to ask that I think 
you can answer yes or no, of course you can qualify if you feel like 
it. But I would like to get through these because they are impor- 
tant questions to me and millions of other people that I represent. 

Judge, from 1980 from 1992 you were actively involved with the 
Puerto Rican Legal Defense and Educational Fund. It is a well 
known Civil rights organization in our country. 

Among many other activities, this group files briefs in Supreme 
Court cases. You served in nearly a dozen different leadership posi- 
tions there, including serving on and chairing a litigation com- 
mittee. 

The New York Times has described you as a ‘tough policymaker’ 
with the group and said that you would meet frequently with the 
legal stafC review the status of cases and played an active role in 
the fund’s litigation. 

Lawyers of the fund described you as, ‘An involved and ardent 
supporter of their various legal efforts during your time with the 
group.’ The Associated Press looked at documents from your service 
with the fund that showed that you were, ‘involved in making sure 
that the cases handled were in keeping with its mission statement 
and were having an impact.’ 

When Senator Gillibrand introduced you to this committee on 
Monday, she compared your leadership role at the fund to Justice 
Ruth Bader Ginsburg’s participation in the ACLU Women’s Rights 
Project or Justice Thurgood Marshall’s participation on behalf of 
the NAACP Legal Defense and Education Fund. 
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So let me ask you just about a few abortion cases in which the 
Fund filed briefs. I do believe you can answer these yes or no, but 
again, certainly qualify if you feel like it. 

I am not asking for your present views, either personal or legal, 
let’s get that straight, on these issues, nor am I asking you how 
you might rule on these issues in the future. I just want to make 
that clear. 

I might say that these are important issues. In one case, Wemus 
V. Lavars and Harris v. McCray, the Fund joined an Amicus brief 
asking the Supreme Court to overturn restrictions on taxpayer 
funding for abortion. 

The brief compared refusing to use Medicaid Funds to pay for 
abortions to the Dred Scott case, the Dred Scott v. Sanford decision 
that refused citizenship to black people in our society and treated 
them terribly. 

At the time, did you know that the Fund was filing this brief? 
At the time did you know — well, let me just ask each one. At the 
time, did you know the fund was filing this brief? 

Judge SOTOMAYOR. No, sir. 

Senator Hatch. At the time, did you know that the brief made 
this argument? 

Judge SoTOMAYOR. No, sir. 

Senator Hatch. At the time did you support the Fund filing this 
brief that made this argument? 

Judge SOTOMAYOR. No. 

Senator Hatch. At the time did you voice any concern, objection, 
disagreement or doubt about the Fund filing this brief or making 
this argument? 

Judge SOTOMAYOR. I was not like Justice Ginsburg or Justice 
Marshall. I was not a lawyer on the Fund as they were with re- 
spect to the organizations they belong to. I was a board member 
and it was not my practice and not that I know of any board mem- 
ber, although maybe one with Civil Rights experience would have. 
I didn’t have any in this area, so I never reviewed the briefs. 

Senator Hatch. All right. In another case, Ohio v. Aquin Center 
for Reproductive Health, the Fund argued that the First Amend- 
ment right to freely exercise religion undermines laws requiring 
parental notification for minors getting abortion. 

Now, at the time did you know that the Fund was filing this 
brief? 

Judge SOTOMAYOR. No. No specific brief Obviously it was in- 
volved in litigation, so I knew generally they were filing briefs. But 
I wouldn’t know until after the fact that the brief was actually 
filed. But I wouldn’t review it. 

Senator Hatch. The same questions on this. At the time did you 
know that the brief made this argument? At this time did you sup- 
port the Fund filing this brief that made this argument? And at the 
time did you voice any concern, objection, disagreement or doubt 
about the Fund filing this brief or making this argument? 

Judge SOTOMAYOR. No because I never reviewed the brief 

Senator Hatch. That’s fine. I’m just going to establish this. 

In another case. Planned Parenthood v. Casey, the Fund argued 
against a 24-hour waiting period for obtaining an abortion. So 
again, those questions. At the time did you know that the Fund 
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was filing this brief? Did you know that the brief made this argu- 
ment? Did you support the Fund filing this brief that made this ar- 
gument? And did you voice any concern, objection, disagreement or 
doubt about the Fund filing this brief or making this argument? 

Judge SOTOMAYOR. For the same reason, no. 

Senator Hatch. Now, Judge, I am going to be very easy on you 
now because I invited constituents in Utah to submit questions and 
got an overwhelming response. Many of them submitted questions 
about the Second Amendment and other issues that have already 
been discussed. 

One constituent asked whether you see the courts, especially the 
Supreme Court as an institution for resolving perceived social in- 
justices and equities and disadvantages. 

Now, please address this both in terms of a Justice’s intention 
and the effect of their decisions. That was the question and I 
thought it was an interesting question. 

Judge SoTOMAYOR. No, that’s not the role of the courts. The role 
of the courts is to interpret the law as Congress writes it. It may 
be the effect in a particular situation that in the court doing that 
and giving effect to Congress’ intent, it has that outcome. 

But it is not the role of the judge to create that outcome. It is 
to interpret what Congress is doing and do what Congress wants. 

Senator Hatch. Great. One final question. Judge. Describe your 
judicial philosophy in terms of the phrase ‘Fidelity to the Law.’ 

Would you agree with me that both majority and descending Jus- 
tices in last year’s gun rights decision in District of Columbia v. 
Heller were doing their best to be faithful to the text and history 
of the Second Amendment? 

Judge SOTOMAYOR. Text and history, how to analyze, yes. 

Senator Hatch. In other words, do you believe that they were ex- 
hibiting fidelity to the law as they understood it? 

Judge SOTOMAYOR. Yes. 

Senator Hatch. Then I take it that you would agree that the 
Justices in the majority were not engaging in some kind of right 
wing judicial activists in the — characterized the decision. Is that 
fair to say? 

Judge SOTOMAYOR. It is fair to me to say that I do not view what 
a court does as activism. I view it as each judge principally inter- 
preting the issue before them on the basis of the law. 

Senator Hatch. Great. Let me just ask you one other constituent 
question. It is a short one. 

Another constituent asked, which is more important or deserves 
more weight? The constitution as it was originally intended or 
newer legal precedent? 

Judge SOTOMAYOR. What governs always is the Constitution. 

Senator Hatch. Which is more important or deserves more 
weight? The actual wording of the Constitution as it was originally 
intended or newer legal precedent? 

Judge SOTOMAYOR. The intent of the founders were set forth in 
the Constitution. They created the words, they created the docu- 
ment. It is their words that is the most important aspect of judg- 
ing. 

You follow what they said in their words and you apply it to the 
facts you are looking at. 


VerDate Nov 24 2008 1 1 :18 Jun 24, 2010 Jkt056940 PO 00000 Frm 00466 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



455 


Senator Hatch. Thank you, Judge. I will give back the remain- 
der of my time, Mr. Chairman. 

Chairman Leahy. I just would note we do have this letter in the 
record from the Puerto Rican Legal Defense and Education Fund 
in which they say neither the board as a whole nor any individual 
member selects litigation to be undertaken or controls ongoing liti- 
gation. 

I just think that we should be very, very clear here. It is prob- 
ably why they get support from the United Way and a number of 
other organizations. 

Senator Grassley. 

Senator Grassley. Good morning. Justice — Judge Sotomayor. 
Yesterday you said you would take a look at Baker v. Nelson, so 
I will ask this question. You said you hadn’t read Baker in a long 
time and would report back. You added that if Baker was prece- 
dent, you would uphold it based upon stare decisis consistent with 
your stance in cases like Kato, Roe v. Wade, Griswold, and many 
others that you mentioned this week. 

Baker involved an appeal from the Minnesota Supreme Court 
which held that a Minnesota law prohibiting same sex marriage 
did not violate the First, the Eighth, the Ninth, or the 14th amend- 
ment to the Constitution. The Supreme Court in a very short rul- 
ing concluded on its merits that, “The appeal is dismissed for want 
of substantial Federal question.” Baker remains on the books as 
precedent. Will you respect the Court’s decision in Baker based 
upon stare decisis? And if not, why not? 

Judge Sotomayor. As I indicated yesterday, I didn’t remember 
Baker, and if I had studied it, it would have been in law school. 
You raised a question, and I did go back to look at Baker. In fact, 
I don’t think I ever read it, even in law school. 

Baker was decided at the time where jurisdiction over Federal 
questions was mandatory before the Supreme Court, and the dis- 
position by the Supreme Court, I believe was what you related. 
Senator, which is a dismissal of the appeal raised on the Minnesota 
statute. 

What I have learned is the question of — it’s what the meaning 
of that dismissal is, is actually an issue that’s being debated in ex- 
isting litigation. As I indicated yesterday, I will follow precedent 
according to the doctrine of stare decisis. I can’t prejudge what that 
precedent means until the issue comes before — what a prior deci- 
sion of the Court means and its applicability to a particular issue 
is until that question is before me as a judge — or a Justice, if that 
should happen. 

So, at bottom, because the question is pending before a number 
of courts, the ABA would not permit me to comment on the merits 
of that. But as I indicated, I affirm that with each holding of the 
Court, to the extent it is pertinent to the issues before the Court, 
it has to be given the effects of stare decisis. 

Senator Grassley. Am I supposed to interpret what you just said 
as anything different than what you said over the last 3 days in 
regard to Kato or Roe or Griswold or any other precedent you said, 
or precedents? Or would it be exactly in the same tone as you men- 
tioned in previous days with previous precedents under stare deci- 
sis? 
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Judge SOTOMAYOR. Well, those cases have holdings that are not 
open to dispute. The holdings are what they are. Their application 
to a particular situation will differ on what facts those situations 
present. The same thing with the Nelson case, which is what does 
the holding mean, and that’s what I understand is being litigated, 
because it was a one-line decision by the Supreme Court, and how 
it applies to a new situation is what also would come before a 
court. 

Senator Grassley. Okay. My last question for your appearance 
before our Committee involves a word I don’t think that showed up 
here yet — “vacuums” — and it is a question that I asked Judge Rob- 
erts and Justice Alito, and it comes from a conversation I had, a 
dialog I had at a similar hearing when Judge Souter was before us, 
now Justice Souter, involving the term “vacuums in law.” And I 
think the term “vacuums in law” comes from Souter himself, as I 
will read to you in just a moment. 

I probed Judge Souter about how he would interpret the Con- 
stitution and statutory law. In his response. Justice Souter talked 
about the Court filling vacuums left by Congress, and there are 
several quotes that I can give you from 19 — 1 guess it was 1990, 
but I will just read four or five lines of Judge Souter speaking to 
this Committee: 

“Because if, in fact, the Congress will face the responsibility that 
goes with its 14th Amendment powers, then by definition, there is, 
to that extent, not going to be a kind of vacuum of responsibility 
created, in which the courts are going to be forced to take on prob- 
lems which sometimes, in the first instance, might be better ad- 
dressed by the political branches of Government.” 

Both prior to that and after that. Judge Souter talked a lot about 
maybe the courts needed to fill vacuums. 

Do you agree with Justice Souter, is it appropriate for the courts 
to fill vacuums in the law? And let me quickly follow it up. Do you 
expect that you will fill in vacuums in the law left by Congress if 
you are confirmed to be an Associate Justice? 

Judge SoTOMAYOR. Senator Grassley, one of the things I say to 
my students when I’m teaching brief writing, I start by saying to 
them, “It’s very dangerous to use analogies because they’re always 
imperfect.” I wouldn’t ever use Justice Souter’s words because 
they’re his words, not mine. 

I try always to use — and this is what I tell my students to do, 
is use simple words. Explain what you’re doing without analogy. 
Just tell them what you’re doing. And what I do is not described 
in the way — or I wouldn’t describe it in the way Justice Souter did. 

Judges apply the law, they apply the holdings of precedent, and 
they look at how that fits into the new facts before them. But 
you’re not creating law. If that was an intent that Justice Souter 
was expressing — and I doubt it — that’s not what judges do. Judges 
do what I’ve just described, and that’s not in my mind acting for 
Congress. It is interpreting Congress’ intent as expressed in a stat- 
ute and applying it to the new situation. 

Senator Grassley. Thank you. 

I am done, Mr. Chairman. 

Chairman Leahy. Thank you very much. Senator Grassley. 

Senator Kyi, did you want another round? 
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Senator Kyl. Yes, thank you, Mr. Chairman. I am not sure how 
long this will take, but. Judge, I think maybe we are — to use the 
President’s analogy that we talked about in my very first question 
to you, we may be in about the 25th mile of the marathon, and I 
might even be persuaded to have a little empathy for this last mile 
here. I think you are just about done. 

I wanted to go over three quick things, if I could. The first is the 
exchange that we had this morning regarding the decision in Ricci 
in which you insisted that you were bound by Supreme Court and 
Second Circuit precedent. I quoted from the Supreme Court deci- 
sion to the effect that I believe that that contradicted your answer. 

If you have anything different to say than what you said this 
morning, I wanted to give you another opportunity to say it. We 
don’t need to re-plow the same ground. But is there anything dif- 
ferent that you would like to offer on that? 

Judge SoTOMAYOR. Senator, after each round, I go to the next 
moment. Without actually looking at the transcript, I couldn’t an- 
swer that question. It is just impossible to right now. I’m glad 
you’re giving me the opportunity, but I would need a specific ques- 
tion as to something I said and what I meant before I could re- 
spond. 

Senator Kyl. All right. Since we will probably have a few ques- 
tions as follow-up in writing and you will be providing us answers 
to those, maybe the best thing is just to ask a general question, or 
if there is something specific that I can related it to, and then you 
can respond in that way. 

Judge SOTOMAYOR. Thank you, sir. 

Senator Kyl. You are very welcome. 

Now, the second question has to do with the Second Amendment. 
In the Maloney case, you held that it was not incorporated into the 
14th Amendment, and what — well, maybe I should ask you what 
that means. Let me ask then two separate situations as a practical 
matter. 

If the Supreme Court does not review that issue, then is it the 
case that at least in the Second Circuit and the Seventh Circuit, 
the States that are in the Seventh and Second Circuit, those States 
could pass laws that restrict or even prohibit people from owning 
firearms? 

Judge SOTOMAYOR. I did not hold it was not incorporated. I was 
on a panel that 

Senator Kyl. Fair enough. 

Judge SOTOMAYOR. — viewed Supreme Court precedent and Sec- 
ond Circuit precedent as holding that fact. 

Senator Kyl. Right. 

Judge SOTOMAYOR. You can’t talk in an absolute. There always 
has to be a reason for why a State acts, and there also has to be 
a reason for the extent of the regulation the State passes. And so 
the question in Maloney for us was a very narrow question, which 
was: Are these nunchuk sticks — and I have described them pre- 
viously as these martial arts sticks tied together by a belt that 
when you swing them, if somebody comes by, there could be, if not 
serious, deadly force in some situations — whether the State had a 
reason recognized in law for determining that it was illegal to own 
those sticks. 
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The next issue that would come up by someone who challenged 
the regulation would be, What’s the nature of the regulation and 
how does it comport with the reason the State gives for the actions 
it did? 

So absolute regulation is not what I would answer. I would an- 
swer what this 

Senator Kyl. Let me — excuse me. 

Judge SOTOMAYOR. — regulation is. 

Senator Kyl. I appreciate your answer. What would be the test 
that would be applied by a court in the event that a State said be- 
cause of the danger that firearms present to others, we are going 
to require that only law enforcement personnel can own firearms 
in our State? And someone challenged that as an affront to their 
rights, they would say the Federal Government can’t take that 
right away from us because of the Second Amendment. What would 
the test be that the Court would apply to analyze the regulation 
of the State? 

Judge SoTOMAYOR. Well, that’s very similar, although not ex- 
actly, if I understood it, to Heller, the facts in Heller. And the Court 
there said that the regulation in D.C. was broader than the inter- 
est asserted. 

That question in a different State would depend on the cir- 
cumstances of its barring 

Senator Kyl. Well, excuse me for interrupting. Is there no stand- 
ard — I mean, we are familiar with strict scrutiny, the reasonable 
basis test and so on. Is there a standard of which you are aware 
that the Court would use to examine the State’s right to impose 
such a restriction given that the Second Amendment would be 
deemed not incorporated? 

Judge SOTOMAYOR. In Maloney, the Court addressed whether 
there was a violation of the equal protection statute — equal protec- 
tion of the 14th Amendment, and determined that rational basis 

review — now that I understand that you are asking about 

Senator Kyl. Sure. I am sorry. I didn’t 

Judge SOTOMAYOR. — a standard of review that’s 

Senator Kyl. Now, of the tests that the Court applies tradition- 
ally, the rational basis is the least difficult of States to meet in jus- 
tifying a regulation, is it not? 

Judge SOTOMAYOR. I’m not going to be difficult with you. It’s the 
one where you don’t need an exact fit between the exact injury that 
you are seeking to remedy in the legislation. 

Senator Kyl. Could I 

Judge SOTOMAYOR. So it does have more 

Senator Kyl. Flexibility for the state? 

Judge SOTOMAYOR. Well, “flexibility” is the wrong — more def- 
erence to congressional findings about what 

Senator Kyl. Or State law. 

Judge SOTOMAYOR. Exactly. 

Senator Kyl. Right. You know the general rule that the rational 
basis test is the least intrusive on a State’s ability to regulate, 
whereas strict scrutiny is the most intrusive on the State’s ability. 
Is that a fair characterization? 
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Judge SOTOMAYOR. It’s a fair characterization that when you 
have strict scrutiny, the Government’s legislation must he very 
narrowly tailored. 

Senator Kyl. Right. So 

Judge SoTOMAYOR. In rational basis there is a broader breadth 
for the States to act. 

Senator Kyl. So wouldn’t it be correct to say that as between the 
application of the Second Amendment to the District of Columbia, 
for example, compared to a situation in which a State or a city im- 
posed a regulation on the control of firearms, that it would be 
much more likely that the Court would uphold the State’s ability 
or the city’s ability to regulate that than it would — in the abstract 
I am talking about here — than it would a Federal attempt to regu- 
late it under the Second Amendment? 

Judge SOTOMAYOR. That’s the problem within the abstract, be- 
cause what the Court would look at is whatever legislature — State 
legislative findings there are in the fit between those findings and 
the legislation. 

Senator Kyl. Right, and I appreciate that you are not going to — 
without knowing the facts of every case, you can’t opine. But just 
as a general proposition, obviously if the amendment is incor- 
porated, it will be much more difficult for a government to impose 
a standard than if it is not incorporated. 

Judge SOTOMAYOR. Well, the standard of review, even under the 
incorporation doctrine, was actually not decided in Heller, and that 
issue wasn’t resolved. So what that answer will be is actually an 
open question that I couldn’t even discuss in a broad term other 
than to just explain 

Senator Kyl. All right. Again, to interrupt, because we are less 
than 2 minutes now. If Senator Leahy says, gee, in Vermont, he 
is not worried about the fact that the Second Amendment isn’t in- 
corporated, maybe if I lived in New York or Massachusetts or some 
other State I would be worried. The question I guess I would ask 
here is: Can you understand why someone who would like to own 
a gun would be concerned that if the amendment is not deemed in- 
corporated into the 14th Amendment as a fundamental right, that 
it would be much more likely that the State or city in which that 
individual lived could regulate his right to own a firearm? 

Judge SOTOMAYOR. Very clear to me from the public discussions 
on this issue that that is a concern for many people. 

Senator Kyl. Final question. You are familiar — this goes to the 
foreign law issue. You are familiar with the difference in the treat- 
ment of foreign law by the U.S. Supreme Court in Kennedy v. Lou- 
isiana on the one hand and in Roper v. Simmons on the other 
hand. In Roper, the Court ruled it was cruel and unusual to apply 
the death penalty and drew substantially on foreign law. In Ken- 
nedy V. Louisiana, an adult was convicted of raping an 8-year-old 
child. And the same five Justices who wrote the opinion in Roper 
ruled that it was cruel and unusual to sentence the individual to 
death, but cited no foreign law whatsoever. 

Some have said that a discussion of foreign law was left out of 
the Kennedy case because it actually cut against the majority’s 
opinion. What do you think? 
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Judge SOTOMAYOR. I can’t speak for what they did. I can only do 
what you did, which is to describe what the courts did and what 
they said. It’s impossible for me to speak about why a particular 
court acted in a particular way or why a particular Justice ana- 
lyzed an issue outside of what the opinion says. 

Senator Kyl. I will just tell you my view is it kind of tells me 
that if a court can find some foreign law that supports its opinion, 
it might use it. If the opinion is on the other side, then it doesn’t. 
In my view, that is one of the problems with using foreign law, and 
I gather from what you said earlier you don’t think the Court 
should use foreign law either except in cases of treaty and other 
similarly appropriate cases. 

Judge SoTOMAYOR. I do not believe that foreign law should be 
used to determine the result under constitutional law or American 
law, except where American law directs. 

Senator Kyl. Thank you very much. Thank you. Judge. 

Chairman Leahy. Thank you. 

Senator Graham. 

Senator Graham. Thank you. Judge, I guess we do get to talk 
again. When you look at the fundamental right aspect of the Sec- 
ond Amendment, you will be looking at precedent, you will be look- 
ing at our history, you will be looking at a lot of things. Hopefully, 
you talk to your godchild, who is an NRA member. 

You can assimilate your view of what America is all about when 
it comes to the Second Amendment. But one thing I want you to 
know is that Russ Feingold and Lindsey Graham have reached the 
same conclusion. So that speaks strong of the Second Amendment, 
because we do not reach the same conclusion a lot. 

So I just want you to realize that this fundamental right issue 
of the Second Amendment is very important to people throughout 
the country, whether you own a gun or not, and it is one of those 
things that I think, when you look at it, you will find that America, 
unlike other countries, has a unique relationship with the Second 
Amendment. 

Today, Khalid Sheikh Mohammed is appearing in a military tri- 
bunal in Guantanamo Bay, Cuba. He will be appearing before a 
military judge and he will be represented by military lawyers and 
there will be a military prosecutor. 

The one thing I want to say here is that I have been a judge ad- 
vocate, a member of the military legal community, for well over 25 
years and to America and the world who may be watching this, I 
have nothing but great admiration and respect for those men and 
women who serve in our judge advocate corps who will be given the 
obligation by our nation to render justice against people like Khalid 
Sheikh Mohammed. 

I just want to say this, also, on this historic day. To those who 
wonder why we do this, why do we give him a trial? Why are we 
so concerned about him having his day in court? Why do we give 
him a lawyer when we know what he would do to our people in 
his hands? 

I would just like to say that it makes us better than him. It 
makes us stronger for us to give the mastermind of 9/11 his day 
in court, represented by counsel, and any verdict that comes his 
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way will not be based on prejudice or passion or religious bigotry. 
It will be based on facts. 

Now, let us talk about what this nation is facing. This Congress, 
Judge, is trying to reauthorize the Military Commission Act, trying 
to find a way to bring justice to the enemies of this country in a 
way that will make us better in the eyes of the world and, also, 
make us safer here at home. 

Have you had an opportunity to look at the Boumediene, 
Hamdan, Hamdi, Rasul cases? 

Judge SOTOMAYOR. I have. 

Senator Graham. You will be called upon in the future, if you get 
on the court, to pass some judgment over the enactments of Con- 
gress. When it comes to civilian criminal law, do you know of any 
concept in civilian law that would allow someone to be held, in 
criminal law, indefinitely without trial? 

Judge SoTOMAYOR. When you’re talking about civilian criminal 
law, you’re talking about 

Senator Graham. Domestic criminal law. 

Judge SOTOMAYOR. — domestic criminal prosecution. 

Senator Graham. Right. 

Judge SOTOMAYOR. After conviction, defendants are often sen- 
tenced — 

Senator Graham. I am talking about you are held in jail without 
a trial. 

Judge SOTOMAYOR. The Speedy Trial Act and there are constitu- 
tional principles that require a speedy trial. So in answer, no, there 
is no 

Senator Graham. That is a correct statement of the law. Judge, 
in my opinion. You cannot hold someone in domestic criminal set- 
tings indefinitely without trial. 

Under military law, the law of armed conflict, is there any re- 
quirement to try, in a court of law, every enemy prisoner? 

Judge SOTOMAYOR. There, you have an advantage on me, because 
I — I’m sorry. 

Senator Graham. Fair enough. The point I am trying to make, 
and check if I am wrong, you will have some time to do this, as 
I understand military law, if we, as a nation, one of our airman is 
downed on a foreign land, held by an adversary, it is my under- 
standing we cannot demand, under the Geneva Convention, that 
that airman or American soldier go to a civilian court. 

That is not the law. If we have a pilot in the hands of the enemy, 
there is no requirement of the detaining force to take that airman 
before a civilian judge. I think that is the law. 

There is no requirement under military or the law of armed con- 
flict to have civilian judges review the status of our prisoners. That 
is a right that we do not possess. 

The question for the country and the world, if people operate out- 
side the law of armed conflict that do not wear uniforms, are they 
going to get a better deal than people that play by the rules? 

As we discuss these matters, I hope you take into account that 
there is no requirement to try everyone held as an enemy prisoner. 
Do you believe that there is a requirement in the law that at a cer- 
tain point in time, that a prisoner has to be released, an enemy 
prisoner, just through the passage of time? 
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Judge SOTOMAYOR. I can only answer that question narrowly, 
and narrowly because the court’s holdings have been narrow in this 
area. First, military commissions and proceedings under them have 
been a part of the country’s history. And so there’s no question that 
they are appropriate in certain circumstances. 

Senator Graham. And, Judge, they will have to render justice. 
They will have to meet the standards of who we are. My point to 
some critics on the right who have objected to my view that we 
ought to provide more capacity is that wherever the flag flies, in 
whatever courtroom, there is something attached to that flag. 

So we are going to work hard to create a military commission 
consistent with the values of this country. But I just want to let 
you know that under traditional military law, it is not required to 
let someone go who is properly detained as part of the enemy force 
because of the passage of time. 

Judge, it would be crazy for us to capture someone, give them 
adequate due process, independent judicial review, and the judges 
agree with the military, “You’re part of al Qaeda, you represent a 
danger,” and say, at a magic point in time, “Good luck, you can go 
now.” 

The people that we are fighting, if some of them are let go, they 
are going to try to kill us all and it does not make us a better na- 
tion to put a burden upon ourselves that no one else has ever ac- 
cepted. 

So my goal, working with my colleagues, is to have a rational 
system of justice that will make sure that every detainee has a 
chance to make the argument, “I am being improperly held,” have 
a day in court, have a review by an independent judiciary, but we 
do not take it so far that we can not keep an al Qaeda member 
in jail until they die, because some of them deserve to be in jail 
until they die. 

I want the world to understand that America is not a bad place 
because we will hold al Qaeda members under a process that is 
fair, transparent, until they die. My message to those who want to 
join this organization or thinking about joining it is that you can 
get killed if you join and you may wind up dying in jail. 

As this country and this Congress comes to grips with how to 
deal with an enemy that does not wear a uniform, that does not 
follow any rules, that would kill everybody they could get their 
hands on in the name of religion, that not only we focus. Senator 
Whitehouse, on upholding our values, that we focus on the threat 
that this country faces in an unprecedented manner. 

So, Judge, my last words to you will be if you get on this court 
and you look at the Military Commission Act that the Congress is 
about pass, when you look at whether or not habeas should be ap- 
plied to a wartime battlefield prison, please remember. Judge, that 
we are not talking about domestic criminals who robbed a liquor 
store. 

We are talking about people who have signed up for a cause 
every bit as dangerous as any enemy this country has ever faced 
and that this Congress, the voice of the American people who stand 
for reelection has a very difficult assignment on its hands. 

There are lanes for the executive branch, the judicial branch and 
the congressional branch, even in a time of war. Please, Judge, un- 
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derstand that 535 Members of Congress cannot be the commander 
in chief and that unelected judges cannot run the war. Thank you 
and Godspeed. 

Judge SOTOMAYOR. Thank you, Senator. 

Chairman Leahy. Senator Cornyn. 

Senator Cornyn. You are almost through, Judge. I just want to 
ask three relatively quick items that I was not able to get to ear- 
lier, just for your brief comment. 

You wrote in 2001 that neutrality and objectivity in the law are 
a myth. You said that you agreed that “there is no objective stance, 
but only a series of perspectives, no neutrality, no escape from 
choice in judging.” Would you explain what that means? 

Judge SoTOMAYOR. In every single case, and Senator Graham 
gave the example in his opening statement, there are two parties 
arguing different perspectives on what the law means. That’s what 
litigation is about. 

And what the judge has to do is choose the perspective that’s 
going to apply to that outcome. So there is a choice. You’re going 
to rule in someone’s favor. You’re going to rule against someone’s 
favor. 

That’s the perspective of the lack of neutrality. It’s that you can’t 
just throw up your hands and say I’m not going to rule. Judges 
have to choose the answer to the question presented to the court. 
And so that’s what that part of my talking was about, that there 
is choice in judging. You have to rule. 

Senator Cornyn. You characterized, in your opening statement, 
that your judicial philosophy is one of fidelity to the law. Would 
you agree that both the majority and the dissenting justices in last 
year’s landmark gun rights case, the D.C. v. Heller case, were each 
doing their best to be faithful to the text and the history of the Sec- 
ond Amendment? 

In other words, do you believe that they were exhibiting fidelity 
to the law? 

Judge SOTOMAYOR. I think both were looking at the legal issue 
before them, looking at the text of the Second Amendment, looking 
at its history, looking at the court’s precedent over time and trying 
to answer the question that was before them. 

Senator Cornyn. Do you think it is fair to characterize the five 
justices who affirmed the right to keep and bear arms as engaged 
in right-wing judicial activism? 

Judge SOTOMAYOR. I don’t use that word for judging. I eschew la- 
bels of any kind. That’s why I don’t like analogies and why I prefer, 
in brief-writing, to talk about judges interpreting the law. 

Senator Cornyn. What about the 10 Democratic Senators, in- 
cluding Senator Feingold, who has been mentioned earlier, who 
joined the brief, the amicus brief to the U.S. Supreme Court urging 
the court to recognize the individual right to keep and bear arms? 
Do you think, by encouraging an individual right to keep and bear 
arms, that somehow these Senators were encouraging the court to 
engage in right-wing judicial activism? 

Judge SOTOMAYOR. I don’t describe people’s actions with those la- 
bels. 

Senator Cornyn. I appreciate that. You testified earlier today 
that you would not use foreign law in interpreting the Constitution 


VerDate Nov 24 2008 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 00475 Fmt6601 Sfmt6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



464 


and statutes. I would like to contrast that statement with an ear- 
lier statement that you made back in April, and I quote, “Inter- 
national law and foreign law will be very important in the discus- 
sion of how to think about unsettled issues in our legal system. It 
is my hope that judges everywhere will continue to do this.” 

Let me repeat the words that you used 3 months ago. You said 
“very important” and you said “judges everywhere.” This suggests 
to me that you consider the use of foreign law to be broader than 
you indicated in your testimony earlier today. 

Do you stand by the testimony you gave earlier today, do you 
stand by the speech you gave 3 months ago, or can you reconcile 
those for us? 

Judge SOTOMAYOR. Stand by both, because the speech made very 
clear, in any number of places, where I said you can’t use it to in- 
terpret the Constitution or American law. I went through — not a 
lengthy, because it was a shorter speech, but I described the situa- 
tions in which American law looks to foreign law by its terms, 
meaning it’s counseled by American law. 

My part of the speech said people misunderstand what the word 
“use” means and I noted that “use” appears to people to mean if 
you cite a foreign decision, that means it’s controlling an outcome 
or that you are using it to control an outcome, and I said no. 

You think about foreign law as a — and I believe my words said 
this. You think about foreign law the way judges think about all 
sources of information, ideas, and you think about them as ideas 
both from law review articles and from state court decisions and 
from all the sources, including Wikipedia, that people think about 
ideas. Okay. 

They don’t control the outcome of the case. The law compels that 
outcome and you have to follow the law. But judges think. We en- 
gage in academic discussions. We talk about ideas. 

Sometimes you will see judges who choose — I haven’t, it’s not my 
style, but there are judges who will drop a footnote and talk about 
an idea. I’m not thinking that they’re using that idea to compel a 
result. It’s an engagement of thought. 

But the outcome — you could always find an exception, I assume, 
if I looked hard enough, but in my review, judges are applying 
American law. 

Senator Cornyn. Your Honor, why would a judge cite foreign law 
unless it somehow had an impact on their decision or their deci- 
sion-making process? 

Judge SoTOMAYOR. I don’t know why other judges do it. As I ex- 
plained, I haven’t. But I look at the structure of what the judge has 
done and explains and go by what that judge tells me. There are 
situations — that’s as far as I can go. 

Senator Cornyn. You said, at another occasion, that you find for- 
eign law useful because it “gets the creative juices flowing.” What 
does that mean? 

Judge SOTOMAYOR. To me, I am a part academic. Please don’t 
forget that I taught at two law schools. I do speak more than I 
should and I think about ideas all the time. And so for me, it’s fun 
to think about ideas. 

You sit in a lunchroom among judges and you’ll often hear them 
say, “Did you see what that law school professor said” or “did you 
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see what some other judge wrote and what do you think about it,” 
but it’s just talking. It’s sharing ideas. 

What you’re doing in each case, and that’s what my speech said, 
is you can’t use foreign law to determine the American Constitu- 
tion. It can’t be used either as a holding or precedent. 

Senator Cornyn. Do you agree with me that if the American peo- 
ple want to change the Constitution, that is a right reserved to 
them under the Constitution to amend it and change it rather than 
to have judges, under the guise of interpreting the law, in effect, 
change the Constitution by judicial fiat? 

Judge SOTOMAYOR. In that regard, the Constitution is abun- 
dantly clear. There is an amendment process set forth. It controls 
how you change the Constitution. 

Senator Cornyn. I would just say if academics or legislators or 
anybody else who has got creative juices flowing from the invoca- 
tion of foreign law, if they want to change the Constitution, my 
contention is the most appropriate way to do that is for the Amer- 
ican people to do it through the amendment process rather than for 
judges to do it by relying on foreign law. 

Judge SoTOMAYOR. We have no disagreement. 

Senator Cornyn. Thank you very much. Your Honor. 

Chairman Leahy. Thank you. Senator Coburn. 

Senator Coburn. Thank you, Mr. Chairman. I am going to go 
into an area that we have not covered, no one has covered yet. I 
am reminded of Senator Sessions talking to you about pay. 

I would predict to you, in about 15 or 18 years, judicial pay, we 
will not be able to pay your salary. Nine years from now, we are 
going to have $1 trillion worth of interest on the national debt. It 
is not very funny. 

What it does is it undermines the freedom and security of our 
children and our grandchildren. I want to go to Madison. Madison 
is the father of our Constitution. 

I want to get your take on three issues; one, the commerce 
clause; two, the general welfare clause; and. No. 3, the 10th 
Amendment. I don’t know if you have read the Federalist Papers, 
but I find them very interesting to give insight into what our 
founders meant, what they said when they wrote our Constitution. 

In Federalist 51, Madison expressed the importance of a re- 
strained government by stating, “In framing a government which 
is to be administered by men over men, the great difficulty lies in 
this, you must first enable the government to control the governed, 
and, in the next place, oblige to control itself” 

Do you believe that our Federal courts enable the Federal Gov- 
ernment to exceed its intended boundaries by interpreting Article 
Fs commerce clause and necessary and proper clause to delegate 
virtual unlimited authority to the Federal Government? 

Judge SOTOMAYOR. The Supreme Court, in these two rulings or 
one, has said there are limits to all powers set forth in the Con- 
stitution and the question for the court in any particular situation 
is to determine whether whatever branch of government or state is 
acting within the limits of the Constitution. 

Senator Coburn. Let me read you another Madison quote, again, 
the father of our Constitution. “If Congress can employ money in- 
definitely to the general welfare and are the sole and supreme 
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judges of general welfare, they may take the care of religion into 
their own hands; they may appoint teachers in every state, county 
and parish and pay them out of the public treasury; they may take 
into their own hands the education of our children, establishing in 
like manner schools throughout the union; they may assume the 
provision for the poor; they may undertake the regulation of all 
roads other than post roads.” 

“In short, everything from the highest object of state legislation 
down to the most minute object of police would be thrown under 
the power of Congress. Were the power of Congress to be estab- 
lished and the latitude contended for, it would subvert the very 
foundations and transmute the very nature of the limited govern- 
ment established by this Constitution and the American people.” 

I guess my question to you is do you have any concerns, as we 
now have a $3.6 trillion budget, $11.4 trillion worth of debt, $90 
trillion worth of unfunded obligations that are going to be placed 
on the backs of our children, that maybe some reining in of Con- 
gress in terms of the general welfare clause, the commerce clause, 
and reinforcement of the 10th Amendment under its intended pur- 
poses by our founders, which said that everything that was not spe- 
cifically listed in the enumerated powers was left to the states and 
the people, do you have any concerns about where we are heading 
in this nation and the obligations of the Supreme Court maybe to 
relook at what Madison and our founders intended as they wrote 
these clauses into our Constitution? 

Judge SOTOMAYOR. One of the beauties of our Constitution is the 
very question that you ask me, is the dialog that’s left in the first 
instance to this body and to the House of Representatives. 

The answer to that question is not mine in the abstract. The an- 
swer to that question is a discussion that this legislative body will 
come to an answer about as reflected in laws it will pass. And once 
it passes those laws, there may be individuals who have rights to 
challenge those laws and will come to us and ask us to examine 
what the Constitution says about what Congress did. 

But it is the great beauty of this nation that we do leave the law- 
making to our elected branches and that we expect our courts to 
understand its limited role, but important role in ensuring that the 
Constitution is upheld in every situation that’s presented to it. 

Senator Coburn. I believe our founders thought that the Su- 
preme Court would be the check and balance on the commerce 
clause, the general welfare clause, and the insurance of the 10th 
Amendment, and that is the reason I raised those issues with you. 

I wonder if you think we have honored the plain language of the 
Constitution and the intent of the founders with regard to the lim- 
ited power granted to the Federal Government. 

Judge SoTOMAYOR. That’s almost a judgment call. I don’t know 
how to answer your question, because it would seem like it would 
lead to the natural question, did the courts do this in this case, and 
that would be opining on a particular view of the case. And that 
case would have a holding and I would have to look at that holding 
in the context of another case. 

I’m attempting to answer your question. Senator, but our roles 
and the ones we choose to serve, your job is wonderful. It is so, so 
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important. But I love that you’re doing your job and I love that I’m 
doing my job as a judge. I like mine better. 

Senator Coburn. I think I would like yours better, as well, al- 
though I doubt that I could ever get to the stage of a confirmation 
process. 

Well, let me just end up with this. People call me simple because 
I really believe this document is the genesis of our success as a 
country and I believe these words are plainly written and I believe 
we ignore them at our peril. 

My hope is that the Supreme Court will relook at the intent of 
our founders and the 10th Amendment, where they guaranteed 
that everything that wasn’t spelled out specifically for the Congress 
to do was explicitly reserved to the states and to the people. 

To do less than that undermines our future and all we have to 
do is take a little snapshot of where we are today economically, fi- 
nancially and leadership-wise, to understand we ignored their plain 
words and we find ourselves near bankruptcy because of it. 

I thank you, Mr. Chairman. 

Chairman Leahy. Thank you. It is almost over. There is one 
question that I withheld the balance of my time before and I want 
to make sure I ask this question, because I asked it of Chief Justice 
Roberts and Justice Alito when they were before this Committee. 

As you know, in death penalty cases, it takes five justices to stay 
an execution, but only four to grant certiorari to hear a case. You 
could grant certiorari to hear a case, but if the execution is not 
stayed, it could become a moot point. The person can be executed 
in between. 

So usually if there are four justices willing to hear a case, some- 
body agrees to the fifth vote to stay an execution just as a matter 
of courtesy, so the cert does not become moot. So the person is not 
executed in the few weeks that might be in between granting of 
cert and the hearing of the case. 

Now, both Chief Justice Roberts and Justice Alito agreed that 
this rule was sensible, the rule of five or the courtesy fifth. It ap- 
pears, according to a study done by the New York Times, that very 
reasonable rule and the rule that both Chief Justice Roberts and 
Justice Alito said was very reasonable, and I think the majority of 
us on the Committee thought it was reasonable, they suggest that 
that rule has not been adhered to, the rule of four, because there 
have been a number of cases where four justices voted for cert and 
wanted to stay the execution, but the fifth would not and the per- 
son was executed before the case was heard. 

If you were on the Supreme Court, and this is basically the same 
thing I asked Justice Roberts and Justice Alito, if you were on the 
Supreme Court, four of your fellow justices said they would like to 
consider a death penalty case and they asked you to be a fifth vote 
to stay the execution, even though you did not necessarily plan to 
vote for cert, how would you approach that issue? 

Judge SOTOMAYOR. I answer the way that those two justices did, 
which is I would consider the rule of the fifth vote in the way it 
has been practiced by the court. It has a sensible basis, which is 
that if you don’t grant the stay, an execution can happen before 
you reach the question of whether to grant certiorari or not. 
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Chairman Leahy. Well, I thank you. I have applauded both Chief 
Justice Roberts and Justice Alito for their answers. It appears that 
perhaps somewhere between the hearing room and the Supreme 
Court, their minds changed. 

Now, in 2007, Christopher Scott Emmett was executed even 
though four justices had voted for a stay of execution. Justice Ste- 
vens wrote a statement, joined by Justice Ginsberg, calling for a 
routine practice of staying executions scheduled in advance of our 
review of the denial of a capital defendant’s first application — first 
application — for a Federal writ of habeas corpus. 

I am not asking for a commitment on what Justices Stevens and 
Ginsberg said, but is that something that ought to at least be con- 
sidered? 

Judge SOTOMAYOR. Unquestionably. As I said, there is an under- 
lying reason for that practice. 

Chairman Leahy. And there is an understanding that when the 
case is reviewed, the sentence may well be upheld and the execu- 
tion will go forward. But this is on the various steps for that hear- 
ing. 

Judge SoTOMAYOR. Yes, sir. 

Chairman Leahy. Thank you. Senator Sessions. 

Senator Sessions. Just briefly, I thank you again for your testi- 
mony. I know judges come before these committees and they make 
promises and they mean those things and then, if they are lucky, 
they get a lifetime appointment and I think, most likely, their judi- 
cial philosophy will take over as the years go by, 10, 20, 30 years 
on the bench. 

So this is an important decision for us to reach and to consider 
and we will all do our best. I hope you felt that it has been a fairly 
conducted hearing. That has been my goal. 

Judge SOTOMAYOR. Thank you. Senators, to all Senators. I have 
received all the graciousness and fair hearing that I could have 
asked for and I thank you. Senator, for your participation in this 
process and in ensuring that. 

Senator Sessions. Thank you. You are very courteous. I think, 
for the record, a number of significant articles should be in the 
record. 

Chairman Leahy. Without objection. 

Senator Sessions. One from the Washington Post on July 9, 
“Uncommon Detail.” Wall Street Journal, “Defining Activism 
Down,” July 15. New York Times, “New Scrutiny on Judge’s Most 
Controversial Case” by Adam Liptak. New York Times, “Nominee 
Rulings are Exhaustive, But Often Narrow.” The Ninth Justice, 
“How Ricci Almost Disappeared.” The Ninth Justice, “Justices Re- 
ject Sotomayor Position 9-0.” And the Wall Street Journal, “The 
Wise Latina” article of June 15, which is an important analysis. 

[The articles appear as a submission for the record.] 

Senator Sessions. Mr. Chairman, for the record, I would also 
offer a letter from Sandra Froman, former president of National 
Rifle Association, and a series of other people who cosigned that 
letter, making this point. I think it is important, Sandra Froman, 
herself a lawyer. 

“Surprisingly, Heller was a 5:4 decision, with some justices argu- 
ing that the Second Amendment does not apply to private citizens 
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or, if it does, even a total gun ban could be upheld if a legitimate 
government interest could be found. The dissenting justices also 
found D.C.’s absolute ban on handguns within the home to be a 
reasonable restriction. If this had been the majority view, then any 
gun ban could be upheld and the Second Amendment would be 
meaningless.” 

It goes on to say, “The Second Amendment survives today by a 
single vote in the Supreme Court. Both its application to the states 
and whether there will be a meaningful strict standard of review 
remain to be decided. Justice Sotomayor has revealed her views on 
these issues and we believe they are contrary to the intent and 
purposes of the Second Amendment and the Bill of Rights. As the 
Second Amendment leaders, we are deeply concerned about pre- 
serving all fundamental rights for current and future generations. 
We strongly oppose this nominee.” 

I offer that and a letter from the Americans United for Life, a 
60-plus association. North Carolina Property Association. 

[The information appear in the index.] 

Chairman Leahy. We will hold the record open until 5 tonight 
for any other material people wish to submit to the record. 

Senator Sessions. Thank you, Mr. Chairman. And thank you for 
your courtesy throughout. 

Chairman Leahy. Thank you. We will also hold the record open 
until 5 tomorrow for additional questions that Senators wish to 
ask. 

Now, Judge Sotomayor, this hearing has extended over 4 days. 
On the first day, you listened to our opening statements rather ex- 
tensively. You shared with us a very concise statement about your 
own fidelity to the law and I suspect it will be in law school texts 
in years to come. 

Over the last 3 days, you have answered our questions from Sen- 
ators on both sides of the aisle. I hope I speak for all the Senators, 
both Republican and Democratic, on this Committee when I thank 
you for answering with such intelligence, grace and patience. 

I also thank the members of your family for sitting here, also, 
with such intelligence, grace, and especially patience. 

During the course of this week, almost 2,000 people have at- 
tended this hearing in person, 2,000. Millions more have seen it, 
heard it or read about it thanks to newspapers and blogs, tele- 
vision, cable. Webcasting. I think through these proceedings, the 
American people have gotten to know you. 

Even though I sat on two different confirmation hearings for you 
over the past 17 years, I feel I have gotten to know you even better. 
The President told the American people in his Internet address 
back in May, as a justice of the Supreme Court, you would “bring 
knowledge and experience acquired over the course of a brilliant 
legal career, with the wisdom accumulated over the course of an 
extraordinary journey, a journey defined by hard work, fierce intel- 
ligence, and enduring faith in America, all things are possible.” 

We bore witness to that this week. Experience and wisdom will 
benefit all Americans. When you walk under that piece of Vermont 
marble over the door of the Supreme Court, speaking of equal jus- 
tice under law, I know that will guide you. 

Judge Sotomayor, thank you. Godspeed. 
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Judge SOTOMAYOR. Thank you all. 

Chairman Leahy. We stand in recess for 10 minutes. 

[Whereupon, the Committee was recessed at 1:24 p.m.] 

AFTER RECESS 

[1:42 p.m.] 

Senator Whitehouse. Good afternoon, everyone. The Ranking 
Member has joined us, and the hearing will now come to order. 

We have a considerable number of witnesses to get through 
today, so I would ask Ms. Askew and Ms. Boies and the witnesses 
who will follow them to please be scrupulous about keeping your 
oral statements to 5 minutes or under. Your full written statement 
will be put in the record, and Senators will each have 5 minutes 
to ask questions of each panel. Along with Ranking Member Ses- 
sions, I am very glad to welcome ABA witnesses iSm Askew and 
Mary Boies. 

Kim Askew is the Chair of the ABA Standing Committee on the 
Federal Judiciary, and Mary Boies is the ABA Standing Commit- 
tee’s lead evaluator on its investigation into Judge Sotomayor’s 
qualifications to be an Associate Justice on the Supreme Court of 
the United States. The Ranking Member and I both look forward 
to their testimony, and if I could ask them please to stand and be 
sworn, we will begin. 

Do you affirm that the testimony you are about to give before the 
Committee will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Ms. Askew. I do. 

Ms. Boies. I do. 

Senator Whitehouse. Please be seated. You may proceed with 
your statements. 

STATEMENT OF KIM J. ASKEW, ESQ., CHAIR, STANDING COM- 
MITTEE ON THE FEDERAL JUDICIARY, AMERICAN BAR AS- 
SOCIATION, ACCOMPANIED BY MARY M. BOIES, MEMBER, 

STANDING COMMITTEE ON THE FEDERAL JUDICIARY, 

AMERICAN BAR ASSOCIATION 

Ms. Askew. Thank you. Good afternoon and thank you for hav- 
ing us. I am Kim Askew of Dallas, Texas, Chair of the Standing 
Committee on the Federal Judiciary. This is Mary Boies. Mary 
Boies is our Second Circuit representative, and as you mentioned, 
she was the lead evaluator on the investigation of Judge Sonia 
Sotomayor. We are honored to appear here today to explain the 
Standing Committee’s evaluation of this nominee. The Standing 
gave her its highest rating and unanimously found that she was 
“Well Qualified.” 

For 60 years, the Standing Committee has conducted a thorough, 
non-partisan peer review in which we do not consider the ideology 
of the nominee, and we have done that with every Federal judicial 
nominee. We evaluate the integrity, the professional competence, 
and the judicial temperament of the nominee. The Standing Com- 
mittee does not propose, endorse, or recommend nominees. Our sole 
function is to evaluate the professional qualifications of a nominee 
and then rate the nominee either “Well Qualified,” “Qualified,” or 
“Not Qualified.” 
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A nominee to the Supreme Court of the United States must pos- 
sess exceptional professional qualifications — that is, a high degree 
of scholarship, academic talent, analytical and writing ability, and 
overall excellence. And because of that, our investigations of Su- 
preme Court nominees is more extensive than the nominations to 
the lower Federal courts and are procedurally different in two 
ways. 

First, all circuit members participate in the evaluations. An in- 
vestigation is conducted in every circuit, not just the circuit in 
which the nominee resides. 

Second, in addition to the Standing Committee reading the 
writings of the nominee, we commission three reading groups of 
distinguished scholars and practitioners who also review the nomi- 
nee’s legal writings and advise the Standing Committee. George- 
town University Law Center and Syracuse University School of 
Law formed reading groups this year, and these groups were com- 
prised of professors who are all recognized experts in their sub- 
stantive areas of law. Our practitioners reading group was also 
formed, and that group was also comprised of nationally recognized 
lawyers with substantial trial and appellate practices. All of them 
are familiar with Supreme Court practices, and many have clerked 
for Justices on the U.S. Supreme Court. 

In connection with Judge Sotomayor’s evaluation, we initially 
contacted some 2,600 persons who were likely to have relevant 
knowledge of her professional qualifications. This included every 
United States Federal judge. State judges, lawyers, law professors 
and deans, and, of course, members of the community and bar rep- 
resentatives. We received 850 responses to our contacts, and we 
personally interviewed or received detailed letters or emails from 
over 500 judges, lawyers, and others in the community who knew 
Judge Sotomayor or who had appeared before her. We also ana- 
lyzed transcripts, speeches, other materials, and, of course, Ms. 
Boies and I interviewed her, and it is on that basis that we reached 
the unanimous conclusion as a Standing Committee that she was 
well qualified. 

Her record is known to this distinguished Committee. She has 
been successful as a prosecutor, a lawyer in private practice, a 
judge, a legal lecturer. She has served with distinction for almost 
17 years on the Federal bench, both as a trial court judge and an 
appellate judge. She has taught in two of the Nation’s leading law 
schools, and her work in the community is well known. 

She has a reputation for integrity and outstanding character. She 
is universally praised for her diligence and industry. She has an 
outstanding intellect, strong analytical abilities, sound judgment, 
an exceptional work ethic, and is known for her courtroom prepara- 
tion. Her judicial temperament meets the high standards for ap- 
pointment to the Court. 

The Standing Committee fully addressed the concerns raised re- 
garding her writings and some aspects of her judicial temperament. 
Those are set forth in detail in our correspondence to this Com- 
mittee, and we ask that they be made a part of the record. 

[The information appear as a submission for the record.] 

Ms. Askew. In determining that these concerns did not detract 
from the highest rating of “Well Qualified” for the judge, the Stand- 
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ing Committee was persuaded by the overwhelming responses of 
lawyers and judges who praised her writings and overall tempera- 
ment. 

On behalf of the Standing Committee, Ms. Boies and I thank you 
for the opportunity to be present today and present these remarks, 
and we are certainly available to answer any questions you may 
have. 

[The prepared statement of Ms. Askew appear as a submission 
for the record:] 

Senator Whitehouse. Thank you so much. 

Ms. Boies, do you have a separate statement you wish to make? 

Ms. Boies. I do not. Senator. We are happy to answer your ques- 
tions. 

Senator Whitehouse. Very good. I appreciate it. 

I just want to summarize a few conclusions from the report and 
then ask you a little bit about the scope of the effort that went into 
it in terms of the numbers of people who were interviewed and the 
duration and nonpartisan nature of the effort, if you would. 

On page 6, you conclude that Judge Sotomayor “has earned and 
enjoys an excellent reputation for integrity and outstanding char- 
acter. Lawyers and judges uniformly praised the nominee’s integ- 
rity.” 

On page 11, you report that Judge Sotomayor’s opinions show 
“an adherence to precedent and an absence of attempts to set pol- 
icy based on the judge’s personal views. Her opinions are narrow 
in scope, address only the issues presented, do not revisit settled 
areas of law, and are devoid of broad or sweeping pronounce- 
ments.” 

On page 13, you report that “the overwhelming weight of opinion 
shared by judges, lawyers, courtroom observers, and former law 
clerks is that Judge Sotomayor’s style on the bench is: A, consistent 
with the active questioning style that is well known on the Second 
Circuit” — and which, as a personal aside, I will say I liked as a 
practitioner; “B, directed at the weak points in the arguments of 
parties to the case even though it may not always seem that way 
to the lawyer then being questioned; C, designed to ferret out rel- 
ative strengths and shortcomings of the arguments presented; and, 
D, within the appropriate bounds of judging.” 

And, finally, the Committee unanimously found an absence of 
any bias in the nominee’s extensive work. Lawyers and judges 
overwhelmingly agree — this is your quote — that “she is an abso- 
lutely fair judge. None, including those many lawyers who lost 
cases before her, reported to the Standing Committee that they 
have ever discerned any racial, gender, cultural, or other bias in 
her opinions, or in any aspect of her judicial performance. Lawyers 
and judges commented that she is open-minded, thoroughly exam- 
ines a record in far more detail than many circuit judges, and lis- 
tens to all sides of the argument.” 

Could you tell us a little bit about the scope of the review that 
took place that enabled you to reach those firm conclusions? 

Ms. Boies. Unlike with most Federal judicial nominees, in the 
case of a Supreme Court nominee, the entire 15-member Com- 
mittee writes letters to the entire judiciary throughout the country 
and also to lawyers throughout the country. We go through her 
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opinions, and we look to see what lawyers appeared in front of her, 
and we write many letters to those people. In addition, we write 
to, as Chair Askew said, to law school deans and law professors. 
And as she mentioned, we commissioned three reading groups of 
professors and practitioners. There were 25 law professors from 
Syracuse Law School and from Georgetown Law Center who read 
her opinions, as did 11 practitioners, many of whom themselves 
were former Supreme Court law clerks. And the standards that we 
look at and the only standards are the professional competence, ju- 
dicial temperament, and integrity. 

And each circuit member interviews all the judges and lawyers 
who respond to our letters or whom they identify as someone who 
knows or has worked with Judge Sotomayor. Those interviews are 
then collected. I review them. The Chair and I had a personal 
interview with Judge Sotomayor in her chambers in New York. We 
met for over 3 hours, and we discussed with her in detail every 
criticism that we had heard of her judging and the factors that we 
look at. 

And following that, we received the reading group reports which 
were, each one, hundreds and hundreds of pages that went through 
her opinions one by one. They didn’t merely give an overall sum- 
mary. We read those. In addition, I read every opinion that she 
wrote on the Second Circuit and many that she wrote on the dis- 
trict court. 

In addition, we took many of her — we, the Standing Committee, 
took many of her opinions, and we divided them among themselves 
so that we, too, read those opinions, not merely the reading groups. 
And I think that is a snapshot of the scope of our review, but I will 
give you one example, if I may, of how we operate, and that is, we 
received a critical review from a lawyer about her conduct at a par- 
ticular oral argument. We identified the date of that argument and 
the case. We then went through the court records and the opinions 
that were written, and we identified all of the lawyers who were 
involved in that case. We identified the docket sheet from the Sec- 
ond Circuit for that date so that we could identify any other law- 
yers who might have been present in the courtroom even though 
they were not there for that particular case. And we identified all 
of the lawyers who had any argument that day, because maybe 
they would have a view of the panel. And then, finally, we talked 
to the other members of the panel to ask what their view was on 
her judicial temperament because we had received a fairly impor- 
tant criticism. And so we not only reviewed that criticism, but we 
looked to see how others viewed the same conduct. 

Now, you may say that this is stacking the deck against her, be- 
cause we know we have a critical comment, and maybe she was 
having a very bad day, and maybe she wasn’t up to her — the way 
she normally would be on the bench. But we talked to at least ten 
other lawyers and another member of the panel. 

Ms. Askew. And that is what the peer review process is. Much 
of what you will read anecdotally, if you talk to, you know, the 
legal press, you may not have personal knowledge necessarily of 
what the judge does, or you may not have been the lawyer who ac- 
tually participated in that argument. The reason we talk to lawyers 
is because we examine whether you have personal knowledge of 
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what you are telling us. We will ask you about the case that you 
were in because then we can go forward and investigate. 

So we talked to all the lawyers. We talked to the judges. In some 
instances, we even had the pleasure of listening to the transcript 
because one of the allegations here was a lack of temperament. 
That cannot always be picked up from the written record. Luckily, 
we were able to find out there so we could hear the tone and the 
tenor of the “hot courtroom” that has been described before this 
Committee. 

And so when we come to this distinguished Committee and say 
that this was in keeping with the practice of the Second Circuit, 
we have looked at it in every way that we possibly can to ensure 
what took place. 

Senator Whitehouse. Well, let me conclude by thanking you for 
the thoroughness of your evaluation, and as I understand it, the ul- 
timate conclusion was to evaluate her as “Well Qualified,” which is 
the highest available ranking, which was unanimous, and you con- 
sidered her conduct as a judge over 17 years to be, and I quote, 
“exemplary.” 

Ms. Boies. That is correct. 

Senator Whitehouse. Thank you very much. 

The Ranking Member, Senator Sessions. 

Senator Sessions. Thank you, Mr. New Chairman. It is good to 
be with you. 

Senator Whitehouse. And you, sir. 

Senator Sessions. The American Bar Association was critical of 
former President Bush — well, former former President Bush — for 
not asking for evaluations before the nomination was made. Presi- 
dent Obama followed that same process. Since that time, have you 
changed your view about the viability or the advisability of con- 
ducting the — asking the President to give the names — a name or 
names before a final decision is made? 

Ms. Askew. As Chair of the Committee, let me answer that. The 
Committee does not take a stand on that. The ABA may take a 
stand on whether it thinks it is a better idea for a President to 
nominate or to pre- or post-nomination basis, but the Standing 
Committee is divorced of the policy side of the ABA. It is our posi- 
tion, and always has been, that we will conduct a neutral, non- 
partisan peer review whenever the President gives us that informa- 
tion. 

Senator Sessions. With regard to the temperament question, 
there were some questions you asked about that, and I guess the 
Almanac or whatever that Judge Sotomayor turned out, they have 
quite a — much more negative feedback from the lawyers: “a terror 
on the bench,” “a bit of a bully,” a lot of statements like that. And 
yet you still gave her the highest rating. So you talked to those 
people, and you are Okay with that? 

Ms. Askew. We absolutely are. And just to give you a sense, we 
talked to over 500 lawyers, and not to minimize any comment, be- 
cause sometimes one criticism can be the most important comment 
that we get on a nominee. But of the 500 lawyers that we spoke 
to, we received comments on the temperament issue from less than 
10 lawyers. They were mostly lawyers and judges who were outside 
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of the Second Circuit and were not as familiar with Second Circuit 
precedent. 

Senator Sessions. Well, you know, I hope the Second Circuit 
doesn’t approve of beating up lawyers too much. 

Ms. Askew. Well, they do not 

Senator Sessions. But, anyway 

Senator Whitehouse. Just enough. 

Senator Sessions. Let me ask you, did you — I was troubled by 
the handling of the Ricci case. That was a summary order at first 
until other judges on the panel objected, and then was a per cu- 
riam opinion. But I think the process of making that a summary 
opinion was — to me, pretty much takes you back. How did you con- 
clude — did you look at that precisely? 

Ms. Boies. We did look at that case. Senator. We do not take a 
position on whether an opinion is right or is wrong. That is not 
what our function is. However, we did look at the procedure that 
was followed in the Ricci case, and that is a case in which the Sec- 
ond Circuit panel heard full briefing and oral argument, and fol- 
lowing which the panel — which was not presided over by Judge 
Sotomayor, but the panel decided to adopt, in effect, the district 
court ruling because they affirmed the ruling and they agreed with 
its reasoning, and they did not 

Senator Sessions. Well, that is basically true. However, one 
judge was quite reluctant, another one moderated, and the judge 
apparently wanted to do it this way and prevailed. But the only 
thing I was asking about — and if you are prepared to make an ex- 
pression of opinion — is the decision to decide it as a summary mat- 
ter, not even a per curiam opinion. Did you deal with that issue 
and specifics? 

Ms. Askew. We are aware of how the Second Circuit handles 
summary opinions. We did not talk to her about that. We did not 
believe that was within the criteria that we evaluate with judges. 
We did read the opinion in great detail. Members of the reading 
groups, all three reading groups — indeed, we were very lucky to re- 
ceive the Supreme Court opinion on this before our report was fi- 
nalized, so we got a complete briefing on that case. And we 

Senator Sessions. One more thing. A recent group of political 
scientists did a study of the ABA nomination process from 1985 to 
2008 and found that the ABA must take affirmative steps to 
change its system for rating nominees to avoid favor and — bias in 
favor of liberal nominees. Do you take that seriously? Are you will- 
ing to look at how you handle these things? 

Ms. Askew. We take any critique of our process seriously. I can 
tell you that we judge every nominee based on the record that is 
presented to us and the background and experience of the nominee. 

Senator Sessions. Well, let me just say this: I think it is a valu- 
able contribution to the process. 

Ms. Askew. Thank you. 

Senator Sessions. When you talk to lawyers and sometimes — 
most people are very — tend very much to be supportive of any 
nominee, especially if — you know, they just tend to be supportive 
and minimize problems. But sometimes I think you could pick up 
things that other people wouldn’t that could be valuable to this 
process, and I thank you. 
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Ms. Askew. Thank you. 

Ms. Boies. Senator, if I may, I would like just to go back briefly 
to the Ricci decision. One thing that I did look at is that in cal- 
endar year 2008, the Second Circuit issued 1,482 opinions, not 
counting the non-argued asylum cases. And of those 1,482, 1,081 
were decided by summary order. Only 401 full opinions were 
issued. 

And as I read the record, one of the reasons the panel believed 
it could proceed by summary order is because it believed that there 
was controlling Second Circuit precedent which a panel is not in 
a position to change. 

So I don’t mean to open the issue, but I would like to put it into 
some context as to how the Second Circuit normally operates. 

Senator Sessions. Well, that is a nice way to say it. But this was 
a — the rule said if it has jurisprudential importance, you should 
have an opinion. I think it was in violation of the rule. I don’t know 
why they did it, but it was in violation of the rule, in my judgment 
as a practicing lawyer. I would have thought you would have 
agreed, Ms. Boies. 

Senator Whitehouse. We will hear next from the distinguished 
Senator from Pennsylvania, Senator Specter. 

Senator Specter. Well, thank you, Mr. Chairman. No questions, 
just a comment to thank you for your service. There have been oc- 
casions when the American Bar Association was not consulted, and 
I think that the ABA has a special status. The Judiciary Com- 
mittee is hearing from all interested parties. It is not possible to 
invite all interested parties to appear in person, but we welcome 
comments from anyone in a free society to tell us what they think 
of the nominee. 

But the ABA performs this function regularly with all Federal 
judges, and you interview a lot of people who are knowledgeable 
and have had contact, and I think it is very, very useful. So thank 
you for your service. 

I have no questions, Mr. Chairman, on the substance. 

Senator Whitehouse. Then we will turn to Senator Cardin of 
Maryland. 

Senator Cardin. I also do not have any questions, but I do want 
to make an observation, because I very much respect the opinions 
of the American Bar Association and fellow lawyers. 

I think it is the highest compliment when your peers give you 
the highest rating. They are your toughest critics. I know that law- 
yers who are selecting a jury will almost always strike lawyers 
from that jury list because they are the toughest audience that you 
have. So this, I think, speaks to the nominee. 

And as I understand it, the manner in which you go about rating 
a judge is not only her experience but also the way that she has 
gone about reaching her decisions from the point of view of the ap- 
propriate role of a judge, her judicial temperament, and the ab- 
sence of bias in rendering those decisions. And they are exactly 
what we are looking for from the next Justice on the Supreme 
Court. 

So I just really want to thank you for giving us this information 
and participating in the process. 

Ms. Askew. Thank you. Senator. 
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Senator Whitehouse. Senator Cornyn. 

Senator Cornyn. Thank you, Mr. Chairman. I just want to wel- 
come our two witnesses, and thank you for your assistance to the 
Committee, and particularly to say how good it is to see Kim 
Askew, my constituent from Dallas, Texas. She does great work as 
Chair of the Committee, and welcome. Thank you for your assist- 
ance to the Committee in performing its constitutional function. 

Ms. Askew. Thank you. 

Senator Whitehouse. There being no further questions, the 
panel is excused with our gratitude for a commendable and very 
diligent effort. 

Senator Sessions. Thank you very much. 

Senator Whitehouse. We will take a 5-minute recess while the 
next panel assembles. 

[Whereupon, at 2:08 p.m., the Committee was recessed.] 

After Recess [2:12 p.m.] 

Senator Whitehouse. The hearing of the Judiciary Committee 
will come back to order. 

We are awaiting the arrival of Mayor Bloomberg and District At- 
torney Morgenthau, who are coming down from New York. I’m told 
that they are 5 minutes away, but the 5 minutes that people are 
away can be a longer 5 minutes than a regular 5 minutes. So in 
the interest of the time of the proceeding and of the other wit- 
nesses, we will proceed and come to them when they arrive and 
have a chance to take their seats. 

Senator Sessions. Well, in the Mayor’s defense, he probably 
thought we would be operating under Senate time and we would 
certainly be late and he could have a little extra time. 

Senator Whitehouse. That is our custom. 

Senator Sessions. But we’re moving along well. Thank you, Mr. 
Chairman. 

Senator Whitehouse. Our first witness then will be Dustin 
McDaniel. He is the Attorney General for the State of Arkansas 
and the Southern Chair of the National Association of Attorneys 
General. Previous to his election as Attorney General, he worked 
in private practice in Jonesboro, Arkansas. Prior to taking office, 
Mr. McDaniel also served as a uniformed patrol officer in his home- 
town of Jonesboro, Arkansas. He is a graduate of the University of 
Arkansas Little Rock Law School. 

Attorney General McDaniel, will you please stand to be sworn? 

Do you affirm that the testimony you are about to give before the 
Committee will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Mr. McDaniel. I do. 

Senator Whitehouse. Please be seated. 

Attorney Morgenthau, please be seated. 

Attorney General McDaniel, please proceed with your statement. 

STATEMENT OF DUSTIN MCDANIEL, ATTORNEY GENERAL, 
STATE OF ARKANSAS 

Mr. McDaniel. Thank you, Mr. Chairman and Ranking Member 
Sessions. My name is Dustin McDaniel and I’m the Attorney Gen- 
eral of the State of Arkansas. I am here today to speak in support 
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of the nomination of Judge Sonia Sotomayor to the Supreme Court 
of the United States. 

We’ve all heard all week about her compelling life story and im- 
pressive accomplishments. I have the highest respect and admira- 
tion for her and I’m proud to testify on behalf of this person who 
was first appointed by President George H.W. Bush, and then by 
my most famous predecessor in the Arkansas Attorney General’s 
Office, President Bill Clinton. 

More specifically. I’m here to rebut any assertion that her par- 
ticipation in the matter of Ricci v. DeStefano in any way reflects 
upon her qualifications or abilities to serve as a Justice on the 
United States Supreme Court. 

When the Supreme Court granted certiorari in the Ricci case, I, 
on behalf of the State of Arkansas, joined with five other attorneys 
general in support of the Second Circuit. Before I address the case 
and the brief, let me address the parties and their issues. 

I entered the world of public service long before I became an 
elected official. After college, I turned down my admission into law 
school and took a civil service exam in my hometown of Jonesboro, 
Arkansas. I became a police officer and I saw firsthand the heroism 
and dedication of the men and women who protect and serve our 
communities very day. Firefighters like Frank Ricci and his col- 
leagues run into homes and buildings when everyone else is run- 
ning out. I have the highest respect and gratitude for all who serve 
our communities. States, and Nation. They are heroes among us 
and they deserve to be treated fairly by our system. 

My personal experience with the civil service exam was a favor- 
able one, but not all are so lucky. I understand the frustration that 
the firefighters felt with this process. I also understand the city’s 
fear of litigation and unfair results. I am for a process that is fair. 
No one should be given an unfair advantage, but no one should be 
subject to an unfair disadvantage either. 

As Attorney General, I represent hundreds of State agencies, 
boards and commissions in matters of employment law. My job is 
to allow my clients to do their job without fear of unreasonable liti- 
gation. The law had, until recently, allowed for flexibility, nec- 
essary for public employers. The Supreme Court’s ruling in this 
case will likely increase costly litigation and the taxpayers will ulti- 
mately pay the bill. 

All who have commented on the nomination process in recent 
years have been critical of those who have been labeled an “activ- 
ist” judge. It’s important to note that the Second Circuit’s ruling in 
this case was not judicial activism at work; to the contrary, they 
followed existing law. 

In Ricci, the panel adopted the lengthy analysis of the District 
Court, which they called “thorough, thoughtful and well-reasoned”. 
The District Court cited cases dating back some 28 years. The rul- 
ing was consistent with the law and the doctrine of stare decisis. 
Granted, the Supreme Court, in a closely divided opinion, ruled dif- 
ferently, but in doing so it set new precedent. 

It is also important to note that the Second Circuit’s ruling was 
supported by many prestigious groups, including the EEOC, the 
Department of Justice, the National League of Cities, the National 
Association of Counties, International Municipal Lawyers Associa- 
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tion, and the Republican and Democratic Attorneys General of 
Alaska, Iowa, Arkansas, Maryland, Nevada, and Utah. There’s a 
large body of research available on Judge Sotomayor’s record. 

No allegation that she rules based on anything other than the 
law can stand when cast in the light of her actual record. The Con- 
gressional Research Service concluded, “Perhaps the most con- 
sistent characteristic of her approach as an appellate judge could 
be described as an adherence to the doctrine of stare decisis”, that 
is, upholding past judicial precedents. 

One only has to look so far as to her own words. In Hayden v. 
Pataki, she wrote in a dissent, “It is the duty of a judge to follow 
the law, no question its plain terms.” She concluded by saying, 
“Congress would prefer to make any needed changes itself rather 
than have courts do so for it. In my opinion. Judge Sotomayor is 
abundantly qualified and is an excellent nominee. I believe that the 
people of the United States would be well served by her presence 
on the courts. 

It is my great honor and privilege to be here at this Committee, 
and I thank you ever so much for the opportunity to appear here 
today. Thank you. 

Senator Whitehouse. Thank you very much. Attorney General 
McDaniel. 

We will do a round of questions for the Attorney General and 
then once the — since the panel is completely assembled, I will have 
all the witnesses sworn and then we will proceed to Mayor 
Bloomberg, to District Attorney Morgenthau, and on across the 
panel, with one brief interruption to allow the distinguished Sen- 
ator from the State of New York, Senator Schumer, to introduce 
Mayor Bloomberg. 

Attorney General McDaniel, as a — as an experienced lawyer, is — 
let me ask you, is it not the case that it’s the Supreme Court’s task 
very frequently to resolve conflicts between the Circuit Court of Ap- 
peal? 

Mr. McDaniel. Yes, of course it is. Senator. 

Senator Whitehouse. And if a Circuit Court is bound by its own 
prior precedent and therefore the doctrine of stare decisis controls 
a particular decision, that does not in any way inhibit the Supreme 
Court from reviewing that second decision against conflicting deci- 
sions from other circuits in its task in resolving those conflicts, cor- 
rect? 

Mr. McDaniel. That’s — that is correct. 

Senator Whitehouse. Is it your sense that that is what occurred 
in this case, that the Second Circuit, in Ricci, felt itself bound by 
stare decisis as a result of its prior precedent, but that the Su- 
preme Court took the case to resolve issues of conflict with other 
circuits? 

Mr. McDaniel. Well, it certainly seems clear that the — the bind- 
ing law from the Supreme Court, which dated back up to 28 years, 
made it clear that remedial actions, although race-conscious, race- 
neutral, were permissible. I think that that is precisely what the 
case demonstrated and how the court ruled, and why the States 
that — that participated, Arkansas included, thought that it was im- 
portant to preserve for our clients the ability to try to avoid litiga- 
tion if they think they cannot defend an existing practice. If they 
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cannot defend it, no lawyer would tell their client, oh, go do it any- 
way. But clearly the Supreme Court thought that it was ripe for 
review, and they also thought that it was ripe to change the law, 
which is their purview, and that’s what they did. 

Senator Whitehouse. That’s an interesting point. And many ob- 
servers, including prominent observers who have had their views 
expressed in the public media about this, have indicated that that 
decision changed the landscape of civil rights law. If a judge is a 
cautious and conservative jurist on a Circuit Court, do you believe 
it’s appropriate for the Circuit Court to change the landscape of 
civil rights law? 

Mr. McDaniel. Absolutely not. I don’t think that the Second Cir- 
cuit did anything short of what it had to do, which was to apply 
the existing law. The fact that the majority — a bare majority — in 
the United States Supreme Court decided to change existing law, 
frankly, that would have been inappropriate for the Second Circuit 
to take that responsibility on itself 

Senator Whitehouse. Thank you. Attorney General. 

Senator Sessions. Thank you, Mr. McDaniel. I was a 2-year At- 
torney General, and it was a great honor. 

With regard to the Ricci case, are you aware that the panel at- 
tempted to decide this case on a summary order, writing no opin- 
ion, not even a pro curium opinion? 

Mr. McDaniel. I am aware of that, sir. 

Senator Sessions. And are you aware that by chance one of the 
other members of the Circuit found out about that and an uproar 
of sorts occurred because the people — the other members — other 
members of the Circuit were very concerned about the opinion and 
thought it was an important opinion. Are you aware of that? 

Mr. McDaniel. I know that the — I know that the panel, or at 
least the body of judges, chose to review the matter and they voted 
not to meet en banc, and that there was 

Senator Sessions. That’s correct. 

Mr. McDaniel. — a pro curium that was issued. 

Senator Sessions. That’s correct. Now, by you — now, you say 
that there was Second Circuit opinion and authority to uphold this 
case. But — ^but on re-hearing, the slate is wiped clean and the 
panel can develop or formulate new authority or determine clearly 
whether or not that previous case may have applied. And are you 
aware that when they voted, the vote was 6:6 and Judge Sotomayor 
was the key vote in deciding not to re-hear the case? Therefore, we 
can conclude that not only did she decide this case, but it’s really 
not accurate to say she was just following authority since it was 
her vote that didn’t allow that authority to be reevaluated. 

Mr. McDaniel. Well, Senator, she was in the majority, so it’s 
fair to say that any one of those judges could be the deciding vote 
that 

Senator Sessions. That is correct. But it’s not fair, I think, to say 
that she didn’t have an opportunity to reevaluate it. She was sim- 
ply applying a law that she was bound to follow when she could 
have — if she felt differently, she could have called — she could have 
allowed it to have been re-discussed. 

Mr. McDaniel. Well, I also think that there were Supreme Court 
cases, not just Second Circuit cases. 
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Senator Sessions. Well, are you aware that the Supreme Court 
says there were not? Are you aware the Supreme Court, in their 
opinion, said there was no Supreme Court authority on this mat- 
ter? 

Mr. McDaniel. I have read their opinion and I tend to agree 
with the minority, that this was, in fact, squarely within the 

Senator Sessions. Okay. Now, you filed — which I give you credit 
for. I did some of these things when I was Attorney General. You — 
you joined with 32 other State attorneys general in submitting an 
amicus brief to the U.S. Supreme Court on the Heller case. You 
took the provision — the brief argues that “the right to keep and 
bear arms is among the most fundamental of rights because it is 
essential to securing all other liberties”. I see the Mayor not hap- 
pily listening to that. 

[Laughter.] 

Senator Sessions. You — ^but — so you believe that the Second 
Amendment is a fundamental right. Are you aware that Sandy 
Froman, the former president of NRA — you’re probably not familiar 
with this letter. But she’s a lawyer, and — and pointed out that 
Heller was just a 5:4 opinion, with some Justices arguing that the 
Second Amendment does not apply to private citizens, or that if it 
does, even a total gun ban would be upheld if a legitimate govern- 
ment interest could be found. The dissenting Justices also found 
that DC’s absolute gun ban on handguns within the home a reason- 
able restriction. That wouldn’t play too well in Alabama, and prob- 
ably not Arkansas, Oklahoma, or Texas. But most places. 

So I guess I’m saying, are you concerned that — and are you 
aware, of course, of the Maloney case in which Judge Sotomayor — 
and I think she can contend there was authority in that case that 
justified her concluding the Second Amendment does not apply to 
the States, but I was disappointed in the breadth, and the way she 
wrote it gave me concern. 

So are you aware that one vote on the Supreme Court can make 
the difference on the question of whether or not the right to keep 
and bear arms is protected against mayors or legislatures of States 
who disagree? 

Mr. McDaniel. Well, I was proud to join Arkansas into the brief 
on Heller v. District of Columbia. I intend to join again in the NRA 
V. Chicago in the attempt to have the Supreme Court review and 
take up the question, which I believe is ripe, as to whether or not 
the Second Amendment is applied to the States as incorporated by 
the Fourteenth Amendment. I do believe that the Second Amend- 
ment is a fundamental right, and I do believe that it is an indi- 
vidual right, not one tied to participation in a militia. 

The Attorney General, the current Attorney General in Texas, 
Senator Cornyn’s successor, and I have spent some time on that 
issue, even recently. And I am not, nonetheless, concerned with 
Judge Sotomayor’s position. I am confident that her answers that 
she’s provided to this Committee and her record are consistent with 
one another, and I do not believe that the right to keep and bear 
arms is at risk with this nominee, or frankly I wouldn’t testify for 
her. 

Senator Sessions. Well, thank you. I think it is. 
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Senator Whitehouse. Now that the panel is assembled, I will 
swear the entire panel in. We will return to regular order. You can 
all give your opening statements, and then questioning will begin 
at the conclusion of those opening statements. 

Would you please stand to be sworn? You may sit. 

Do you affirm that the testimony you’re about to give before the 
Committee will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Mayor Bloomberg. I do. 

Mr. Morgenthau. I do. 

Mr. Henderson. I do. 

Mr. Ricci. I do. 

Mr. Vargas. I do. 

Mr. Kirsanow. I do. 

Ms. Chavez. I do. 

Senator Whitehouse. Please be seated. 

I will recognize Senator Schumer for a moment to welcome his 
constituent and the mayor of New York City, Michael Bloomberg. 

Senator Schumer. Well, it’s my honor to welcome two very dis- 
tinguished constituents here. I want to thank every witness for 
coming, but particularly extend a welcome to two of New York’s 
greatest public servants. Mayor Bloomberg and District Attorney 
Morgenthau. As you know, this nomination is the source of enor- 
mous pride to all New Yorkers, and your support for Judge 
Sotomayor has been extremely helpful to this Committee, to the 
Senate as a whole, and to the Nation in understanding what kind 
of Justice she will be, and very much appreciate your being here. 

Thank you, Mr. Chairman. 

Senator Cardin. Welcome. 

Mayor Bloomberg is the mayor of New York City. He is currently 
serving in his third term as mayor. He founded Bloomberg, LP, a 
New York City company that now has employees in more than 100 
cities. Mayor Bloomberg is a graduate of Johns Hopkins University 
located in Baltimore, Maryland and Harvard Business School. 

We look forward to your testimony. 

STATEMENT OF HON. MICHAEL BLOOMBERG, MAYOR, CITY OF 

NEW YORK 

Mayor Bloomberg. Mr. Chairman, thank you. Ranking Member 
Sessions, thank you very much. Senator, Senator, Senator. Senator 
Sessions, I must say, as a former gun owner, a former member of 
the NRA, and also a staunch defender of the Second Amendment, 
we probably don’t disagree very much if we really had a chance to 
talk. 

In any case, I wanted to thank everyone for the opportunity to 
testify before you today. I’m Mike Bloomberg and I’m here not only 
as the mayor of New York City, the city where Judge Sonia 
Sotomayor has spent her entire career, but also as someone who 
has appointed or reappointed more than 140 judges to New York 
City’s criminal and family courts. So, I do appreciate the job before 
you. 

About 3 months ago when President Obama invited Governor 
Schwarzenegger, Ed Rendell, and me to the White House to discuss 
infrastructure policy, I did find an opportunity to tell him what 
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many of the best legal minds in New York were telling me: Judge 
Sonia Sotomayor would be a superb Supreme Court Justice. I 
strongly believe that she should be supported by Republicans, 
Democrats and independents, and I should know because I’ve been 
all three. 

[Laughter.] 

Mayor Bloomberg. Judge Sotomayor has all the key qualities 
that I look for when I appoint a judge. First, she is someone with 
a sharp and agile mind, as her distinguished record and her testi- 
mony, I think, made clear. And as a former prosecutor, commercial 
litigator. District Court judge and appellate judge, she certainly 
brings a wealth of unique experience. 

Second, she is an independent jurist who does not fit squarely 
into an ideological box. A review of her rulings by New York Uni- 
versity’s Brennan Center found that judges on the Second Circuit 
court who were appointed by Republicans agreed with her more 
than 90 percent of the time when overruling a lower court decision, 
and when ruling a governmental action unconstitutional. So this is 
clearly someone whose decisions have cut across party lines, which 
is something I think the Supreme Court could use more of. 

And third, whether you agree or disagree with her on particular 
cases, she has a record of sound reasoning. In interviewing judicial 
candidates, I like to ask questions that have no easy answers and 
then listen to how they develop their responses. I want to know 
that they are open-minded enough to change their views if they 
hear compelling evidence and to see if they can provide a strong 
rationale for their legal conclusions, even if I disagree with it. 

The fact is, you’re never going to agree with a judicial candidate 
on every issue. I’ve appointed plenty of judges whose answers I 
don’t agree with at all, and I should point out that includes times 
when Judge Sotomayor has ruled against New York City, as she 
has done in a number of cases. So I’m not here as someone who 
agrees with the outcome of her decisions 100 percent of the time, 
and I don’t think that that should be the standard. 

Now, I’m not a lawyer or a constitutional scholar, but I think the 
standard should be: does she apply the law based on rational legal 
reasoning and is she within the bounds of mainstream thinking on 
issues of basic civil rights? And on both questions, I think the an- 
swer is, unequivocally, yes. It’s impossible to know how she will 
rule on cases in the future, or even what those cases might be. 

Given that a Supreme Court judge is likely to serve for decades, 
focusing on the issues de jour rather than intellectual capacity, an- 
alytical ability, and just plain common sense would miss what this 
country clearly needs: someone who has the ability to provide us 
with the legal reasoning and guidance that will be necessary to 
navigate the uncharted waters of tomorrow’s great debates. And 
I’m very confident that Judge Sotomayor has that ability. 

Finally, as the mayor of her hometown I would just like to make 
two brief points. First, on the issue of diversity; The Supreme 
Court currently includes one member who grew up in Brooklyn and 
one who grew up in Queens, and so there’s no doubt that adding 
someone who comes from the Bronx would improve the diversity of 
this court. 

[Laughter.] 
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Mayor Bloomberg. And if you disagree with me, you haven’t 
heen to Brooklyn, Queens, or the Bronx. 

[Laughter.] 

Mayor Bloomberg. But seriously, Sonia Sotomayor is the quin- 
tessential New York success story. She has heaten all the odds and 
rose to the top. If that’s not the American dream, I don’t know 
what is. However, I don’t believe she should be confirmed on the 
strength of her biography, but I do think that her life’s story tells 
you an awful lot about her character and ability. 

And second, I just want to add a caution against those who 
would suggest that Judge Sotomayor’s service to the Puerto Rican 
Legal Defense and Education Fund is somehow a negative. That’s 
an organization that is well-respected for its civil rights work in 
New York City, and although I certainly have not always seen eye- 
to-eye on every issue with them, there’s no question that they have 
made countless contributions to our city, and Judge Sotomayor 
should be based solely on her record and not on the record of others 
in the group. 

So, thank you very much for the opportunity to testify, and I 
urge you to confirm Sonia Sotomayor as a Justice of the United 
States Supreme Court. 

Senator Cardin. Mayor Bloomberg, thank you very much for 
your testimony. 

We’ll now hear from Robert Morgenthau. Mr. Morgenthau has 
been the District Attorney of New York County since 1975 and is 
the longest-serving incumbent of that position. During his nine 
terms in office, his staff has conducted about 3.5 million criminal 
prosecutions in homicides in Manhattan, and has a rate of 90 per- 
cent success. A graduate of Yale Law School, District Attorney 
Morgenthau served aboard a Naval destroyer through World War 
11. 

It’s a real pleasure to have you before our Committee. 

STATEMENT OF ROBERT MORGENTHAU, DISTRICT ATTORNEY, 
NEW YORK COUNTY, NEW YORK 

Mr. Morgenthau. Thank you, Mr. Chairman. I appreciate the 
opportunity of testifying today, and I’m pleased to join those who 
endorse the nomination of Judge Sotomayor to the United States 
Supreme Court. 

I first came to know Judge Sotomayor when I was on a recruiting 
trip to the Yale Law School. At that time, Jose Cabranes was 
Yale’s general counsel. He also tought at the law school. I asked 
him if there was anyone special I should speak with and he said, 
yes. He said a remarkable student named Sonia Sotomayor was de- 
ciding where to work, and while he did not know whether she’d 
given any thought to being a prosecutor, it would be well worth my 
while to meet her. He was decidedly correct. 

I’m happy to be able to say that the Judge joined my office and 
remained with us for 5 years. In my conversations with her, I 
learned about the compelling story of her life with which you are 
now familiar. In a nutshell, she was raised by her mother in a 
working-class home in South Bronx, and as a teenager worked the 
evening shift in a garment factory to help make ends meet. She 
went on through hard work and force of will to overcome her initial 
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difficulties with English composition to win Princeton University’s 
highest undergraduate honor, the Pyne Prize, and to graduate with 
Honors from the Yale Law School. 

In the District Attorney’s Office, the Judge was immediately rec- 
ognized by trial judges — and supervisors as someone “a step ahead 
of her colleagues”, “one of the brightest and most mature, hard- 
working, stand-out”, “was marked for rapid advancement. Ulti- 
mately, she took on every kind of criminal case that comes into an 
urban courthouse, from turnstile jumping to homicide. 

One of those cases, the “Tarzan” murder case, involved an ad- 
dicted burglar named Richard Maddicks, who had terrorized the 
neighborhood during crime sprees that left three dead and involved 
his swinging into apartment windows from rooftops, shooting any- 
one in his way. He is now serving a 137 years to life sentence. 

Another case prosecuted by Assistant D.A. Sotomayor in 1983 in- 
volved a Times Square child pornography operation. That was the 
first child prosecution in New York after a landmark 1982 Supreme 
Court decision. People v. Furman, upholding New York’s new child 
pornography laws. 

Assistant D.A. Sotomayor left the jurors in tears over what the 
defendants had done to child victims. These cases happened to grab 
the public attention, but Judge Sotomayor — Assistant D.A. 
Sotomayor — understood that every case is important to the victim 
and appropriately gave undivided attention to the proper disposi- 
tion of all of them. 

Assistant District Attorney Sotomayor soon developed a reputa- 
tion. Unlike many beginning prosecutors, she simply would not be 
pushed around, by judges or by attorneys. Some judges were eager 
to dispose of cases cheaply to clear their calendars. ADA 
Sotomayor, instead, fought for the right conclusion in each case. 
Maybe that experience in the criminal court in New York City 
helped her prepare for these hearings. 

After leaving my office. Judge Sotomayor joined a prominent law 
firm and also accepted a part-time appointment of the New York 
City Campaign Finance — there she continued to earn a reputation 
for being tough, fair, nonpolitical in an arena where those charac- 
teristics were sorely needed, and she has taken those characteris- 
tics with her to the Federal bench, where they are equally impor- 
tant. 

Judge Sotomayor’s career in the law has spanned three decades 
and she has worked in almost every level of our judicial system: 
prosecutor, private litigator, trial court judge, and an appellate 
court judge in what I think is the second-most important court in 
the world. She has been an able champion of the law and her depth 
of experience will be invaluable on our highest court. 

Judge Sotomayor is highly qualified for any position in which a 
first-rate intellect, common sense, collegiality, and good character 
would be assets. I might add that the Judge will be the only mem- 
ber of the Supreme Court with experience trying criminal cases in 
the State courts. The overwhelming majority of American prosecu- 
tions occur in State courts. 

Judge Sotomayor will bring to the court a full understanding of 
problems faced by prosecutors in those cases, as well as a first- 
hand knowledge of the trauma faced by victims and of the legiti- 
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mate needs of police officials that work in the State law enforce- 
ment system. She will also understand the impact of Federal judi- 
cial decisions on State prosecutions. 

In short, the Judge is uniquely qualified, by intellect, experience, 
and commitment to the rule of law to be an outstanding — and I re- 
peat, outstanding — member of the court. President Obama, and for 
that matter the United States, should be proud to see once more 
the realization of that simple American credo, that in this country 
a hardworking person with talent can rise from humble beginnings 
to one of the highest positions in the land. 

Thank you, Mr. Chairman, for the opportunity to testify today. 

Senator Cardin. Thank you very much for your testimony. 

We’ll now hear from Wade Henderson, a familiar person to this 
Committee. Wade Henderson is the president and CEO of the 
Leadership Conference on Civil Rights and counsel to the Leader- 
ship Conference Education Fund. He is a professor of public inter- 
est law at the University of the District of Columbia. Prior to his 
role with the Leadership Conference, Mr. Henderson was the 
Washington Bureau Director of the NAACP. Mr. Henderson is a 
graduate from Rutgers University School of Law. 

Mr. Henderson. 

STATEMENT OF WADE HENDERSON, PRESIDENT AND CEO, 
LEADERSHIP CONFERENCE ON CIVIL RIGHTS 

Mr. Henderson. Thank you, Mr. Chairman, Ranking Member 
Sessions, members of the Committee. I have the privilege of rep- 
resenting the views of the Leadership Conference, the Nation’s 
leading civil and human rights coalition, consisting of more than 
200 organizations working to build an America that’s as good as its 
ideals. 

This afternoon I will briefly address four of the points that have 
figured in the debate about Judge Sotomayor’s nomination: first, 
her qualifications for serving on the Nation’s highest court; second, 
her personal background and her empathy for others who have had 
to work hard to succeed; third, her role in the unanimous ruling 
by a three-judge panel in the case of Ricci v. DeStefano; and fourth, 
her past membership on the board of one of the Leadership Con- 
ference’s member organizations, the Puerto Rican Legal Defense 
and Education Fund. 

First, let me rejoice in what is self-evident. The nomination of 
Judge Sotomayor to be an Associate Justice on our Nation’s highest 
court is a milestone by many standards. The Nation’s first African- 
American President has nominated the first Hispanic-American, 
only the third woman, and only the third person of color to serve 
on the Supreme Court. While great challenges remain on our Na- 
tion’s quest for equal opportunity, we have truly reached an his- 
toric marker on the journey toward our goal of “Equal Justice For 
All”, the phrased inscribed not far from here on the front of the Su- 
preme Court building. 

But hopeful and historic as her nomination has been. Judge 
Sotomayor should herself be just not by who she is, but by what 
she has done. Now, let me be as clear as I can: there is no question 
that she is qualified. Judge Sotomayor’s eloquent and thoughtful 
testimony before this Committee speaks for itself. 
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Her distinguished career at Princeton and Yale Law School have 
been much stated. She then spent 5 years as a prosecutor, as we’ve 
heard, in Manhattan, working for the legendary District Attorney 
Robert Morgenthau — pleased to have him here today — and 8 years 
as a corporate litigator. Seventeen years as a Federal District 
Court judge and appellate court judge add up to an individual who 
is one of the most qualified to have ever come before this Com- 
mittee. 

Second, as with other nominees across the philosophical spec- 
trum, including Justice’s Thomas and Alito, Judge Sotomayor has 
spoken of her family history and her personal struggles. These ex- 
periences help her to understand others and to do justice. They fur- 
ther qualify her for the highest court, and she has said and done 
nothing that could reasonably be understood otherwise. 

Third, Judge Sotomayor has participated in thousands of cases 
and authored hundreds of opinions, but much of the debate about 
her nomination has concentrated on the difficult case of Ricci v. 
DeStefano. Whatever one may feel about the facts of this case, we 
all agree that the Supreme Court, in its Ricci decision, set a new 
standard for interpreting Title 7 of the 1964 Civil Rights Act. 
Using this one decision to negate Judge Sotomayor’s 17 years on 
the bench does a disservice to her record and to this country. 

Fourth, I must speak to the attacks on Judge Sotomayor because 
of her service on the board of one of our Nation’s leading civil 
rights organizations. These attacks do an injustice not only to 
Judge Sotomayor and to the Puerto Rican Legal Defense and Edu- 
cation Fund, but also to the entire civil rights community and to 
all those who look to us for a measure of justice. 

Make no mistake, legal defense funds play an indispensable role 
in American life. They are private attorneys general that assist in- 
dividuals, often those with few resources and no other representa- 
tion, to become full shareholders in the American dream. 

When Justice Thurgood Marshall was nominated there were 
those who questioned his role with the NAACP Legal Defense 
Fund, but history does not remember their quibbles kindly. Judge 
Sotomayor has lived the American dream and she understands all 
who aspire to it. Her qualifications are unquestioned and the les- 
sons that she has learned in her life, as well as in libraries, will 
serve her and our country well in the years ahead. All those who 
walk through the entrance to the Supreme Court seeking what is 
inscribed above its door, “Equal Justice Under Law”, can be con- 
fident that a Justice Sotomayor will continue to do her part to keep 
the promise of our courts and our country. 

Thank you very much. 

Senator Cardin. Well, thank you very much — for your testimony. 

We’ll now hear from Frank Ricci, a name that’s been mentioned 
second only to Sotomayor during this hearing. Frank Ricci has over 
a decade of experience as a firefighter with the New Haven Fire 
Department and was a plaintiff in the case of Ricci v. DeStefano. 
He’s a contributing author of two books on firefighting. 

It’s a pleasure to have you before the Committee. 
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STATEMENT OF FRANK RICCI, DIRECTOR OF FIRE SERVICES, 

CONNECTICOSH (CONNECTICUT COUNSEL ON OCCUPA- 
TIONAL SAFETY AND HEALTH) 

Mr. Ricci. Thank you, Senator. Thank you for the opportunity to 
appear before this distinguished Committee. I accepted, with 
honor, the invitation to tell my story. Many others have a similar 
story and I feel I’m speaking for them as well. 

The New Haven firefighters were not alone in their struggle. 
Firefighters across the country have had to resort to the Federal 
courts to vindicate their civil rights. Technology and modern 
threats have challenged our profession. We have become more ef- 
fective and efficient, but not safer. The structures we respond to 
today are more dangerous, constructed with lightweight compo- 
nents that are prone to early collapse, and we face fires that can 
double in size every 30 to 60 seconds. 

Too many think that firefighters just fight fires. Officers are also 
responsible for mitigating vehicle accidents, hazardous material in- 
cidents, and handling complicated rescues. Rescue work can be 
very technical. All of these things require a great deal of knowledge 
and skill. 

Lieutenants and Captains must understand the dynamic fire en- 
vironment and the critical boundaries we operate in. They are 
forced to make stressful decisions based on imperfect information 
and coordinate tactics that support our operational objectives. Al- 
most all our tasks are time-sensitive. When your house is on fire 
or your life is in jeopardy, there are no time for do-overs. 

The lieutenant’s test that I took was, without a doubt, a job-re- 
lated exam that was based on skills, knowledge, and abilities need- 
ed to ensure public and the firefighters’ safety. We all had an equal 
opportunity to succeed as individuals and we were all provided a 
road map to prepare for the exam. Achievement is neither limited 
nor determined by one’s race, but by one’s skills, dedication, com- 
mitment, and character. Ours is not a job that can be handed out 
without regard to merit and qualifications. 

For this reason, I, and many others, prepared for these positions 
throughout our careers. I studied harder than I ever had before, 
reading, making flash cards, highlighting, reading again, all while 
listening to prepared tapes. I went before numerous panels to pre- 
pare for the oral assessment. I was a virtual absentee father and 
husband for months because of it. 

In 2004, the city of New Haven felt not enough minorities would 
be promoted and that the political price for complying with Title 
7, the city’s civil service rules, and the charter would be too high, 
therefore they chose not to fill the vacancies. Such action deprived 
all of us the process set forth by the rule of law. Firefighters who 
earn promotions were denied them. 

Despite the important civil rights and constitutional claims we 
raised, the Court of Appeals panel disposed of our case in an un- 
signed, unpublished summary order that consisted of a single para- 
graph that made mention of my dyslexia, and thus led many to 
think that this was a case about me and a disability. This case had 
nothing to do with that. It had everything to do with ensuring our 
command officers were competent to answer the call and our right 
to advance in our profession based on merit, regardless of race. 
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Americans have the right to go into our Federal courts and have 
their cases judged based on the Constitution and our laws, not on 
politics or personal feelings. The lower court’s belief that citizens 
should be reduced to racial statistics is flawed. It only divides peo- 
ple who don’t wish to be divided along racial lines. The very reason 
we have civil service rules is to root out politics, discrimination, 
and nepotism. Our case demonstrates that these ills will exist if 
the rules of merit and the law are not followed. 

Our courts are the last resorts for Americans whose rights are 
violated. Making decisions on who should have command positions 
solely based on statistics and politics, where the outcome of the de- 
cision could result in injury or death, is contrary to sound public 
policy. 

The more attention our case got, the more some people tried to 
distort it. It bothered us greatly that some perceived this case as 
involving a testing process that resulted in minorities being com- 
pletely excluded from promotions. That was entirely false, as mi- 
nority firefighters were victimized by the city’s decision as well. As 
a result of our case, they should now enjoy the career advancement 
that they’ve earned and deserve. 

Enduring over 5 years of court proceedings took its toll on us and 
our families. The case was longer — was no longer just about us, but 
about so many Americans who had lost faith in the court system. 
When we finally won our case and saw the messages we received 
from every corner of the country, we understood that we did some- 
thing important together: we sought basic fairness and even-hand- 
ed enforcement of the laws, something all Americans believe in. 

Again, thank you for the honor and privilege of speaking to you 
today. 

Senator Cardin. Mr. Ricci, thank you very much for your testi- 
mony. 

We’ll now hear from Lieutenant Ben Vargas. Benjamin Vargas is 
a lieutenant in the New Haven Fire Department and was a plain- 
tiff in the case of Ricci v. DeStefano. He also worked part-time as 
a consultant for a company that sells equipment to firefighters. 

Mr. Vargas. 

STATEMENT OF LIEUTENANT BEN VARGAS, NEW HAVEN FIRE 

DEPARTMENT 

Mr. Vargas. Thank you. Members of this Committee, it is truly 
an honor to be invited here today. 

Notably, since our case was summarily dismissed by both the 
District Court and the Court of Appeals panel, this is the first time 
I’m being given the opportunity to sit and testify before a body and 
tell my story. I thank you for this — Committee for the opportunity. 

Senators of both parties have noted the importance of this pro- 
ceeding because decisions of the United States Supreme Court can 
greatly impact the everyday lives of ordinary Americans. I suppose 
that I and my fellow plaintiffs have shown how true that is. I never 
envisioned being a plaintiff in a Supreme Court case, much less 
one that generated so much media and public interest. I am His- 
panic and proud of the heritage and background that Judge 
Sotomayor and I share, and I congratulate Judge Sotomayor on her 
nomination. 
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But the focus should not have been on me being Hispanic. The 
focus should have been on what I did to earn a promotion to cap- 
tain, and how my own government and some courts responded to 
that. In short, they didn’t care. I think it important for you to know 
what I did, that I played by the rules and then endured a long 
process of asking the courts to enforce those rules. 

I am the proud father of three young sons. For them, I sought 
to better my life and so I spent 3 months in daily study preparing 
for an exam that was unquestionably job-related. My wife, a special 
education teacher, took time off from work to see me and our chil- 
dren through this process. 

I knew we would see little of my sons during these months when 
I studied every day at a desk in our basement, so I placed photo- 
graphs of my boys in front of me. When I would get tired and went 
to stop — wanted to stop, I would look at the pictures, realize that 
their own futures depended on mine, and I would keep going. At 
one point, I packed up and went to a hotel for days to avoid any 
distractions, and those pictures came with me. 

I was shocked when I was not rewarded for this hard work and 
sacrifice, but I actually was penalized for it. I became not Ben 
Vargas the fire lieutenant who proved himself qualified to be cap- 
tain, but a racial statistic. I had to make decisions whether to join 
those who wanted promotions to be based on race and ethnicity or 
join those who would insist on being judged solely on their quali- 
fications and the content of their character. I am proud of the deci- 
sion I made, and proud of the principle that our group vindicated 
together. 

In our profession, we do not have the luxury of being wrong or 
having long debates. We must be correct the first time and make 
quick decisions under the pressure of time and rapidly unfolding 
events. Those who make these decisions must have the knowledge 
necessary to get it right the first time. Unlike the judicial system, 
there are no continuances, motions or appeals. Errors and delays 
can cost people their lives. 

In our profession, the racial and ethnic make-up of my crew is 
the least important thing to us and to the public we serve. I believe 
that countless Americans who had something to say about our case 
understand that now. Firefighters and their leaders stand between 
their fellow citizens and catastrophe. Americans want those who 
are the most knowledge and qualified to do the task. I am willing 
to risk, and even lay down, my life for fellow citizens, but I was 
not willing to go along with those who placed racial identity over 
these more critical considerations. 

I am not a lawyer, but I quickly learned about the law as it ap- 
plied to this case. Studying it as much as I studied for my exam, 
I thought it clear that we were denied our fundamental civil rights. 
I expected Lady Justice with the blindfolds on, and a reasoned 
opinion from a Federal Court of Appeals telling me, my fellow 
plaintiffs, and the public that the court’s view on the law — what 
the court’s view on the law was, and do it in an open and trans- 
parent way. Instead, we were devastated to see a one-paragraph, 
unpublished order summarily dismissing our case, and indeed even 
the notion that we had presented important legal issues to that 
Court of Appeals. 
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I expected the judges who heard my case along the way to make 
the right decisions, the ones required hy the rule of law. Of all that 
has been written about our case, it was Justice Alito who best cap- 
tured our own feelings. We did not ask for sympathy or empathy, 
we asked only for even-handed enforcement of the law, and prior 
to the majority Justice opinion in our case, we were denied just 
that. 

Thank you. 

Senator Cardin. Thank you for your testimony. 

We’ll now hear from Peter Kirsanow. Peter Kirsanow serves on 
the U.S. Commission on Civil Rights. He’s a member of the Na- 
tional Labor Relations Board, where he received a recess appoint- 
ment from President George W. Bush. Previously, he was a partner 
with the Cleveland law firm of Benesch, Friedlander, Coplan & 
Aronoff. Mr. Kirsanow received his law degree from Cleveland 
State University. 

STATEMENT OF PETER KIRSANOW, COMMISSIONER, U.S. 

COMMISSION ON CIVIL RIGHTS 

Mr. Kirsanow. Thank you, Mr. Chairman, Senator Sessions, 
members of the Committee. I am Peter Kirsanow, member of the 
U.S. Commission on Civil Rights. I am currently back at Benesch, 
Friedlander in the Labor Employment Practice Group. I’m here in 
my personal capacity. 

The U.S. Commission on Civil Rights was established by the 

Senator Sessions. Is that microphone on? 

Mr. Kirsanow. The U.S. Commission on Civil Rights was estab- 
lished by the 1957 Civil Rights Act to, among other things, act as 
a national clearinghouse for information related to denials of equal 
protection and discrimination. 

In furtherance of the clearinghouse process, my assistant and I 
reviewed the opinions in civil rights cases in which Judge 
Sotomayor participated while on the Second Circuit in the context 
of prevailing civil rights jurisprudence, and with particular atten- 
tion to the case of Ricci v. DeStefano. Our review revealed at least 
three significant concerns with respect to the manner in which the 
three-judge panel that included Judge Sotomayor handled the case. 

The first concern was, as you’ve heard, the summary disposition 
of this particular case. The Ricci case contained constitutional 
issues of extraordinary importance and impact. For example, the 
issues of — that are very controversial and volatile — racial quotas 
and racial discrimination. This was a case of first impression, no 
Second Circuit or Supreme Court precedent on point. Indeed, to the 
extent there were any cases that could provide guidance, such as 
Wygant, Crowson, Adderand, even private sector cases such as 
Johnson Transportation, Frank v. Xerox, Rubber v. Steelworkers, 
would dictate or suggest a result opposite of that reached by the 
Sotomayor panel. 

The case contained a host of critical issues for review, yet the 
three-judge panel summarily disposed of the case, as you’ve heard, 
in an unpublished, one-paragraph pro curium opinion that’s usu- 
ally reserved for cases that are relatively simple, straightforward, 
and inconsequential. 
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The second concern is that the Sotomayor panel’s order would in- 
evitably result in proliferation of de facto racial and ethnic quotas. 
The standard endorsed by the Sotomayor panel was lower than 
that adopted by the Supreme Court’s test of strong basis in evi- 
dence. Essentially, any race-based — decision evoked to avoid a dis- 
parate impact lawsuit would provide immunity from Title 7 review. 
Under this standard, employees who fear the prospect or expense 
of litigation, regardless of the merits of the case, would have a 
green light to resort to racial quotas. 

But even more invidious is the use of quotas due to racial poli- 
tics, and as Judge Alito’s concurrence showed, there was glaringly 
abundant evidence of racial politics in the Ricci case. Had the 
Sotomayor panel decision prevailed, employees would have license 
to use racial preferences and quotas on an expansive scale. Evi- 
dence introduced before the Civil Rights Commission shows that 
when courts open the door to preferences just a crack, preferences 
expand exponentially. 

For example, evidence adduced before hearings of the Civil 
Rights Commission in 2005 and 2006 show that despite the fact 
that Adderand was passed more than — or decided more than 10 
years ago. Federal agencies persist in using race-conscious pro- 
grams in Federal contracting, governmental contracting as opposed 
to race-neutral alternatives. Moreover, even though the Supreme 
Court had struck down the use of raw numerical rating in college 
admissions in Gratz v. Bollinger, thereby requiring that race be 
only a mere plus factor, a thumb on the scale in the admissions 
process, powerful preferences show no signs of abating. 

A study by the Center for Equal Opportunity showed that at a 
major university, preferences were so great that the odds that a 
minority applicant would be admitted over a similarly situated 
white comparative were 250:1, at another major university, 1,115:1. 
That’s not a thumb on the scale, that’s an anvil. And had the rea- 
soning of the Ricci case in the lower court prevailed, what hap- 
pened to Firefighter Ricci and Lieutenant Vargas would happen to 
innumerably more Americans of every race throughout the country. 

The third concern is that the lower court’s decision that would 
permit racial engineering by employers would actually harm mi- 
norities who are purported beneficiaries of that particular decision. 
Evidence adduced at a 2006 Civil Rights Commission hearing 
shows that there’s increasing data that preferenced — preferences 
create mismatch effects that actually increase the probabilities that 
minorities will fail if they receive beneficial treatment or pref- 
erential treatment. 

For example, black law students who are admitted under pref- 
erences are 2.5 times more likely not to graduate than a similarly 
situated white or Asian comparative, 4 times as likely not to pass 
the bar exam on the first try, and 6 times as likely never to pass 
the bar exam, despite multiple attempts. 

Mr. Chairman, it is respectfully submitted that if a nominee’s in- 
terpretive doctrine permits an employer to treat one group pref- 
erentially today, there’s nothing that prevents them from treating 
another group or shifting the preferences to another group tomor- 
row, and that’s contrary to the colorblind ideal contemplated by the 
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1964 Civil Rights Act, Title 7, which was the issue decided in the 
Ricci case. 

Thank you, Mr. Chairman. 

Senator Cardin. And thank you for your testimony. 

We’ll now hear from Linda Chavez, who is chairman of the Cen- 
ter for Equal Opportunity and a political analyst for Fox News 
Channel. She’s held a number of appointed positions, among them 
White House Director of Public Liaison, and Staff Director of U.S. 
Commission on Civil Rights. 

STATEMENT OF LINDA CHAVEZ, PRESIDENT, CENTER FOR 
EQUAL OPPORTUNITY 

Ms. Chavez. Thank you, Mr. Chairman and members of the 
Committee. I testify today not as a wise Latina woman, but as an 
American who believes that skin color and national origin should 
not determine who gets a job, a promotion, or a public contract, or 
who gets into colleges or receives a fellowship. 

My message today is straightforward: Mr. Chairman, do not vote 
to confirm this nominee. I say this with some regret, because I be- 
lieve Judge Sotomayor’s personal story is an inspiring one, which 
proves that this is truly a land of opportunity where circumstances 
of birth and class do not determine whether you can succeed. Un- 
fortunately, based on her statements both on and off the bench, I 
do not believe Judge Sotomayor shares that view. 

It is clear from her record that she has drunk deep from the well 
of identity politics. I know a lot about that well, and I can tell you 
that it is dark and poisonous. It is, in my view, impossible to be 
a fair judge and also believe that one’s race, ethnicity and sex 
should determine how someone will rule as a judge. Despite her as- 
surances to this Committee over the last few days that her “wise 
Latina” woman statement was simply a “rhetorical flourish that 
fell fiat”, nothing could be further from the truth. All of us in pub- 
lic life have at one time or another misspoken, but Judge 
Sotomayor’s words weren’t uttered off the cuff. They were carefully 
crafted, repeated not just once or twice, but at least seven times 
over several years. 

As others have pointed out, if Judge Sotomayor were a white 
man who suggested that whites or males made better judges, 
again, to use Judge Sotomayor’s words, “whether born from experi- 
ence or inherent physiological or cultural differences”, we would 
not be having this discussion because the nominee would have been 
forced to withdraw once those words became public. 

But of course. Judge Sotomayor’s offensive words are just a re- 
flection of her much greater body of work as an ethnic activist and 
judge. Identity politics is at the core of who this woman is. And let 
me be clear here. I’m not talking about the understandable pride 
in one’s ancestry or ethnic groups, which is both common and nat- 
ural in a country as diverse and pluralistic as ours. Identity politics 
involves a sense of grievance against the majority, a feeling that 
racism permeates American society and its institutions, and the be- 
lief that members of one’s own group are victims in a perpetual 
power struggle with the majority. 

From her earliest days at Princeton University and later Yale 
Law School, to her 12-year involvement with the Puerto Rican 
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Legal Defense and Education Fund, to her speeches and writings, 
including her jurisprudence. Judge Sotomayor has consistently dis- 
played an affinity for such views. 

I have outlined at much greater length in my prepared testi- 
mony — which I ask permission he included in the record in full — 
the way in which I believe identity politics has permeated Judge 
Sotomayor’s life’s work. But let me briefly outline a few examples. 
As an undergraduate, she actively pushed for race-based goals and 
time tables for faculty hiring. In her much-praised senior thesis, 
she refused to identify the U.S. Congress by its proper name, in- 
stead referring to it as the “North American Congress”, or the 
“mainland Congress”. 

During her tenure as chair of the Puerto Rican Legal Defense 
and Education Fund’s Director Litigation Committee, she urged 
quota-seeking lawsuits challenging civil service exams, seeking 
race-conscious decision making similar to that used by the city of 
New Haven in Ricci. 

She opposed the death penalty as racist. She supported race- 
based government contracting. She made dubious arguments in 
support of bilingual education and, more broadly, in trying to 
equate English language requirements as a form of national origin 
discrimination. As a Judge, she dissented from an opinion that the 
Voting Rights Act does not give prison inmates the right to vote, 
and she has said that as a witness — a witness’ identification of an 
assailant may be unconstitutional racial profiling, in violation of 
the Equal Protection Clause, if race is an element of that identifica- 
tion. 

Finally, she has shown a willingness to let her policy preferences 
guide her in the Ricci case. 

Although she has attempted this week to back away from some 
of her own intemperate words and has accused her critics of taking 
them out of context, the record is clear: identity politics is at the 
core of Judge Sotomayor’s self-definition. It has guided her involve- 
ment in advocacy groups, been the topic of much of her public writ- 
ing and speeches, and influenced her interpretation of law. There 
is no reason to believe that her elevation to the Supreme Court will 
temper this inclination, and much reason to fear that it will play 
an important role in how she approaches the cases that will come 
before her if she is confirmed. 

I, therefore, respectfully urge you not to confirm Judge 
Sotomayor as an Associate Justice of the Supreme Court. Thank 
you. 

Senator Cardin. Thank you for your testimony. 

[The prepared statement of Ms. Chavez appear as a submission 
for the record.] 

Senator Cardin. Let me, first, recognize our Chairman, Chair- 
man Leahy, who I understand wants to reserve his place. 

Chairman Leahy. Thank you. Senator Cardin. One, I thank you 
and the other Senators who have filled in on this part. I was here 
throughout the — throughout all the testimony by Judge Sotomayor 
and the questions asked by both Republicans and Democrats, so I 
will reserve my time. 

I do welcome all the witnesses, both for and against the nominee. 
Senator Sessions and I joined together to make sure that everybody 
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was invited, everybody was given a chance to testify. And if you 
wish to add to your testimony, the record will be open for 24 hours 
for you to do that. 

Thank you very much. 

Senator Cardin. Thank you, Mr. Chairman. 

Mayor Bloomberg, let me start with you, if I might, in my ques- 
tioning. There’s been a lot of discussion about the Puerto Rican 
Legal Defense and Education Fund, including during this panel 
discussion. And Judge Sotomayor served on the board, had nothing 
to do with the selection of individual cases from the point of view 
of its content, but served in a voluntary capacity with that board. 

And first I’m going to quote from you and then give you a chance, 
perhaps, to expand upon it. You have been quoted saying, “Only in 
Washington could someone’s many years of volunteer service to a 
highly regarded nonprofit organization that has done so much good 
for so many be twisted into a negative and that that group has 
made countless important contributions to New York City.” 

I just want to give you a chance to respond to Judge Sotomayor’s 
service on the Puerto Rican Legal Defense and Education Fund. 

Mayor Bloomberg. Well, this is an organization that has de- 
fended people who don’t have the wherewithal to get private coun- 
sel, don’t have traditions of understanding the law, and it happens 
to focus on people mainly who come from Puerto Rico and have lan- 
guage problems in addition to a lack of, perhaps, understanding of 
how our court system works. 

And it provides the kind of representation that we all, I think, 
believe that everybody that appears before a judge and before the 
law deserves. They raise money privately to pay lawyers to defend, 
and I don’t agree with some of their positions, and I agree with 
other ones. But having more of these organizations is a lot better 
than having less. At least people do have the option of getting good 
representation. 

Senator Cardin. Thank you. 

Mr. Henderson, during the hearing of Judge Sotomayor we had 
a chance to talk a little bit about voting rights and the recent case 
before the Supreme Court, and the fact that one Justice questioned 
the constitutionality, in fact, pretty well determined the constitu- 
tionality of the — reauthorization of the Voting Rights Act, saying it 
was no longer relevant. 

Judge Sotomayor, during her testimony, talked about deference 
to Congress, the fact that it was passed by a 98:0 vote in the U.S. 
Senate, and by a lopsided vote in the House of Representatives, the 
25-year extension. I just want to get your comments as to whether 
the Voting Rights Act is relevant today and your confidence level 
of Judge Sotomayor as it relates to advancing civil rights for the 
people of our Nation. 

Mr. Henderson. Thank you, Mr. Chairman, for your question. 
Let me back up for just a minute and say that these hearings have 
really been a testament to the wisdom of the founding fathers in 
setting up a three-part system of government, with the President 
making a nomination for an Associate Justice on the Supreme 
Court and the Senate Judiciary Committee providing its advice and 
consent. Under our system of government, the Senate and the 
House have a particular responsibility to delve deeply into the con- 


VerDate Nov 24 2008 1 1 :18 Jun 24, 2010 Jkt056940 PO 00000 Frm 00507 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



496 


stitutional rights of all Americans, particularly around the right to 
vote. 

Voting really is the language of democracy. If you can’t vote, you 
don’t count. And the truth is that, notwithstanding the Fifteenth 
Amendment to the Constitution, the Thirteenth and Fourteenth 
Amendments, African-Americans, Latinos, women, other people of 
color, were often denied their right to vote well into the 20th cen- 
tury. 

It took not just those amendments, but actually a statute enacted 
by this Congress to ensure that the rights of Americans to vote, in- 
deed, could be preserved, and it was only in the aftermath of the 
1965 Voting Rights Act that we have seen the expansion of the 
franchise and democratization of our, you know. Republic in a way 
that serves the interest of the founders. 

Having said that. Congress reached a decision and we authorize 
in the Voting Rights Act in 2006 that this law was necessary. Six- 
teen thousand pages of a congressional record speak eloquently to 
that important interest. The fact that this issue was held, both 
with congressional review and also a national commission set up by 
the Lawyers Committee for Civil Rights and others in the civil 
rights community, holding hearings around the country, added to 
the record that was created. 

The fact that this bill passed, rather the reauthorization of the 
Voting Rights Act, 390:33 in the House and 98:0 in the Senate 
speaks eloquently about the important need of this Act, and the 
continuing need for it. So the fact that some on the Supreme Court 
found otherwise doesn’t disturb me at all. There is a need for it. 
That need continues, and notwithstanding evidence. 

Senator Cardin. Well, thank you for correcting my numbers on — 
the number that it voted by. I appreciate that. 

I just wanted to ask Mr. McDaniel a quick question. That is, dur- 
ing the confirmation hearings both Democratic and Republican 
Senators have been urging from our nominee to look at what the 
law is, and not judge based upon an emotion. You have to follow 
the precedents of the court. 

I have a simple question to you in the Ricci case. Do you believe 
that the Sotomayor decision with the three-judge panel was within 
the mainstream of judicial decision making when that decision was 
reached? 

Mr. McDaniel. Senator, I do believe that. And to hear the sto- 
ries of these — these firefighters in person, I — I don’t have any rea- 
son not to use the word “empathy”. I have a great deal of empathy 
for the circumstances that they have described, and I don’t know 
that I have a great deal for how the city fathers handled the mat- 
ter. But by the time it made it to the Second Circuit, I believe that 
the panel did what the law required and I don’t think that there 
is a grant — a just legal criticism for the way that the panel handled 
the matter, and the fact that the Supreme Court chose to change 
the law in a bare majority also is their prerogative. 

Senator Cardin. Thank you very much. 

Senator Sessions. 

Senator Sessions. Thank you. I thank all of you. This is a very 
important panel. Actually, much of your testimony was moving and 
I appreciate it, and I think you’re calling us to a higher level of dis- 
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cussion on these issues because they go to the core of who we are 
as Americans, and I just want to share that. 

We are worried about the Second Amendment. I will just as the 
Mayor, you signed a brief in favor of the DC gun ban, which would 
bar even a handgun in someone’s home, so I would assume you 
would be agreeable with the opinion of Judge Sotomayor and her 
view. We’ve got different views about these things. 

Mayor, I want to tell you, I appreciate your leadership. It’s a 
tough job to be Mayor of New York. You’re showing strength and 
integrity. 

Mr. Morgenthau, you’re the dean of prosecutors. I hear many 
people over the years that have worked for you and they’re very 
complimentary of you, and I know you’re proud of this protegee of 
yours who’s moved forward. 

Mr. Morgenthau. Senator, may I tell you that my grandmother 
was born in Montgomery, Alabama? 

Senator Sessions. I am impressed to hear that. 

[Laughter.] 

Senator Sessions. I feel better already. Oh, that’s good. 

Mr. Attorney General, thank you for your able comments. And 
Mr. Henderson, it’s good to work with you. Senator Leahy and I — 
I’m talking, during these hearings, we’re going to do that crack co- 
caine thing that you and I have talked about before. We’ve got to. 

[Laughter.] 

Mr. Henderson. Thank you. Senator. I appreciate it. 

Senator Sessions. I may want to restate that. 

[Laughter.] 

Senator Sessions. Let me correct the record. 

Ms. Chavez. Please rephrase it. Senator. Please rephrase. 

Senator Sessions. I misspoke. 

Mr. Henderson. No. Quite all right. 

Senator Sessions. We’re going to reduce the burden of penalties 
in some of the crack cocaine cases and make them fairer. 

So Mr. Ricci, thank you for your work. I would say, Mr. Hender- 
son, that I said the PRLDEF Legal Defense Fund is a good organi- 
zation in my opening statement, and I think it has — it — it has 
every right to advocate those positions that it does. But the nomi- 
nee was on the board for a long time and it did take some positions 
that she rightly was asked about, whether or not she agreed to it, 
especially during some of those times she was chairman of the Liti- 
gation Committee. But I value these — I value that groups can come 
together and file lawsuits and take the matter to the court. 

Just briefly, Mr. Kirsanow, on a slightly different subject than 
you started, I think you probably know this answer, but could you 
tell us, for the purpose of this hearing, as briefly as you can, what 
the concern is in the Voting Rights Act? It’s not that we’re 
against — anybody is against voting rights. I voted for it. But there 
are some constitutional concerns. 

Could you share precisely what that is? 

Mr. Kirsanow. Sure. And specifically with respect to the latest 
Supreme Court decision related to that, what was articulated is 
that the pre-clearance provisions of the Voting Rights Act pertain 
to a legacy of discrimination that occurred in many States where 
poll taxes and literacy tests were being imposed on black citizens. 
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However, in this particular case the Austin political subdivision 
came into existence after all of the — the legacy of this discrimina- 
tion had actually occurred, or even after the Voting Rights Act 
itself had been passed. 

The question is, how can it be that you’ve got a preexisting law 
that is almost, for lack of a better term, ex-post facto, applying to 
an organization that came into existence after the law was in ef- 
fect. There was no history of discrimination or denials of equal pro- 
tection or denial of voting rights by this particular political subdivi- 
sion, so it was peculiar in that regard, and I think there were sev- 
eral justices who evinced some concern about the approach in that 
particular case. 

Senator Sessions. Thank you. It’s just, there are two sides to 
that story. We passed the bill and we extended it, and all of us had 
some angst and worry. I said I wanted to vote for it, and we did. 
We extended it for probably longer than we should have. Not that 
it would ever end. Huge portions of it would — may never end. But 
some portions of it may not have been needed to continue. 

Mr. — Lieutenant Vargas, that was a moving story you gave us. 
Let me just ask you this. Do you think that other members of the 
fire department, had they study as — studied as hard as you and 
mastered the subject matter as well as you did, could have passed 
the test — more of them would have passed if they’d studied as hard 
as you? 

Mr. Vargas. Absolutely. 

Senator Sessions. You think you 

Mr. Vargas. Absolutely. I studied with a group of them and they 
all supported me on what I was doing because they knew the effort 
that I put in and — and they were right there. We really weren’t all 
that far behind. And, you know, minorities would have been pro- 
moted. That’s something that — that continues to get left out. There 
would have been minorities promoted to captain, minorities pro- 
moted to lieutenant as well, and, you know, when you take these 
exams, sometimes you have winners and sometimes — you know, 
but you go into that situation knowing that that’s going to be the 
case. 

Senator Sessions. Mr. Kirsanow, you indicated that all the 
judges, I believe your phrase was, on the Supreme Court, rejected 
the standard of review that the panel. Justice Sotomayor’s panel, 
set for the firefighter exam. Is that right? 

Mr. Kirsanow. Senator, even the dissent had a different stand- 
ard. It was a good cause standard which would have given a little 
bit more definitiveness to the approach that defendants could take 
in defending. As you know. Title 7 has a safe harbor of job-related, 
consistent with business necessity. If you can establish that in fact 
the test that the firefighters took were job-related, consistent with 
business necessity, then only under those circumstances — the only 
way you could show a disparate impact if — is if those tests weren’t 
made. Even the dissent said it should have been sent back on re- 
mand. 

Senator Sessions. Thank you. 

Ms. Chavez, I noticed one thing. According to the ABA statistics, 
only 3.5 percent of lawyers in America in 2000 were Hispanic, yet 
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Hispanics make up 5 percent of the Federal District Court judges 
and 6 percent of Circuit Court judges. Would you comment on that? 

Ms. Chavez. Well, first of all, I think it’s important — you know, 
there’s been a lot of attention focused on the phrase “a wise Latina 
woman”. I used it myself, obviously, ironically, in testifying today. 

But I think it’s important to read Judge Sotomayor’s entire 
speech because, in fact, it wasn’t just that she was saying a wise 
Latina woman would make a better judge. What she was saying 
was that the race, ethnicity and gender of judges would, and 
should, make a difference in their judging. 

And she says in the speech itself, she says she doesn’t know al- 
ways how that’s going to happen, but she even cites some studies, 
sociological studies, that took — take a look at the way in which 
women judges have handed down decisions and makes the case 
that women judges decide cases differently than men do, and she 
speaks of this approvingly. And she talks about statistics and how 
few Latinos there are on the bench. And the statistics that you just 
cited come from an article that I wrote in Retort to the statistics 
that she used. 

I bring that up because inherent in that analysis of hers is the 
notion that there ought to be proportional representation on judi- 
cial panels, that we ought to be selecting judges based on race, eth- 
nicity and gender, and that we ought to have more or less propor- 
tional representation. 

And I have to say that, you know, that really I think comes very 
close to arguing for quotas, a position, by the way, that she has 
taken with — when she was with the Puerto Rican Legal Defense 
and Education Fund. By the way, she was not just on the board, 
she actually signed some memoranda. Those are in the record, and 
I’ve cited some instances of that in my written testimony. And the 
point is that if there is so-called under representation of some 
groups, it means there’s over-representation of others. 

And I said in my testimony that if we are concerned about the 
number of Latino judges, the first thing you need to be a judge is 
a college degree and a law degree. And, in fact, if just using Judge 
Sotomayor’s own statistics, if anything, if you look at the number 
of attorneys who are Latino at the time that she was writing, His- 
panics were actually somewhat over-represented on the judicial 
bench. I reject all of that. That doesn’t bother me in the least that 
they are over-represented. I think we should not be making eth- 
nicity and race or gender a qualification for sitting on the bench, 
or being a firefighter, or being a captain or a lieutenant on a fire- 
fighting team. I think we ought to take race, ethnicity and gender 
out of the equation. 

Senator Sessions. Thank you. 

Senator Cardin. Senator Durbin. 

Senator Durbin. Ms. Chavez, do you think that Judge 
Sotomayor’s being awarded the Pyne Award at Princeton for high 
academic achievement and good character, being summa cum laude 
and Phi Beta Kappa was because it was a quota, that they wanted 
to make sure there was a Latina who received that? 

Ms. Chavez. No, I don’t. And, in fact, what is interesting about 
Judge Sotomayor’s tenure at Princeton University is that she has 
said that she was admitted as an affirmative action admittee be- 
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cause her test scores were not comparable to that of her peers. But 
she also has talked about what happened to her when she got 
there, and that she recognized that in fact she was not particularly 
well-prepared, that she did not write well and that one of her pro- 
fessors pulled her aside and said she had to work on her writing 
skills. 

Senator Durbin. So that would have been 

Ms. Chavez. I admire 

Senator Durbin. Excuse me. That would make it a pretty amaz- 
ing story then. 

Ms. Chavez. That’s right. And I wish that that was the story 
that she was telling Latinos, that she 

Senator Durbin. I think that’s the story of her life that I’m de- 
scribing. 

Ms. Chavez. Well, it — I wish that what she was telling Latinos 
is that if you do what Ben Vargas has done, if you do what Frank 
Ricci has done, if you take home the books and you study them and 
you memorize what you need to know so that you can pass the test 
like I did when I took home grammar books 

Senator Durbin. Well, I 

Ms. Chavez. — and learned how to write standard English, that 
that should be the story, not that she should be insisting on racial 
quotas and racial preferences. 

Senator Durbin. Ms. Chavez, I think that — I think that the story 
of her life is one of achievement, overcoming some odds that many 
people have never faced in her family life and personal life. 

Mr. Morgenthau, when you were alerted about her skills in law 
school, did they tell you that they had an opportunity here for you 
to hire a wise Latina lawyer? Is that what you were in the market 
for? 

Mr. Morgenthau. Absolutely not. 

Senator Durbin. Would you — if you could speak in the micro- 
phone, I’d sure appreciate it. 

Mr. Morgenthau. I’m sorry. Absolutely not. I mean, I took one 
look at her resume, you know, summa cum laude at Princeton, the 
Yale Law Journal, and I said — and then I talked to her and — and 
I thought she had common sense and judgment and willingness to 
work. The fact that she was Latino or Latina had absolutely noth- 
ing to do with it. 

And may I just use this opportunity to say that I was one of the 
founding directors of the Puerto Rican Legal Defense Fund and the 
reason I did that was I thought it was important to represent a 
way under-represented minority — you know, you’re looking back 
35, 40 years — to have an organization which was dedicated to help 
people in Housing Corp discrimination cases. 

So I urged her to join the Puerto Rican Legal Defense Fund. I 
mean, I had become a life member of the NAACP in 1951. I’ve been 
on the National Commission of the Anti-Defamation League. I 
think that one of the great strengths of the United States is its di- 
versity and — and — but we’ve got to help people from the various 
minority groups make their way and advance. I must say. I’m very 
critical of some of my friends and relatives who want to forget 
where they came from, and it’s to her credit that she remembers 
where she came from. 
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Senator Durbin. And Mayor Bloomberg, I believe you had a 
quote that I read about Washington being maybe the only place — 
would you recall that quote on the Puerto Rican Legal Defense and 
Education Fund? 

Mayor Bloomberg. Yes. I think that public service is something 
that certainly you, Senator, know the value of and the satisfaction 
when you do it. And in New York City, we value those who are 
willing to give their time and help others. They walk away in many 
cases from lucrative careers to serve as public defenders or outside 
of the legal profession in myriad other ways, and the fact that the 
organizations that they work for sometimes do things that you or 
I disagree with doesn’t take away from the value that they provide 
in other things that they do. 

Senator Durbin. I’ve been honored to serve on this Committee to 
consider three Supreme Court nominees. The two previous nomi- 
nees, Chief Justice Roberts and Justice Alito, were both white 
males, and the questioning really came to this central point: do 
you, as a white male have sensitivity to those unlike yourself, such 
as minorities and disadvantaged people? Those questions were 
asked over and over again. In this case where we have a minority 
woman seeking a position on the Supreme Court, it seems the 
question is, are you going to go too far on the side of minorities and 
not really use the law in a fair fashion? 

Mayor Bloomberg. Senator, isn’t the reason that the founding 
fathers — or at least I assume the reason the founding fathers said 
nine justices is that they wanted a diverse group of people with dif- 
ferent life experiences who could work collaboratively and collec- 
tively to understand what the founding fathers meant generations 
later on. And so the fact that I — I said before in my testimony, I 
do not think that no matter how compelling Judge Sotomayor’s life 
experience and biography is, that’s not the reason to appoint her. 
Certainly we benefit from having a diverse group of people on the 
court, in the same way as my city benefits from a diverse group 
of citizens. 

Senator Durbin. Mr. Chairman, if I could ask one last question. 
I might say, Mr. Mayor, you’re getting dangerously close to empa- 
thy. 

[Laughter.] 

Senator Durbin. But I happen to agree with you. 

Mr. Morgenthau, when Judge Sotomayor worked in your office, 
did you notice whether or not she treated minorities any dif- 
ferently? 

Mr. Morgenthau. She was right down the middle. Senator. She 
didn’t treat minorities any differently than she treated everybody 
else. Right down the middle, looked at the law. She’s tough, but 
fair. 

Senator Durbin. Thank you very much. 

Thanks, Mr. Chairman. 

Senator Cardin. Thank you. 

Senator Sessions indicated Senator Graham will be next to in- 
quire. 

Senator Graham. I’d like to thank my colleagues for the courtesy 
here. I’ve got to run back and do some things. 
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This has been a very good panel, by the way. I think we’re sort 
of grappling with issues right here in the Senate the country is 
grappling with, and I’ll try to put it in perspective the best I can. 

Ms. Chavez, identity politics. I think I know what you’re talking 
about. I asked the judge about it. It’s a practice of politics I don’t 
agree with, and I think overall is not the right way to go. But hav- 
ing said that. I’ve tried to look at the judge in totality. 

The Well Qualified rating from the American Bar Association, 
when it was given to Judge Alito and Roberts, we all embraced it 
and I used it a couple of times to say that if you thought this per- 
son had a rigid view of life or the law, it would have been very 
hard for the ABA to give them a well qualified rating. 

Does that impress you all that the ABA had a different view in 
terms of how she might use identity politics on the bench? 

Ms. Chavez. Well, I’m not sure they dealt with that question. I 
think they did deal with her record as a judge and the decisions 
that she has made as a judge. The ABA and I often disagree on 
matters, so 

Senator Graham. Yeah. I totally understand. 

Ms. Chavez. — it’s not 

Senator Graham. I totally understand. But I guess the point I’m 
making, I don’t want to sit here and try to have it both ways, you 
know, say the ABA is a great thing one day and means nothing the 
next. 

Have you ever known a Republican political leader to actively try 
to seek putting a minority in a position of responsibility to help the 
party? 

Ms. Chavez. I think that the idea of giving due deference to 
making sure that people are representative in diverse ways is a 
standard way of operating in political circles. 

Senator Graham. Well, the only reason I mention that, the state- 
ment you made, “the way we pick our judges should be based on 
merit, the way we pick our firefighters” — I totally agree with that. 
But politics is politics in the sense that I know that Republicans 
sit down and think. Okay, we’ve got some power now, let’s make 
sure that we let the whole country know the Republican party is 
just not a party of short white guys. 

Ms. Chavez. I think that’s different, though. Senator, than, as 
she suggested in her speech, that there ought to be some sort of 
proportional representation. 

Senator Graham. Yeah. That’s right. You can go — that’s right. I 
totally agree. 

Ms. Chavez. And I think that’s farther. And I also think it mat- 
ters that we’re not just doing that because we want to see diverse 
opinions, but it seems to me that what she was saying in her 
speech was that we do that because blacks. Latinos and women are 
different, think differently, and will behave differently. I mean, she 
said that explicitly. 

Senator Graham. Yeah. 

Ms. Chavez. She said it may be as a result of physiological dif- 
ferences. I think any white man that said such a thing about mi- 
norities or women would be laughed out of this room. 

Senator Graham. Well, since I’m the white guy that said that, 
I agree with you. 
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[Laughter.] 

Senator Graham. But the point is that I’m trying to get the coun- 
try in a spot where you’re not judged by one thing, that we just 
can’t look at her and say “that’s it”. You know, when I look at her 
I see speeches that bug the hell out of me, as I said before. But 
I also see something that very much impresses me, and the ABA 
apparently sees something, and Louis Freeh sees something, and 
Ken Starr sees something, and, you know, what I want to tell the 
country is that Republicans very much do sit down and think about 
political picks and appointments in a political sense to try to show 
that we’re a party that looks at all Americans and wants to give 
an opportunity, and that’s just life, and that’s not a bad thing. 

Now, Mr. Ricci, I would want you to come to my house if it was 
on fire. 

[Laughter.] 

Senator Graham. And I appreciate how difficult this must have 
been for you to bust your ass and to study so hard and — and to 
have it all stripped at the end. But I just want you to know, as a 
country, that we’re probably one generation removed to where, no 
matter how hard you studied, based on your last name or the color 
of your skin, you’d have no — no shot. And we’re trying to find some 
balance. And in your case, I think you were poorly treated and you 
did not get the day in court you deserved, but all turned out well. 
It was a 5:4 decision. Maybe we can learn something through your 
experience. But please don’t lose sight of the fact, not so very long 
ago the test was rigged a different way. 

Mr. Vargas, you’re one generation removed from where your last 
name wouldn’t have been it. Do you understand that? 

Mr. Vargas. Yes, sir. 

Senator Graham. What did you go through personally to stand 
with Mr. Ricci? What came your way? Did anybody criticize you? 

Mr. Vargas. I received lots of criticism. 

Senator Graham. Well, tell me the kind of criticisms you re- 
ceived. 

Mr. Vargas. But I — I’ve got thick skin. I believe that I’m a per- 
son with thick skin. 

Senator Graham. Well, did people call you an Uncle Tom? 

Mr. Vargas. Yes. 

Senator Graham. People thought you were disloyal to the His- 
panic community? 

Mr. Vargas. Absolutely. Yes. 

Senator Graham. Well, quite frankly, my friend, I think you’ve 
done a lot for America and the Hispanic community. My hat’s off 
to you. 

Mr. Vargas. Thank you. Senator. 

Senator Graham. Finally, Mayor, having to govern a city as di- 
verse as New York must be very, very difficult. Is it also a pleas- 
ure? 

Mayor Bloomberg. It is a pleasure. And we — I said before you 
came in that some of the — Judge Sotomayor’s views, I don’t happen 
to agree with. Some of her decisions, I think, were wrong. We — for 
example, I disagreed with what the city of New Haven did. In New 
York City, you should know that our city is a defendant in a case, 
class action suit in the Justice Department where the challenge is 


VerDate Nov 24 2008 1 1 :18 Jun 24, 2010 Jkt056940 PO 00000 Frm 00515 Fmt6601 Sfmt6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



504 


two entry-level tests for our fire department, one given in 1999 be- 
fore I became mayor, and one afterwards in 2002, and we’re de- 
fending it on the ground — the suit alleges that the written portions 
of the test were not germane to the job and it had a disparate im- 
pact. I’ve chosen to fight this. 

I think that, in fact, the tests were job-related and were con- 
sistent with business necessity. This is a case that’s going to go to 
trial sometime later this year. What we’ve tried to do is to ap- 
proach it from a different point of view: aggressive recruiting to try 
to get more minorities to apply to be firefighters, and we have re- 
vised our test. 

We’ve had a substantial increase in the number of minorities 
taking the test, passing the test, and joining our fire department. 
And I really do believe that that’s a better way to solve the diver- 
sity problem, which does affect an awful lot of fire departments 
around this country, rather than throwing out tests and thereby 
penalizing those who pass the test. 

Senator Cardin. Senator Klobuchar. 

Senator Klobuchar. Thank you. I’m going to let Senator Spec- 
ter, who is — I guess I’m more senior to him only because of a tech- 
nicality, but also he’s been here longer. So I’m going to let him go, 
and then I will go after. 

Senator Cardin. Senator Specter. 

Senator Specter. No, no. I’ll defer to Senator Klobuchar. 

[Laughter.] 

Senator Klobuchar. Okay. Here we go. I, first, wanted to thank 
both firefighters for your service. As a prosecutor, we worked ex- 
tensively on arson cases and I just got a little sense of what you 
go through every day and how dangerous your job is. So, thank you 
for that. 

I just wanted to follow up on one thing, Ms. Chavez, when you 
talked about — you clearly know Ms. Sotomayor’s history and her 
record. But when you talked about how she got into Princeton, you 
didn’t point out the one thing that I think Mr. Morgenthau did, 
and that is that she ended up graduating from there summa cum 
laude, and that certainly is all about numbers and grades, I would 
think, and not affirmative action. Would that be correct? 

Ms. Chavez. That’s absolutely right. And I wish that was the 
message that she was giving to her Hispanic audiences, that she 
was able to do it, that she was able to overcome adversity, that she 
was able, because she applied herself and worked hard and put in 
the hours studying, to be able to succeed, and that is not the mes- 
sage that she gives. 

Senator Klobuchar. Okay. But she also was valedictorian of her 
high school class. Where I went to high school, that was all num- 
bers and grades and nothing to do with anything else. Isn’t that 
true? 

Ms. Chavez. I’m only quoting what she has said herself. I don’t 
have any idea what her test scores were. I don’t think anyone but 
she does. But she has said that she got into Princeton, and also 
Yale, based on the affirmative action programs at those univer- 
sities. 

Senator Klobuchar. Okay. 
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Mr. Morgenthau, it’s just an honor to meet you. When I was Dis- 
trict Attorney, I hired a number of people that learned everything 
they knew from you and your office, so thank you for that. And, 
in fact, when I did my opening statement I talked about a quote 
you gave once about how you hired people, and you say, “we want 
people with good judgment because a lot of the job of a prosecutor 
is making decisions”. 

You said, “I also want to see some signs of humility in anybody 
that I hire. We’re giving young lawyers a lot of power and we want 
to make sure that they’re going to use that power with good sense 
and without arrogance”. Could you talk about those two qualities, 
the good judgment and the humility, and how you think those 
qualities may be or may not be reflected in our nominee? 

Mr. Morgenthau. Well, I mean, I think she met all those stand- 
ards. I — I interviewed her and talked to her, thought she was a 
hard worker. I thought she would relate to — to the victims and wit- 
nesses. I thought she had humility. I thought she was fair. I 
thought she would apply the law. She met all of those standards 
that I thought were important to me. I hired her entirely on the 
merits. Entirely on the merits. Nothing to do with her ethnic back- 
ground or anything else. She was an outstanding candidate on the 
merits. 

Senator Klobuchar. There is also a letter that we received from 
40 of her colleagues, and one of the things I’ve learned is that 
while maybe sometimes someone does well in the workplace by 
their superiors, sometimes their colleagues think something else. 
And here you have her colleagues talking about the long hours she 
worked, how she was among the very first in her starting class to 
be selected to handle felonies. Could you describe how your process 
works in your office and how certain people get to handle felonies 
sooner than others? 

Mr. Morgenthau. Well, we have six trial bureaus with about 50, 
55 lawyers in each one, and it’s up to the bureau chief, the depu- 
ties, to decide who should move along. I know one of those people 
who wrote that letter have gone to — to Princeton and to Yale Law 
School and studied for the bar with Sonia. I said, “Damn, I guess 
she was a little bit ahead of you.” And he said, “She was a full step 
ahead of us.” And she had the — the judgment, the common sense, 
the knowledge of people, the ability to persuade victims and wit- 
nesses testifying, and we thought she was a natural to move up to 
the Supreme Court. 

Senator Klobuchar. Very good. 

Mayor Bloomberg, I noted today earlier that the — that Judge 
Sotomayor has the support of so many law enforcement organiza- 
tions in New York, National District Attorneys Association. Could 
you talk about the — what that support means and how — I know 
you’ve had success, along with Mr. Morgenthau’s amazing record of 
bringing crime down in New York, working with the police, work- 
ing with the county attorneys as a team, and while our nominee 
was a small part of that, one — one Assistant District Attorney, as 
part of the big effort, what difference that has made to New York. 

Mayor Bloomberg. Well, I think. Senator, the reason that we’ve 
been able to bring crime down and improve the schools and the 
economy and all of these things is because I’ve never asked any- 
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body or considered their ethnicity, their marital status, orientation, 
gender, religion, or anything else. I just try to get the best that I 
possibly can to come to work for the city, and I think the results 
are there. 

When I interview for judges — and I’ve appointed something like 
140 so far in the last seven-and-a-half years — I look for integrity 
and professional competence and judicial temperament, and how 
well they write, and their appellate records, and their reputation 
for fairness and impartiality, but also we extensively talk to mem- 
bers of the bar and the bench to see what professionals who have 
to work with the candidate day in and day out think. It’s very easy 
to be on your best behavior when you come to Washington and 
have to testify before a group like this. But the truth of the matter 
is, your real character comes out when you do it day in and day 
out over a long period of time, and that’s what your contemporaries 
see. And so the fact that a lot of people who have worked with this 
judge think that she is eminently qualified to move up carries an 
awful lot of weight with me. They can find — they know a lot more 
about her and her abilities than you or I could ever find out with 
the short period of time that we interact with her or read of her — 
read about her decisions, take them out of context of what was 
going on at the time and we don’t have the ability to do all of the 
research that her contemporaries have been doing. 

Senator Klobuchar. So you’re saying that you’d give that a lot 
more weight than all the questions we’ve been asking for the last 
3 days? 

Mayor Bloomberg. No, I wouldn’t 

[Laughter.] 

Mayor Bloomberg. I wouldn’t go quite that far. But I do think 
that people who work with somebody for a long period of time real- 
ly do get to know them. And most importantly, people who are on 
the other side of the issues, on the other side of the bench, if they 
think that even though sometimes they win and sometimes they 
lose, their views, to me, matter an awful lot more. 

Senator Klobuchar. I would agree. Thank you. 

Senator Cardin. Senator Hatch. 

Senator Hatch. Well, thank you, Mr. Chairman. 

Mayor, it’s always good to see you. I appreciate the joy and the 
verve with which you run New York City. I know that it’s a tough 
city to run, but you do a great job. 

Mayor Bloomberg. Thank you. 

Senator Hatch. Mr. Morgenthau, we all respect you. You know 
that, I know that. You’ve given a long public service that is of great 
distinction. 

It’s always good to have attorneys general from any State here, 
and we’re grateful to have you here, Mr. McDaniel. 

Mr. Henderson and I have been friends for a long time. We some- 
times oppose each other, but it’s always been with friendship and 
kindness. 

We’re grateful to have you two great people here who do such 
very important work in the city of New Haven. I know it takes guts 
to come here, and we appreciate you being here. 
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Mr. Kirsanow, let me just — and certainly Mr. Kirsanow, and 
Linda Chavez, we’ve — we recognize your genius, too, and the things 
that you bring to the table. 

Let me just ask you this, Mr. Kirsanow, because I was the one 
who raised the Ricci case to begin with. I have two related ques- 
tions about the Ricci case. Do you agree with what Judge Cabranes 
and the other five judges who agreed with him, that this was a 
case of first impression in the Second Circuit, which means that 
there was no precedent? 

Mr. Kirsanow. That’s correct. Senator. We took a very strong 
look as to whether or not there was anything on point. There may 
have been some peripheral cases that wouldn’t provide any defini- 
tive guidance. As I indicated in my statement, to the extent there 
were cases to provide guidance, really EPC — Equal Protection 
Clause cases, Wygant, so on and so forth, those were the kind of 
cases you’d have to look to, but none under Title 7. 

Senator Hatch. Well, explain what was the issue of first impres- 
sion that these six judges found 

Mr. Kirsanow. It was 

Senator Hatch [continuing]. In the minority, 7:6, but they — 
they 

Mr. Kirsanow. Right. 

Senator Hatch. Judge Cabranes got very alarmed because this 
was a summary order that ordinarily they wouldn’t have seen, but 
he caught it in the newspaper, asked to see it, and then said, my 
gosh, this is a case of first impression, we ought to do more than 
just a summary order on it, which is something that I’ve been very 
critical of. 

Mr. Kirsanow. Senator, it was the tension between two provi- 
sions of Title 7, and that is 

Senator Hatch. You’re talking about disparate treatment and 
disparate impact? 

Mr. Kirsanow. Precisely. 

Senator Hatch. And this was 

Mr. Kirsanow. If I could balance the two. And keep in mind that 
the 1991 amendments were really a product of Griggs v. Duke 
Power and its progeny. 

Senator Hatch. Right. 

Mr. Kirsanow. And remember that Griggs was really a response 
to the difficulty in demonstrating intentional discrimination so that 
there was a resort to disparate impact to try to help prove the case. 
So whether you give primacy to intentional discrimination or dis- 
parate impact was what was trying to be determined here, or not 
necessarily primacy, but trying to evaluate both consistently with 
the purposes of Title 7. 

Senator Hatch. Well, please explain the difference between what 
the Supreme Court split 5:4 and what all nine of the Justices on 
the Supreme Court — why they criticized Judge Sotomayor’s deci- 
sion. 

Mr. Kirsanow. It had to do with the process by which the deci- 
sion was reached. Even the dissent. Justice Ginsburg noted in 
Footnote 10 that this is something that ordinarily should have been 
sent back on remand because it was to determine whether or — that 


VerDate Nov 24 2008 1 1 :18 Jun 24, 2010 Jkt056940 PO 00000 Frm 00519 Fmt6601 Sfmt6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



508 


is, to determine whether or not there was good cause for taking the 
decision New Haven took. 

The majority, on the other hand, said the city of New Haven had 
to have a strong basis in evidence before it discarded the test re- 
sults. So there were two separate standards by both the majority 
and the dissent, but neither agreed with the manner in which the 
Sotomayor panel disposed of the case. 

Senator Hatch. So all nine Justices on the court agreed that the 
appropriate law wasn’t followed. 

Mr. Kirsanow. Correct. 

Senator Hatch. And five of them said the city of New Haven was 
wrong. 

Mr. Kirsanow. Correct. 

Senator Hatch. So the firefighters won. 

Now, Mr. Vargas, I just want to make that clear, because I don’t 
think a lot of people realize that, and that’s a very, very big thing 
to me. Mr. Vargas, your comments about your sons were powerful. 
What difference does it make for them whether merit or race deter- 
mines opportunity? What difference does this case mean for them? 

Mr. Vargas. I believe this is going to be a greater opportunity 
for them in the future because they’re not going to be stigmatized 
that way. They’re not going to be looked at that way, and they’re 
going to rise and fall on their own merits and 

Senator Hatch. And that’s one reason why you brought this 
case. 

Mr. Vargas. That’s absolutely right. 

Senator Hatch. Mr. Ricci, I only have a few seconds, but let me 
say this. I want to thank you for your service, for protecting your 
fellow citizens up there. As I understand it, the city of New Haven 
went to great lengths to devise this promotion test that was — the 
lengths were fair and objective, the test was fair and objective, and 
not tilted toward or against any demographic group. In fact, I un- 
derstand that the test was not a question. They worked on the kind 
and content of the questions so that they were relevant to the job 
but would not create a hurdle for anyone. They used both a written 
and an oral exam format, right? 

Mr. Ricci. Yes. 

Senator Hatch. Is your understanding of how they worked to put 
together the test and did — that’s the way they put it together. Did 
that make you believe that you would be judged on your merits? 

Mr. Ricci. Yes, Senator. The rules of the game were set up, and 
we have a right to be judged fairly. And just by taking the test we 
knew that the test — we didn’t even need to go any further. Just by 
taking the test we knew that the test was job-related and meas- 
ured the skills, ability and knowledge needed for a competent fire 
officer. 

Senator Hatch. Well, did that make you see this as a genuine 
opportunity that might indeed be open to you? 

Mr. Ricci. Yes, Senator. 

Senator Hatch. Now, tell me more about your expectations when 
you looked at this opportunity. You were, no doubt, familiar with 
the racial dynamics that existed in New Haven at the time. Anyone 
involved in their community anywhere would be aware of that. Did 
you think that at all, that because the test was so rigorously and 
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fairly designed, that any of those outside racial dynamics would be- 
come an obstacle to your future service in the fire department as 
long as you were qualified for the job? 

Mr. Ricci. No. Myself, and all 20 plaintiffs, including other fire- 
fighters that didn’t join the suit, including African-Americans and 
Hispanics, I think we all had the expectation when we took the test 
that the test would be fair, job-related, and that it was going to be 
dictated by one’s merit on how well you did on the exam, not by 
the color of your skin. 

Senator Hatch. Okay. 

Now, gentlemen, I just have one statement to make. You made 
the comment that the Supreme Court changed the law by a major- 
ity. They didn’t change the law, they actually recognized there was 
a case of first impression here that had to be decided, and they de- 
cided it. They didn’t change any laws. Now, it wasn’t by a bare ma- 
jority. I mean, nine of them said the case should be reexamined, 
five of them said that New Haven was wrong. 

I just wanted to make that clear so that everybody would under- 
stand it, because this is not some itty-bitty case. This is one of the 
most important cases in the country’s history, and that’s why it’s 
caused such a furor. I want to compliment all of you firemen for 
being willing to stand up in this issue, because this is an important 
issue for people of whatever race, or gender, or ethnicity. You 
know, you’ve taken a lot of flack for it, and you shouldn’t. 

Thank you, Mr. Chairman. 

Senator Cardin. Thank you. 

Senator Specter. 

Senator Specter. Thank you, Mr. Chairman. 

Mr. Ricci, I agree with just about everything you said, that you 
had a right to go to Federal court and get justice; that racial statis- 
tics are wrong; what we sought was even-handed justice. And as 
the court finally decided, you had been deprived of your rights, and 
made a change. 

The question that I have for you, do you have any reason to 
think that Judge Sotomayor acted in anything other than good 
faith in trying to reach a fair decision in the case? 

Mr. Ricci. That’s beyond my legal expertise. I’m not an attorney 
or a legal scholar. I simply welcomed an invitation by the U.S. Sen- 
ate to come here today and — ^because this is our first time that 
we’ve gotten to testify about our story. So I can’t comment on 

Senator Specter. Well, I think that it’s really good that you’ve 
been here and have had a chance to testify. I agree with that to- 
tally. And there is enormous appreciation for the work the fire- 
fighters do. I had a lot of association with the firefighters in my 
days as a city official in Philadelphia. On the homeland security. 
I’ve been on the forefront of funding for firefighters. And what the 
firefighters did on 9/11 was — words are inadequate, the heroism 
and the bravery and the loss of lives and suffering. 

Lieutenant Vargas, again, I agree with all of your testimony. In 
your work, you have to get it right the first time. Well, when you 
have 5:4 decisions, it’s hard to say which way the ball bounces, es- 
pecially when they get reversed from time to time. But I would ask 
you the same question I asked of Mr. Ricci, whether you have any 
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reason to doubt the good faith of Judge Sotomayor in coming to the 
conclusion that she did. 

Mr. Vargas. I would have to defer to pretty much the same re- 
sponse. We were invited here to give our story and — and we want- 
ed to focus on that, and I really didn’t put much to that. So 

Senator Specter. Okay. Well, that’s fair enough. It’s up to the 
Senate. We hope we get it right. But all anybody can use is their — 
is their best judgment. 

Ms. Chavez, when you place so much reliance on Ricci v. 
DeStefano as a basis for opposing Judge Sotomayor, isn’t that case 
just overloaded with subtlety and nuance and could have gone the 
other way? Can you really place much reliance on criticism of 
Judge Sotomayor as a disqualifier? 

Ms. Chavez. Well, first of all. Senator Specter, I think I actually 
went back to criticize Judge Sotomayor’s activities going all the 
way back to Princeton University, so I don’t think I relied exclu- 
sively. I think what — and I would answer the question that you 
asked Mr. Vargas and Mr. Ricci. I do think that Judge Sotomayor, 
based on her history, her involvement with the Puerto Rican Legal 
Defense and Education Fund, her writings, her activism, has indi- 
cated a preference to eliminate testing. She has fought to — to get 
rid of civil service testing. 

She has challenged tests as being inherently — standardized tests 
as being inherently unequal and, as always, arriving at a disparate 
impact. And I think that activism, that involvement going back 
decades, did in fact influence the way she approached this case. So 
I think it is relevant, and that is the reason I’m criticizing it. It 
is not just her one decision in one case, it is her whole body of 
work, her whole life experience and the views that she has ex- 
pressed over several decades. 

Senator Specter. Well, we consistently have nominees for the 
Supreme Court come to this panel. Justice Alito, Chief Justice Rob- 
erts, Justice Thomas, on both sides of the ideological divide. And 
what they do in an advocacy position is customarily set aside to 
make an evaluation as to their — their competency. When you talk 
about being a woman or being an Hispanic, it’s my view that that 
kind of diversity is enormously helpful. 

I go back to a question I asked Attorney General Meese more 
than 25 years ago. The debate was raging on affirmative action 
even more than it is now. If you have two people of equal com- 
petency and one is a minority. Attorney General Meese, not known 
for being a flaming liberal, took — took the minority position. My 
own view is that it’s time we had more women and we had more 
diversity, and we have to have qualifications. Have to have quali- 
fications. And I think that’s what ultimately determines this nomi- 
nation. 

Attorney General McDaniel, I’m going to ask you a loaded ques- 
tion. You can handle a loaded question. Do you think, with all of 
the critical issues we have to face on separation of powers and 
what the Congress does by way of fact finding and what is done 
on the Americans With Disabilities Act and trying to find out about 
warrantless wire taps and the Foreign Intelligence Surveillance Act 
and compensation for the survivors of the victims of 9/11, and the 
intricate relationship to the State Department influencing the way 
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Congress interprets the foreign sovereign immunity, that there is 
a little too much attention paid to the Ricci case? Not that it’s not 
very important, but there are a lot of matters that are important. 
Isn’t this a little heavy on one case? 

Mr. McDaniel. Senator, not — not only do I agree with you about 
the other issues that should be given ample attention because of 
their enormous weight, I think that perhaps the wrong focus of at- 
tention, even on this case, has been applied. Chief Justice Roberts 
has said that he would like to narrow standing analyses and he 
would like to be a conservative Justice who wants to look only at 
the disagreements between two parties and not go beyond the 
scope of that. 

One of the important issues in the Ricci case was a standing 
issue, which was their standing to bring action if one had not been 
denied promotion. Senator Hatch’s own attorney general joined 
with me in the brief because we thought that that was among the 
issues that were important and should have been followed under 
stare decisis. Instead, the court expanded standing to someone who 
had not been harmed under the legal standard. 

I think that that is important to consider. I think that it’s impor- 
tant to note that if they were going to change standing and stand- 
ards, I think it’s somewhat unfair to put emphasis on the footnote. 
For instance. Footnote 10 of Justice Ginsburg, which said that if 
we are going to change the rules of the game then we should re- 
mand the case back to be reviewed. But that wasn’t critical of the 
Second Circuit, in and of 

Senator Specter. I regret 

Mr. McDaniel. So I agree with you about your — your emphasis 
or the — on the 

Senator Specter. I regret that there is so little time. Having 
Mayor Bloomberg and Dean Morgenthau, I’d like to really have a 
chance to cross-examine them. 

[Laughter.] 

Senator Specter. Except that I agreed with their testimony. 

Thank you, Mr. Chairman. 

Senator Cardin. Thank you. Senator. 

Senator Cornyn. 

Senator Cornyn. Thank you, Mr. Chairman. I want to extend my 
appreciation to each of the witnesses for taking your time to be 
here today. It’s very important. These are — as we need to remind 
ourselves — this is an historic time and appointment, and these are 
very important issues that should not be neglected or overlooked 
because of the press of other activities. 

My own position is that I think, by virtue of her training, her ex- 
perience and her high achievement. Judge Sotomayor is very well 
qualified, all other things being equal. Unfortunately, because of 
her speeches and other public statements where she said “there’s 
no such thing as objectivity in the law”, which the opposite of objec- 
tivity is subjectivity. She said there’s “no neutrality”. If there’s no 
neutrality, then I guess all that leaves is bias. And it really strikes 
a body blow, I think, to the concept of equal justice under the law. 

Judges are not policymakers and judges should leave that job to 
the elected representatives of the people who reserve the time-hon- 
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ored right to throw the rascals out if they don’t like what we’re 
doing as elected memhers of the legislative branch. 

So, you know, my concern is, what kind of judge would she be, 
if confirmed to the United States Supreme Court, the kind of judge 
that follows her speeches or the kind that follows the law? 

I just want to say to these firefighters what I told them earlier 
today when they were kind enough to come by my office. I think, 
you know, judges make mistakes. They used to say the only lawyer 
that hadn’t lost a case is one that hadn’t tried one. I don’t nec- 
essarily hold it so much against Judge Sotomayor that she didn’t 
rule your way in the case. Unfortunately, I think she did not give 
it the proper respect and pay it the sort of attention that she 
should, because there were real claims there that needed to be re- 
solved by a court. 

Every citizen is entitled to that, to have judges pay attention and 
not make mistakes by, you know, trying to sweep it under the rug. 
And thank goodness that Judge Cabranes found the case, because 
it almost slipped through the cracks, and then highlighted it so it 
could get to the Supreme Court of the United States and the Su- 
preme Court could address the very important issues that you’ve 
presented here. 

And one of the most important aspects, I think, of this hearing, 
is that it provides an opportunity — and it would not have been pro- 
vided, I think in large part, unless these firefighters had had the 
courage to do what they’ve done — for us to refocus our attention on 
some of these areas, as Chief Justice Roberts said. He said, “It’s 
sordid business, this divvying up by race.” And looking at people 
not as an individual human being, but as a member of a group or 
because of their sex, or their ethnicity, or their race. You know, it’s 
time for this Nation — I hope we would all agree — to look at every- 
one as individuals and to reward hard work, sacrifice, and initia- 
tive. The kinds of things that I think — particularly you, Frank and 
Ben have demonstrated. Frank is the lead plaintiff — but all the 
firefighters have helped demonstrate the importance of not 
divvying up by race, not using de facto quotas. 

And I think I would have felt a lot better if Judge Sotomayor had 
said, you know what? This is really an important issue and we 
should have addressed it. It slipped through our fingers, but thank 
goodness it was caught and it was ultimately reviewed. But she 
didn’t. I think the idea that the city could throw out a test just be- 
cause the outcome wasn’t what they wanted is really pretext for ra- 
cial discrimination. It’s to deny people what they are entitled to be- 
cause of the color of their skin. 

So I just want to ask, in the short time I have here, Mr. Vargas, 
I read earlier a statement that you had made to the New York 
Times about the reason why you’d gone through these five grueling 
years of litigation and the abuse that you’ve taken from people who 
tried to shame you out of standing on your rights and seeing this 
thing through. 

Could you just tell the Committee what sacrifices you have made, 
what your family has made, and why you felt like those sacrifices 
were so important to vindicate this important right? 

Mr. Vargas. Well, let alone the financial sacrifice, but, you know, 
it — it starts from the moment you get out of the academy. I mean. 
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this was something that I wanted to do. I wanted to advance my 
career as a firefighter right through the ranks. And, you know, the 
books came with me to work every single day, you know, from the 
minute I graduated from the academy right up to when I got pro- 
moted to lieutenant, and they kept coming with me right on till I 
took the captain’s exam. And once I get promoted to captain, 
they’re going to continue to come with me until I go right up 
through the ranks, you know. 

It’s — it’s not something that, you know, you can lose sight of 
You’ve got to continue to work hard and — and I want to instill that 
in my kids. I want them to see that and I want them to know that 
this is what America is all about. You work hard. This is how 
America was built. We’re the greatest country in the world because 
you — ^you — as I said before, you rise and fall on your own merits. 

Senator Cornyn. Do you hope for a day for your children in 
which, as we mentioned from Martin Luther King’s statement pre- 
viously, “they will be judged by the content of their character and 
not the color of their skin” ? 

Mr. Vargas. I think our case goes a long way to help in — in as- 
suring that for them, and they’re going to benefit from this and I 
think we’re going in the right direction now. 

Senator Cornyn. I couldn’t agree more. 

Thank you, Mr. Chairman. 

Senator Cardin. Senator Kyi. 

Senator Kyl. Thank you, Mr. Chairman. 

Welcome to all of you. One of the things that I think may have 
gotten lost in all of this is why tests are important. I particularly 
wanted to ask the two firefighters here, Mr. Ricci and Mr. Vargas, 
what difference does it make how well you perform on the test, 
whether you pass it or not? What’s the big deal? What do you real- 
ly have to show in those tests? And when you’re out performing 
your duties, what difference does it make whether you pass the test 
or not? Mr. Ricci, maybe start with you. 

Mr. Ricci. Thank you. Senator. It’s important to realize that over 
100 firefighter die in the line of duty each year, an additional 
80,000 are injured. You need to have a command of the knowledge 
in order to make command decisions. You need to understand the 
rules and regulations. Experience is the best teacher, but only a 
fool learns in that school alone. You have to have a basis to make 
the right decisions, because firefighters operate in all different 
types of environments. I’ve had the proud privilege of training the 
United States Marine Corps Seabird team, and they respond to an- 
thrax attacks in one of these buildings. 

I mean, firefighters have to be prepared for the regular house 
fire, to the car accident, to the hazardous material incident. You go 
to work every day and we’re like an insurance policy for the Amer- 
ican public that they hope they never have to use. But when some- 
one calls 911, within four to 5 minutes there’s a fully staffed fire 
company at your door, with no paperwork, and we’re there to an- 
swer the call. And when you show up, the officer has to be com- 
petent to lead his men and women of this fire service, career and 
volunteer, across the country to make the right decisions. 

Senator Kyl. Thank you. That’s a great explanation. 

Lieutenant Vargas. 
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Mr. Vargas. There’s not much I can add to that. 

Senator Kyl. That was pretty good. 

[Laughter.] 

Mr. Vargas. That was pretty good, huh? 

Senator Kyl. Well, I — I appreciate it, and I know that everybody 
here, regardless of party or position on the nominee or anything 
else, appreciates what you do and what your colleagues do, and 
I’m — I’m sure I speak for all of us in that regard. 

One of the things that I wanted to just say briefly, is that I — 
I am very proud of our — I was a lawyer and I practiced law and 
I — and I won some and I lost some. But I always had confidence 
in our system. And America is not unique, but there aren’t very 
many countries in the world like us where we willingly volunteer 
to put our — our fortunes, our freedom, in the event that we’re ac- 
cused of a crime, maybe even our life if there could be a death pen- 
alty involved, our careers, in the case of the suit that you all were 
involved in. We willing do that. And the way we do it is inter- 
esting. You all may not know this. 

The lawyers here certainly know it. When I filed a case in the 
U.S. District Court in Arizona, I didn’t know which judge I was 
going to get. There were about 10. There was one I hoped I didn’t 
get, but I knew the other nine, it didn’t matter. They would all ap- 
proach — they were Democrats, they were Republicans. But I didn’t 
know because it’s the next one in order and the lawyers don’t know 
the order, so it’s almost by lot. But we had confidence that we could 
put our client’s issue before the court and that justice would be 
done because that’s the way our system works. And over 220 years, 
the rule of law has been established in this country by judges ap- 
plying the law fairly and impartially. Over time, the precedents 
have been built up. 

And what struck me about what you all had — I’m talking about 
the two of you — to go through, is first of all, you were confronted 
with a judge who, in a very thorough decision, said “you lose”. 
Then you appeal to the Second Circuit in a pro curium opinion, and 
you all know now what that is all too well. The court didn’t even 
write about it and said, “no, you lose again”. Then the day that you 
got the results from the Supreme Court, just, what’s the difference 
between what you felt at the first situation and when you got the 
news about the Supreme Court, about your confidence in our sys- 
tem? 

Mr. Vargas. I tried to say earlier that this is exactly how this 
country was built. This is why we’re so great, because, you know, 
you can work hard and you can go after the things that you want 
in this — in this country. And, you know, you’re going to be success- 
ful, you know, but you have to apply yourself And those are the 
things that I tried to instill in — in my kids, and I’ll always put that 
forth. And I’ll speak with my accent so that they can see that it’s 
a great country, you know, and that’s why you need to work hard. 

Mr. Ricci. The price of democracy is vigilance, to be willing to 
participate — and the original feeling was, you know, we always — 
through our attorneys, always went back to that process and said, 
this is America. If we keep going forward, the process will work. 
That, at the end, to be able to look at my son and say, you know, 
I haven’t been there for you, but to look at him and say this is a — 
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this is an unbelievable civics lesson — lesson, that if you participate 
in democracy, that’s how it all works. And I thank you. Senator. 

Senator Kyl. And I thank you. I hope that all of you will have 
confidence in our legal system in the future. Everybody here, again, 
regardless of position, will really stand in awe at a system which, 
in our country, year in and year out, has proved to be a very, very 
good system for our people. 

Thank you. 

Senator Cardin. Well, Senator Kyl, I want to thank you for your 
questions and the responses. I think it was the right way for the 
record to reflect the end of this panel, which has been, I think, 
very, very helpful to us in the record on the confirmation process 
for Judge Sotomayor. 

I want to thank Chairman Leahy for allowing me to chair this 
panel. We’ve had a very distinguished panel, all eight of you, we 
thank you for being here. I particularly want to thank Mayor 
Bloomberg for taking the time to come from New York. I mention 
him because not only — does he do a great job as mayor, but he has 
had an important role at Johns Hopkins University and we very 
much appreciate that. 

And to Mr. Morgenthau, you are the model for the Nation in the 
District Attorney’s Office, and it’s — its a real honor to have you be- 
fore our Committee and we thank you for your energy and continu- 
ation in public service. 

And to Firefighter Ricci and to Lieutenant Vargas, I personally 
want to thank you for being here. You put a face on the issues. 
We — look at cases and we talk about the impact, but it affects real 
people, and real lives, and real families. I think you really have 
added to today’s hearing by your personal stories. Each one of us 
thank you for your public service, and we thank you for your belief 
in our Nation and for the testimony that you have given to this 
Committee. It’s been extremely helpful to each one of us on — the 
Judiciary Committee. 

And with that, we are going to take a 5-minute recess. When we 
return. Senator Klobuchar will be chairing the next panel. 

[Whereupon, at 4:20 p.m., the Committee was recessed.] 

After Recess [4:29 p.m.] 

Senator Klobuchar. I think we are going to start our third 
panel here. If everyone could be seated. I will warn those of you 
out there, anyone that has asked David Cone to sign a baseball, 
you must ask all seven of our other panelists as well. 

We are going to start by getting sworn in. Would you please 
stand? Raise your right hand. Do you affirm that the testimony you 
are about to give before the committee will be the truth, the whole 
truth, and nothing but the truth, so help you God? Thank you. 

We are going to start. I will introduce each of you and then you 
will give your 5 minutes of testimony and then we will have ques- 
tions after that. We are going to start here with Mr. Freeh. Louis 
Freeh is the former Director of the Federal Bureau of Investigation 
whose career in the Department of Justice began in 1975 when he 
became a special agent in the FBI. 

Mr. Freeh has a long and distinguished career as a public serv- 
ant under both Democratic and Republican Presidents. He was ap- 
pointed by President George H. W. Bush as a Federal District 
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Court judge on the Southern District of New York. He was also a 
career Federal prosecutor in the United States Attorney General’s 
Office for the Southern District of New York, serving as Chief of 
the Organized Crime Unit, Deputy United States attorney and As- 
sociate United States attorney. 

He graduated from Rutgers Law School and has an LOM degree 
in criminal law from New York University Law School. I look for- 
ward to your testimony, Mr. Freeh. 

STATEMENT OF LOUIS FREEH, FORMER DIRECTOR, FEDERAL 
BUREAU OF INVESTIGATION 

Mr. Freeh. Thank you very much. Senator. Good afternoon. Sen- 
ator Sessions, good afternoon to you. It is a great privilege to be 
before the committee, the committee where I have appeared over 
100 times and it is always a pleasure to be here. 

There are many friends on the committee who I have seen over 
the last few days. You have a prepared statement from me. As Sen- 
ator Sessions knows, I generally don’t read my opening statements 
which has gotten me in trouble with 0MB over the years, but I 
thought it might be good just to talk and tell you why I’m here. 

I have had the privilege to work with great judges and a few peo- 
ple who are truly legendary judges. Let me just mention a couple. 
I served on the District Court with Constance Baker Motley who 
before she was a judge had those qualities of fairness and open- 
mindedness and commitment to the rule of law that I think we 
wish to see in our judges. 

The last case I tried as a judge was in the District of Minnesota 
before Judge Devitt. It was a case which by the way. Judge Ses- 
sions, Senator Sessions and I worked on together. He was the At- 
torney General of Alabama, great Attorney General, and I was an 
Assistant U.S. Attorney working on the case. It was the murder of 
a Federal judge. It was one of the few tragic times in our history 
when a Federal judge was murdered and the case was tried before 
Judge Devitt. 

Judge Devitt, who many of his peers said was the judge from 
central casting, was the model of judicial conduct and commitment. 
The jury instruction book, Devitt and Blackmun, was named after 
him. The Devitt Award, which is probably the most prestigious ju- 
dicial award, is named after him. He was actually one of my men- 
tors when I went on the Southern District bench. 

I was sworn in as FBI Director by Judge Frank Johnson, who as 
someone has mentioned here before, was a legendary judicial hero 
from Winston County, Alabama. He, together with a handful of 
other Republican judges, really changed the tide of history by their 
commitment to the law and to civil rights. Their fearlessness, hon- 
esty, and integrity with which they took office — an example to all 
judges. 

So it is my pleasure to recommend to the committee the con- 
firmation of this outstanding judge, Sonia Sotomayor. I want to 
talk a little bit about her judicial experience. I have been here or 
listening to these proceedings for the last few days. I think I may 
be the only lawyer who has actually been with her in a courtroom. 
Since in my view real life experience is the best indicator of what 
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a judge will do in the future — how they behaved, conducted, wrote 
and decided matters as a judge. 

As has heen mentioned before, this candidate has an enormous 
and rich judicial record, 17 years, thousands of opinions, all the 
things that you want to look for as you make your evaluation. 

The process by which Judge Sotomayor comes here before you is 
quite extensive. You have the President and his reviewers, own in- 
vestigation, you have the Bar Associations, this committee. You 
have the FBI that conducted now three background investigations. 
I was actually Director when the second one was done. 

You have any and all information that has come from the public, 
from the citizens, Americans. You have reputational evidence from 
other judges, from lawyers who had appeared before her. 

My association with her began in 1992. She was a new judge on 
the Southern District and we had this tradition where the second 
newest judge would mentor the new judge. Some of us didn’t think 
it was the wisest rule to have, since I had about 9 months on the 
bench when she was entrusted to my care, so to speak. 

I actually sat with her in court and sat with her during trials. 
I helped review opinions that she asked me to look at. My law 
clerks were encamped with her law clerks. 

What I want to communicate to you in the very short period re- 
maining is Judge Sotomayor’s enormous judicial integrity and com- 
mitment to finding the facts, to being open minded, to being fair. 
She struggled and deliberated in making sure she had all the facts, 
making sure she had the right law, following the law and being the 
kind of judge that I think we would all be proud of 

Speeches are important and it is great the way you all have con- 
sidered that so carefully, but when you enter the courtroom and 
you put the judicial robe on, just as you assume the authority when 
you take your committee, it is a whole different set of influences 
and immense power and influence that takes over. 

When Judge Sotomayor has been on the bench, what she has 
written, when she has argued, the way she has conducted herself, 
I think we can very safely predict this is going to be an outstanding 
judge with all the qualities that I know that you would want. So 
I urge you all to support her. Thank you very much. 

Senator Klobuchar. Thank you very much. Thank you for your 
testimony. Next we have Chuck Canterbury. Chuck Canterbury is 
the National President of the Fraternal Order of Police, one of the 
nation’s largest and most prominent voices for law enforcement of- 
ficers. 

Mr. Canterbury has served in numerous capacities in the organi- 
zation including national Vice President and national Second Vice 
President. He has 25 years of experience in law enforcement where 
he worked as a police officer in Horry County, South Carolina. 
Maybe you know Lindsey Graham, one of our members here. In 
only the best ways, I am sure. 

We look very much forward to your testimony. Thank you, Mr. 
Canterbury. 
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STATEMENT OF CHUCK CANTERBURY, NATIONAL PRESIDENT, 
FRATERNAL ORDER OF POLICE 

Mr. Canterbury. Thank you, Madam Chair, Ranking Member 
Sessions, Senator Hatch. It is a pleasure to be here today to offer 
the support of 327,000 rank and file police officers, my members in 
the Fraternal Order of Police. 

It is my pleasure to testify in support of the nomination of Judge 
Sonia Sotomayor to the Supreme Court. Speaking as a law enforce- 
ment officer, I think it says a lot about the character of a young 
person who graduated from Yale and then accepted her first job as 
a poorly paid prosecutor in the District of Manhattan. Yet that is 
exactly what Judge Sotomayor did, as my members do in every city 
in America. 

She spent 5 years with that office, prosecuted many criminal 
cases, including a triple homicide and she forged an excellent work- 
ing relationship with the men and women working the beat in 
Manhattan. She earned their respect and a reputation as being 
tough, which in my profession is a compliment. 

As an appellate judge, she has participated in over 3,000 panel 
decisions and authored roughly 400 opinions, handling difficult 
issues of constitutional law, complex procedural matters and law- 
suits involving complicated business organizations. 

Some of her critics have pounced on a few of those decisions as 
well as some of the comments made during speaking engagements 
and have engaged in some pretty wild speculation as to what she 
would do as a Supreme Court Justice. 

As a law enforcement officer, I prefer to rely on evidence and fact 
and not speculation to reach those conclusions. 

One such area of speculation is on her feelings toward our right 
to bear arms as guaranteed by the Second Amendment. I want no 
mistake to be made. I take a back seat to no one in my reverence 
for the Second Amendment. In fact, if I thought that Judge 
Sotomayor’s presence on the court posed a threat to my Second 
Amendment rights, I would not be supporting her here today. 

The facts, as some have already pointed out, reflect a brilliant 
and thoughtful jurist respectful of the law and committed to its ap- 
propriate enforcement. 

Over the course of her career, she has analyzed each case on its 
merits. To me, that’s evidence of strong commitment to duty and 
to the law, two characteristics that we should expect from all of our 
judges. 

I want to cite a few cases which I’m familiar with because they 
deal with issues that every beat cop in the United States has dealt 
with. In the United States v. Fausto, an offender indicated on 242 
counts relating to child pornography sought to have evidence 
against him thrown out because a search warrant that was sworn 
out lacked probable cause. 

Judge Sotomayor’s ruling held that the error was committed by 
the District Court issuing the warrant, not the officers who exe- 
cuted it. The conviction was upheld. 

In the United States v. Santa, she ruled that law enforcement of- 
ficers executing a search of a suspect based on an arrest warrant 
they believed to be active and valid should not result in the sup- 
pression of evidence even if that warrant had expired. 
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In the United States v. Howard, she overturned the District 
Court’s decision to suppress evidence of drug trafficking by finding 
warrantless automobile searches to be constitutional. 

In the United States v. Clark, she held that the law enforcement 
officers did not violate the Fourth Amendment by asking to see the 
VIN plate under the hood of a vehicle after discovering that the 
VIN plate on the dashboard was missing. 

All of these rulings show that Judge Sotomayor got at least as 
much of her legal education from her 5 years as a prosecutor as 
she did at Yale Law School. These 5 years in my view reflect the 
same kind of commitment to the law that I have seen in the offi- 
cers that I represent. 

She has clearly demonstrated that she understands the fine line 
that police officers must walk and in her rulings reflect a working 
knowledge, not a theoretical knowledge, of the everyday realities of 
law enforcement work. 

After reviewing her record, I can say that Judge Sotomayor is a 
jurist in whom any beat cop could have confidence. It is for that 
reason that the National Executive Board of the FOP voted unani- 
mously to support her nomination and we urge you to as well. 
Thank you very much. 

Senator Klobuchar. Thank you very much, Mr. Canterbury. 
Next is David Cone. David Cone is a former major league baseball 
pitcher who over an 18-year career played for five teams in both 
the American and National Leagues. 

Mr. Cone won the American League Cy Young Award in 1994 
and pitched a perfect game in 1999 as a member of the New York 
Yankees. He was a member of the Major League Baseball Player’s 
Association throughout his major league career and was an officer 
from 1994 through 2000. Thank you very much for being here, Mr. 
Cone. 

STATEMENT OF DAVID CONE, FORMER MAJOR LEAGUE 
BASEBALL PLAYER 

Mr. Cone. Thank you. Senator Klobuchar, Senator Sessions, Sen- 
ator Hatch. Nice to see you again. 

On behalf of all major league players both former and current, 
I greatly appreciate the opportunity to acknowledge the unique role 
that Judge Sonia Sotomayer played in preserving America’s 
pasttime. 

As you know, I am not a lawyer, much less a Supreme Court 
scholar. I was a professional baseball player from the time I was 
drafted out of high school in 1981 until the time I retired in 2003. 
I was also a union member and an officer of the Major League 
Baseball Players’ Association. 

As is well known, major league baseball has a long history of ac- 
rimonious labor relations. It was not until the 1970’s that players 
first gained the rights of free agency and salary arbitration. This 
meant that for the first time ever, players were able to earn what 
they were worth and have some choice about where they played. 

The next 20 years were quite difficult. There was a lockout or 
strike at the end of every contract. To the players, every dispute 
seemed to center on the owners’ desire to roll back free agency 
rights the players had won. But 1994 was the worst. 
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The owners said that they wanted a salary cap and refused a 
promise that they would abide by the rules of the just expired con- 
tract after the season ended. We had no choice. The players went 
on strike in August 1994. 

I should note that this was before Congress passed the Curt 
Flood Act authored by Senators Hatch and Leahy which made it 
clear that baseball’s anti-trust exemption could not be used to un- 
dermine Federal law. 

In response, the owners canceled the remainder of the season 
which meant that there would be no World Series. Discussions con- 
tinued through the fall and the early winter but were fruitless. In 
December 1994, the owners unilaterally implemented a salary cap 
and imposed new rules and conditions of employment which would 
have made free agency virtually meaningless. 

They announced they would start the 1995 season with so-called 
replacement players instead of major leaguers. We did not think 
the owners were negotiating in good faith as they were required to 
do under Federal law. We went to the National Labor Relations 
Board. The board agreed with us and went to Federal court to seek 
an injunction against the owners’ unilateral changes. 

The United States district judge who drew the case was Judge 
Sotomayor. The rest is history, or at least baseball history. Judge 
Sotomayor found that the owners had engaged in bad faith bar- 
gaining. She issued an injunction. Her decision stopped the owners 
from imposing new work rules, ended our strike and got us all back 
on the field. 

The words she wrote cut right to the heart of the matter, and I 
quote: ‘This strike is about more than just whether the players and 
owners will resolve their differences. It is also about how the prin- 
ciples embodied by Federal law operate. This strike has placed the 
entire concept of collective bargaining on trial. Issuing an injunc- 
tion by opening day is important to ensure that the symbolic value 
of that day is not tainted by an unfair labor practice and the 
NLRB’s inability to take effective steps against its perpetuation.’ 

Judge Sotomayor grasped not only the complexity of the case, but 
its importance to our sport. Her decision was upheld by a unani- 
mous Court of Appeals panel comprised of judges appointed by dif- 
ferent Presidents from different parties with different judicial phi- 
losophies. 

On the day he announced her nomination. President Obama ob- 
served that some have said Judge Sotomayor saved baseball. Oth- 
ers may think this is an overstatement. But look at it this way. A 
lot of people, both inside and outside of baseball tried to settle the 
dispute. Presidents, special mediators. Secretaries of Labor, Mem- 
bers of Congress all tried to help but were not successful. With one 
decision. Judge Sotomayor changed the entire dispute. 

Her ruling rescued the 1995 baseball season and forced the par- 
ties to resume real negotiations. The negotiations were not easy, 
but ultimately were successful which in turn led to an improved re- 
lationship between the owners and the players. 

Today, baseball is currently enjoying a run of more than 14 years 
without interruption, a record that would have been inconceivable 
in the 1990’s. 
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I believe all of us who love the game, players, owners and fans, 
are in her debt. If Judge Sotomayor is confirmed, I hope the rest 
of the country will realize as the players did in 1995 that it can 
be a good thing to have a judge or a Justice on the Supreme Court 
who recognizes that the law cannot always be separated from the 
realities involved in the disputes being decided. 

Thank you again and I would be glad to answer any questions 
you may have. 

Senator Klobuchar. Thank you very much, Mr. Cone. Our next 
witness is Kate Stith. She is the Lafayette S. Foster Professor of 
Law at Yale Law School where she teaches and writes in the areas 
of criminal law, criminal procedure and constitutional law. 

Previously Professor Stith was an Assistant U.S. Attorney for the 
Southern District of New York where she prosecuted white collar 
and organized crime cases. After graduating from Harvard Law 
School, she clerked for Judge Carl McGowan of the U.S. Court of 
Appeals for the District of Columbia and for Associate Justice 
Byron White on the Supreme Court. Thank you for being here and 
we look forward to your testimony. 

STATEMENT OF KATE STITH, LAFAYETTE S. FOSTER 
PROFESSOR OF LAW, YALE LAW SCHOOL 

Professor Stith. I thank you. Senators, for the opportunity to 
comment on the nomination of Judge Sonia Sotomayor whom I 
have known since she became a judge in 1992. 

As you noted before, I joined the faculty at Yale Law School in 
1985. I was a Federal prosecutor in New York and I was also a 
Special Assistant at the Department of Justice in Washington. 

While a Federal prosecutor in New York, I had the pleasure of 
working with Louis Freeh. It is my judgment that this is an excep- 
tionally strong nomination. My judgment has nothing to do with 
Judge Sotomayor’s sex, ethnicity or personal story. I am judging 
her on the same criteria that I used when I was asked by the Yale 
Daily News some years ago whether Samuel Alito would be a 
strong nomination to the Supreme Court. I answered yes then and 
I answer yes now. 

Specifically I am confident that Sonia Sotomayor would serve 
this nation with powerful intelligence, vigor, rectitude and an abid- 
ing commitment to the Constitution. Moreover, her service as a 
state prosecutor and a District judge will make her unique on the 
court to which she will ascend. 

My views on her are informed by many sources. First, I have 
been unusually involved, at least for a professor, with members of 
the bar and bench within the Second Circuit. 

Among these lawyers and judges who know her best, she is held 
in the highest repute across the board. My views are also based on 
my many conversations with her. Among the most telling are those 
in which she has described the attributes she is looking for in pro- 
spective law clerks. 

Through these discussions over more than 15 years, I believe I 
gained insight into her view of the role of a judge. The bottom line 
is this. What she wants in her law clerks are the qualities we all 
want in a judge. 
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She wants to make sure first that they are serious about the law 
and not about politics or professional opportunities after the clerk- 
ship. They must be serious about all areas of the law. For Judge 
Sotomayor, there are no favorite areas. 

Which brings me to a third quality she wants in her clerks. The 
prospective clerk must be willing to work his or her fingers to the 
bone if necessary in order to ensure that the opinions Judge 
Sotomayor writes and those she joins do not miss a relevant prece- 
dent and do not get a fact wrong. 

There is an overriding fourth quality that the judge considers 
critical. Is the prospective clerk willing to take criticism, work 
harder, and where appropriate rethink her initial assessment or 
his initial assessment of the issues? 

Over the years, the judge’s former clerks have told me time and 
again that they greatly appreciate her devoted commitment to the 
law, as a result of which they were held to higher standards and 
learned more than in any other time of their lives. 

Her conception of the role of a judge is borne out by her judicial 
opinions that I have read in the area of criminal law and proce- 
dure. 

On criminal procedure, let me just note that the usual categories 
of left and right do not easily apply. I would say that her decisions 
on the whole reflect more pragmatism and less formalism than 
those of, say. Justice Souter. Sometimes this cuts for the govern- 
ment, sometimes it cuts against it. 

I want to focus in particular on one substantive criminal law 
case. United States v. George decided in 2004. Judge Sotomayor’s 
unanimous 16-page opinion in that case concerns the meaning of 
the mens rea, term willfully in a Federal statute that makes it a 
crime to waillfully falsify a passport application. 

Her opinion makes clear that the role of the courts is not to de- 
termine what level of mens rea they think should apply, but what 
Congress intended when it wrote the word willfully. 

The opinion then embarks on an heroic effort to figure out what 
Congress meant in this particular statute. The opinion is so clari- 
fying and insightful that my co-authors and I decided to include a 
long excerpt from it in our forthcoming criminal law case book. 

But the significance of the case isn’t only that it is an excellent 
opinion. It also resulted from the willingness of Judge Sotomayor 
and two colleagues to reconsider their initial decision when addi- 
tional arguments were brought to their attention, even though this 
meant that a different party would prevail. 

Their aim was neither to affirm the conviction nor to reverse the 
conviction, but to find the best resolution of the complex and con- 
flicting precedents on this mens rea issue. 

In conclusion, I submit that Judge Sotomayor’s opinion in the 
George case reveals four judicial qualities that she clearly pos- 
sesses. 

First, she cared deeply about the issue at hand, no matter how 
minor or word parsing it may seem even to lawyers. Second, she 
was willing to reassess her initial judgment and dig deeper. 

Third, her legal analysis was exceptionally clear and astute. 
Fourth, she had no agenda other than trying to get the law right. 
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and in a society committed to the rule of law, trying to get the law 
right is what it means to he fair and impartial. 

This is a great judge. I urge you to vote in favor of her confirma- 
tion. Thank you, Senators. 

Senator I^OBUCHAR. Thank you very much. We next have Dr. 
Charmaine Yoest who is the President and CEO of Americans 
United for Life, the first national pro-life organization in the nation 
whose legal strategists have been involved in every pro-life case be- 
fore the United States Supreme Court since Boe v. Wade. 

Dr. Yoest began her career in the White House during the 
Reagan administration. She has also worked as the Project Direc- 
tor of the Family Gender and Tenure Project at the University of 
Virginia and as a Vice President at the Family Research Council. 
Welcome, Dr. Yoest. We look forward to your testimony. 

STATEMENT OF DR. CHARMAINE YOEST, AMERICANS UNITED 

FOR LIFE 

Dr. Yoest. Thank you very much. Senator Klobuchar, Ranking 
Member Sessions and members of the committee for inviting me to 
testify before you today. 

As you said, I am here on behalf of Americans United for Life, 
and we are the nation’s oldest pro-life legal organization. Our vi- 
sion at AUL is a nation where everyone is welcomed in life and 
protected in law. 

We have been committed to defending human life through vig- 
orous judicial legislative and educational efforts since 1971 and we 
have been involved in every abortion related case before the United 
States Supreme Court beginning with Roe v. Wade. 

I am here today because of AUL’s deep concern about the nomi- 
nation of Judge Sonia Sotomayor to the United States Supreme 
Court. A vote to confirm Judge Sotomayor to our highest court is 
a vote for unrestricted abortion on demand and a move toward ele- 
vating abortion as a fundamental right equal to our freedom of reli- 
gion and freedom of speech. 

A nominee’s judicial philosophy goes to the heart of his or her 
qualifications to serve on the United States Supreme Court. Based 
on Judge Sotomayor’s record of prior statements combined with her 
over a decade-long service on the board of the Puerto Rican Legal 
Defense and Education Fund, Judge Sotomayor’s judicial philos- 
ophy makes her unqualified to serve on the Supreme Court. 

When judges fail to respect their limited role under our Constitu- 
tion by imposing their personal preferences regarding public policy 
through their decisions, our entire judicial system of equal justice 
under the law is corrupted. 

In a series of speeches as we have heard chronicled here this 
week. Judge Sotomayor has indicated a troubling willingness to cel- 
ebrate her own personal preferences and characteristics. 

Several references have been made during this hearing to the 
judge’s 2001 wise Latina speech. I would note that in that very 
same speech she stated that ‘personal experiences affect the facts 
that judges choose to see.’ Not just what they do see, but what they 
choose to see. 
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Of even greater concern, Judge Sotomayor stated in the same lec- 
ture that ‘the aspiration to impartiality is just that. It is an aspira- 
tion.’ 

However, impartiality is not merely an aspiration. Impartiality is 
a discipline and its necessity is enshrined in the judicial oath. A 
judge who injects personal experiences into a decision corrupts the 
very foundations of our judicial system. 

Perhaps the clearest example of Judge Sotomayor’s problematic 
philosophy is her April 2009 speech in which she said, ‘Ideas have 
no boundaries. Ideas are what set our creative juices flowing. Ideas 
are ideas and whatever their source, if it persuades you then you 
are going to adopt its reasoning.’ 

We see her here building a case for judicial activism, yet cre- 
ativity is the approach Americans want least from a judge. A judge 
who approaches the bench seeking to ‘implement ideas’ is an activ- 
ist judge by definition. 

The laboratories of democracy in our system should remain firm- 
ly lodged in the state legislatures, not preempted from the court. 

These troubling speeches did not occur in isolation. Looking at 
the totality of the judge’s record must include her 12 years of serv- 
ice on the board of the Puerto Rican Legal Defense and Education 
Fund. During that time, the organization filed not one, but six ami- 
cus briefs in five-abortion related cases before the Supreme Court. 

Given her particular emphasis on personal viewpoint in jurispru- 
dence, we believe these cases become uniquely relevant in pro- 
viding insight into her judicial philosophy. 

Judge Sotomayor served the fund as a member and vice presi- 
dent of the board of directors and also as chairperson of the Edu- 
cation and Litigation Committees and has been described as an in- 
volved and ardent supporter of their various legal efforts. 

What then does her tenure with the organization tell us about 
her judicial philosophy? The Fund briefs consistently argued the 
position that abortion is a fundamental right, expressing hostility 
to any regulation of abortion, including parental notification, in- 
formed consent and bans on partial birth abortion. 

For example, in Planned Parenthood v. Casey, the Fund com- 
pared abortion to the First Amendment right to free speech and ar- 
gued that any burden on the right to abortion was unconstitu- 
tional. 

In Ohio V. Akron and Casey, the Fund asked the court to strike 
down parental involvement statutes insisting that minors should 
be ‘protected against parental involvement that might prevent or 
instruct the exercise of their right to choose.’ 

In Williams v. Zbaraz, the Fund argued that failure to publicly 
fund abortions was discriminatory. In Webster v. Reproductive 
Health Services, the Fund argued against, against a requirement 
that physicians personally counsel patients. They even argued in 
Webster that strict scrutiny is required because of the preciousness 
of the fundamental right to abortion, underscoring not just a will- 
ingness to engage in creative jurisprudence, but an ideological com- 
mitment to advancing an extremist abortion agenda. 

In conclusion, I would like to end on a personal note related to 
the Fund briefs. We have heard quite a bit about settled versus un- 
settled this week, and the one thing we do know, that as we have 
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seen this week, this country is still very unsettled about abortion 
doctrine. 

However, among the American people there are some elements 
of abortion related policy that absolutely do provide common 
ground. Preeminent among these is a core American belief in the 
bonds between parent and child. 

I have five children and the notion that my daughters might be 
taken for a surgical procedure without my knowledge is horrific. 
This common sense commitment to protect our children is over- 
whelmingly shared among all of those who identify themselves as 
pro-life and pro-choice, and yet it is precisely these kinds of com- 
mon sense policies like parental notification that are threatened by 
this nomination. 

In the Fund’s brief in Ohio v. Akron, they argued that ‘the court 
would also need to consider whether the state through giving the 
parents confidential information has enhanced these parents’ abil- 
ity to indoctrinate, control or punish their minor daughters who 
choose abortion.’ 

This is a viewpoint far outside the mainstream of American pub- 
lic opinion and it points to another truth about the Fund argu- 
ments in their world view which the evidence indicates Judge 
Sotomayor shares. While arguing to promote abortion to a funda- 
mental right equivalent to the freedom of religion or speech, they 
actually wish to elevate it even further, placing it singularly alone 
among rights beyond the reach of the American public to regulate 
or even debate. Thank you very much. 

Senator Klobuchar. Thank you very much. Next we have Sandy 
Froman. Sandy Froman is the Past President of the National Rifle 
Association of America. Ms. Froman is also currently a member of 
the NRA Board of Directors where she has served since 1992 and 
in 2007 was unanimously elected to a lifetime appointment on the 
NRA Council. 

A graduate of Stanford University and Harvard Law School, Ms. 
Froman is a practicing attorney and speaks and writes regularly on 
the Second Amendment. Welcome to the committee, we look for- 
ward to your testimony. 

STATEMENT OF SANDY FROMAN, ESQ., ATTORNEY, GUN 

RIGHTS ADVOCATE, AND FORMER PRESIDENT OF THE NA- 
TIONAL RIFLE ASSOCIATION 

Ms. Froman. Thank you. Madam Chair. Chairman Leahy, Rank- 
ing Member Sessions, Senator Hatch, thank you for the oppor- 
tunity to appear before this committee today to comment on the 
nomination of Sonia Sotomayor as it relates to her views on the 
Second Amendment. 

It is critical that a Supreme Court Justice understand and appre- 
ciate the origin and meaning of the right of the people to keep and 
bear arms, a right exercised and valued by almost 90 million Amer- 
ican gun owners. 

Yet Judge Sotomayor’s record on the Second Amendment and her 
unwillingness or inability to engage in any meaningful analysis of 
this enumerated right when twice given the opportunity to do so 
suggests either a lack of understanding of Second Amendment ju- 
risprudence or hostility to the right. 
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In 2004, Judge Sotomayor and two colleagues in U.S. v. Sanchez 
Villar discussed the Second Amendment claim in a one-sentence 
footnote holding without any analysis that the right to possess a 
gun is clearly not a fundamental right. 

Judge Sotomayor reiterated her view earlier this year as par of 
a panel in Maloney v. Cuomo holding that the Second Amendment 
is not a fundamental right, does not apply to the states and that 
if an object is designed primarily as a weapon, that is a sufficient 
basis for total prohibition even in the home. 

The Maloney court ignored directives and precedent from the Su- 
preme Court in last year’s landmark case. District of Columbia v. 
Heller which held that the Second Amendment guarantees to all 
law abiding, responsible citizens the individual right to arms, par- 
ticularly for self-defense. 

Although the Supreme Court in Heller warned against applying 
the Supreme Court incorporation cases from the late 1800’s with- 
out conducting a proper Fourteenth Amendment inquiry. Judge 
Sotomayor’s panel in Maloney did just that. 

They cited the 1886 case of Presser v. Illinois decided under the 
Privileges or Immunities Clause of the Fourteenth Amendment for 
the position that the Second Amendment does not limit the states 
and they ignored the Supreme Court’s 2008 directive to conduct a 
Fourteenth Amendment analysis under the modern doctrine of the 
Due Process Clause to determine if the right is fundamental and 
should be incorporated. 

By contrast, the Ninth Circuit in Nordyke v. King when faced 
with the same incorporation question earlier this year did follow 
the Supreme Court’s directive and correctly concluded that the Sec- 
ond Amendment is a fundamental right and does apply to the 
states through the Due Process Clause. 

Our Second Amendment rights are no less deserving of protec- 
tion against states and local governments than the First, Fourth 
and Fifth Amendments, all of which have been incorporated. 

When faced with the most important question remaining after 
Heller, whether the right to keep and bear arms is fundamental 
and applies to the states. Judge Sotomayor dismissed the issue 
with no substantive analysis. 

She and her colleagues also failed to follow Supreme Court prece- 
dent when they held that the New York statute could be upheld 
if the government had a rational basis for the law. They ignored 
that the Supreme Court in Heller rejected the rational basis test 
for Second Amendment claims. 

By failing to conduct a proper Fourteenth Amendment analysis, 
the Maloney court evaded its judicial responsibilities, offered no 
guidance to lower courts and provided no assistance in framing the 
issue for resolution by the Supreme Court. 

Whenever an appellate judge fails to provide supporting analysis 
for their conclusion or address serious constitutional issues pre- 
sented by the case, it is legitimate to ask whether the judge 
reached that conclusion by application of the Constitution and stat- 
utes or based on a political or social agenda. 

Judge Sotomayor’s view robs the Second Amendment of any real 
meaning. Under her view, the city of New Orleans’ door-to-door 
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confiscation of firearms from law-abiding peaceable citizens in the 
aftermath of Hurricane Katrina was constitutional. 

Preventing an individual from exercising what the Heller court 
said was the Second Amendment’s core lawful purpose of self-de- 
fense is no less dangerous when accomplished by a state law than 
by a Federal law. 

The Second Amendment survives today by a single vote in the 
Supreme Court. Both its application to the states and whether 
there will be a meaningfully strict standard of review remain to be 
decided. 

Judge Sotomayor has already revealed her views and they are 
contrary to the text, history and meaning of the Second and Four- 
teenth Amendments. As a Circuit Court judge, she is constrained 
by precedent. But as a Supreme Court Justice appointed for life, 
she would be making precedent. 

A super majority of Americans believe in an individual personal 
right to arms. They deserve a Justice who will interpret the Second 
Amendment in a fair and impartial manner and write well crafted 
opinions worthy of respect from those of us who must live by their 
decisions. 

The President who nominated Judge Sotomayor has expressed 
support for the city of Chicago’s gun ban which is being challenged 
in NRA V. Chicago, a case headed to the Supreme Court. 

Seating a Justice on the Supreme Court who does not treat the 
Second Amendment as a fundamental right deserving of protection 
against cities and states could do far more damage to the right to 
keep and bear arms than any legislation passed by Congress. 
Thank you. 

Senator Klobuchar. Thank you very much for your testimony, 
Ms. Froman. 

Our next witness is David Kopel. He is currently the Research 
Director of the Independence Institute in Golden, Colorado and an 
Associate Policy Analyst at the CATO Institute. 

He is also a contributor to the National Review Magazine. He 
graduated from the University of Michigan Law School. Thank you 
very much for being here. We look forward to your testimony. 

STATEMENT OF DAVID KOPEL, ESQ., INDEPENDENCE 
INSTITUTE 

Mr. Kopel. The case of Sonia Sotomayor v. the Second Amend- 
ment is not yet found in the record of Supreme Court decisions. Yet 
if Judge Sotomayor is confirmed to the Supreme Court, the opin- 
ions of the newest Justice may soon begin to tell the story of a Jus- 
tice with disregard for the exercise of constitutional rights by tens 
of millions of Americans. 

New York state is the only state in the union which completely 
prohibits the peaceful possession of nunchaku, a xenophobic ban 
enacted after the opening to China in the early 1970s after the 
growth of interest in martial arts. 

In a colloquy with Senator Hatch on July 14, Judge Sotomayor 
said that there was a rational basis for the ban because nunchaku 
could injure or kill someone. The same point could just as accu- 
rately be made about bows and arrows, swords or guns. All of them 
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are weapons and all of them can be used for sporting purposes or 
for legitimate self-defense. 

Judge Sotomayor’s approach would allow states to ban archery 
equipment with no more basis than declaring the obvious, that 
bows are weapons. Even if there were no issue of fundamental 
rights in this case, Judge Sotomayor’s application of the rational 
basis test was shallow and insufficiently reasoned and it was con- 
trary to Supreme Court precedent showing that the rational basis 
test is supposed to involve a genuine inquiry, not a mere repetition 
of a few statements made by prejudice people who impose the law. 

The plaintiff in Maloney had argued that even putting aside the 
Second Amendment, the New York prohibition violated his rights 
under the Fourteenth Amendment. There was no controlling prece- 
dent on whether Mr. Maloney’s activity involved an unenumerated 
right protected by the Fourteenth Amendment. 

Accordingly, Judge Sotomayor and her fellow Maloney panelists 
should have provided a reasoned decision on the issue. Yet Judge 
Sotomayor simply presumed with no legal reasoning that Mr. 
Maloney’s use of arms in his own home was not part of the exercise 
of a fundamental right. 

Testifying before this committee on July 14, Judge Sotomayor 
provided further examples of her troubling attitude to the right to 
arms. She told Senator Hatch that the Heller decision had author- 
ized gun control laws which could pass the rational basis test. 

To the contrary, the Heller decision had explicitly rejected the 
weak standard of review which Justice had argued for in his dis- 
sent. 

Both Judge Sotomayor and some of her advocates have pointed 
to the Seventh Circuit’s decision in NRA v. Chicago as retrospec- 
tively validating her actions in Maloney. The argument is 
unpersuasive. Both the Maloney and the NRA courts cited 19th 
century precedents which had said that the Fourteenth Amend- 
ment’s “privileges or immunities” clause did not make the Second 
Amendment enforceable against the States. 

However, as the Heller decision itself had pointed out, those 
cases “did not engage in the sort of 14th Amendment inquiry re- 
quired by our later cases.” 

In particular, the later cases require an analysis under a sepa- 
rate provision of the 14th Amendment, the Due Process clause. No- 
tably, the Seventh Circuit addressed this very issue and provided 
a detailed argument for why the existence of modern incorporation 
under the Due Process clause would not change the result in the 
case at bar. In contrast. Judge Sotomayor’s per curiam opinion in 
Maloney did not even acknowledge the existence of the issue. 

Various advocates have made the argument that since Maloney 
and NRA reached the same result, and since two of the judges in 
NRA V. Chicago were Republican appointees who were often called 
“conservatives,” then the Maloney opinion must be all right. This 
argument is valid only if one presumes that conservatives and/or 
Republican appointees always meet the standard of strong protec- 
tiveness for constitutional rights which should be required for any 
Supreme Court nominee. 

In the case of the NRA v. Chicago judges, that standard was 
plainly not met. The Seventh Circuit judges actually made the pol- 
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icy argument that the Second Amendment should not he incor- 
porated because incorporation would prevent states from outlawing 
self-defense by people who are attacked in their own homes. 

A wise judge demonstrates and builds respect for the rule of law 
by writing opinions which carefully examine the relevant legal 
issues, and which provide careful written explanations for the 
judge’s decisions on those issues. Judge Sotomayor’s record on arms 
rights cases has been the opposite. Her glib and dismissive attitude 
toward the right is manifest in her decisions and has been further 
demonstrated by her testimony before this Committee. In Sonia 
Sotomayor’s America, the peaceful citizens who possess firearms, 
bows, or martial arts instruments have no rights which a State is 
bound to respect, and those citizens are not even worthy of a seri- 
ous explanation as to why. 

Thank you. 

[The prepared statement of Mr. Kopel appear as a submission for 
the record.] 

Senator Klobuchar. Thank you very much. And did I say your 
name correctly? Oh, well, that was good. Thank you. 

Next we have Ilya Somin, and Professor Somin is an assistant 
professor at George Mason LJniversity School of Law. His research 
focuses on constitutional law, property law, and the study of pop- 
ular political participation and its implications for constitutional 
democracy. He currently serves as co-editor of the Supreme Court 
Economic Review, one of the country’s top-rated law and economic 
journals. After receiving his M.A. in Political Science from Harvard 
University and his law degree from Yale Law School, Professor 
Somin clerked for Judge Jerry E. Smith of the U.S. Court of Ap- 
peals for the Eifth Circuit. 

I look forward to your testimony, Mr. Somin. Thank you for being 
here. 

STATEMENT OF ILYA SOMIN, PROFESSOR, GEORGE MASON 
UNIVERSITY SCHOOL OF LAW 

Mr. Somin. Thank you very much. I would like to thank the 
Committee for the opportunity to testify and, even more impor- 
tantly, for your interest in the issue of constitutional property 
rights that I will be speaking about. For the Founding Fathers, the 
protection of private property was one of the most important rea- 
sons for the establishment of the Constitution in the first place. 

As President Barack Obama has written, “Our Constitution 
places the ownership of private property at the very heart of our 
system of liberty.” 

Unfortunately, the Supreme Court and other Federal courts have 
often given private property rights short shrift and have denied 
them the sort of protection that is routinely extended to other con- 
stitutional rights. I hope the Committee’s interest in this issue will 
over time help begin to change that. 

In my oral testimony today, I will consider Judge Sotomayor’s 
best property rights decision. Bidden v. Village of Port Chester. In 
my written testimony, which I hope will be entered into the record, 
I also discuss her decision in Krimstock v. Kelly. 

The important background to the Bidden decision is the Supreme 
Court’s 2005 decision in the case of Kelo v. city of New London, 
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which addressed the Fifth Amendment’s requirement that private 
property can only he taken by the Government for a public use. 
Unfortunately, a closely divided 5-4 Supreme Court ruled in Kelo 
that it is permissible to take property from one private individual 
and give it to another solely for purposes of promoting economic de- 
velopment, even if there is not any evidence that the promised de- 
velopment will actually occur. 

This licensed numerous abusive takings in many parts of the 
country. Indeed, since World War II, economic development and 
other similar takings have displaced hundreds of thousands of peo- 
ple, many of them poor or ethnic minorities. But as broad as the 
Kelo decision was in upholding a wide range of abusive takings. 
Judge Sotomayor’s decision in the Bidden case went even further 
than Kelo in doing so. 

The facts of Bidden are as follows: In 1999, the village of Port 
Chester in New York declared a redevelopment area in part of its 
territory where, therefore, property could be taken by eminent do- 
main in order to promote development. And they also appointed a 
person named Gregg Wasser, a powerful developer, as the main de- 
veloper for the area. 

In 2003, Bart Bidden and Dominick Bologna, two property own- 
ers in the area, approached the village for permission to build a 
CVS on their property, and they were directed by Mr. Wasser — 
they were directed to Mr. Wasser, who told them that they must 
either pay him $800,000 or give him a 50-percent stake in their 
business. Otherwise, he threatened he would have the village con- 
demn their property. When they refused his demands, the property 
was condemned almost immediately after that. 

Now, in her decision with two other members of the Second Cir- 
cuit, the panel that Judge Sotomayor was on upheld this con- 
demnation in a very short, cursory summary order that included 
almost no analysis. And though it is true that they cited the Kelo 
decision, they made no mention of the fact that Kelo actually stated 
that pretextual takings are still forbidden under the Constitution — 
pretextual takings being defined as takings where the official ra- 
tionale for the condemnation was merely a pretext for a plan to 
benefit a powerful private party of some sort. 

There is some controversy over what counts as a pretextual tak- 
ing and what does not. But if anything does count as a pretextual 
taking, it is surely a case like Bidden, where essentially the prop- 
erty would not have been condemned but for the owner’s refusal to 
pay a private party $800,000. Surely, if anything is a pretextual 
taking, it is a case where property is condemned as part of a 
scheme for leverage to enable a private individual to extort money 
from the owners. 

In her oral testimony before this Committee, Judge Sotomayor 
said that her decision was based in part on a belief that the prop- 
erty owners had filed their case too late. I think the important 
thing to remember about this statement is that in her own deci- 
sion, she actually specifically wrote that she would have ruled the 
same way “even if the appellant’s claims were not time-barred.” So 
she claimed that even regardless of when they filed their case, she 
would have come out the same way. 
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Moreover, as I discuss in my written testimony, her statute of 
limitations holding was entirely dependent on the substantive 
property rights holding as well, and I can discuss that further in 
questions if the Senators are interested. 

I think the bottom line about this case is its extreme nature. If 
one is not willing to strike down a condemnation in a situation like 
this; if one is not willing to say that this is not a public use, it is 
not clear that there are any limits whatsoever on the Government’s 
ability to take private property for the benefit of politically power- 
ful individuals. 

And on that note, I am happy to conclude, and I thank you very 
much for the opportunity to testify. 

[The prepared statement of Mr. Somin appear as a submission 
for the record.] 

Senator Klobuchar. Thank you very much for your testimony. 

We are not going to have each Senator ask 5 minutes of ques- 
tions, and I will start with Director Freeh. You are the only pan- 
elist who has had the opportunity to sit with Judge Sotomayor as 
a fellow judge. What did you learn about her and her approach to 
judging that led you to endorse her? 

Mr. Freeh. You know, I think all the qualities that we have 
heard in this hearing as the optimal qualities — mainstream, fair- 
mindedness, preparedness, integrity, knowledge and intellect, pa- 
tience, part of being a good judge is listening and making sure that 
the parties are all heard, and really, you know, her sense of com- 
mitment to getting all the facts and then applying the law. 

As you said. Senator, I not only served with her but actually was 
with her in court, as I mentioned in my opening statement. As we 
say, I “second-sat” her in a number of her first trials where I actu- 
ally observed her entire conduct of the trial, preparation, motion 
practice, instruction to juries, how she treated witnesses. And I 
think of all the things I observed over a 6-month period was really, 
you know, how detailed she was in preparing a written opinion. 

So this was never a judge that had a predisposition or a pre-no- 
tion or a personal agenda, but struggled and committed a lot of 
time and effort to getting the facts and applying the law. And I 
think she did that as a brand-new judge. She has done it for 17 
years. And I think we can be assured she will do it as a Justice. 

Senator Klobuchar. As someone who was appointed by Presi- 
dent George H.W. Bush, do you have any reservations about her 
ability to be a Supreme Court Justice without activism or an ideo- 
logical agenda? 

Mr. Freeh. No, I am totally confident that this would be an out- 
standing judge, and whether it was President Obama or someone 
else, as you mentioned. Judge Sotomayor was first appointed by 
George Bush, the first George Bush. I was also. You know, I think 
she has all of the mainstream, moderate, restrained adherence to 
the law qualities that we want, and I think we are going to be very 
proud of her. 

Senator Klobuchar. Thank you. 

Mr. Canterbury, you spent more than 25 years as an active-duty 
police officer in South Carolina. I know what a difficult job you 
had. From my previous job, I have been able to see it firsthand. 
Are you confident that, if confirmed. Judge Sotomayor has the 
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background and judicial record to be a Justice who will be mindful 
of the need for law enforcement to protect our Nation and have a 
pragmatic view of law enforcement issues? 

Mr. Canterbury. We are very confident of that. Based on the 
over 450 criminal cases that we reviewed, we felt that her judg- 
ment was fair, tough, and balanced. Throughout all of the cases 
that we reviewed, and looking at the totality of her career, we feel 
very comfortable that she will make a fine judge. 

Senator Klobuchar. Thank you very much. 

Just as I said Mr. Freeh was the only one on the panel that 
served with Judge Sotomayor, Mr. Cone, you are the only one on 
the panel that has pitched a perfect game, as far as I know. Did 
you believe her to be fair when she ended the baseball strike? I 
have to tell you that I thought your testimony — people have for 4 
days now talked about each specific case and questioned a lot on 
different cases and were very thorough in their questioning and 
their understanding. But I thought you so succinctly described the 
effect that her ruling had on many, many people across this coun- 
try. 

And what do you think that this decision says a little more 
broadly about her approach to law in general and the impact of her 
judicial philosophy on the lives of individual Americans? 

Mr. Cone. Well, thank you. Senator. You know, from my perspec- 
tive, as I said in my statement, a lot of people tried to end that 
dispute, including President Clinton — we were called to the White 
House — special mediators. Members of Congress. I spent weeks on 
end here in Washington lobbying Congress on trying to get a par- 
tial repeal of the antitrust exemption, which did happen, and Sen- 
ator Hatch and Senator Leahy certainly sponsored that bill, the 
Curt Flood Act, which I think had an enormous impact as well. But 
Judge Sotomayor is the one who made the tough, courageous call 
that put the baseball players back on the field. You know, from my 
perspective as a union member, we felt that we were in trouble, 
that the game was in trouble. It was to the point of almost being 
irreparably damaged. And she made the courageous decision to put 
the game back on the field and get the two parties back to the bar- 
gaining table and negotiating in good faith. 

Senator Klobuchar. Thank you very much. 

Senator Sessions. 

Senator Sessions. Thank you. Madam Chairman. It is good to be 
with you, and we are glad you are on this Committee. 

Senator Klobuchar. Thank you. 

Senator Sessions. Mr. Cone, I was reading a story about statis- 
tical stuff the other day. It came to me that, you know, if you throw 
a coin, it can land five times in a row on heads. And so I wonder 
about that a little bit in an effort to have racial harmony on test 
taking, because sometimes it is just statistically so, which makes 
me think there is no way the American League could have won — 
what? -12 out of the last 13 All-Star Games. 

Mr. Cone. It makes you wonder, yes. 

Senator Sessions. Two or three is about all they are worth, 
right? Thank you for your testimony. We have enjoyed it. 

Judge Freeh, nice to see you. I value your testimony, always do, 
and I appreciate it very much. 
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I would note, I think you would agree with me, but former Presi- 
dent Bush, former former President Bush nominated Judge 
Sotomayor as Senator Moynihan’s pick. In other words, they had 
a little deal that President Bush would appoint three judges, I 
think, and Senator Moynihan would get to pick one, and he nomi- 
nated the recommendation of Senator Moynihan. Is that the way 
you remember it? 

Mr. Freeh. I think that is correct, but I also think he is sup- 
porting this nomination now. 

Senator Sessions. Okay. That is a good comment. You did good. 

Ms. Stith, thank you for your very insightful comments. I appre- 
ciated that very much, and it is valuable to us. 

Dr. Yoest, I was thinking about this organization, Puerto Rican 
Legal Defense and Education Fund, PRLDEF, and do board mem- 
bers of your organization know what lawsuits you are pursuing and 
generally what the issues are? 

Ms. Yoest. Thank you for that question. Senator. 

Senator Sessions. Push your button. 

Ms. Yoest. I was asked that question, actually, right after Judge 
Sotomayor was nominated, and it was the day before my board 
came to town for one of our annual meetings. And as I have lis- 
tened to the discussion of her relationship with the fund as a board 
member, I have found the connection between her association with 
the cases and her description to really strain credulity. 

The fact of the matter is you don’t have to have read an indi- 
vidual case or reviewed a particular point as a board member to 
be intimately associated with it. The point of being a board mem- 
ber for all of us who have dedicated our lives to the nonprofit realm 
is to have oversight and to have accountability and responsibility 
for the organization. And so I think it is 

Senator Sessions. Well, I think that is probably — most boards 
should operate that way, at least. 

Ms. Froman, is it correct to say that Judge Sotomayor’s opinion 
in Maloney, which said the Second Amendment does not apply to 
the States, if it is not overruled and if it is followed by the United 
States Supreme Court, then basically the Second Amendment 
rights are eviscerated, with regard to cities and States they could 
eliminate firearms? 

Ms. Froman. That is correct. Senator. The problem is the Heller 
case did not have to deal with the incorporation issue because it 
took place in Washington, D.C., which is a Federal enclave and 
Federal law applies directly. But if the Second Circuit decision or 
the Seventh Circuit decision remains law, is approved by the Su- 
preme Court, goes up the Supreme Court and is affirmed, then, 
yes, cities and States can ban guns. 

Senator Sessions. Does it worry you that the judge who has al- 
ready ruled on the case one way, and it was a 5:4 case before, now 
could be deciding — being the deciding vote on how that might turn 
out? 

Ms. Froman. It is of great concern to me. Senator, and that is 
why I am here today to testify. And it is of particular concern to 
me today because she did not give any reason, she did not explain 
what the basis was for her holding. It is kind of like when I was 
in math class, it was not enough to get the right answer. You had 
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to show your work so that the professor knew that you actually 
worked the problem and you did not cheat. 

So, you know, without any explanation of how she reached her 
conclusions, we cannot tell whether that was a legitimate applica- 
tion of the Constitution and the statute. 

Senator Sessions. I know your organization officially — I see 
today they said they wanted to see how the hearings went and 
what the nominee said. After that, has the National Rifle Associa- 
tion now made an announcement today, and what is it? 

Ms. Froman. Well, I, of course, have been here today, and I am 
not here to speak on behalf of the NRA. I am here to speak on my 
own behalf and, of course, on behalf of other American gun owners. 
The NRA is the oldest and largest civil rights organization in the 
history of this country. They are dedicated to preserving and pro- 
tecting the Second Amendment. And I think they have been out 
every day talking about the concerns that the NRA has over Judge 
Sotomayor’s record. 

Senator Sessions. Are you aware that — I was just given a docu- 
ment here that said that, “Therefore, the National Rifle Association 
opposes the confirmation of Judge Sotomayor.” Were you aware 
that that had happened? 

Ms. Froman. I was told about that while I was here. Senator, 
yes. 

Senator Sessions. Okay. 

Ms. Froman. And so I am sure that they have given a full expla- 
nation of that position, and I am glad to see that. 

Senator Sessions. Mr. Somin, thank you for your testimony. 
Thank you, Mr. Kopel, for yours. And I frankly feel now obligated 
to look more closely at the Bidden case. You raised more serious 
concerns than I realized. In fact, I guess I was thinking this is 
worse than I thought after hearing your testimony. I do think that 
it does impact the property rights of great importance, and thank 
you for sharing that. 

If you want to make a brief comment, my time is 

Mr. Somin. Yes, thank you. Senator. I agree with you it raises 
very important concerns and that these sorts of takings affect thou- 
sands of people around the country, particularly the poor and mi- 
norities, as the NAACP pointed out in their amicus brief in the 
Kelo case where they indicated that the poor and politically vulner- 
able and ethnic minorities tend to be targeted for these sorts of 
condemnations. 

Senator Sessions. Thank you. 

Senator Klobuchar. Thank you very much. 

Senator Kyi. 

Senator Kyl. Thank you. Madam Chairman. 

First of all, let me acknowledge those on the panel who I know, 
but I thank all of you for being here. Louis Freeh, it is great to see 
you again. I respect your opinions greatly. I want you to know that. 

I also respected the way David Cone played baseball very, very 
much. And I used to root for you, as a matter of fact. I should not 
say that as an Arizona Diamondbacks fan, but I had another team 
in the other league. 

Senator Sessions. Senator Dunning’s record, was his perfect 
game the last one when you did it? 
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Mr. Cone. No. His was done back in the 1960’s, but there are 
only, I think, 17 perfect games in the history of the game. I am 
lucky enough to be one of them. 

Senator Kyl. And, of course. Dr. Yoest; and Sandy Froman is a 
person with whom I have consulted over many, many years, long 
before she was the National President of the NRA, but also on legal 
matters. And I appreciate her because of her distinguished law ca- 
reer, the judgment that she gives on this. 

I wish I could ask all of you a question, but let me just ask a 
couple here. 

First of all, Sandy, the question that Senator Sessions asked I 
think gets right to the heart of the matter, and I wonder if you 
could just put a little bit of a legal spin to it. The question is: What 
would it mean to the gun owners of America if Judge Sotomayor’s 
opinion were to be the controlling law in this country from now on? 

She acknowledged under my questioning that it would be more 
difficult — I do not have her exact quotation here, but it would be 
more difficult for gun owners to challenge the regulations of states 
or cities, but it was unclear exactly how much more. 

Could you describe the test that would be used in such a situa- 
tion and, in your opinion, how much more difficult it would be for 
gun owners to sustain their rights as against States and localities? 

Ms. Froman. Yes, thank you. Senator Kyl. Well, I believe I heard 
you questioning one of the panels earlier. You raised that issue 
yourself, which is she said the rational basis test would be suffi- 
cient to sustain any gun ban that the Government wanted to im- 
pose, whether it was a city or a state. And the rational basis test 
is the lowest threshold that the Government has to meet to sustain 
a ban. They can articulate any reason, pretty much, and it will be 
sufficient to get past that review. 

Now, the Supreme Court in Heller made it clear that the rational 
basis test is not allowed when you are interpreting an enumerated 
right like the Second Amendment. But she ignored that in the 
Maloney case and talked about rational basis anyway. So that is 
of great concern to me and I think to the almost 90 million Amer- 
ican gun owners that, yes, it is fine to say in Heller that we have 
a right that is protected against infringement by the Federal Gov- 
ernment. But that doesn’t mean — the Heller case doesn’t mean that 
cities and states cannot ban guns, cannot issue whatever regula- 
tions they want, as long as they can articulate what will meet this 
rational basis test. It is a very, very low threshold. 

And as a matter of fact, that is why the District of Columbia had 
their gun ban. That is why the city of Chicago basically has a gun 
ban that prevents people from having firearms even in their home 
for self-defense. 

So that is what we are concerned about as gun owners in Amer- 
ica. 

Senator Kyl. Thank you very much. 

Dr. Yoest, in the questions by Senator Coburn of the nominee, 
he asked about advances in technology, and as I recall Judge 
Sotomayor’s testimony, she did not want to acknowledge the impact 
of advances in technology as it relates to the Supreme Court’s eval- 
uation of restrictions on abortion. 
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Do you believe that advances in technology are important to the 
viability trimester framework that the Court articulated in Roe, 
and why? 

Ms. Yoest. Well, I would reference back to the confirmation 
hearings of the Chief Justice in which he went through one of the 
elements that we look at when we reconsider factual — how things 
relate to a case, and there has definitely been tremendous advances 
on the scientific realm as it relates to human life. 

So I think it is important to see her, whether or not she is will- 
ing to consider that kind of thing, and it also goes to — Americans 
United for Life works very focused on pro-life legislation at the 
State level, and part of the challenge that we face is this question 
of how much the American people are going to be allowed to inter- 
act with their duly elected representatives at the State level in re- 
stricting abortion in a common-sense way that they would like to 
see. 

Senator Kyl. Thank you. Just to be clear, I have recalled her tes- 
timony slightly incorrectly. She actually did not say or would not 
say how she viewed it. She said it would depend upon the case that 
came before her. So I do not want to mischaracterize her testimony, 
but your point is that it would be very important for a court in 
evaluating a restriction imposed by a State. 

Ms. Yoest. Yes, sir. 

Senator Kyl. Okay. Thank you. Again, I wish I had more time 
to — but we have, I think, one or two panels left here, so we should 
probably move on. 

Senator Klobuchar. Senator, we have two panels left. 

Senator Kyl. Yes, but we thank you very much. This is an im- 
portant event in our country’s history. You have contributed to it, 
and we thank you, all of you, for it. 

Senator Sessions. Thank you, Mr. Canterbury. I appreciate the 
FOP’S 

Senator Klobuchar. Yes, I want to thank all of you, and you 
just did a marvelous job in stating your opinions. I think it was 
helpful for everyone, and thank you very much. Have a very good 
afternoon. It was one of our shortest panels. You are lucky. You 
can go home and have dinner. 

We are going to take a 5-minute break, and then we will have 
the next panel join us. Thank you very much. 

[Whereupon, at 5:36 p.m., the Committee was recessed.] 

After Recess [5:46 p.m.] 

Senator Klobuchar [presiding]. — ^We are going to get started 
with our next panel, if you could stand to be sworn in and raise 
your right hands. Do you affirm that the testimony you are about 
to give the Committee will be the truth, the whole truth and noth- 
ing but the truth, so help you God? 

[Witnesses sworn.] 

Senator Klobuchar. Thank you. We are joined here by Senator 
Sessions. I know Senator Kyl may be joining us and has been with 
us today, and whoever else stops by. But we want to thank you for 
coming. We have had a good afternoon. 

What I am going to do is introduce each of you individually and 
then you will give your 5 minutes of testimony. I know one of our 
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witnesses is a little late. So we are going to start here with you, 
Ms. Romero. 

Ramona Romero is the current national president of the Hispanic 
National Bar Association and the corporate counsel for logistics 
and energy at DuPont. She is also a cofounder and former board 
member of the Dominican- American National Roundtable. She is a 
graduate of Harvard Law School. 

Ms. Romero, we are honored to have you here. Thank you. We 
look forward to your testimony. You can give your testimony, be- 
cause our other witness got a little delayed coming over from the 
House. So thank you. 

STATEMENT OF RAMONA ROMERO, NATIONAL PRESIDENT, 
HISPANIC BAR ASSOCIATION 

Ms. Romero. Good afternoon. As Madam Chair said, my name 
is Ramona Romero and I am the national president of the Hispanic 
National Bar Association, which is known as the HNBA. We are 
grateful to Chairman Leahy, to you. Ranking Member Sessions, 
and to all of the members of the Committee for affording the 
HNBA the opportunity and honor of testifying at this hearing. 

This is the fifth time that we have appeared before this Com- 
mittee in support of the confirmation of a Supreme Court justice. 
We take great pleasure in endorsing Judge Sotomayor. Her support 
is based, first and foremost, on the merits of her stellar credentials. 

The HNBA was founded in 1972. One of its primary goals is to 
promote equal justice for all Americans by advancing the participa- 
tion of Hispanics in the legal profession. It is a nonprofit, voluntary 
bar association. We have 37 affiliates in 22 states. The HNBA is 
nonpartisan and it does not represent a particular ideology. 

Today, I am accompanied by nine former HNBA national presi- 
dents and vice president-elect. Like many Americans, we were 
proud when President Obama announced the nomination of Judge 
Sotomayor. As many members of this Committee know, for dec- 
ades, the HNBA has worked to promote a fair, independent and, 
yes, diverse judiciary, one that reflects the rich mosaic of the Amer- 
ican people. 

There are over 45 million Hispanics in the United States. We 
represent over 15 percent of the population. We are the largest, 
fastest growing and youngest segment of the population. Yet, His- 
panics are under-represented among lawyers and judges. 

The appointment of the first Hispanic to the Supreme Court is 
an important — an important symbolic milestone for our country, 
just like Justice Marshall was with respect to African-Americans 
and Justice O’Connor was with respect to women. 

The HNBA often reviews the qualifications of judicial candidates, 
regardless of background of politics. We consider a number of fac- 
tors: exceptional professional competence, intellect, character, in- 
tegrity, temperament, commitment to equal justice, and service to 
the American people and, also, to Hispanics, the community we 
serve. 

Judge Sotomayor more, more than satisfies all of these criteria. 
Before her nomination, we were already familiar with Judge 
Sotomayor’s impressive background. We had endorsed her for both 
of her prior judicial appointments. 
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In 2005, the HNBA also named the judge on a bipartisan 
shortlist of eight potential Supreme Court nominees, prepared by 
a Supreme Court committee, after substantial due diligence. The 
HNBA’s Supreme Court committee, again, performed due diligence 
on her record after this nomination. 

As a result, we are confident that Judge Sotomayor is extraor- 
dinarily well qualified to serve as a justice for the Supreme Court. 
Some have suggested that, if confirmed, the judge will render deci- 
sions based on her personal bias. They could not be more wrong. 

Her extensive judicial record shows that her background and her 
experiences do not detract from her ability to adhere to the rule of 
law. On the contrary, they are a positive. 

Her story resonates with all Americans. She is proof that in our 
country, in our country, there is no limit, even for those of us from 
the most humble of backgrounds. Her confirmation will mark an- 
other key step in our journey as one nation, indivisible. 

We are grateful to President Obama for making a wise decision 
in nominating Judge Sotomayor. Our thanks to all Americans for 
their interest in one of our country’s shining stars. 

The HNBA thanks this Committee and urges the Senate to con- 
firm Judge Sotomayor. Thank you for listening. 

[The prepared testimony of Ms. Romero appear as a submission 
for the record.] 

Senator Klobuchar. Thank you very much, Ms. Romero. Also, 
welcome to all of the many past presidents that are there, that is 
quite a number, as well as vice presidents. 

We have now been joined by the honorable Nydia Velazquez, who 
is the Congresswoman here. I know she is incredibly busy and has 
joined us, and Senator Sessions and I have both agreed that you 
would not have to stay for questions. 

She is currently serving her ninth term as representative for 
New York’s 12 Congressional District. She was the first Puerto 
Rican woman elected to the U.S. House of Representatives and cur- 
rently serves as the Chairwoman of the Congressional Hispanic 
Caucus, Chair of the House Small Business Committee, and a sen- 
ior member of the Financial Services Committee. 

Because you missed the swearing in, we will do that now. This 
is the Senate Judiciary Committee, so welcome. Could you raise 
your right hand? Do you affirm that the testimony that you are 
about to give before the Committee is the truth, the whole truth 
and nothing but the truth, so help you God? 

Representative Velazquez. I do. 

Senator Klobuchar. Thank you. You have 5 minutes. Congress- 
woman, and we are honored to have you here. Thank you. 

STATEMENT OF THE HONORABLE LYDIA VELAZQUEZ, CHAIR, 
CONGRESSIONAL HISPANIC CAUCUS 

Representative Velazquez. Thank you. Madam Chairman, Rank- 
ing Member, and the members of the Committee, I have known 
Sonia Sotomayor for over 20 years. 

In fact, when I was first elected to Congress in 1993, I asked her 
to administer my oath of office. I can tell you personally that she 
is a grounded and professional individual. And over the last 3.5 
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days, all of us have been able to see her considerable legal ability 
impressively displayed. 

Hispanics everywhere are proud that such a distinguished legal 
talent hails from our community. We have all been energized by 
her nomination. But, of course, that is not the reason why she 
should be confirmed. The case for Judge Sotomayor’s confirmation 
is built on her vast experience, keen intellect, and tremendous 
qualifications. 

It is not that Judge Sotomayor does not have a compelling life 
history. She does. As so many have already pointed out, hers is a 
uniquely American story, one that begins in the Bronx projects and 
ultimately reaches the highest echelons of our legal system. 

This background instilled within her the belief that hard work is 
rewarded and the knowledge that with the right combination of tal- 
ent and effort, anything is possible in America. 

These core values propelled Sonia Sotomayor to remarkable 
heights. As her career progressed, she managed to reach nearly 
every level of the legal system. With each new step, she excelled 
not only as a prosecutor and a litigator, but also as an appellate 
judge. 

Yet, throughout that process of achievement, she never once lost 
touch with her roots or her Bronx neighborhood. Instead, she aug- 
mented her vast legal experience with common sense under- 
standing of working class America. That appreciation will add a 
valuable perspective to the Supreme Court. 

Make no mistake. The stakes are high for Hispanic-Americans. 
The Supreme Court will rule on many matters that are critical to 
our community, from housing policy to voting rights. These are 
delicate issues. 

With many of these matters, passion runs deep on both sides. Re- 
solving them fairly will require objectivity, impartiality, and an un- 
wavering commitment to the rule of law. 

Judge Sotomayor’s record demonstrates these qualities. She has 
a reputation as a non-ideological jurist, someone who chooses not 
to spar with those who think differently, but to instead find com- 
mon ground. When working with Republican appointees, col- 
leagues, Sotomayor’s record will show that 95 percent of the time, 
she managed to forge consensus. 

She was able to do this because she commands a sophisticated 
grasp of legal argument and has a keen awareness of the law’s ef- 
fect on every American. 

When the Congressional Hispanic Caucus reviewed a broad 
range of qualified Supreme Court candidates, these were the traits 
we were looking for. We were looking for individuals who upheld 
constitutional values, exhibited a record of integrity, and had a pro- 
found, profound respect for our Constitution. 

It is our overwhelming belief that Judge Sotomayor meets these 
criteria. That is why we enthusiastically and unanimously endorse 
her nomination. 

Senators, the decision before the Committee today is one of your 
greatest responsibilities. I know this is something none of you on 
either side of the aisle take lightly. But I believe Judge Sotomayor’s 
record of judicial integrity, impartiality and, as she puts it, fidelity 
to the law, is one we can all admire regardless of party or ideology. 
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If confirmed, Judge Sotomayor’s service on the court will bring 
great pride to the Hispanic community. That goes without saying. 
But more importantly, it will add another objective disciplined 
legal talent to that august body. 

Thank you again for the opportunity to testify. I look forward to 
answering any questions. You can send it to my office, but we are 
going right now, and I really, really appreciate the opportunity that 
you have given me on behalf of the Congressional Hispanic Caucus. 

[The prepared testimony of Representative Velazquez appear as 
a submission for the record.] 

Senator Sessions. Thank you so much. Congresswoman 
Velazquez. That was an eloquent and personal statement. It means 
a lot to us, and you have contributed much to the hearing. 

Representative Velazquez. Thank you. I know her well. I know 
her heart, her soul, her intellect, but, most importantly, her tem- 
perament and integrity. Thank you. 

Senator Sessions. Thank you. 

Senator Klobuchar. Thank you so much. Congresswoman 
Velazquez. We know you have to vote and there are many things 
going on over in the House. So we appreciate and understand that. 
Thank you very much. 

Next, we have Theodore M. Shaw. Mr. Shaw is a professor at Co- 
lumbia Law School and former director-counsel and president of 
the NAACP Legal Defense Fund. He began his legal career in the 
Civil Rights Division of the United States Department of Justice. 
He is a graduate of Wesleyan University and the Columbia Univer- 
sity School of Law. 

Thank you very much, Mr. Shaw. We look forward to your testi- 
mony. 

STATEMENT OF THEODORE M. SHAW, PROFESSOR, COLUMBIA 

LAW SCHOOL 

Mr. Shaw. Thank you. Madam Chair. Thank you. Senator Ses- 
sions, and, in his absence, of course. Chairman Leahy. 

I have known Sonia Sotomayor for over 4 years. We first met in 
1968 as freshmen at Cardinal Spellman High School in the Bronx. 
We were among a modest number of black and Latino students, 
perhaps 10 percent of that school’s population, in what was one of 
the most academically challenging high schools in New York City. 

It was a time of great change, great challenge. 1968 was the year 
that Dr. King was assassinated; also, Robert Kennedy; the year of 
the Chicago Democratic National Convention; and, there was much 
unrest. 

Many of the minority students at Spellman, including Sonia and 
I, came from the public housing projects of Harlem or the Bronx 
or the tenement houses that surrounded them. We were shaped by 
these extraordinary times and by the communities from which we 
came, for better or worse. 

During that time, the light of opportunity began to shine into 
corners of society that were long neglected for reasons of race and 
poverty. Many of us are beneficiaries of what has come to be known 
as affirmative action; that is, the conscious effort to open opportu- 
nities to individuals and groups that had been historically discrimi- 
nated against and excluded from mainstream America. 


VerDate Nov 24 2008 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 00552 Fmt6601 Sfmt6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



541 


Some people will immediately seize upon that description to talk 
about “unqualified” individuals. Affirmative action, properly struc- 
tured and implemented, lifts qualified individuals from obscurity 
rooted in unearned inequality. 

In spite of her brilliance, there was a time when someone like 
Judge Sotomayor would have been routinely left out of the main- 
stream of opportunities we have come to associate with somebody 
of her capabilities and accomplishments. 

Sonia was at the top of our class at Cardinal Spellman High 
School. Everyone, white, black. Latino, Asian, ranked behind her. 
She was studious, independent-minded, mature beyond her years, 
thoughtful. She wasn’t easily influenced by what was going on 
around her. She walked her own path. 

To be sure, Sonia was comfortable in her own skin and proud of 
her community and her heritage. She did not run from who or 
what she was and is. Still, Sonia was not one to be easily swayed 
by peer pressure, fads, or the politics of others around her. 

She approached any issue from the standpoint of fierce intellec- 
tual curiosity and integrity. In fact, she was an intellectual power- 
house. Sonia was a leader among students at Cardinal Spellman 
High School. She set the pace at which others wanted to run. 

Sonia did not live a life of privilege. She lost her father at a very 
young age. She had been diagnosed with diabetes even before she 
came to high school. It was not something I remember her talking 
about. She simply carried herself with an air of dignity, seriousness 
of purpose, and a sense that she was going somewhere. 

In my 4 years of high school, I never saw Sonia interact with 
anyone in a disrespectful or contentious or antagonistic manner. 
Her temperament was even then judicious. 

In short, although I never told her then and although she did not 
know it, I envied her intellectual capacity, her discipline, her un- 
questionable integrity. I admired her. 

After graduating from Cardinal Spellman at the top of our class 
and as valedictorian, she was off to Princeton and, somewhat fur- 
ther down in the rankings, I was off to Wesleyan. I did not stay 
in touch with her over many of the ensuing years, but we did meet 
up again some years later. 

I followed her as one does a star from one’s high school orbit. 
Eventually, of course, she went on to Yale Law School after Prince- 
ton. She excelled in everything she did. 

Her qualifications for the Supreme Court would ordinarily be a 
no-brainer but for the politics of judicial nomination. I have faith 
that the Senate and this Committee will not let those politics get 
in the way. 

My career has been as a civil rights lawyer. I have been in the 
midst of ideological warfare on contentious issues. I have been un- 
abashed about my point of view. I am conscious of the fact that as 
I testify about Sonia, there may be some who project my thoughts 
and beliefs on to her. 

Some have already tried to label her as an activist outside of the 
political mainstream. To be sure, I consider those who work for ra- 
cial justice and other civil rights to be a vital part of mainstream 
America. But Sonia’s life has not been lived on the battlefield of 
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ideology or partisanship, where many of us who are labeled or who 
label ourselves as liberal or conservative have locked horns. 

Indeed, her record defies simplistic label. She began her legal ca- 
reer as a prosecutor, not ordinarily a job thought of as a bastion 
of liberal activism. Her service on the board of the Puerto Rican 
Legal Defense Fund both speaks to the strength of that organiza- 
tion and the range of her interests from prosecution to civil rights. 

Her service was commendable. In fact, this range of experience 
and commitment places Judge Sotomayor in the mainstream of 
middle America, where surely Americans are both interested in the 
prosecution and punishment of those who engage in criminal activi- 
ties, as well as the protection of civil rights and elimination of in- 
vidious discrimination. 

I have much more to say, but it is in my written testimony and 
I see my time is expiring. I would like to refer you to my comments 
on this whole notion of experience and what that brings to the 
bench. 

But to conclude, I want to say that she has served our nation for 
17 years as a Federal district court judge and then as an appellate 
judge with great distinction. Now, she is being considered for an 
appointment as associate justice to the United States Supreme 
Court. 

Candor compels me to admit that I swell with pride when I con- 
template the possibility that my high school classmate may ascend 
to the highest court in the land. 

But quite aside from this petty and undeserved pride on the part 
of one who was merely a high school classmate, there are millions 
of Americans who see for the first time the possibility that someone 
who looks like them or who comes from a background like theirs 
may serve on the United States Supreme Court, someone who is 
supremely qualified, by any measure. 

It is a great honor for Judge Sotomayor that President Obama 
has nominated her to the United States Supreme Court. It will be 
even a greater honor for our nation if she were to be confirmed and 
were to serve. Thank you. 

[The prepared testimony of Mr. Shaw appear as a submission for 
the record.] 

Senator Klobuchar. Thank you very much. Appreciate it, Mr. 
Shaw. Our next witness is Tim Jeffries. Tim Jeffries is the founder 
of P7 Enterprises, a management consulting practice located in 
Scottsdale, Arizona. Mr. Jeffries serves on the board of directors of 
several corporations and nonprofit organizations, including the Na- 
tional Organization for Victims Assistance and the Arizona Voice 
for Crime Victims. 

I don’t know if you want to add anything. Senator Kyi. 

Senator Kyl. Well, Madam Chairman, thank you for that oppor- 
tunity. I think you will see, when he testifies, the basis for his 
knowledge and passion about the protection of victims’ rights and 
I think that will speak for itself and I am anxious to follow-up with 
the questions, as well. But I thank you very much. 

Senator Klobuchar. Thank you very much. Welcome to the 
Committee, Mr. Jeffries. We look forward to your testimony. 
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STATEMENT OF TIM JEFFRIES, FOUNDER, P7 ENTERPRISES 

Mr. Jeffries. Thank you, Madam Chairman, Senator Sessions, 
Senator Kyi. I appreciate the humbling invitation to provide my 
personal testimony in opposition to the honorable Judge 
Sotomayor’s appointment to the U.S. Supreme Court. The views 
that I express here today are my own and not the views of any or- 
ganization I may reference. 

As my bio shows, I come from a blue collar family. My father’s 
grandfather served in the Union Army during the Civil War and 
rode for the Pony Express. My mother’s grandparents emigrated 
from Portugal to America in the 1900s with no money in their 
pocket and no English in their vocabularies. 

Similar to thousands of other simple, hardworking Americans, 
my involvement in the crime victims support movement was borne 
from unimaginable tragedy. On November 3, 1981, my beloved 
older brother, Michael, was kidnaped, beaten, tortured and mur- 
dered by a transient gang of street criminals in Colorado Springs, 
Colorado. 

The two murderers stabbed my dear, defenseless brother 65 
times and ultimately killed Michael by slashing his throat and 
crushing his skull with the heel of a remorseless, blood-soaked 
boot. 

Based on Federal crime statistics, 17,000 people are murdered in 
our country every year. On average, someone is murdered every 31 
minutes. On average, every 10 weeks, more people are murdered 
in our country than passed on that brutal, horrible day of Sep- 
tember 11. 

In fact, since September 11, 115,000 people have been murdered 
in America. This gut-wrenching level of violence in our country ex- 
ceeds the approximate population of Santa Clara, California or 
Gresham, Oregon or Peoria, Illinois or Allentown, Pennsylvania. 

Further compounding this epic national crisis, other violent 
crimes in our country are committed at an appalling rate. Based 
on the crime clock produced by the Office for Victims of Crime in 
the Department of Justice, someone is raped in our county every 
1.9 minutes. Someone is assaulted in our country every 36.9 sec- 
onds. An instance of child abuse or neglect is reported every 34.9 
seconds. 

Making matters worse, this breathtaking spectrum of heinous vi- 
olence in our country does not receive the consistent political action 
it warrants and the constant media focus it deserves. 

Prior to my testimony, my wife sent me a text and she asked, 
“Where are all the Senators?” And perhaps that is a metaphor for 
what vexes and undermines the crime victims support movement. 

The true horror in verifiable existence of evil in our country are 
often minimized, if not trivialized, with well intentioned, yet sadly 
misguided equivocations about the troubled lives of guilty criminals 
and their various personal circumstances. 

Unfortunately, based on public statements. Judge Sotomayor has 
repeatedly offered misplaced sympathy for criminals, despite the 
fact that justice exists to protect the innocent and to punish the 
guilty. Forgiveness and mercy are one thing. Punishment and ac- 
countability are another. 
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In four situations, four different events that are noted in my tes- 
timony, Judge Sotomayor sympathy and perhaps empathy for 
criminals that may be well intentioned, but I feel is tragically mis- 
placed. 

At a Columbia Law School public service dinner, she stated, “It 
is all too easy as a prosecutor to feel the pain and suffering of vic- 
tims and to forget that defendants, despite whatever illegal act 
they have committed, however despicable their acts may have been, 
the defendants are human being.” 

In January 1995, in receiving the Hogan-Morganthau Award, 
Judge Sotomayor stated, “The end result of a legal process is to 
find a winner. However, for every winner, there is a loser, and the 
loser is himself or herself a victim,” forgetting for the fact that 
when meeting justice, it’s not to find a winner, it’s to find justice. 

On July 12, 1993, in a Federal sentencing hearing that she pre- 
sided over, over a cocaine dealer. Judge Sotomayor apologized to 
the cocaine dealer for having to send him to Federal prison. 

She stated the mandatory 5-year sentence was a “great tragedy 
for our country.” She also stated she hoped the cocaine dealer “will 
appreciate that we all understand that you were a victim of the 
economic necessities of our society.” Then she added, “But unfortu- 
nately, there are laws I must impose.” 

Having viewed the autopsy photos of my massacred brother and 
heard the heartbreaking stories of thousands of victims and sur- 
vivors of violent crimes in America, I believe Judge Sotomayor’s 
sympathy for criminals at the expense of the burdens carried by 
crime victims is unworthy of our nation’s highest court, where pub- 
lic safety and protection of the innocent should be paramount. 

Whereas Judge Sotomayor’s biography is admirable and compel- 
ling, it is a great American story of which, as an American, I am 
proud. I am deeply troubled that she has regularly offered well in- 
tentioned, yet misguided sympathy to criminals without notable 
deference to the pain and suffering of the victim. 

These are the very people who need government’s protection. Sta- 
tistics show that the most egregious crime in our country dis- 
proportionately impacts the poor, the disadvantaged, the down- 
trodden, the defenseless. These are the very people that the jus- 
tices in our highest court must have sympathy for, must have em- 
pathy for. 

Madam Chairman, I appreciate your patience with my testimony 
that has extended beyond its time. 

Senator Klobuchar. That is fine, Mr. Jeffries. 

Mr. Jeffries. And I would be happy to answer any questions at 
the appropriate time. 

[The prepared testimony of Mr. Jeffries appear as a submission 
for the record.] 

Senator Klobuchar. That is fine, and thank you for sharing that 
tragic story. It must have been very difficult. 

Neomi Rao is our next witness. Neomi Rao is a professor of law 
at George Mason University. Previously, she served as associate 
counsel and special assistant to President George W. Bush and 
served as a counsel to the Senate Judiciary Committee. She is a 
graduate of the University of Chicago Law School, that is some- 
thing we have in common. 
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Professor Rao clerked for Supreme Court Justice Clarence Thom- 
as and Fourth Circuit Judge J. Harvey Wilkinson. I look forward 
to your testimony. Thank you for being here. 

STATEMENT OF NEOMI RAO, PROFESSOR, GEORGE MASON 
UNIVERSITY LAW SCHOOL 

Ms. Rao. Thank you very much, Madam Chairman, Senator Ses- 
sions and other distinguished members of this Committee. It is an 
honor to testify at these historic hearings, which have provided the 
opportunity to have a respectful public dialog about the important 
work of the Supreme Court and the judicial philosophy of an ac- 
complished nominee. 

I have submitted more detailed written testimony and I should 
state at the outset that I take no position on the ultimate question 
of the confirmation of Judge Sotomayor. 

In my opening remarks, I would like to highlight some points 
about the judicial role. During these hearings. Judge Sotomayor 
has expressed broad principles about fidelity to the law with which 
we can all agree. But fidelity to the law can mean very different 
things to different judges. 

Although in her testimony she has distanced herself from some 
of her earlier remarks, her speeches and writings might still be 
helpful in understanding her view of the judicial process. 

First, Judge Sotomayor has explicitly rejected the idea that there 
can be an objective stance in judging. She has explained that every 
case has a series of perspectives and thus requires an individual 
choice by the judge. 

This goes beyond recognizing the need to exercise judgment in 
hard cases or the idea that reasonable judges may at times dis- 
agree. If there is no objective view, one can question whether there 
is any law at all apart from the judge’s personal choices. 

Second, there is the related issue of the role of personal experi- 
ences in judicial decision-making. It would be hard to deny that 
judges are human and made up of their unique life journeys. Many 
judges recognize this and explain how they strive to remain impar- 
tial by putting aside their personal preferences. 

Judge Sotomayor’s position, however, has suggested that her per- 
sonal background, her race, gender and life experiences, should af- 
fect judicial decisions. 

Throughout her testimony. Judge Sotomayor has reaffirmed that 
she decides cases by applying the law to facts and that she does 
not follow what is in her heart. Of course, all nominees to the Su- 
preme Court honestly state their fidelity to the law. 

Nonetheless, this leaves open the question of how a judge chooses 
to be faithful to the law. Judges go about this task in different 
ways. Following the law could mean, as formalists believe, that the 
judicial role and the privilege of political independence require 
judges to stick closely to the actual words of statutes and the Con- 
stitution. The basic idea is that by focusing on the written law, 
judges act as fair and impartial arbiters. 

Other judges consider that they are following the law when they 
interpret it to conform to what is rational or coherent or just. They 
believe that following the law means trying to bring about what 
they consider to be the best outcome, all things considered. These 
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judges may be ruled by pragmatism or personal values, such as 
empathy. 

Even with a sincere purpose of following the law, judges use very 
different methods for finding what the law requires. For example, 
some judges are far more likely to determine that the law is ambig- 
uous and, therefore, requires the judge to fill in the gaps. 

If the judge finds the law indeterminate, he or she may look to 
outside sources, such as international law, or to personal values 
about what is fair or rational. Pragmatic, flexible interpretation of 
the law allows significant room for individual assessments of what 
the law requires, as each judge will have his or her own concep- 
tions about what is best. 

If the law is really a series of perspectives, this suggests a very 
thin conception of law. Fidelity to law as a series of perspectives 
is something very different from fidelity to law as binding written 
commands of the legislature and Constitution. If law is simply 
one’s own perspective, then fidelity to law is little more than fidel- 
ity to one’s own views. 

The Supreme Court gets a final word with regard to constitu- 
tional interpretation. A nominee’s judicial philosophy is important, 
because on the Supreme Court, the only real restraint is self-re- 
straint. 

Our constitutional structure does not give judges political power. 
It gives them the judicial power to decide particular cases through 
an evenhanded application of the law; to fairly interpret statutes 
and the Constitution for all that they contain, not more, not less. 

In our courts, the rule of law should prevail over the rule of what 
the judge thinks is best. Thank you for giving me the chance to tes- 
tify today. 

[The prepared testimony of Ms. Rao appear as a submission for 
the record.] 

Senator Klobuchar. Thank you very much, Ms. Rao, for your 
testimony. Next, we have John McGinnis. John McGinnis is a pro- 
fessor of law at Northwestern University. Previously, he was a dep- 
uty assistant attorney general in the Department of Justice’s Office 
of Legal Policy; a graduate of Harvard Law School, where he was 
the editor of the Harvard Law Review, something he has in com- 
mon with President Obama. That is not true? 

Mr. McGinnis. He was president of the Harvard Law Review. 

Senator Klobuchar. You were editor. Well, we could just pre- 
tend for today. Professor McGinnis also clerked on the U.S. Court 
of Appeals for the District of Columbia. 

Thank you for being here. Professor McGinnis. We look forward 
to your testimony. 

STATEMENT OF JOHN MCGINNIS, PROFESSOR, 
NORTHWESTERN UNIVERSITY SCHOOL OF LAW 

Mr. McGinnis. Thank you so much. Chairman Klobuchar, Rank- 
ing Member Sessions, for the opportunity to address you. At the 
outset, I want to make clear that, like my colleague, I am not tak- 
ing any position on Judge Sotomayor’s nomination, although I will 
say she has my respect and good wishes. 
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What this hearing affords is one of the rare opportunities for a 
constitutional conversation with the American people and where 
the correct constitutional principles can be identified. 

Ultimately, the Constitution rests on the people’s confidence in 
the Constitution and their fidelity to the principles. Only once the 
correct constitutional principles are identified can the Nation meas- 
ure a nominee’s adherence to those principles and so determine 
whether he or she should be confirmed. 

My subject, the use of international and foreign law, is an issue 
of substantial importance, not least because the Supreme Court 
has come to rely on such material. For instance, in Lawrence v. 
Texas, the Supreme Court recently relied on the European Court 
of Human Rights as part of its decision to strike down a statute 
of one of our states. 

In my view, such reliance distorts the meaning of our Constitu- 
tion. It undermines domestic democracy and it threatens to alien- 
ate Americans from a document that is their common bond. 

So what are the correct principles? I think they can be simply 
stated. They are that judges should avoid giving any weight to con- 
temporary foreign or international law unless the language of the 
Constitution calls for it, and the language of the Constitution gen- 
erally does not. 

If the Constitution, as I believe, should be interpreted according 
to the meaning it had at the time it was ratified, it follows directly 
that the use of contemporary foreign or international law is not 
proper. 

The problem with this use, in fact, is that it’s contemporary, not 
simply the fact that it’s foreign or international, because the mean- 
ing of the Constitution was fixed at the time it was ratified. 

But even if one is a self-styled pragmatist about constitutional 
theory, the use of contemporary foreign or international law in con- 
stitutional jurisprudence is still objectionable. 

Pragmatists believe the Constitution should only invalidate our 
laws if they have bad consequences. But a conflict between our law 
and foreign law is not appropriately used to create any doubt about 
the beneficence of our own law. 

Foreign law is formulated to be good for that foreign nation, not 
for ours. Indeed, a proposition of foreign law is really only the tip 
of an iceberg of some complex set of social norms in other nations. 

But since the United Nations doesn’t share all those norms, im- 
porting that single legal proposition into our nation can have very 
bad consequences for us. International law differs from foreign law, 
because international at least purports to have some kind of uni- 
versality, which foreign law does not. 

But raw international law also lacks any democratic pedigree 
and can cast doubt on our democratically made law. Indeed, inter- 
national law has multiple democratic defects. Totalitarian nations 
have participated in its fabrication. Very unrepresentative groups, 
like law professors, still shape its form. 

It’s also hardly transparent. American citizens have enough trou- 
ble trying to figure out what goes on in hearings like this one, let 
alone in diplomatic meetings in Geneva. 

As I read Judge Sotomayor’s speech on this issue, her position 
depends on propositions that seem, to me, in some tension. Judge 
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Sotomayor stated that justices should not use foreign or inter- 
national law, but they should consider the ideas they find in such 
materials in their decision-making. 

I understand, at this hearing. Judge Sotomayor disavowed the 
use of such materials to have any influence on jurisprudence, and 
I welcome that disavowal. What she left unexplained, to my satis- 
faction at least, however, is her view in the speech that such mate- 
rials can help us decide our issues; her praise for the use of such 
law in Lawrence v. Texas, which expressly relied on that European 
human rights decision; and, perhaps most puzzling of all, her en- 
dorsement and her praise for Justice Ginsberg’s view when it’s well 
known that Justice Ginsberg, in contrast with, say. Justice Scalia, 
believes that such materials are relevant to decision-making. 

Indeed, Justice Ginsberg says that they’re nothing less than the 
basic denominators of fairness between the Governors and the gov- 
erned. 

Foreign and international law may well contain good ideas, as 
Justice Sotomayor suggested, but so many other sources that have 
no weight and should not, I think, routinely be cited as authority. 

To put the question in perspective, undoubtedly, the Bible and 
the Quran have many legal ideas that many people think are good, 
but we would be rightly concerned if judges used them as guidance 
for interpreting the Constitution or even routinely cited them. 

Depending on what text the judge cited and what she omitted, 
we might think she was biased in favor of one tradition at the ex- 
pense of others. 

In my view, the rule of law itself ultimately is founded on the 
proposition that only material that is formally relevant should have 
weight in a judge’s decision, and the way a judge can demonstrate 
adherence to the rule of law in this context is extremely simple — 
simply refrain from appealing to the authority of foreign of inter- 
national law in her opinion. 

Thank you very much. 

[The prepared testimony of Mr. McGinnis appear as a submission 
for the record.] 

Senator Klobuchar. Thank you very much. Professor McGinnis. 
Last, but not least, we have Professor Rosenkranz. Nicholas Quinn 
Rosenkranz is an associate professor at Georgetown University 
Law Center. After graduating from Yale Law School, he clerked for 
Judge Frank Easterbrook on the U.S. court of appeals for the sev- 
enth circuit and for Justice Anthony Kennedy on the U.S. Supreme 
Court. He then served as an attorney advisor at the Office of Legal 
Counsel in the United States Department of Justice. 

You should know, Mr. Rosenkranz, that Judge Easterbrook was 
my professor at law school and I know that must have been kind 
of a tough clerkship. I am sure you had to work very hard. So we 
look forward to hearing your testimony. Thank you. 

STATEMENT OF NICHOLAS QUINN ROSENKRANZ, PROFESSOR, 
GEORGETOWN UNIVERSITY LAW CENTER 

Mr. Rosenkranz. Madam Chair, thank you. Ranking Member 
Sessions, members of the Committee, I thank you all for the oppor- 
tunity to testify at this momentous hearing. 
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I, too, have been asked to comment on the use of contemporary 
foreign legal materials in the interpretation of the U.S. Constitu- 
tion. I agree entirely with Professor McGinnis’s analysis. 

In my remarks, I’ll try to explain why this sort of reliance on for- 
eign law is in tention with fundamental notions of democratic self- 
governance. I should emphasize that I, too, take no position on the 
ultimate question of whether Judge Sotomayor should be con- 
firmed, and I offer my comments with the greatest respect. But I 
am concerned that her recent speech on this issue may betray a 
misconception about how to interpret the United States Constitu- 
tion. 

In this room, and at the Supreme Court, and in law schools, and 
throughout the nation, we speak of our Constitution in almost 
metaphysical terms. In the United States, we revere our Constitu- 
tion. And well we should; it is the single greatest charter of govern- 
ment in history. But it is worth remembering exactly what it is 
that we revere. The Constitution is a text. It is comprised of words 
on parchment. A copy fits comfortably in an inside pocket, but cop- 
ies don’t quite do it justice. The original is just down the street at 
the National Archives, and it is something to see. It is sealed in 
a titanium case filled with argon gas, and at night it is kept in an 
underground vault. But during the day, anyone can go and see it 
and read it, and everyone should. The parchment is in remarkably 
good condition. And the words are still clearly visible. 

The most important job of a Supreme Court justice is to discern 
what the words on that piece of parchment mean. The job is not 
to instill the text with meaning. The job is not to declare what the 
text should mean. It is to discern, using standard tools of legal in- 
terpretation, the meaning of the words on that piece of parchment. 

Now, sometimes the meaning of the text is not obvious. One 
might need to turn to other sources to help understand the mean- 
ing of the words. One might, for example, turn to the Federalist 
Papers or to early Supreme Court cases to see what other wise law- 
yers thought that those words meant. 

But what the Supreme Court has done in two recent and con- 
troversial cases is to rely on contemporary foreign law in deter- 
mining the meaning of the United States Constitution. And this is 
the practice that Judge Sotomayor seemed to endorse in her recent 
speech. But when one is trying to figure out the meaning of the 
document down the street at the Archives, it is mysterious why one 
would need to study other legal documents, written in other lan- 
guages, for other purposes, in other political circumstances, hun- 
dreds of years later and thousands of miles away. To put the point 
most simply, as a general matter, it is unfathomable how the law 
of, say, France, in 2009, could help one discern the original public 
meaning of the United States Constitution. 

Those who would rely on such sources must be engaged in a dif- 
ferent project. They must be trying to update the Constitution to 
bring it in line with world opinion. To put the point most starkly, 
this sort of reliance on contemporary foreign law must be, in es- 
sence, a mechanism of constitutional change. 

Foreign law changes all the time, and it has changed continu- 
ously since the Founding. If modern foreign law is relevant to con- 
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stitutional interpretation, it follows that a change in foreign law 
can alter the meaning of the United States Constitution. 

And that is why this issue is so important. The notion of the 
court “updating” the Constitution to reflect its own evolving view 
of good government is troubling enough. But the notion that this 
evolution may be brought about by changes in foreign law violates 
basic premises of democratic self-governance. When the Supreme 
Court declares that the Constitution evolves — and it declares fur- 
ther that foreign law may affect its evolution — it is declaring noth- 
ing less than the power of foreign governments to change the 
meaning of the United States Constitution. 

And even if the court purports to seek a foreign “consensus,” a 
single foreign country might tip the scales. Indeed, foreign govern- 
ments might even attempt this deliberately. France, for example, 
has declared that one of its priorities is the abolition of capital pun- 
ishment in the United States. Yet surely the American people 
would rebel at the thought of the French Parliament deciding 
whether to abolish the death penalty — not just in France, but also 
thereby, in America. 

After all, foreign control over American law was a primary griev- 
ance of the Declaration of Independence. It, too, may be found at 
the National Archives, and its most resonant protest was that King 
George III had “subject[ed] us to a jurisdiction foreign to our con- 
stitution.” 

This is exactly what is at stake here — foreign government control 
over the meaning of our Constitution. Any such control, even at the 
margin, is inconsistent with our basic founding principles of democ- 
racy and self-governance. 

I hope that the Committee will continue to explore Judge 
Sotomayor’s views on this important issue. Thank you. 

[The prepared testimony of Mr. Rosenkranz appear as a submis- 
sion for the record.] 

Senator Klobuchar. Thank you very much, to all of you. Just to 
clarify, Mr. Rosenkranz, the one case that Judge Sotomayor consid- 
ered on the death penalty, she actually sustained it. She rejected 
a claim that it did not apply and I do not think she used foreign 
law at all to say that it did not apply. She actually sustained the 
death penalty. Are you aware of that case, the Heatley case? 

Mr. Rosenkranz. Yes, I am aware of it. I am referring primarily 
to the speech that she gave on this topic. 

Senator Klobuchar. Okay. Well, I would say that her opinion 
probably rules, if you look at how she actually ruled on this. She 
did not say that you could not have the death penalty because of 
French law. Thank you. 

Ms. Romero, I had some questions about your testimony. You 
talked about the fact that Ms. Sotomayor’s opinions are character- 
ized by a diligent application of the law, reasoned judgment, and 
an unwavering commitment to upholding the Constitution and Su- 
preme Court precedent. 

Do you want to talk to me about how you reached that conclu- 
sion? 

Ms. Romero. We have a Supreme Court committee, as I men- 
tioned, and the committee conducted a thorough review of her 
background. In addition to reviewing about 100 of her cases, we 
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commissioned a review by a group of law professors who reviewed 
about 100 of her cases. 

We reviewed many of her speeches and articles and, also, spoke 
to dozens of colleagues and people who know her. So we conducted 
a fairly extensive due diligence. So our conclusion is based pri- 
marily on our review of her cases, which I think is what really 
should prevail here. 

Senator Klobuchar. You also noted in your remarks that the 
judge’s opinions can’t be readily associated with a particular polit- 
ical persuasion or judicial philosophy, and I think that may be re- 
flected in the fact that she has been endorsed — in our last panel, 
Louis Freeh, who had been appointed by George H.W. Bush and, 
also, served as the FBI director. 

We had the Fraternal Order of Police, the largest police organiza- 
tion in the country. We have had the National District Attorneys 
Association that supports her and, in fact, a review of her sen- 
tences shows that she is right in the mainstream. 

I questioned her yesterday about some of her white collar sen- 
tences were actually quite lengthier than some of her colleagues. 
Do you want to talk about what you mean by that her opinions 
cannot be readily associated with a particular political persuasion 
or judicial philosophy? 

Ms. Romero. Well, there is no pattern that emerges of an activ- 
ist judge here. It is quite apparent that her opinions are highly 
driven in that she relies extensively on the application of the law 
to the facts that face her. 

Senator Klobuchar. Thank you. Mr. Shaw, do you want to com- 
ment a bit about what she was like in high school? You said she 
was judicious and I was trying to imagine if I was judicious in high 
school. 

But you did know her from Cardinal Spellman High School. Is 
that correct? 

Mr. Shaw. Cardinal Spellman High School in the Bronx and her 
temperament was even-keeled, calm. She was very thoughtful, fair- 
minded. She treated all individuals equally. She exhibited many of 
the qualities that she exhibits now. 

Some of the testimony I have heard here is delivered by people 
who don’t know her and, frankly, who won’t let the facts get in the 
way. It has nothing to do with who she is. But I understand part 
of what goes on at these hearings. 

Her career is one that has been very extensive as a judge and 
I cannot tell you that she would rule in the way that I would want 
her to rule in every case if she were confirmed to the Supreme 
Court. She hasn’t done that in her career so far. 

But I don’t think that’s the standard. I think that all any of us 
can expect and hope for and want is that she is fair, open-minded, 
and that she applies the law to the facts, and, clearly, her record 
has done that. Her speeches are not how she should be judged. It’s 
her 17-year record on the bench. 

Senator Klobuchar. Thank you. In fact, I imagine you might not 
have agreed with some of the decisions. I think we found out that 
of the discrimination claims that are brought before her, she re- 
jected 81 percent of them and, of course, had found for some of 
them. 
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So I think it is a tribute, Mr. Shaw, that you would still be here 
knowing that you may not have agreed with her on every single de- 
cision that she made. Thank you very much. 

Mr. Shaw. Thank you. 

Senator Klobuchar. Senator Sessions. 

Senator Sessions. I want to recognize Senator Kyi and let him 
have my time now. But I would just note Senator Kyi is a superb 
lawyer, senior member of this Committee, involved in the leader- 
ship of the Senate. So I know that is why he has had to get back 
over right now, because a lot of things are happening. 

He also has argued three cases before the U.S. Supreme Court, 
which very few lawyers in this country can have the honor of ever 
arguing one. 

Senator Kyl. Thank you. Madam Chairman. Thank you. Senator 
Sessions. Just to give you one idea about what it is like to be in 
leadership, we are trying to figure out right now, and the reason 
I have been consulting my Blackberry, while listening out of both 
ears to your testimony, and I thank all of you for being here, is we 
are trying to figure out if we are going to come back here and vote 
at 1 a.m. tomorrow morning or we are going to try to have three 
different votes here yet this evening and not come back at 1 a.m., 
the kinds of things Senators consider all the time. 

Again, let me thank all of you. First, with regard to the last two 
panelists, I very much appreciate your discussion of foreign law. It 
is a subject that I think this Committee needs to pay a lot more 
attention to. 

Judge Sotomayor has said two contradictory things and it will be 
up for us to try to square which will, in fact, govern her decisions 
on the Supreme Court, should she be confirmed. 

She said, on the one hand, on numerous occasions, that she 
thinks that foreign law should be considered and that she agreed 
with Justice Ginsberg and disagreed with Thomas and Scalia. I 
think, Mr. Rosenkranz, you pointed out what that means in terms 
of the use of foreign law. 

Yet, she has said here, even, I think, this morning, that she does 
not think foreign law should be used in interpreting the Constitu- 
tion or statutes. So we are left to wonder and I guess we will just 
have to try to figure that out. 

I also wanted to specifically ask Tim Jeffries a question. I know 
Tim Jeffries and I know of his considerable work on behalf of vic- 
tims of crime, and that is why I think you are a good person to an- 
swer this question, Tim. 

To me, there is one place where empathy does play a role in a 
judge’s decisions and I can think of only this one situation, and it 
is at the time of sentencing, when at least some states and the Fed- 
eral Government now allows persons who are not parties before the 
court to make statements before the court at the time of sen- 
tencing. 

That is a time where, to the extent there is discretion with re- 
spect to sentencing, a judge can take into account what people tell 
him about the victim, about the defendant, about other matters, 
and empathy cannot help but play a role in that. 

Could you just remind us, from your perspective of having 
worked for victims’ rights now, why it is important for judges to 
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consider the point of view of victims, in this particular situation, 
in sentencing statements or in the other situations in which it is 
appropriate for a victim or a victim’s advocate to make an appear- 
ance in a given case? 

Mr. Jeffries. Thank you. Madam Chairman, Senator Kyi. As 
you know, in the U.S. Constitution, there are over 20 references to 
defendants’ rights. There are no references to victims’ rights. 

Currently, under the Crime Victims’ Rights Act, which is Federal 
law, there are statutory protections for victims of Federal crimes, 
which those protections provide the right to be informed, to be 
present, to be heard. But that is just for Federal crimes. 

If you look at the states in our great union, it is a patchwork 
quilt of victims’ protections and in upwards to 15 states, there are 
no victims’ protections whatsoever. It is challenging enough that 
incomprehensible crime is committed in our country. Fifty people 
will be murdered today, 760 people will be raped today, over 3,000 
people will be assaulted, and over 4,000 children will be abused. 

It’s incomprehensible and as if that is not tough enough, when 
people enter the justice system, which should exist to do just 
things, revictimization often takes place. 

Judge Sotomayor is a great American story, valedictorian of her 
grade school, valedictorian of her high school, the Pyne Prize at 
Princeton, summa cum laude, phi beta kappa, editor of the Yale 
Law Journal. She has written 380 opinions. She has given over 180 
speeches. Even today, she said, “It’s important to use simple 
words,” and I quote. 

So I can assure everyone here that when a victim, a victim’s fam- 
ily is in a courtroom, above and beyond the fact that they’re looking 
for justice that the system should mete, they’re looking for the 
kindness that a just system should provide. 

And whereas I continue to be very impressed with the honorable 
Judge Sotomayor’s story and her record of accomplishment and all 
the incredible witnesses that have come to support her. I’m ex- 
tremely concerned that a jurist who understands how important 
words are, through several decades of speeches, could be so cavalier 
as it pertains to victims’ feelings. 

And as I stated in my prepared remarks, forgiveness and mercy 
are one thing. Justice and accountability are another thing. And so 
I am just hopeful, I am prayerful that if Judge Sotomayor is con- 
firmed to our nation’s highest court, that she will never lose sight 
of what I’m sure were some very hard days she spent as a pros- 
ecutor. 

And with all due respect to the troubled lives of guilty criminals, 
we should be focused on victims. 

Senator Kyl. Thank you. Thank you, all panelists. 

Senator Klobuchar. Thank you very much. Senator Kaufman. 

Senator Kaufman. I just have a few questions. Ms. Romero, can 
you tell us what Judge Sotomayor’s confirmation would mean to 
your organization, the long struggle for greater diversity on the 
Federal bench? 

Ms. Romero. It’s not only about our organization. I think it’s 
about all Americans. It’s about all Americans seeing themselves re- 
flected at the highest levels of our profession. 


VerDate Nov 24 2008 1 1 :18 Jun 24, 2010 Jkt056940 PO 00000 Frm 00565 Fmt6601 Sfmt6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



554 


It’s about public trust in the integrity of the judicial system. It’s 
about public faith and public understanding about the law. On the 
day that Justice Souter announced his retirement, I was in New 
Mexico speaking to a group of high school students, 600 high school 
students, primarily Hispanic, in an underserved area of New Mex- 
ico, of Albuquerque, and I told them, “I’m going to speak with you 
for about 5 minutes, give me 5 minutes, and if you want to, after- 
wards, I will answer any questions you want.” 

I spoke to them for 5 minutes. Then they asked me questions for 
40 minutes. So I was very proud of the fact that they were enor- 
mously interested in the law. But some of the questions were a lit- 
tle bit more than troubling in the sense that they reflected some 
distrust in their interactions with the judicial system and on how 
the community interacts with the judicial system. 

So one of our missions as a bar association is to try to educate 
youngsters about the fact that the law really is fair and is just and 
that it reflects them and that it is accessible to them. So it’s about 
that, it’s about access. 

Senator Kaufman. Professor Shaw, can you tell us, just from 
your vast background, just a little bit about the function of legal 
defense funds and how they serve society? 

Mr. Shaw. Sure. I worked for almost 26 years for the NAACP 
Legal Defense Fund, ending up being director, counsel and presi- 
dent. The Legal Defense Fund is the organization that was borne 
out of the NAACP, which I consider to be and I think most histo- 
rians would consider to be the oldest civil rights organization in 
this country, even though another claim has been made here today. 

But the Legal Defense Fund litigated Brown v. Board of Edu- 
cation and many of the major civil rights cases on behalf of Afri- 
can-Americans, but also others. PRLDEF was modeled after the 
Legal Defense Fund, as were many other legal defense funds, in- 
cluding some of the conservative legal defense funds that now exist 
in other institutions in other parts of the world. 

One of the things I would underscore, because I listened with 
great interest to some of the things that some of the witnesses said 
about Judge Sotomayor’s role as a board member, I know that as 
deputy director of the Legal Defense Fund and then director-coun- 
sel, we made sure that the board understood its role and the staff 
understood its role. 

The board was not responsible for the selection of cases or re- 
sponsible for legal strategy. In fact, I worked very hard to make 
sure that those lines remain drawn. That’s not to say that the 
board didn’t get engaged in policy, but the staff and the lawyers 
and the leadership of the organization have responsibility for legal 
strategy and, also, for deciding what cases would be filed. 

And I think that’s pretty much the way most legal defense funds, 
including PRLDEF, operated. 

Senator Kaufman. Thank you very much. I want to thank the 
entire panel for being here today. 

Senator Klobuchar. Senator Sessions. 

Senator Sessions. Thank you. Thank all of you. This is another 
good panel and I think it is enriching our discussion. These will all 
be part of the record. It is reflective of a commitment that the Sen- 
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ate should make and must make to make sure this process is han- 
dled correctly. So thank you all. 

I think the foreign law matter is a big deal to me. Some people 
make out like it is nothing to this, this is just talk. But it is baf- 
fling to me how a person of discipline would think that foreign 
opinions or foreign statutes or U.N. resolution could influence the 
interpretation of an American statute, some of which may be 1970, 
1776 

I think you mentioned, Mr. Rosenkranz, that Americans revere 
the Constitution. I remember at a judicial conference, 11th circuit. 
Professor Van Alstine said that if you respect the Constitution, if 
you clearly respect it, you will enforce it as it is written, whether 
you like it or not; if you don’t do that, then you disrespect it and 
you weaken it. 

And the next judge, someday further down the line, will be even 
more likely to weaken it further and just because you may like the 
direction somebody bent the Constitution this year in this case does 
not mean you are going to like it in the future, and our liberties 
then become greater at risk. 

Would you agree with that? 

Mr. Rosenkranz. Absolutely, Senator. 

Senator Sessions. Ms. Rao, you discussed of these philosophies. 
How do you feel about that? Ms. Rao, I am not a legal philosopher 
and one of the level thoughts I have had in the back of my mind, 
I think Judge Sotomayor would have been better served to stay 
away from legal philosophers. It may be the way her momma 
raised her and so forth. But legal philosophies are another thing. 

But she expressed some affirmation of legal realism. Is that not 
a more cynical approach to the law in which the theory is some- 
what to the effect that, well, it is not realistic to be idealistic about 
words having definite meanings and we all know judges do dif- 
ferently. 

Is that a fairly decent summary of that and the danger of that 
philosophy? 

Ms. Rao. I think that is one of the dangers of legal realism. I 
think that there are two parts of legal realism. There is one part 
that is largely descriptive, which is that legal realism means that 
often a judge’s viewpoint is going to influence their judging, and I 
think that everyone recognizes that’s a possibility. 

But I think many people go a step beyond that to say, well, a 
judge’s individual views should shape their judging, and I think 
that is a big step. 

Senator Sessions. So in this law review article, you have read 
that. Did you read the law review article she wrote? I am not sure 
it is an explicit endorsement, but it is certainly an affirmation of 
that philosophy in many ways in her references to it. Would you 
agree? 

Ms. Rao. It seemed that way to me, as well. And I think it’s also 
supported by her other statements in which she has said that there 
is no objective stance in judging. I think that is all part of the same 
general idea. 

Senator Sessions. And there were only perspectives, was that 
the language? Do you remember those words? 

Ms. Rao. Only a series of perspectives. 
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Senator Sessions. That does not mean much to me. I am not 
sure I am comfortable with a judge who thinks things are just a 
series of perspectives. 

Have any of you heen familiar with the French judicial philos- 
ophy that involves single decisions? I am told it is a technique that 
the French courts utilize to have — my time has 

Senator Klobuchar. You can keep going. Just speak in French 
from now on. 

Senator Sessions. I studied it for 2 years. My understanding is 
that the French courts frequently use very short, unsigned opin- 
ions, without dissents and without discussion. So it is very difficult 
to understand the principle behind their approach to law. 

So I just wonder about that. Are you familiar? I didn’t see any. 
Thank you all for your comments and thoughts. We appreciate it 
very much. This is an important issue and we value your insight. 

Senator Klobuchar. Thank you very much. Senator Sessions. 
And I wanted to thank all of you, as well. Actually, Mr. 
Rosenkranz, I did appreciate your testimony. I think it is a valued 
issue to discuss. But I just wanted to make it clear, when I asked 
you that question about the case, in fact. Judge Sotomayor has 
written or joined more than 3,000 opinions in her 17 years as a 
judge and she has never used foreign law to interpret the Constitu- 
tion or statutes, and including the case I mentioned. That does not 
mean that it is not a valid point to discuss. 

Mr. Rosenkranz. She has never used foreign law to interpret the 
Constitution. I think she may have used it to interpret a Federal 
statute. 

Senator Klobuchar. The point of the issue is that when you 
brought up the death penalty in the French system, is that she had 
not used foreign law. In fact, she sustained the death penalty in 
that case. Thank you. 

Senator Sessions. There is a national debate. Just Ginsberg fa- 
vored that in her speech. She endorsed the Ginsberg model and 
criticized the Scalia model. 

Senator Klobuchar. And then one last thing that I wanted to 
put on the record, a July 9 New York Times article entitled 
“Sotomayor Meted Out Stiff Prison Terms, Report Indicates,” in 
which it states that, “Most striking was the finding that across the 
board. Judge Sotomayor was more likely to send a person to prison 
than her colleagues. This was true whether the offender was a 
drug dealer or had been convicted of a white collar crime.” 

[The article appear as a submission for the record.] 

Senator Sessions. Well, on that subject, I would point out that 
the Washington Post study found that her criminal justice deci- 
sions were on the left side of the Democratic judges. 

Senator Klobuchar. You know what. Senator Sessions. We will 
put both articles in the record. Very good. 

Senator Sessions. Good deal. Mine is already in the record. 

Senator Klobuchar. Great. I just want to thank all of you. I 
know all of your thoughts were heartfelt and well researched. Es- 
pecially, thank you, Mr. Jeffries, for coming with a difficult situa- 
tion. I am so sorry about what happened to your brother. 
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We are going to break for 5 minutes and then Senator Kaufman 
is going to be taking over this next panel, our last panel. Thank 
you very much. 

Senator Sessions. I would note for the record it is highly un- 
likely that I would be a ranking member and that Senator Kauf- 
man would be chairing this Committee. What a remarkable devel- 
opment that is. 

Senator Klobuchar. Exactly. Just for everyone’s knowledge, 
Senator Kaufman was Senator Biden’s chief of staff for many, 
many years and took over his seat, and so now he is going to be 
chairing this Committee hearing. 

Ms. Romero. Madam Chair, if I may? 

Senator Klobuchar. This is just a free-for-all. Ms. Romero, 
please comment. 

Ms. Romero. No, I’m not commenting. I was just going to ask to 
ensure that the longer statement can be submitted and inserted 
into the record. 

Senator Klobuchar. Certainly. Everyone’s longer statements 
will be included in this record for all of the panels. So thank you 
very much. We will recess for 5 minutes and we will return. 

[Whereupon, at 6:57 p.m., the Committee was recessed.] 

After Recess [7:07 p.m.] 

Senator Kaufman. We will now call our final panel, saving the 
best for last, consisting of Patricia Hynes, Dean JoAnne Epps, Mr. 
David Rivkin, and Dr. Stephen Halbrook. 

Before we start, Michael J. Garcia was supposed to be here today 
but — ^be here for the hearing, but he thought it was going to be to- 
morrow. We all thought it was going to be tomorrow. Welcome to 
the Senate. You never know when things are going to happen. 
Without objection, what I would like to do is put his statement in 
the record. 

[The prepared statement of Mr. Garcia appear as a submission 
for the record.] 

Senator Kaufman. Also, Congressman Serrano is going to try to 
make it, but why don’t we do first — you know, as with in all the 
prior panels, all witnesses, as you know, are limited to 5 minutes 
for their opening statements. Your full written statement will be 
put in the record. Senators will then have 5 minutes to ask ques- 
tions of each panel. 

I would now like to ask the witnesses to stand and be sworn. Do 
you swear that the testimony you are about to give before the Com- 
mittee will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Ms. Hynes. I do. 

Ms. Epps. I do. 

Mr. Rivkin. I do. 

Mr. Halbrook. I do. 

Senator Kaufman. Thank you. 

Our first witness is Ms. Patricia Hynes. Patricia Hynes is presi- 
dent of the New York City Bar Association, a former Chair of the 
American Bar Association’s Standing Committee on the Federal Ju- 
diciary. She is also a senior counsel of Allen & Overy, LLP. She 
was Assistant U.S. Attorney in the Southern District of New York 
and clerked for Judge Joseph Zavatt in the U.S. District Court for 
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the Eastern District of New York. She is a graduate of Fordham 
Law School. 

Ms. Hynes, I look forward to your testimony. 

STATEMENT OF PATRICIA HYNES, PRESIDENT, NEW YORK 
CITY BAR ASSOCIATION 

Ms. Hynes. Thank you. Thank you, Chairman Kaufman, Rank- 
ing Member Sessions, and Senator Whitehouse. I am the president, 
current president of the Association of the Bar of the city of New 
York, and I appreciate the opportunity to speak to you this evening 
regarding the nomination of Judge Sonia Sotomayor to be an Asso- 
ciate Justice of the U.S. Supreme Court. 

I am joined this evening by Lynn Neuner, who is sitting right be- 
hind me, who chaired the Subcommittee of our Executive Com- 
mittee that conducted the evaluation of Judge Sonia Sotomayor. 

As this Committee is aware, the Association of the Bar of the city 
of New York is one of the oldest bar associations in the country, 
and since its founding in 1870 has given priority to the evaluations 
of candidates for judicial office. As far back as 1874, the association 
has reviewed and commented on the qualifications of candidates for 
the U.S. Supreme Court. 

It is a particular honor for me to participate in this confirmation 
process for this particular nominee. 

In May 1987, our association adopted a policy that directs the 
Executive Committee, our governing body, to evaluate all can- 
didates for appointment to the U.S. Supreme Court. The Executive 
Committee has developed an extensive procedure for evaluating 
Supreme Court nominees, including a process for conducting re- 
search, seeking views of persons with knowledge of the candidate, 
and of our membership of more than 23,000 members of the New 
York Bar and other bars. We evaluate the information we receive 
and express a judgment on the qualification of a person nominated 
to the U.S. Supreme Court. 

In 2007, the Executive Committee of the association moved to a 
three-tier evaluation system by including a rating of “Highly Quali- 
fied.” This is the first time the association has used the three-tier 
rating for a nominee to the Supreme Court. 

In evaluating Judge Sotomayor’s qualifications, the association 
reviewed and analyzed information from a variety of sources. We 
reviewed more than 700 opinions written by Judge Sotomayor over 
her 17 years on both the circuit court and the district court. We 
reviewed her speeches, articles, her prior confirmation testimony, 
comments received from members of the association and its com- 
mittees, press reports, blogs, commentaries, and we conducted 
more than 50 interviews with judicial colleagues, former law clerks, 
numerous practitioners, as well as an interview with Judge 
Sotomayor herself. 

The Executive Committee, on evaluating the qualifications of 
Judge Sotomayor, passed a resolution at its meeting on June 30th 
finding Judge Sotomayor highly qualified to be a Justice of the Su- 
preme Court based upon the committee’s affirmative finding that 
Judge Sotomayor possesses to an exceptionally high degree all of 
the qualifications enumerated in the association’s guidelines for 
evaluations of nominees to the Supreme Court, and those guide- 
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lines are: exceptional legal ability, extensive experience and knowl- 
edge of the law, outstanding intellectual and analytical talents, ma- 
turity of judgment, unquestionable integrity and independence, a 
temperament reflecting a willingness to search for a fair resolution 
of each case before the court, a sympathetic understanding of the 
court’s role under the Constitution in the protection of personal 
rights of individuals, and an appreciation of the meaning of the 
United States Constitution, including a sensitivity to the respective 
powers and reciprocal responsibility of Congress and the executive 
branch. 

These guidelines establish a very high standard which, in our 
opinion. Judge Sotomayor clearly meets. Specifically, the associa- 
tion found that Judge Sotomayor demonstrates a formidable intel- 
lect; a diligent and careful approach to legal decision-making; ex- 
hibiting a firm respect for the doctrine of judicial restraint, separa- 
tion of powers, and stare decisis; a commitment to unbiased, 
thoughtful administration of justice; a deep commitment to our ju- 
dicial system and the counsel and litigants who appear before the 
court; and an abiding respect for the powers of the legislative and 
executive branches of our Government. 

We believe Judge Sotomayor will be an outstanding Justice of 
the United States Supreme Court, and I am very grateful to this 
Committee for giving me the opportunity to express the views of 
the Association of the Bar. 

[The prepared statement of Ms. Hynes appear as a submission 
for the record.] 

Senator Kaufman. Thank you, Ms. Hynes. 

Our next witness is Dean JoAnne A. Epps. JoAnne Epps is the 
dean of the Beasley School of Law at Temple University, and she 
has taught at the International Criminal Tribunal for Rwanda. She 
is here today to speak on behalf of the National Association of 
Women Lawyers, where she serves as the Co-Chair of the Supreme 
Court. Dean Epps, I attended Temple for one course. I am sorry I 
did not graduate. But I have enjoyed Temple basketball for over 50 
years, so I am looking forward to your testimony. 

STATEMENT OF JOANNE A. EPPS, DEAN, TEMPLE UNIVERSITY 

BEASLEY SCHOOL OF LAW, ON BEHALF OF THE NATIONAL 

ASSOCIATION OF WOMEN LAWYERS 

Ms. Epps. Thank you very much, Mr. Senator. Senator Kaufman, 
Senator Sessions, Senator Whitehouse, I am really honored to be 
here this evening on behalf of the National Association of Women 
Lawyers, whose president, Lisa Horowitz, is seated behind me as 
I speak. And we are here today to urge your vote in support of the 
confirmation of Judge Sotomayor to be an Associate Justice of the 
Supreme Court. 

After careful evaluation of Judge Sotomayor’s background and 
qualifications, the National Association of Women Lawyers, NAWL, 
has concluded that Judge Sotomayor is highly qualified for this po- 
sition. She has the intellectual capacity, the appropriate judicial 
temperament, and respect for established law and process needed 
to be an effective Justice of the Supreme Court. She is mindful of 
a range of perspectives that appropriately should be considered in 
rendering judicial decisions and, if confirmed, will clearly dem- 
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onstrate that highly qualified women have a rightful place at the 
highest levels of our profession. We, therefore, encourage your vote 
in favor of her confirmation. 

Founded over 100 years ago, and with thousands of members 
from all 50 States, NAWL is committed to supporting and advanc- 
ing the interests of women lawyers and women’s legal rights. We 
campaigned in the 1900’s for women’s voting rights and the right 
of women to serve on juries, and we supported most recently this 
year the Lilly Ledbetter Fair Pay Act. 

In all of the intervening years, NAWL has been a supporter of 
the interests of women. As such, NAWL cares deeply about the 
composition of the Supreme Court and ensuring that it includes the 
perspectives of all Americans, especially those of women, not just 
because most of our members are women, but because all of our 
members care about issues that affect women. 

NAWL’s recommendation today is based on the work of NAWL’s 
Committee for the Evaluation of Supreme Court Nominees. In eval- 
uating the qualifications of Judge Sotomayor to serve as an Asso- 
ciate Justice, special emphasis was placed on matters regarding 
women’s rights or that have a special impact on women. Eighteen 
committee members were appointed by the president of NAWL and 
include law professors and a law dean, appellate practitioners, and 
lawyers concentrating in litigation. I co-chaired this committee to- 
gether with Trish Refo, a partner at Snell & Wilmer in Phoenix, 
Arizona. 

We divided our committee work into two categories. Like others 
who testified here today, we read a large selection of Judge 
Sotomayor’s opinions, and we interviewed more than 50 people who 
know her in a variety of capacities. Those who were interviewed 
described Judge Sotomayor as open-minded but respectful of prece- 
dent, which is consistent with what we found in her judicial opin- 
ions. She is courteous and respectful to those with whom she has 
professional interactions, including those who do not occupy posi- 
tions of status or influence. She has treated litigants, attorneys, 
and court personnel — and, in particular, for our committee’s re- 
view, women in the courts — with the utmost respect and profes- 
sionalism both in and out of the courtroom. Those who have 
interacted with Judge Sotomayor in other capacity, both before and 
after she was appointed, describe her as a good colleague, a team 
player, and supportive of institutional goals. 

Our review of Judge Sotomayor’s writing included her majority 
opinions, concurrences, dissents, and opinions that she wrote or 
joined in that were reviewed by the Supreme Court. And from that 
review, we have concluded that Judge Sotomayor has consistently 
displayed a superior intellectual capacity, a comprehensive under- 
standing of issues with which she was presented, and a thorough 
and firm grasp of the legal issues that have come before her. 

Looking at the clock, I would like to move to the final point that 
we would like to say. NAWL supports the confirmation of Judge 
Sotomayor for the important message that it conveys. NAWL does 
not believe that Judge Sotomayor should be confirmed solely be- 
cause she is a woman or a Latina, but the fact is that Judge 
Sotomayor is, as ultimately we all are, a product of her experi- 
ences. And for her, those experiences include life as a woman and 
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as a Latina. Both perspectives will be welcome additions to this 
Court’s deliberations. 

As a Nation, we have come a long way, but we still have much 
to do. Women are nearly half of this Nation, but a mere one-ninth 
of the Supreme Court. The disparity in representation is not trivial 
in effect. In the legal profession, although women have comprised 
50 percent or more of graduating law school classes for more than 
two decades, they continue to be markedly underrepresented in 
leadership roles in the profession. As of last year, women were only 
16 percent of equity partners in the country’s largest law firms; 99 
percent of the law firms in this country reported that their highest 
paid lawyer was a man. Just 23 percent of Federal district and cir- 
cuit court judges were women. Just 1.9 percent of all law firm part- 
ners were women of color. And 19 percent of the Nation’s law firms 
have not one lawyer of color. 

Your confirmation of Judge Sotomayor will, therefore, send a 
strong message to law firms, corporations. Government, and aca- 
demia that we must and can eliminate the persistent barriers to 
the advancement of women attorneys. It will reinforce what should 
be a standard expectation: that women of diverse ethnic back- 
grounds should, of course, occupy positions of parity with men. 

As others have said this week, I long for the day when it would 
not even occur to anyone to mention Judge Sotomayor’s gender or 
ethnicity, those matters having become non-noteworthy. But that 
time is not yet here. With this vote, you will send a message, most 
especially to the wonderful women and girls in your life, telling 
them not just that they matter but that issues of concern to them 
matter. 

In summary, NAWL, the National Association of Women Law- 
yers, found Judge Sotomayor eminently qualified for this position, 
but not simply because she is a woman. She has the intellectual 
capacity, the appropriate judicial temperament, and respect for es- 
tablished law and process to be an outstanding Supreme Court Jus- 
tice. She is mindful of the human component of law and symbolizes 
the triumph of intelligence, hard work, and compassion. Accord- 
ingly, NAWL strongly supports her confirmation and urges you to 
vote in favor of her. 

Thank you very much for the opportunity to be here today. 

[The prepared statement of Ms. Epps appear as a submission for 
the record.] 

Senator Kaufman. Thank you. Dean Epps. 

Our next witness is the Honorable Jose E. Serrano. Congressman 
Serrano, will you please stand and be sworn? Do you swear that 
the testimony you are about to give before the Committee will be 
the truth, the whole truth, and nothing but the truth, so help you 
God? 

Mr. Serrano. I do. 

Senator Kaufman. Thank you. 

Representative Jose Serrano represents the 16th Congressional 
District of New York in the Bronx. He is an active member of the 
Congressional Hispanic Caucus and now is the most senior member 
of the Congress of Puerto Rican descent. Previously, Representative 
Serrano served in the 172nd Support Battalion of the U.S. Army 
Medical Corps and was a member of the New York State Assembly. 
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Congressman Serrano, I look forward to your testimony. 

STATEMENT OF HON. JOSE E. SERRANO, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW YORK 

Representative Serrano. Thank you. And before you start the 
clock running, sorry I am late. I am Chairman of the Financial 
Services Appropriations Subcommittee. My counterpart is Senator 
Durbin, and we just passed our bill with 17 amendments, a motion 
to recommit, and a lot of issues that had nothing to do with my 
bill being discussed. 

Senator Kaufman. No one starts a clock on a member of the Ap- 
propriations Committee prematurely. 

[Laughter.] 

Representative Serrano. You are well taken care of. Senator. 

Senator Kaufman. Thank you. 

Representative Serrano. Senator Kaufman, thank you. Senator 
Whitehouse, thank you. Senator Sessions. Thank you so much for 
the honor you have given me by inviting me to testify on behalf of 
Judge Sonia Sotomayor. 

Today I represent the proudest neighborhood in the Nation — the 
Bronx, New York. I cannot begin to describe the pride and excite- 
ment that my community feels to know that one of our own stands 
on the verge of a historic confirmation to the Supreme Court. Like 
you, I am often greeted by constituents on streets, at diners, after 
church services, where I cut my hair, at the local bodega or my fa- 
vorite cuchifrito stand. Usually, we talk about a personal or con- 
gressional issue or simply a friendly greeting. Now they just talk 
about Sonia. 

They speak about her as if she was a member of their own per- 
sonal family, about their pride in her accomplishments. They show 
a profound understanding of just how significant this nomination 
is and how it proves that in our country everything is possible. 

One of the best examples of the significance of this nomination 
is the number of people who are watching these hearings. In the 
Bronx, and in many communities around the Nation, folks have 
come together to share this moment. That is a clear sign of the 
pride and joy that they feel. Back home, believe me, it is a celebra- 
tion. 

Like the nominee, my family moved from Puerto Rico to New 
York. Like her, I grew up in a public housing project in the Bronx. 
Like her family, we also struggled in our new surroundings. It was 
tough in the Bronx, but we had dignity and our eye on a better fu- 
ture. 

One of the proudest moments of my life came when I was first 
elected to the New York State Assembly with my classmate. Sen- 
ator Chuck Schumer. As we were being sworn in, a friend said to 
my father, “Don Pepe, you are a lucky man. You have two children. 
One son is a school teacher, and the other is an Assemblyman.” My 
Pop, with that wonderful accented English, looked at him and re- 
plied, “I busted my back to get lucky.” 

I am sure that Judge Sotomayor and her mother have had many 
similar moments. We are living our parents’ dreams, enabled by 
their sacrifices and years of hard work. But our story is not unique 
to the community we come from. All around our great Nation there 
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are people working day and night, saving, doing without, all in 
order that their children could live the life that they want for them. 

Sonia represents the hest of American culture. She comes di- 
rectly from the strand of our national character that says, “You can 
he anything you want.” It says, “Through hard work, you can reach 
the top in this country.” She is living proof that our dreams for our 
children are never impossible. 

When you invited me to speak, I wondered if my role here today 
was to tell you about her legal qualifications. Coming before you 
are many people who will speak to her work and the legal profes- 
sion. We know that she is highly regarded and that she has a deep 
understanding of the law and profound respect for the Constitu- 
tion. She comes before you with more Federal court experience 
than any other nominee in the last 100 years. You know, I quickly 
came to the conclusion that my role is to tell you about where she 
comes from, how she got to this point, and what this means for our 
country. 

We come from rough neighborhoods. We were surrounded by peo- 
ple making do on little. Sometimes there was desperation and de- 
spair. Around us were many distractions that could have taken us 
down a totally different road, but there was also ambition and peo- 
ple determined to make something of themselves. We came from a 
place where family comes first, where the core values are hard 
work and looking out for one another. 

As I moved out into the wider world, first through the Army and 
then in my political career, I learned that these were not liberal 
or New York or Puerto Rican or Latino values. They are American 
values. 

Bronx neighborhoods may not seem as similar to middle Amer- 
ica, but the values that we hold dear — family, freedom, looking out 
for the neighbors — are the same. Everyone watching this nomina- 
tion this week should know that based upon her background and 
ideals, they are in good hands with Judge Sotomayor. 

When I walk into the Capitol to work every day, I often stop and 
think how fortunate I am as a kid from a Bronx project to make 
it here. It is an incredible story that I have lived, but since she was 
nominated by President Obama, I have had to remember that my 
story pales in comparison to hers. 

In conclusion, this proud woman from the Bronx is perhaps the 
best and the brightest we have. She has risen to the top through 
her incredible intellect and hard, hard work. I know that her val- 
ues are your values and those of people around this country. Her 
story is my story. But her story is your story or that of your par- 
ents’ or your grandparents’. She will be a brilliant member of the 
Court, and I urge you to vote for her nomination, and I thank you 
for allowing me to show up late and for giving me this honor, which 
is one of the greatest I have ever had, to testify on behalf of this 
great woman. 

[The prepared statement of Mr. Serrano appear as a submission 
for the record.] 

Senator Kaufman. Thank you. Congressman. It is our honor hav- 
ing you here. 

Senator Sessions. Congressman, thank you. That was a beau- 
tiful statement. 


VerDate Nov 24 2008 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 00575 Fmt6601 Sfmt6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



564 


Representative Serrano. Thank you. 

Senator Sessions. We appreciate it very much. 

Representative Serrano. And with your permission — I do not 
know if it is allowed — I have some statements I have made about 
her in the past in 1998 and 1999 that I would like to submit for 
the record. 

Senator Kaueman. Without objection. 

Representative Serrano. Thank you. 

[The statements appear as a submission for the record.] 

Senator Kaueman. Our next witness is Mr. David Rivkin. David 
Rivkin is a partner in the law firm of Baker Hostetler. Previously, 
he was Associate Executive Director and Counsel to the President’s 
Council on Competitiveness at the White House He also worked in 
both the Department of Justice and the Department of Energy. 

Mr. Rivkin, I look forward to your testimony. 

STATEMENT OF DAVID RIVKIN, ESQ., PARTNER, R AKE R 

HOSTETLER, LLP, AND CO-CHAIRMAN, CENTER FOR LAW 

AND COUNTERTERRORISM, FOUNDATION FOR DEFENSE OF 

DEMOCRACIES 

Mr. Rivkin. Chairman Kaufman, Ranking Member Sessions, I 
want to thank you for the opportunity to testify here today. Indeed, 
I am honored to be here. Let me begin, though, by noting briefly 
that I am appearing here on my own account and do not represent 
the views of my law firm, its clients, or any other entity or organi- 
zation with which I am affiliated. I am also not expressing a view 
as to how you should discharge ultimately your advise-and-consent 
function. 

Without a doubt. Judge Sotomayor is both an accomplished jurist 
and an experienced lawyer. It is, nevertheless, critical that the 
Senate weigh her understanding of the judiciary’s proper role in 
our constitutional system before consenting to her appointment. 

In my view, it is particularly essential that the Senate probe her 
views on the proper judicial handling of national security cases. 
This is the case for two distinct reasons. 

First, the United States remains engaged in a protracted global 
war against al Qaeda and the Taliban. Winning this war is essen- 
tial to our country, and its conduct has presented novel legal chal- 
lenges rarely seen in previous conflicts. 

Second, despite Judge Sotomayor’s long and distinguished service 
on the Federal bench, she has not had the occasion to consider 
many cases in the national security area. Therefore, the central 
topic of the Committee’s inquiry should be Judge Sotomayor’s un- 
derstanding of the proper role of Article III courts vis-a-vis the ex- 
ecutive and legislative branches in the area of national defense. To 
the extent that these hearings in your judgment have not produced 
sufficient information regarding her views in this area, I would 
urge the Committee to pose written questions to her. 

As you know. Congress and the President have traditionally been 
accorded near plenary authority in the national defense and foreign 
policy arenas, particularly when the conduct of armed conflict is in- 
volved. In recent years, however, the Supreme Court has dramati- 
cally expanded its role in these areas. In my view, this has signifi- 
cant implications for our Government’s ability to prevent another 
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devastating attack on the United States and be able to win this 
war. 

Indeed, there can be little doubt that the principles the Supreme 
Court has developed since Hamdi v. Rumsfeld was decided in 2004 
make it far more difficult for the United States to defeat any 
enemy that resorts to unconventional warfare. 

For example, the Supreme Court has imposed what has proven 
to be an unworkable habeas corpus regime with regard to the de- 
tainees now held at Guantanamo Bay, Cuba. 

Meanwhile, the lower courts have begun the process of extending 
this habeas regime to individuals captured and held by the United 
States in other parts of the world, particularly at the Bagram Air 
Force Base in Afghanistan. This development threatens our ability 
to wage war in the Afghan theater in general and presents prob- 
lems for operations of our special forces in particular. 

I want to emphasize that this judicial activism was not prompted 
by, nor even exclusively directed at, the previous administration’s 
allegedly exaggerated view of executive power. To begin with, the 
Bush administration’s use of Presidential powers, in my view, was 
far more modest than that of any previous wartime American 
President. 

Second, in striking the key parts of the Military Commissions 
Act of 2006 in the 2008 Boumediene case, the Supreme Court in- 
vaded the constitutional prerogatives of both political branches. 
The Court’s majority did not seem to be particularly troubled by 
the fact that Congress and the President worked in concert at the 
very height of their respective Article I and Article II constitutional 
prerogatives as identified in Justice Jackson’s seminal Youngstown 
Sheet & Tube analysis. 

The substance of these cases aside, I am also troubled by some 
of the stated assumptions that seem to undergird this ongoing 
wave of judicial activism in the national security area. These as- 
sumptions basically are that the courts are the best guardians of 
civil liberties and that the extension of judicial jurisdiction over all 
national security issues would produce a superior overall policy for 
our Nation. This view is both a historical and profoundly at odds 
with our constitutional fabric. When Article III courts extend juris- 
diction over matters that are not properly subject to judicial juris- 
diction, they act extra-constitutionally. Such an action by the 
courts, even if cloaked in the high-minded language of individual 
liberty, is no better than any extra-constitutional exertion of au- 
thority by congressional or executive branch. 

As we address these issues today, I note that these concerns are 
now shared by both sides of the aisle. Despite criticizing President 
Bush’s wartime policies during last year’s campaign. President 
Obama has continued virtually all of them. His administration’s 
litigation strategy on all of the pending key national security issues 
is identical to that of his predecessor. This is especially true with 
regard to the detention of captured enemy combatants without trial 
outside of the United States. 

His policies will continue to be challenged in the courts, and the 
Supreme Court is certain to play a central part in determining 
what those policies should be. If Judge Sotomayor is confirmed, her 
rulings will have immense consequences for our country’s safety 
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and security. I believe the Senate owes it to the American people 
to engage her on these issues fully and openly. 

I thank you for the opportunity to share my views with the Com- 
mittee, and I look forward to your questions. 

[The prepared statement of Mr. Rivkin appear as a submission 
for the record.] 

Senator Kaufman. Thank you, Mr. Rivkin. 

Our final witness in this panel is Dr. Stephen Halbrook. Dr. Ste- 
phen Halbrook has practiced law for over 30 years and has au- 
thored or edited seven books and numerous articles on the Second 
Amendment. Most recently, he drafted the amicus brief for the Su- 
preme Court case District of Columbia v. Heller, which was signed 
by Vice President Cheney, 55 Senators, and 250 Members of the 
House of Representatives. He is a graduate of Georgetown Univer- 
sity Law Center. 

Mr. Halbrook, I look forward to your testimony. 

STATEMENT OF STEPHEN HALBROOK, ATTORNEY 

Mr. Halbrook. Thank you. Chairman Kaufman, Ranking Mem- 
ber Sessions, Senator Whitehouse. We’ve learned that Judge 
Sotomayor ended the great baseball strike and we’ve learned that 
she was and she is a fan of the New York Yankees. 

However, in her decision in Maloney v. Cuomo, had the State of 
New York decided to ban baseball bats, it would be upheld under 
the rational basis test. A1 Capone proved that you could bash out 
the brains of two colleagues with a baseball bat. 

Instead of banning one big piece of wood called a baseball bat. 
New York State banned two little pieces of wood connected by a 
cord called a nunchaku, and that’s what the court upheld in the 
Maloney case. 

But for our purposes, the issue is the decision in Maloney that 
the Second Amendment does not apply against the states through 
the 14th Amendment. The court relied — the only Supreme Court 
case relied on by Maloney was Presser v. Illinois, which simply held 
that the First and Second Amendments do not apply directly to 
state action. It was never raised whether the 14th Amendment in- 
corporated the Second Amendment through the due process clause. 

Presser relied on Cruikshank. Cruikshank relied on pre-14th 
Amendment cases deciding that the Bill of Rights did not apply di- 
rectly against the states. But we find out in Heller, the Heller deci- 
sion, footnote 23, that Cruikshank does not apply because it did not 
engage in the kind of modern 14th Amendment analysis that’s re- 
quired by the Supreme Court’s cases decided primarily in the 20th 
century that Bill of Rights guarantees, especially substantive guar- 
antees, apply to the states through the due process clause of the 
14th Amendment. 

Despite that admonition in the Heller case, decided a year ago, 
the panel in the Maloney case did not say anything about the mod- 
ern incorporation analysis. Now, Judge Sotomayor did say yester- 
day that under Supreme Court precedent, the Second Amendment 
does not apply against the states through the 14th Amendment. 
That’s an inaccurate statement. The Supreme Court has never de- 
cided that issue. 
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Now, there are pending before the Supreme Court two cert, peti- 
tions on that issue, NRA v. Chicago, which arose out of the Sev- 
enth Circuit, upholding the Chicago handgun ban, held that incor- 
poration had to be decided by the Supreme Court. That court was 
not able to do it. 

And Mr. Maloney has filed his own cert, petition and, in fact, he’s 
asked that, if cert, is granted in NRA v. Chicago, that his case be 
consolidated with the NRA case. 

Now, in her questionnaire, in response to this Committee’s ques- 
tions, Judge Sotomayor stated that “conflict of interest would arise 
from any appeal arising from a decision issued by a panel of the 
Second Circuit that included me as a member,” and she stated that 
she would recuse herself in that case. 

She has decided the issue now pending before the Supreme Court 
and, therefore, we would expect and we would hope that she would 
recuse herself if she is, in fact, confirmed. 

Now, another per curiam case that she participated in deciding, 
Sanchez-Villar, has disturbing concerns involving both Second and 
Fourth Amendment rights. That case held that the mere possession 
of a firearm gave rise to probable cause to search, seize and arrest 
the person in possession thereof. 

Apparently, under New York law, it’s a crime to possess a fire- 
arm and it’s only an affirmative defense that you have a license for 
it. In that case, the court stated that the right to possess a gun is 
clearly not a fundamental right. 

That was totally unnecessary to the decision. It upheld a convic- 
tion of an illegal alien for possession of a firearm. And the correct 
decision would be to say that illegal aliens don’t have Second 
Amendment rights, and, in fact, the court disregarded a Supreme 
Court decision in Verdugo-Urquidez, decided in 1990, which explic- 
itly stated that the people that the term “the people” in the First, 
Second and Fourth Amendments refers to are the members of our 
national community and not to aliens and not to illegal aliens. 

A third case I want to mention briefly. United States v. Cavera, 
an en banc decision by the Second Circuit, upheld a Gun Control 
Act prosecution and the sentencing under it. Judge Sotomayor 
wrote a dissenting opinion that I think is commendable. 

She made a statement that “Arbitrary and subjective consider- 
ations, such as a judge’s feelings about a particular type of crime, 
should not form the basis of the sentence,” and she explained in 
great detail the reason for that. That’s exactly the way the law 
should be interpreted and constitutional rights should be inter- 
preted, as well. I think she made the correct decision in that case. 

The question now is whether she will also take Second Amend- 
ment rights seriously, and that’s the big unanswered question. 
Thank you. 

Senator Kaufman. Thank you, Mr. Halbrook. Congressman 
Serrano, you talked about your district and how people feel. How 
are young people growing up going to be affected by Judge 
Sotomayor being on the Supreme Court? 

Representative Serrano. It’s amazing that you ask that ques- 
tion. And I assure the rest of the panel I did not give him that 
question. But I was talking to my chief of staff this morning, who 
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was telling me how many watching parties were taking place in my 
district this week. 

Watching parties, people come together with covered plates, they 
bring food and they watch. And the question that seems to be ris- 
ing out of the young people is, “What do I do to go to law school? ” 

Now, I don’t know if this country needs more lawyers, because 
you know the jokes about that, and I better stop, because I’m not 
a lawyer. But I believe that what it has done more than anything 
else — and it’s not just her being on the Supreme Court, but the ex- 
changes between this panel and the judge — is that people are be- 
coming more aware of law cases, of law issues. 

And so No. 1, I think it will invite young people to consider a 
legal profession. Second, the issue of pride is so important in your 
own life. 

When I was a young man, there weren’t many Puerto Ricans for 
me to look to in New York as successes. So I always looked to Ro- 
berto Clemente, the baseball player, who was such a dignified man 
and who insisted on being called Roberto and not Bob, and then 
later on said Bob was Okay. And I saw that growth and then his 
death was part of that dignity of that man. 

But now, it’s a different story. Now, there are some people who 
look to me. There are people who look to artists. There are people 
who look to other people. 

But in closing, let me just say this. Nothing that you can accom- 
plish in this country looks bigger than the presidency or the Su- 
preme Court. So, obviously, it’s going to inspire people to say, “I 
can do it.” 

And, in fact, she told you here, while she was answering some 
tough questions, that, in many cases, she was telling people, ‘You 
can make it. You can make it.” And there’s nothing more pro-Amer- 
ican than to say to somebody, “You can make it.” 

Senator Kaufman. Thank you. Ms. Hynes, how did Judge 
Sotomayor’s experience as a prosecutor and a commercial litigator 
affect your ruling on her qualifications? 

Ms. Hynes. Well, it just shows how well rounded she is. I was 
a prosecutor. Indeed, Bob Morganthau appointed me in 1967 and 
in those days, I was the one woman in that office of 100 — I have 
a great picture of a sea of 100 men and I sit behind Bob, who was 
the boss. Right? And he started my career as he did Judge 
Sotomayor’s. I’ve had a wonderful career, but he gave me that op- 
portunity. 

And I spent 15 years in the prosecutor’s office and I went up 
through the ranks and became executive assistant. But when I left 
the prosecutor’s office and went out into practice on the defense 
side, you really get the appreciation that there are two sides to an 
issue. You really have to measure and judge. 

So I think it makes her more well rounded, that she’s seen the 
prosecution side, those issues, the tensions, you heard the rep- 
resentative of the police association. You have Louis Freeh, who we 
all worked with in that same office. 

So she has the appreciation of those tensions, but she also under- 
stands the defense side and she combines that with the commercial 
litigator, a prosecutor, a trial judge, and an appellate judge. She is 
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the total package. She is the total package and she has done it in 
the best possible way. 

And when I listen, as I’ve tried to do to all of the testimony, I 
think you just have to look at what her background is and her 
record. And after that, your question should be answered, because 
she has been a terrific example of someone who has very, very 
carefully applied the law and done what she thought was right. 

We are all proud of her. When I say I’m particularly proud to be 
here tonight for this candidate, it’s because in New York, we know 
the quality of the judging that we have gotten from Judge 
Sotomayor. 

Senator Kaufman. Thank you very much. Dean Epps, based on 
your analysis of your organization of her record, how would you 
speak about Judge Sotomayor’s judicial temperament? 

Ms. Epps. Thank you very much. Senator. We asked a lot of peo- 
ple who had the opportunity to appear before Judge Sotomayor, to 
appear as opposing counsel, to work with her as co-counsel, to be 
litigants before her, and we found universally that people thought 
she had an extraordinarily appropriate judicial temperament. 

That doesn’t mean that she’s not passionate, which we believe 
that she is. But in all responses, people described her as respectful, 
considerate and kind. And so on that particular issue, we were 
thoroughly satisfied that she has the temperament to be an appro- 
priate associate justice of the Supreme Court. 

Senator Kaufman. Thank you. Ranking Member Sessions. 

Senator Sessions. Thank you. Congressman, thank you for your 
eloquence. I just appreciate that very much. Ms. Hynes, your pro- 
fessionalism and approach is worthy of the New York Bar Associa- 
tion. I agree with you, from the beginning, that her experience is 
really the rich kind of experience, almost an ideal experience for 
any Federal appellate judge. 

We have wrestled with a lot of issues that are controversial in 
the legal system today and a lot of us care deeply about those 
things. We are worried about some of the things we see in the 
courts. So that affects how you approach a nominee. But her back- 
ground and her integrity is exceptional and I appreciate that. 

Ms. Epps, thank you for your testimony. Mr. Rivkin, I just want 
to take a minute, because I guess Senator Lindsey Graham asked 
some questions about national security issues. 

You know that Congress and the President have traditionally 
been accorded near plenary authority in national defense areas. 
That is, I think, consistent with the heritage of our country, up 
until very recent years, post 9/11 years. 

I call your attention to a case before the second circuit. Doe v. 
Mukasey, last year, and that is Attorney General Mukasey, former 
judge from New York, Mukasey, in which a three-judge panel that 
included Judge Sotomayor ruled, in part, that certain provisions of 
the Patriot Act were unconstitutional under the First Amendment. 

Specifically, the panel found unconstitutional the provisions of 
the Patriot Act allowing senior government officials to certify that 
the release of certain documents would endanger national security. 

The panel stated, “The fiat of a government official, though sen- 
ior in rank and doubtless honorable, cannot displace the judicial 
obligation to enforce constitutional requirements.” 
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Does that give insight into Judge Sotomayor’s approach to law? 
The opinion went on to state, “Under no circumstances should the 
judiciary become the handmaiden of the executive.” 

Mr. Rivkin. I think it’s a troubling opinion, Senator Sessions. It 
may strike some people as a technical case. The panel was con- 
cerned with the fact that the certifications by senior government of- 
ficials had to be treated by the courts as conclusive expressed ab- 
sent a showing of bad faith, and this view that the scheme unduly 
displaces judicial power, that it makes judiciary a rubber stamp. 

And I find that surprising in a couple of ways. First of all, I don’t 
see how you can read the statutory language as establishing a rub- 
ber stamp in the context of a bad faith inquiry, let’s say, by the 
director of FBI in making the certification as to the national secu- 
rity consequences of the disclosure of this information. 

You can ask the director, “How did you make the decision? What 
facts did you look at? Was that something you did generically? Did 
you drill down on it? How often have you rejected such requests in 
the past? ” 

So it is a meaningful scrutiny — it’s a deferential inquiry, but it’s 
a meaningful inquiry. So I don’t understand, especially in a facial 
challenge, why would you dismiss it as unconstitutional in a few 
short sentences. 

Second, there is nothing unique about treating certifications by 
government officials as conclusive. There are numerous other crimi- 
nal justice contexts, including, for example, immunity orders aris- 
ing in the context of grand jury proceedings, or requests, for pen 
register information, where such certifications have been treated 
with enormous deference by the court. 

What’s interesting, from my perspective. Senator Sessions, is 
that, ironically enough, more deference has been shown over the 
years to these types of certifications in pure criminal justice cases 
(drug cases, health fraud cases), than in national security cases, 
even though, to me, the public safety concerns are far more pal- 
pable in a terrorism case and justify greater judicial deference to 
the executive. 

Senator Sessions. I have seen some of that in our Committee. 
Could you briefly give me this answer and see if I am correct? We 
have got a lot of people that contend that captured enemy combat- 
ants are entitled to habeas corpus. 

Even in our Committee, Senators have contended we denied ha- 
beas corpus. We have repealed habeas corpus. It is in the Constitu- 
tion. Why would you deny it to these captives? 

But is it not true that when the Constitution was written, it 
made provision for the habeas corpus, that it would never interpret 
it as applying to enemy combatants that were captured on the bat- 
tlefield? 

Mr. Rivkin. And held overseas. That is absolutely right. That 
was the teaching of the post-World War II, Eisentrager case. That 
was something that never happened throughout 200 years of Amer- 
ican history. Yet the Supreme Court, in the space of four short 
years, has changed this and imposed a habeas regime to test the 
Executive’s military detention decisions. 
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Senator Sessions. President Bush actually relied on the historic 
interpretation. He was criticized because the Supreme Court basi- 
cally changed the law later. Is that correct? 

Mr. Rivkin. That’s correct. And the Bush administration merely 
followed the well established legal architecture, Senator Sessions. 
For anybody who has seriously looked at the case law, their legal 
positions were entirely reasonable and solidly anchored in binding 
precedent. 

It is Supreme Court that went away from it own opion decisions. 
What’s even more regretable, from my perspective, is that lower 
courts are now expanding this further. The biggest problem now is 
that the lower courts are then extending constitutional habeas to 
Bagram. 

Senator Sessions. And reading Miranda warnings, it appears. 

Mr. Rivkin. Miranda warnings are now being roughly read when 
captering enemy combatants on foreign battlefields. 

Senator Sessions. Mr. Halbrook, you wrote the brief on behalf 
of 55 Senators in the Heller case and your view, I guess, was ac- 
cepted. 

Is it true that the decision, the Maloney decision, that Judge 
Sotomayor was a member of the panel that ruled on it, and you 
have expressed concerns about it, is it not true that that case will 
need to be reversed or the Second Amendment does not apply to 
the states in any city in the country and state government could 
completely deny people the right to keep and bear arms? 

Mr. Halbrook. Senator Sessions, the basic issue was, first of all, 
the meaning of the Second Amendment. In Heller, the court said 
it protects an individual right to keep and bear arms, including 
possession of a handgun in your home. 

And Judge Sotomayor’s answers to questions about that decision, 
by the way, this week, have been very noncommittal as to whether 
she agrees with the decision. She does recognize that it’s precedent, 
of course. 

And then the next issue is whether the Second Amendment ap- 
plies to the states through the 14th Amendment due process 
clause, like virtually every other Bill of Rights freedom, assembly, 
petition, free speech, press, unreasonable search and seizure, the 
right to counsel, the whole works. 

And it’s only logical, once it has conceded, it has held that it’s 
an individual right, that it would be considered an explicitly guar- 
anteed right in the Constitution. Being explicitly guaranteed nor- 
mally means it’s a fundamental right and the test of — instead of 
rational relation, the compelling state interest test would apply, 
like other fundamental rights. 

So that’s the issue that’s before the Supreme Court right now. 

Senator Sessions. Regardless of whether or not the precedent 
justified the decision in Maloney, and I think we can argue about 
that, but the point is that decision would eviscerate effectively the 
protection, the constitutional protection to keep and bear arms, if 
it became the Supreme Court opinion. 

Mr. Halbrook. That would be correct. 

Senator Sessions. The Supreme Court affirmed that approach. It 
is going to need to reverse that approach or the Second Amend- 
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ment is severely weakened and really eviscerated. Is that right fun- 
damentally? Am I exaggerating? 

Mr. Halbrook. Well, most of the firearms laws — that’s correct. 
There’s 20,000 firearm laws on the books and most of them are at 
the state and local level, not Federal law. 

The Federal Gun Control Act has expanded greatly in the past 
years, but most firearms possession issues involve state and local 
law. And the ruling in the seventh circuit case in NRA v. Chicago 
and the ruling in Maloney is that the Second Amendment has no 
application to states and localities. 

So you could ban firearms. You could ban anything you wanted 
to ban. Anything that would be an arm, the Second Amendment 
just doesn’t apply. It would be a curious doctrine that here you 
have the fundamental right, protected in the Bill of Rights, to say 
that it only applies to the Federal Government. 

The 14th Amendment’s framers desired and intended that the 
bill of rights guarantees apply to the states through the 14th 
Amendment. And one of the big issues of protection was the right 
of freed slaves to keep and bear arms, because they were violated 
by the Black Codes that were enacted by the southern states after 
the Civil War. 

And to get rid of that kind of discrimination, to allow freedmen 
to keep and bear arms, to have free speech and to have all the 
other rights that are set forth in the Bill of Rights, that was the 
intent of the 14th Amendment and that’s the issue before the Su- 
preme Court now and that’s the issue that Maloney decided ad- 
versely. 

Senator Sessions. Thank you, Mr. Chairman. You are very kind. 

Senator Kaufman. Senator Whitehouse. 

Senator Whitehouse. Thank you. Chairman. Here we are with 
the last panel, last witness, last question or last questioner any- 
way. I do not want to cause undue trouble, but I would like to react 
to Dr. Halbrook’s testimony, which, first of all, I think was fine. 

You are very learned. You are outside counsel for the National 
Rifle Association. You are knowledgeable about their issues. You 
have won these cases in court before. Your advocacy was ardent, 
but also very polite and cordial. 

So I have no problem with what your testimony said. My concern 
is this, and I mention this in front of the ranking member, because 
he has been energetic on this point. There have been an array of 
witnesses who have made similar points and there has been an 
array of questioning, really almost nonstop questioning on Heller 
and Maloney. 

As I understand the history of this, for 220 years, the United 
States Supreme Court never recognized any individual right to 
bear arms. Just last year, a new conservative majority, by the 
barest of majorities, discerned, for the first time, a new constitu- 
tional right, individual right, to bear arms, which is fine. That is 
now the law of the land. 

But it applied only in D.C. So it applied only to Federal law. So 
the case itself never reached the question of the application of the 
individual right that Heller announced in its application to the 
states or, for that matter, to municipalities. 
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And that is against a background tradition of fairly extensive 
regulation of firearms by states and municipalities, restrictions on 
felons in possession, regulation of permits to carry concealed weap- 
ons, sentencing enhancement for armed crime, prohibitions against 
unauthorized discharge of firearms in city limits and so forth, all 
of which are well established. 

Now, it could well be that when the Supreme Court is presented 
with an opportunity to discuss Heller and to evaluate whether it 
should be extended to apply against states and municipalities, that 
it may choose to do that. But it strikes me that that is presently 
an undecided question by the Supreme Court. 

And as you yourself said a moment ago, the question of the appli- 
cation of precedent in Maloney is one we can argue about. What I 
would hate to have happen here would be to create an atmosphere 
in which a Supreme Court candidate feels that he or she is going 
to walk into a volley of fire if he or she will not announce in ad- 
vance or signal in advance an intention to expand Heller beyond 
where it now is, where the law has never gone before. 

Maybe it should go there, maybe it will go there, but the point 
of fact is that at this point in time, it has not gone there. I believe 
there is a point at which it verges on unseemly lobbying of the 
nominee to send signals as to where she will vote when the inevi- 
table petition to expand Heller gets brought before the court. 

I do not think it is appropriate for her to decide that matter. I 
do not think her decision in Maloney is outside of the bounds of 
normal judicial precedent, particularly in light of the unique cir- 
cumstances of the Heller decision, the 220 years of having never 
discovered the right before, the limitation to Federal law by virtue 
of being a D.C. case, and the long history of state and municipal 
regulation of firearms without constitutional objection. 

So it seems to me that a cautious judge, small “C” conservative 
judge, would be inclined not to expand Heller at that point, but to 
make her decision within what she perceived the law to be at the 
time and then if the court wanted to further expand this new con- 
stitutional right, that would be the job of the court. 

But I hope that we have not, in the course of this hearing, begun 
to trespass into a point in which the message is being sent to Jus- 
tice Sotomayor or to subsequent nominees that they need to signal 
how they will rule on a case that the Supreme Court has not yet 
decided in order to achieve confirmation, because I think, again, 
that crosses a boundary between testing the credentials of a can- 
didate in a proper advise-and-consent and what is, I think, un- 
seemly and improper for the advice and consent process, which is 
to seek commitments in future cases or to lobby as to outcomes in 
future cases. 

I know that the ranking member feels very strongly about that 
this right should be extended and we will all have the opportunity 
in due course to make our views known. But I just want to point 
out that I think in this advise and consent process, there is a point 
at which making one’s point about something does trespass on un- 
seemly lobbying. 

I am not sure we have reached that point yet, but I think we are 
in that neighborhood anyway and I would hope that my colleagues, 
as they evaluate Justice Sotomayor, would take that into consider- 
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ation and evaluate her based on her talents, her abilities, and not 
on her failure to give what I think would be an improper advanced 
signal as to how she might rule as a Supreme Court justice in Hell- 
er 2, whatever the case will be named. 

Senator Sessions. Well, you are a good lawyer and you make a 
good point. I would say two things. 

Senator Whitehouse. We were both U.S. attorneys, so we argue 
with each other all the time. 

Senator Sessions. He is my chairman of the Courts Sub- 
committee. But two things I would say about it. Number one, it has 
been appropriate to ask nominees about cases they decided, and 
she has decided this case. 

And I think Senator Kyi made a good point. If her case were the 
one that goes up to the Supreme Court, certainly, she would recuse 
herself, would have to, I think, under the rules, and maybe even 
if another one with the very same issue comes up, maybe she 
should consider it. 

Number two, let me tell you what the average American thinks. 
Just reading the words in the Constitution, it says “Congress shall 
make no law respecting the establishment of religion or free 
speech.” It says Congress. That means the U.S. Congress. But that 
applies to the states. That has been incorporated. 

The Second Amendment says, well regulated militia, “the right 
of the people to keep and bear arms shall not be infringed.” So that 
one, all that stuff, it just seems to apply to the people. 

Senator Whitehouse. I think the ranking member is a very good 
lawyer and he makes a very good argument. My only point is that 
the 

Senator Sessions. Maybe we ought to have the experts on that. 

Senator Whitehouse. — Supreme Court has not accepted that ar- 
gument yet and until it does, it is an unanswered question. Again, 
I do not want to say that we have trespassed that point at this 
stage, but I do think that it is worth demarcating as we go through 
this advice and consent process. 

But there does come a point where it begins to look like we are 
pressuring candidates to reach a particular outcome and to make 
pledges about a particular outcome rather than simply evaluating 
the merit of their decisions. 

But your argument is very well made and it may very well pre- 
vail when that case comes before the Supreme Court. 

Senator Kaufman. I thank the panel. I have no further ques- 
tions. 

Senator Sessions. Mr. Chairman, it has been great to serve 
under your leadership. 

Senator Kaufman. This has been great. This is a great panel. 

Senator Sessions. Who needs Pat Leahy? Don’t you tell him I 
said that. 

[Laughter.] 

Senator Kaufman. I need Pat Leahy. All I need is Pat Leahy and 
a member of the Appropriations Committee. I want to thank the 
panel and, frankly, I want to thank all the panels. 

This is an incredible process. The ranking member said, when he 
first started, that this is an educational experience for the Amer- 
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ican people. I have been dealing with this process for a long time 
and I really think that is true. 

People get to stop for a minute, look at our Constitution, look at 
the way our process works, and this is a wonderful week in which 
people came, they argued, they fought, just this last exchange. 

Everyone can say what they think. We had not just the members 
of the Senate, but Members of Congress, from the public. I just 
think it is a wonderful example of what a great country this is and 
how our Constitution works. 

I would also like to thank Chairman Leahy and Ranking Member 
Sessions for doing a very thorough hearing, being very open to let- 
ting people go where they go and, yet, still getting this whole thing 
done in record time. 

This is an incredibly important process. I believe, as a student 
of the Congress, outside of the decision to go to war, the decision 
of who is going to be on the Supreme Court is the single most im- 
portant decision that you make as a United States Senator, be- 
cause when you pick a member for the Supreme Court, you are 
picking someone who serves for life. 

If Judge Sotomayor is confirmed and serves in the court, she will 
probably be here long after this panel of Senators is gone, except 
for Senator Whitehouse. But anyway, I just want to thank every- 
body for doing that. The Chairman has left the record open until 
5 p.m. 

Senator Sessions, anything you would like to say? This hearing 
is hereby adjourned. 

[Whereupon, at 8:04 p.m., the meeting was concluded.] 

[Questions and answers and submissions for the record follow.] 

[Additional material is being retained in the Committee files, see 
Contents.] 
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QUESTIONS AND ANSWERS 

The Standing Committee on the Federal Judiciary 
American Bar Association 

Responses to Written Questions 
Regarding 

The Nomination Hearing of Judge Sonia Sotomayor 
July 17, 2009 

Responses Submitted on July 22, 2009 


A. Responses to Questions Submitted by Senator Charles E. Grasslev 

1. As a general rule, doe§ the ABA keep confidential the names of the people it has 
interviewed, as well as its materials dealing with deliberations and analysis of the nominee? 
This information is not available to the Judiciary Committee, right? 

Confidential materials dealing with deliberations and analysis of the nominee are not available to 
the Senate Judiciary Committee. These materials are not disclosed to any persons other than the 
15 members of the Standing Committee on the Federal Judiciary. A linchpin of the Standing 
Committee’s nonpartisan peer review that the Committee conducts on each nominee is the 
pledge of confidentiality. For the entire 60 years during which the Standing Committee has 
conducted these peer reviews, it has promised to maintain — and has maintained - the identities 
of all persons who provide information regarding the professional qualifications of a nominee. 

The assurance of confidentiality is critical to the peer evaluation because it allows the Standing 
Committee to obtain candid and sensitive assessments of a nominee’s professional qualifications 
from lawyers, judges and others. Absent such an assurance, the Standing Committee would not 
be able to obtain this essential information and perform a meaningful, thorough and objective 
evaluation of the professional qualifications of a nominee. Over the years, and as recent as the 
evaluation of Judge Sotomayor, members were informed by individuals interviewed that they 
were willing to provide the detailed and candid assessments of a nominee’s professional 
qualifications only because of the assurance of confidentiality. 

Confidentiality is so critical to our process that it is discussed throughout the Backgrounder, the 
Standing Committee’s explanatory booklet setting forth the policies and procedures under which 
the Standing Committee conducts it evaluations. As we state in the Backgrounder: 

A cornerstone of the Committee’s peer review process is confidentiality. The 
Committee strictly maintains the confidentiality of its internal evaluation 
materials and reports, which are not disclosed to anyone other than 
Committee members. 


♦ * 
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The Committee maintains the strict confidentiality of the identity of all 
judges, lawyers and other individuals who provide information the 
professional qualifications of a prospective nominee unless the interviewee 
agrees to waive confidentiality. Confidentiality is essential to its ability to 
obtain candid assessments of a prospective nominee’s professional 
qualifications. 

Even with the pre-nomination evaluation process used for nominations to the lower federal 
courts, all information is maintained in the strictest of confidence. The Standing Committee 
never publicly discloses this information. 

The Standing Committee recently updated its Backgrounder, which is posted on our website at: 
http:/Aww.abanct.org/scfediud/ . We have mailed you a printed copy for your ready reference. 


2. How do we know that the interviews are not stacked for or against a particular nominee? 

The Standing Committee’s peer evaluations do not take into consideration the philosophy, 
political affiliation or ideology of the prospective nominee or any person interviewed regarding 
the nominee’s professional qualifications. Information regarding the nominee’s professional 
qualifications is obtained from a variety of sources, starting with the Personal Data Questionnaire 
(“PDQ”) completed by the nominee and submitted to the Senate Judiciary Committee. The PDQ 
requires the nominee to provide background information such as past employment and to 
identify significant cases presided over as a judge or significant litigation handled as a lawyer or 
judge. In connection with each case or transaction, the nominee also provides the name and 
contact information for the counsel or lawyers. 

Members also obtain information on cases handled or presided over from PACER (federal 
cases), LEXIS-NEXIS, news articles, GOOGLE, or other public sources. Lawyers and judges 
interviewed often provide the names of other lawyers and judges involved in cases and 
transactions and our outreach is to persons identified. Finally, we ask the nominee to identify 
persons they wish for us to interview who may have knowledge of the nominee’s qualifications. 

We do not know anything about the personal backgrounds of the lawyers or judges except 
through the interviews. We do not inquire into an interviewee’s ideology or political policy. 
The sole basis on which we decide to conduct an interview is whether the individuals appear to 
have relevant information of the nominee’s qualifications. If it becomes apparent during the 
course of an interview that an interviewee does not have personal knowledge of the nominee’s 
professional qualifications and instead is simply trying to influence the Standing Committee’s 
decision, we do not include that interview in the final Formal Report. 

Before the Formal Report of an evaluator is sent to the Standing Committee for a rating on a 
nominee, the Chair reviews each report to determine that all lawyers and judges listed in 
Question 13 (b) and (c) and Question 17 have been contacted. Question 13, directed to nominees 
who have held a judicial office, asks for the identity of counsel involved in the ten most 
significant cases over which the nominee has presided and attorneys who played a significant 
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role in the ten most significant opinions written by the nominee. Question 1 7 seeks the identity 
of judges, principle counsel, and co-counsel in the ten most significant litigated matters by the 
lawyer nominee. The very nature of the inquiry under these questions precludes “stacking.” If 
an evaluator is unable to contact the lawyers and judges, and sometimes they are unavailable 
because of death or retirement, the report will be not submitted to the Standing Committee for a 
rating until the contacts are made or a full explanation is given as to why the contact was not 
successful. 

That the Standing Committee’s interviews are not “stacked” also is demonstrated by the 
feedback we receive from the interviewees themselves. In providing a positive rating, some 
interviewees will state that they share a different political philosophy from the nominee or the 
nominating President or that they lost a case with or before the nominee. Others will state they 
are of the same political belief as the nominee or have won a case and will still raise issues 
regarding the professional qualifications of the nominee. 

Finally, members of the Standing Committee represent the 13 federal circuits. Members 
interview lawyers, judges and community and bar representatives in circuits across the United 
States in conducting our peer review evaluations. The comments we receive are as diverse as the 
lawyers and judges who practice in those circuits. The interviews on which the Standing 
Committee bases its ratings reflect the diversity and uniqueness of practice in every federal 
circuit. In this regard, it would be virtually impossible to “stack” interviews for or against a 
nominee. 


3. Shouldn’t the Judiciary Committee have an opportunity to draw its own conclusions 
from all the ABA’s materials, interviews and findings? Why so much secrecy? Shouldn’t 
the ABA process be more transparent? 

The ABA process is transparent. The Backgrounder fully outlines the ABA process so that 
lawyers, judges, and all members of the public have knowledge of how the Standing 
Committee’s evaluations arc conducted. 

As noted earlier, confidentiality is the linchpin of the peer review evaluations. The Standing 
Committee is able to obtain the detailed assessments of nominees because we can assure those 
interviewed that our process is confidential. Indeed, the Standing Committee’s unique 
contribution to the vetting process is its extensive, confidential, unbiased peer review of each 
potential nominee’s professional qualifications. Lawyers and judges often tell Standing 
Committee members that they are willing to give full, frank assessments of the nominee’s 
professional qualifications because of the assurance of confidentiality. While Members always 
raise confidentiality in the interview process, often the interviewee first raises the confidentiality 
issue. In the absence of this assurance, interviewees would likely remain silent or refrain from 
being completely candid, rather than risk public exposure or strain professional relations with the 
judges and lawyers of the circuits in which they practice. This chilling effect on participation in 
the peer evaluation process would substantially impede the Standing Committee's ability to 
perform thorough and candid evaluations of nominees’ professional qualifications. 
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while we do not provide the Formal Report or the background materials to anyone outside the 
Standing Committee, we work to ensure that our process is as transparent as possible. The 
Backgrounder explains in detail every aspect of our procedures. The Standing Committee sends 
the Backgrounder to every nominee and the lead evaluator on every investigation fully explains 
our process to the nominee. The Backgrounder is available to the public and posted at all times 
on our website. 

Moreover, the Standing Coimnittee takes seriously all comments from nominees, the Senate 
Judiciary Committee and others on how our process can be improved. We work continuously to 
improve our process. As you may recall, we updated our procedures in 2006 because of 
comments from members of the Senate Judiciary Committee. The newly published 
Backgrounder reflects the Standing Committee’s commitment to providing transparency through 
an in-depth explanation of its evaluation process. 


B. Responses to Questions Submitted to Kim Askew. Chair, by Senator Jeff Sessions 

In 2006 you gave a “not qualified” rating to judicial nominee Michael B. Wallace, claiming 
that he lacked “judicial temperament” because his representation of a state Republican 
party in a redistricting case shows that he was not committed to equal justice. Plaintiffs’ 
counsel in that case was the Lawyers’ Committee for Civil Rights. You served on the board 
of trustees of the Lawyers’ Committee for Civil Rights. 


1. Shouldn’t you have recused yourself from the evaluation of Mr. Wallace given your 
clear conflict of interest? 

The Standing Committee generally responds only to questions related to the nominee that is 
before the Senate Judiciary Committee for hearing. The Standing Committee follows this 
practice because we evaluate each nominee on the record presented by that nominee, not on the 
record presented by any other nominee. However, because your question raises an issue under 
the Standing Committee’s conflict of interest policy, it is important that our position be 
presented. 

In 2006 when the evaluation of Michael B. Wallace took place, my association with the 
Lawyers’ Committee for Civil Rights did not present a conflict of interest and did not require 
recusal. I did not know the nominee, never participated in any decision of the Lawyers for Civil 
Rights Committee related to Mr. Wallace, and had never taken a position on any case or policy 
of the Lawyers’ Committee as it related to Mr. Wallace or any entity with which he was 
affiliated. Finally, the events concerning Mr. Wallace and the Lawyers’ Committee took place 
long before my association with the Lawyers’ Committee. 
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2. Doesn’t your conduct call into question the objectivity of the ABA ratings? 

For the reasons set forth above, it does not. As set forth in the Backgrounder, the Chair and each 
member of the Standing Committee strictly enforce the conflict of interest policies and will 
recuse themselves if a conflict or appearance of impropriety is presented. 
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Questions to Sandy Froman from Senator Hatch 

Q: Is the right to keep and to bear arms a right the government provides or is it a 
flmdamental right that existed prior to America’s founding? 

A: The right to keep and bear arms existed prior to America’s founding. The Supreme 
Court explicitly declared that the right to bear arras preexisted the adoption of the 
Constitution. District of Columbia v. Heller, 128 S. Ct. 2783, 2797 (2008). 


Q: Was the use of the “rational basis” test in Maloney the proper standard of review? 
What are the practical implications of usmg rational basis review to evaluate weapons 
restrictions? 

A: The Supreme Court expressly declared that rational-basis review is not the proper test 
for Second Amendment claims, and therefore Judge Sotomayor was refusing to follow 
clear Supreme Court precedent by applying that test. The same dissenting justices who 
argued the Second Amendment secures no individual right also joined another dissent, 
authored by Justice Breyer, arguing that the D.C. gun ban should be upheld because it 
passes the rational-basis test. District of Columbia v. Heller, 128 S. Ct. 2783, 2851 (2008) 
(Breyer, J., dissenting). The majority in Heller specifically rebutted Justice Breyer’s 
dissent, expressly holding that the rational-basis test is not the appropriate standard of 
review because it does not sufficiently protect the right to keep and bear arms. Id. at 
2817-18. All nine justices acknowledged that the D.C. gun ban would survive rational- 
basis review, id. at 281 7 n.27, so the fact that the D.C. gun ban was struck down as 
unconstitutional separately proves that the Court rejected Judge Sotomayor’s test. 


Q; Judge Sotomayor said that she was following 2"‘* Circuit precedent in the Maloney 
decision. Do you agree? 

A: No, I do not agree. Three issues must be addressed here. 

First, it is troubling that as a member of the first appellate panel to take a serious Second 
Amendment claim post-Heller, Judge Sotomayor did not explore in any depth the 
questions concerning incorporation or what constitutes a fundamental right. While she 
cited precedent, she did nothing to determine whether those precedents were still binding, 
summarily stating that they were. This is an abdication of a circuit judge’s responsibility 
to fairly explore relevant legal issues and provide reasons underlying the panel’s 
decision. 
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Second, whether Judge Sotomayor was following Second Circuit precedent with regards 
to the rational-basis test is irrelevant, because any such precedent was overruled by 
District of Columbia v. Heller. 

Third, Judge Sotomayor went far beyond any precedent. In wrongly applying the 
rational-basis test, she went a step ftuther to promulgate a rule that is irreconcilable with 
Heller. Judge Sotomayor joined an opinion holding that, if a law regulates a dangerous 
device that can kill or maim, then that danger is a sufficient basis to completely prohibit 
such a device. Maloney v. Cuomo, 554 F.3d 56, 59 (2d Cir. 2009). 

Although Maloney involved martial arts weapons that are not firearms, most Second 
Amendment cases involve firearms. Firearms are inherently dangerous, with the power to 
kill or maim. Thus, Judge Sotomayor and her colleagues in Maloney set up the following 
syllogism: (1) A law subject to rational-basis review will be upheld as constitutional if it 
is rationally related to any legitimate state interest. (2) All restrictions on deadly devices 
are rational. (3) Firearms are deadly. (4) Therefore, all laws restricting firearms are 
constitutional. Under this flawed framework, the D.C. gun ban in Heller would have been 
upheld. In fact, this reasoning creates a per se rule under which any gun restriction would 
automatically be upheld, rendering the Second Amendment meaningless. This reasoning 
is fatally deficient, and flagrantly disregards Supreme Court precedent in Heller. 


Q: Judge Sotomayor said that footnote 23 of the Heller decision explained that the 2”'’ 
Amendment does not apply to the states. Is that what the footnote says? Does footnote 
23 explain that applying the 2"‘‘ Amendment to the states would be inappropriate? 

A: Heller's footnote 23 does not say that the Second Amendment does not apply to the 
states, nor does it say that such an application would be inappropriate. This footnote 
mentions the three cases from the late 1800’s wherein the Court held that the Second 
Amendment does not apply to the states. The first is United States v. Cruikshank, and the 
other two, Presser v. Illinois and Miller v. Texas, cite Cruikshank as the precedent they 
follow. Footnote 23 expressly notes that Cruikshank also stated the First Amendment 
does not apply to the states. District of Columbia v. Heller, 128 S. Ct. 2783, 2813 n.23 
(2008). This footnote thus suggests that Cruikshank reasons that, to the extent that the 
First Amendment does not apply to the states, likewise the Second Amendment does not 
apply to the states to precisely the same extent. The Supreme Court has subsequently 
incorporated every provision of the First Amendment to the states. E.g., Cantwell v. 
Connecticut, 310 U.S. 296, 303 (1940) (incorporating the Free Exercise Clause). This of 
course suggests that the Second Amendment may well apply to the states, though the 
Court acknowledged that the incorporation question was not presented in Heller. The 
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Court in Heller also said that these antiquated Second Amendment precedents do not 
engage in the sort of inquiry the Court later declared to be necessary for Fourteenth 
Amendment analysis. 

Therefore the Court in Heller footnote 23 called into question whether the Cruikshank 
line of cases are still good law, and further suggested that lower courts are obliged to 
attempt to perform the required Fourteenth Amendment inquiry. Judge Sotomayor 
ignored this, saying that the incorporation question is “settled law,” and did not engage in 
the type of inquiry Heller said was required. 


Q; In my questions, I talked about the difference between incorporation through the 
Privileges and Immunities clause of the 14'’’ Amendment and incorporation through the 
Due Process Clause of the 14'*’ Amendment. Which clause does the Supreme Court use 
to apply the provisions of the Bill of Rights to the states? Which clause was discussed in 
the cases cited by the Maloney opinion? 

A: There are two possible answers to this question, neither of which supports Judge 
Sotomayor’s treatment of the Second Amendment. Those provisions of the Bill of Rights 
that have been applied to the states have been so applied by incorporating them into the 
Fourteenth Amendment Due Process Clause. E.g., Gideon v. Wairmright, "ill U.S. 335, 
342 (1963) (incorporating the right to counsel). This is important because the earlier 
cases cited by Judge Sotomayor focused on the Fourteenth Amendment Privileges or 
Immunities Clause. The question therefore becomes whether those nineteenth-century 
cases should be read broadly or narrowly. 

First, an appellate court could hold that the Cruikshank lines of cases only precludes 
incorporation through the Privileges or Immunities Clause, leaving open the possibility 
that a court could incorporate the Second Amendment through the Due Process Clause. 
The Ninth Circuit, in a panel that included two Democrat-appointed judges, unanimously 
held that the Second Amendment was incorporated through the Due Process Clause. See 
Nordyke v. King, 563 F.3d 439, 457 (9th Cir. 2009). This approach is also advocated by 
one of the foremost Second Amendment scholars. See Nelson Lund, Anticipating Second 
Amendment Incorporation: The Role of the Inferior Courts, 59 Syracuse Law Review 
185, 195 (2008). 

The second option is that a circuit court could hold that the Cruikshank cases cover all of 
the Fourteenth Amendment. The Seventh Circuit held exactly that, in a case that has now 
petitioned for Supreme Court review. See NRA v. Chicago, 567 F.3d 856 (7th Cir. 2009). 
In arriving at this conclusion, however, it was again after a lengthy and detailed analysis 
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of the question, in which the Seventh Circuit noted that there were serious arguments in 
fevor of incorporating the Second Amendment, but then concluded that only the Supreme 
Court could issue such a holding. This broader reading of Cruikshank has been adopted 
by another law 7 er who strongly supports Second Amendment incorporation. See Kenneth 
A. Klukowski, Citizen Gun Rights: Incorporating the Second Amendment through the 
Privileges or Immunities Clause, 39 New Mexico Law Review 1 95 (forthcoming Oct. 
2009). But Judge Sotomayor and her panel in Maloney reached this conclusion through a 
summary glossing over of the issue, without any substantive analysis. This is what Judge 
Sotomayor was criticized for by another Democrat-appointed judge in another high- 
profile case. Id. at n.524 (citing Ricci v. DeStefano, 530 F.3d 88, 92 (2d Cir. 2009) 
(Cabranes, J,, dissenting from denial of rehearing en banc)). The Supreme Court later 
reversed Judge Sotomayor in the Ricci case. 

Judge Sotomayor followed neither approach. Therefore Judge Sotomayor was violating 
precedent, rather than following it, raising grave concerns regarding her attitude toward 
Second Amendment issues and her approach to interpreting the Constitution. 
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Senator Tom Coburn, M.D. 
Written Questions for the Record 
Dr. Stephen Halbrook 
July 17, 2009 


1. Do you believe that the Second Circuit in Maloney v. Cuomo should have considered 
whether a Fourteenth Amendment Due I’roccss analysis was required by the 
Supreme Court’s decision in Heller v. District of Columhia'I 

Yes. The Supreme Court in /fe/fer explicitly directed courts to undertake an analysis of 
its modern iiirisprudcncc to determine whether the Second Amendment is incorporated into the 
Due Process Clause of the Fourteenth Amendment. Bven without this directive, it would be 
c.xpectcd that appellate courts would consider the Supreme Court’s latest rulings on a given 
topic. 


Nineteenth century cases rejected direct application of the First and Second Amendments 
to the States based on pre- Fourteenth Amendment precedent,' See United States r. Cniikshank. 
92 U.S, .042. .O-OO-.o.f (1876); Dresser v, Illinois, i 16 U.S. 2.o2. 265 (1886),' Since these cases did 
not rule on the application of the Second Amendment to the States through the Fourteenth 
Amendment, District of Coliirnhia c, Heller. 128 S. Cl. 2783, 281,3 ml 3 (2008), tidmonishcd: 
"With respect to Cruikshank’s continuing validity on incorporation, a question not presented by 
this case, wc note that Cruikshitnk also said that the First Amendment did not apply against the 
States and did not engage in the sort of Fourteenth Amendment inquiry required by our later 
cases.” 


The only part of the above statoment from Heller aeknowdedged by Maloney v. Cuomo, 
554 F,3d 56, 58 (2'"' Cir. 2009) (per eurictm). was the clau.se “a question not presented by this 
case,” which reforred to W'hcthor Cniikshank had any validity on incorporation. Maloney 
disregarded the statement that Cniikshank 'W'xd not engage in the sort of Fourteenth Amendment 
inquiry ret/uired by our later cases.” (Emphasis addctl.) 1 lad Maloney engaged in that required 
analysis, it would have acknowledged: “The most familiar of the substantive liberties protected 
by the Fourteenth Amendment arc those recognized by the Bill of Rights.” Planned Parenthood 
V. Casey, 505 U.S. 833, 847-48 (1992) (referring to "tlic specific guarantees elsewhere provided 
in the Constitution. . . . the right to keep and bear arms”).’’ 


'Barron v. Mayor of Baltimore. 1 Pet. 243, 8 L. Ed. 672 (1833). 

’For a complete analysis of these cases and their backgrounds, sec Halbrook, Freedmen, 
the Fourteenth Amendment. cS the Right to Bear Anns. 1 866- 1 S76 (Praeger 1998). eh. 7; 
Halbrook, "The Right of Workers to Assemble and to Bear Arms: Presser v. Illinois." 76 Univ. 
of Detroit Mercy L. Rev. 943 (Summer 1999). 

"The most important precedents incorporating subsUuitivc Bill of Rights guarantees arc 
cited in my wrillcn testimony on page 3, n.2. 
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Maloney did not cite any of what Heller called “our later eases,” and instead relied solely 
on Presser. Presser held that the Second Amendment did not, in and of itself, limit state action,'* 
but made no mention of the Fourteenth Amendment in this discussion.’ In short, "Presser said 
nothing about the Second Amendment’s meaning or scope, beyond the fact thtit it docs not 
prevent the prohibition of private paramilitary organizations.” Helter. 128 S, Ct. at 281.1. 

The Ninth Circuit conducted the required analysis and held that the Second Amendment 
is incorporated into the Due Process Clause of the Fourteenth .Amendment. Nordyke r. King, 563 
F.ld 439 (9th Cir. 2009). The Second Circuit in Maloney could have also engaged in a modern 
Fourteenth Amendment enquiry', even if in the final analysis it coneiuded that only the Supreme 
Court may recognize the incorporation of the Second Amendment. Unfortunately, it tailed to do 
so. 


2. What role, if any, did protecting the rights of .African .Americans to arm themselves 
have in passing the Fourteenth .Amendment? Please explain. 

The Framers of the Fourteenth Amendment more clearly intended to protect the right of 
.African .Americans and all other citizens to keep and bear arms than tiny other Bill of Rights 
guarantee. Without the right to provide for their personal security, including protection of their 
very lives, the freed slaves would be unable to exercise other constitutional rights. 

“In the aftorniath of the Civil War, there was ait outpouring of discussion of the Second 
Amendment in Congress and in public discourse, as people debated whether and how to secure 
constitutional rights for newly free slaves." Disirici ofColumhia v. Heller, 128 S. Ct. 2783, 
2809- 1 0 (2008), citing I lalbrook, Freedmen. the Fourieenlh Amendment. & the Right to Bear 
.Arms. IH66-IH76 (Praeger 1998).* The Black Codes passed by the .Southern Slates prohibited 


But a conclusive answer to the contention that this amendment [the Second] prohibits 
the legislation in question lies in the fact that the amendment is a limitation only upon the power 
of congress and the national government, and not upon that of the state.” Presser. 1 16 U.S, at 
265 (emphasis added). 

’Ptyssser rejected a claim that the ban on unlicensed aniicd parades violated the 
Privilcgcs-or-lnitmmilics Clause of the Fourteenth .Amendment insotar as it protected the First 
.'Amendment right to assemble. Id. at 266-68. No such claim was made regarding the Second 
Amendment. 

'’Other works by this author include “The Freedmen's Bureau .Act & the Conundrum Over 
Whether the Fourtccnlh Amendment Incorporates the Second Amendment,” 29 Northern Ky. L. 
Rev., No. 4, 683 (2002); “Personal Security, Personal Liberty. & ‘the Constitutional Right to 
Bear .Arms'; Visions of the Framers of the Fourteenth Amendment," 5 .Scion Had Constitutional 
L. Jour. 341 (Spring I995); “The Fourteenth .Amendment & the Right to Keep and Bear Arms; 
The Intent of the Framers,” The Right to Keep and Bear .Arms. Rep. of the Subcoin, on the 
Constitution. Senate .ludiciary Com.. 97th Cong., 2d Sess., 68 ( 1 982). 
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possession of firearms by African Americans, and a priinary purpose of the Fourteenth 
Amendment was to prevent such Stale deprivation of Second Amendinenl rights. UL at 2809-1 I . 

Rep. Zachariah Chandler endorsed the view that freedom for the slaves required thtU: 
■"The right of the people to keep and bear anus’ must be so understood as not to exclude the 
colored man from the tenn 'people.'”' Senator Charles Sumner noted a petition of black South 
Carolinians "that they should have the constitutional protection in keeping arms . . . and in 
complete liberty of speech and of the press.”* 

The same two-thirds of Congress that passed the Fourteenth .Amendment enacted the 
FrccdmciTs Bureau Act.’ which provided that “the right ... to have full and equal benefit of all 
hiws and proceedings concerning personal liberty, pensonal security, and the acquisition, 
enjoyment, and disposition of estate, . . . including the constitutional right to bear arms, shall be 
secured to and enjoyed by all the citizens . . . No other Bill of Rights guarantee was the 
subject of such an explicit declaration by the same Congress that proposed the Fourteenth 
.Amendment. 

Explaining the need for the Act, Rep. Thomas F). Eliot recited a report about black 
soldiers returning home to Kentucky: “Their arms arc taken from them by the civil authorities . . . 
. Thus the right of the people to keep and bear arms as provided in the Constitution is infringed . . 
. This rendered the freedmen "defenseless, for the civil-law officers disarm the colored man 
and hand him over to armed marauders.”'’ 

Similarly, the Civil Rights Act of 1866 also protected the “full and equal benefit of all 
law's and proceedings for the security of person and property . , . ’ The Fourteenth Amendment 

was needed because, as Rep. George W. .lulian explained, the Civil Rights Act 


'Cong. GLOtit. .19th Cong,. I st Sess. at 2 1 7 ( 1 866), 

*/(/. at 337 (1866). See 2 Froeecdings oflhe Black State Conventions. 1840-1 S65, at 302 
(1980) (petition to Congress in 1866 that Second Amendment rights he protected From 
deprivation by State of South Carolina), 

”1 laibrook, Freedmen. 4 1 -42. See CoNG. GLOBE, 39th Cong.. 1 st Sess. 3842, 3850 (.iuly 
16, 1866). 

'*§ 14, 14 Stat. 176-177(1866). 

"Cong. Globe, 39th Cong.. I st Sess. at 2774 ( 1 866). 

'-Id. at 2775. 

"14 Stat. 27 (1866) (today’s 42 U.S.C. § 1981). 
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is pi'onounccd void by the jurists and courts of the South, florida makes it a 
misdemeanor for colored men to carry weapons without a license to do so from a 
probate judge, and the punishment of the offense is whipping and the pillory. , . . 

Cunning legislative devices arc being invented in most of the Stales to restore 
slavery in fact.''' 

Introducing the Fourteenth Amendment in the Senate. Jacob Howard distinguished the 
“privileges and immunities of citizens” in Article IV of the Constitution from “the personal rights 
guaranteed and secured by the first eight amendments of the Constitution; such as . . . the right to 
keep and bear arms . , . However, this “mass of privileges, immunities, and rights” did not 
restrain the States. “The great object of the first section of this amendment is, therefore, to 
restrain the power of the States and compel them at all times to respect these great fundamental 
guarantees.”"' No one questioned Howard’s c.xplanaiion. 

■African Americans were advised by the freedman newspaper The Loyal Georgian that 
“you have the same right to own and carry arms that other citizens have.”" Tiic FrccdinciTs 
Bureau proclaimed: “All men, without distinction of color, have the right to keep and bear arras 
to defend their homes, families or tlicmscivcs.”'* 

Constitutional commcnlalor George I’a.schal wrote; "This clause [the Second 
.Amendment] ... is based on the idea, that the people cannot be oppressed or enslaved, who arc 
not first disarmed.""’ “The new feature declared [by the Fourteenth Amendment] is that the 
general principles which had been construed to apply only to the national government, arc thus 
imposed upon the States.”"’ 

The Framers broadly referred to the right to have arms as being among the rights, 
privileges, and immunities protected by the Fourteenth Amendment. Rep. Dawes commented on 
the judicial protection of "these rights, privileges, and immunities" codified in the Civil Rights 
Act of 1871 Dawes identified them in part as follows; 


"'Cong. Globe, 39th Cong,. 1st Scss. 3210 ( 1 866). 

‘®ld. at 276.5. 

'"/(/, at 2766, 

'^7'/ic Loyal Georgian, Feb. 3. 1866, at 1, quoted in llalbrook, L'reedmen. 19. 
'•Vi7. 

'’George W, Paschal, The ConsHlution of the United Stales 256 ( 1 868). 

■“/(/, at 86. 

"Today's 42 U.S.C. § 1983, 
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I Ic has secured to him the right to keep and bear arms in his defense. ... It is all 
these, Mr. Speaker, which arc comprehended in the words. "American citizen.” 
tind it is to protect and to secure him in these rights, privileges and immunities this 
bill is before the House.'" 

In sum, protection of the right of .African Americans to keep and bear arms played a 
critical role in regard to the history, intent, and purposes of the Fourteenth Amendmem. Stale 
laws in the form of the Black Codes made it unlawful for newly-freed slaves to possess fircartns 
or to exercise other civil rights, and a primary goal of the Reconstruction Congress was to 
eradicate these vestiges of slavery'. By guaranteeing this basic right to the means of personal 
security and personal liberty from infringement by State and local governments, the Fourteenth 
■Amendment remains as a guarantee of the Second .Amendment rights of all Americans. 


"CON'G. CiLOBK, 42nd Cong., Isl Scss., 475-76 (1871 ). 
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Questions to Stephen Halbrook from Senator Hatch 

What is the practical effect on America if the Supreme Court rules that the Second 
Amendment does not protect a fundamental right? 

A ruling by the Siiprcinc Court that the Second Amendment docs not protect a 
fundamental right would mean that the federal, slate, and local governments could pass virtually 
any prohibition on the right to keep and bear arms and the courts would uphold it. .A.ny such 
ruling would also degrade Bill of Rights freedoms in general by postulating that courts may 
subjectively evaluate explicit guarantees as not being worthy of protection. 

.A right is "fundamentar' if it is “explicitly or implicitly protected by the Constitution, 
thereby requiring strict judicial scrutiny.” San Antonio Imicpcndent School District v. Rodriguez. 
411 U.S, 1. 17,33(1973). While the Supreme Court has found exceptions to this principle 
regarding certain procedural rights,' an explicitly-protected substantive right is inherently 
fundamental, and regulation thereof requires strict scrutiny.' 

District of Cohunhia v, Heller. 128 S. Ct. 2783 (2008). recognizes the right to keep and 
bear arms as an explicitly-guaranteed right in the same category- as other fundamental rights. “By 
the time of the founding, the right to have arms had become fundamental for Hngiish subjects." 

1 28 S. Ct. at 2798. Blackstonc “cited the amis provision of the [bngiish] Bill of Rights as one of 
the fundamental rights of Englishmen. ... It was. he said, "the natural right of resistance and self- 
preservation,’ . . . and 'the right of having and using arms for self-preservation and defence . . . 

W,. quoting 1 Blackstonc, Commentaries 139-40(1765). 

“[T]he Second Amendment, like the b'irsl and bourlh .Amendments, codified a pre- 
existing right, The very text of the Second .Amendment implicitly recognizes the prc-cxistciico of 
the right and declares only that it 'shall not be infringed,’" hi. at 2797. 

As with other fundamental rights, the explicit nature of “the right of the people” to have 
arms precludes application of the rational-basis sttindard of review. As Hclkr states: 

Obviously, the same test could not be used to evaluate the extent to which a 


'Even with procedural rights, explicitly-named rights arc presumably fundamental. E.g.. 
Pointer v-. Texas, 380 U.S. 400. 404 ( 1965) (“The fact that this right appears in the Sixth 
Amendment of our Bill of Rights rcficcts the belief of the Framers of those liberties and 
safeguards that confronttition was a fundamental right . . . .”), 

"No constitutional right is "less 'fundamental’ than" others, and "wc know of no 
principled basis on which to create a hierarchy of constitutional values . . . ." Valley Forge 
Christian College i'. Americans United jbr Separation of Church & Slate. Inc., 454 U.S. 464, 484 
(1982). 
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legislature may regulate a specific, enumerated right, be it the freedom of speech, 
the guarantee against double jeopardy, the right to counsel, or the right to keep 
and bear arms. See United States v. Carotene Products Co., 304 IJ.S. 144, 1.32. n. 

4, 58 S.Ct, 778. 82 L.Ed. 1 234 ( 1 938) (“There may be narrower scope for 
opcr.ition of the presumption of constitutionality [i.e.. narrower than that provided 
by rational-basis review] when legislation appears on its face to be within a 
specific prohibition of the Constitution, such as those of the first ten amendments 
. , 

Id. at28i8 n,27. 

Ihdlei rejects a "judge-empowering ‘interest-balancing inquiry' that ‘asks whether the 
statute burdens a protected interest in a way or to an extent that is out of proportion to the 
statute's salutary effects upon other important governmental interests,'" Id. at 282 1 . Such a test 
would allow' “arguments for and against gun control” and the upholding of a handgun ban 
“because handgun violence is a problem, [and] because the law is limited to an urban area . . . 
Id. Heller responds: 

We know of no other enumerated constitutional right whoso core protection has 
been subjected to a freestanding “interest-balancing" approach. The very 
ciuimcrtition of the right takes out of the hands of government - oven the Third 
Branch of Government - the power to decide on a case-by-casc basis whether the 
right is realty worth insisting upon. . . . Like the First, it [the Second Amendment] 
is the very product of an interest-balancing by the people .... And whatever else 
it leaves to future evaluation, it surely elevates above all other interests the right of 
law-abiding, responsible citizens to use arms in defense of hearth and homo. 

Id. 


“[T]his Court has increasingly looked to the specific guarantees of the (Bill of Rights)" as 
to incorporation and "has rejected the notion that the Fourteenth Amendment applies to the States 
only a ‘watered-down, subjective version of the individual guarantees of the Bill of Rights . . . .'” 
Benton v. Maryland, 395 U.S. 784. 794 (1969). The guarantee against double Jeopardy w'as 
fundamental because it could “be traced to Greek and Roman times," it was “established in the 
common law of England,” and "was carried into the jurispnidcnce of this Country through the 
medium of Blacksione, who codified the doctrine in his Commentaries." Id. at 795. Fhe same is 
true of the Second Amendment.’ 


’See Heller, 128 S. Ct. at 2792, 2798-99. 2805 (discussion of Blacksione and the common 
law); llalbrook. That Eveiy Man Be Armed: The Evolution of a Constitutional Right 9-20 ( 1984) 
(recognition of right to hav e arms in Greek and Roman law' and philosophy); Halbrook. The 
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In sum. Ihc Second Amctidmcnl protcct.s the fundamental right to keep and bear arms, 
including the possession of firearms in the home for lawful purposes. As with other 
constitutional rights, regulation of this right should be subject to strict scrutiny. 1 lowcvcr. should 
the right be subjectively devalued by courts as not fundamental, then any and all firctirms could 
be prohibited and the Second Amendment rendered nugatory. 


Why did the Founders believe that the Right to tSear Anns was so important? 

The Founders saw the right to keep and bear arms as a fundamental human right. The 
people, both as indivitluals and as a group, have an inherent right to preserve their lives and 
liberties from aliack, whether from criminals, tyrants, foreign invaders, domestic terrorists, or any 
other aggressors. The right is further important for hunting and sporting use, w hich in turn train 
citizens in the safe and proper use of arms. The right makes possible a well regulated militia, 
which the Second Amendment declares to be "necessary to the .security of a free State." 

St. Cicorge Tucker, who wrote the first commentaries on the Second Amendment, perhaps 
explained it best as follows; 

This may bo considered as the true palladium of liberty. . . . The right of 
self defence is the first law of nature .... Wherever , , . the right of the people to 
keep and bear arms is. under any colour or pretext whatsoever, prohibited, liberty, 
if not already annihilated, is on the brink of destruclitm. 

Tucker, F/evr o/'t/ie Constitution, in I Blackstone. Commentaries, App. at 300 (St. George 
Tuckered. 1803). 

District of Columbia v. Heller, 128 S. Ct. 2783, 2817-18 (2008), reiterates this theme, 
explaining how the right to have arms, and why thtit right precludes a handgun ban, is tied to the 
right to protect life: 


the inherent right of self-defense has been central to the Second Amendment right. 
The handgun ban amounts to a prohibition of an entire class of "arms" that is 
overwhelmingly chosen by .American society for that lawful purpose. The 
prohibition extends, moreover, to the home, where the need for defense of self, 
family, and property is most acme, finder any of the standtirds of scrutiny tliat we 
have applied to enumerated constitutional rights, banning from tlic home "the 
most preferred firearm in ihe ntition to ‘keep’ and use for protection of one's home 


Founders ’ Second Amendment 25-26, 1 14, 293 (2008) (Founders’ reliance on right to arms in 
writings of Aristotle and Cicero); ;V/. at 126-69 (the right to have arms was considered 
fundaincnlal in every State at the founding). 
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and family,” . . . would fail constitutional muster. 

The Second Amendment also prevents oppression: “wlien the able-bodied men of a 
nation arc trained in arms and organized, they arc belter able to resist tyranny." Heller, 1 28 S. 

Cl. at 280 1 .* .As staled by the Federalist writer Tench C'o.kc just after .lames Madison proposed 
the Bill of Rights: 

As civil rulers, not having their duty to the people duly before them, may 
attempt to tyrannize, and as the military forces which must be occasionally raised 
to defend our country, might pervert their power to the injury of their fellow- 
citizens, the people arc confirmed by the nc.xt article in their right to keep and bear 
their private arms. 

Federal Gazette. June 1 8, I 789, at 2, col. 1 

James Madison referred to "the advantage of being armed, which the Americans possess 
over the people of almost every other nation,” in contrast with the European monarchies, where 
"the governments are afraid to trust the people with arms.” The Federalist No. 46, Documentary 
History of the Ratification of the Coiislitiilioii. vol. 1 5, at 492-9.8, 

The right of the people to keep and bear arms makes possible a well regulated militia, 
which the Amendment declares is “necessary to the security of a free State.” In addition to being 
called out by the States, the militia has the federal function when being called forth “to oxeciilc 
the Laws of the Union, suppress Insurrections and repel Invasions.” U.S. Const.. Art, 1, § 8, cl. 
15. In World War II, when most able-bodied men were sent abroad in tlie armed forces, citizens 
with their own arms provided the backbone for protective forces set up by the Suites to guard 
against sabotage and enemy infiltration,'’ 

However, as Heller remarks; “The prefatory clause docs not suggest that preserving the 
militia was the only reason Americans valued the ancient right; most undoubtedly thought it even 
more important for self-defense and hunting." 1 28 S. Ct, at 280 1 . F,.';crcisc of the right for 
purposes such as hunting and sport promotes the militia and self defense purposc.s.’ 


*See Duiican e. Louisiana, 391 U.S. 145. 155-56 (1968) (“A right to jury trial is granted 
to criminal defendants in order to prevent oppression by the Government.”). 

■Madison concurred with Coxe's analysis. Madison to Coxc, June 24, I 789, The Papers 
of James Madison, Charles F. Hobson et at. cds. (1979). vol. 12. at 257. 

''E.g., M. Schicgal, Virginia on Guard (1949). 

'McConico r. Singleton. 2 Mill Const. 244, 1818 WL 787. *1 (S.C. Const. Cl. 1818) (“the 
militia . , , necessarily constitutes our greatest security against aggression: our forest is the great 
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It is noteworthy that the Framers of the Fourteenth Amendmem sought to extend Second 
Amendment rights to African Americans to defend themselves from racist terrorism. That is wiiy 
the Freedmen's Bureau .Act provided that “the right ... to have full and equal benefit of all laws 
and proceedings concerning personal liberty, personal security, and the acquisition, enjoyment, 
and disposition of estate, . . . including the constitutional right to bear arms, shall be secured to 
and enjoyed by all the citizens . . . A significant aspect of Reconstruction is the promotion of 
Second Amendment rights for freedmen so they could resist Klan attacks,'’ 

Nordyke r. KUyy, .SbS F.3d 439, 457 (9th Cir. 2009), captured the historical role of the 
Second Amendment and why it is applicable against the States as well as tlic Federal government 
as follows; 

We therefore conclude that the right to keep and bear amis is “deeply rooted in 
this Nation's history and tradition." Colonial revolutionaries, the Foundcrs.and a 
host of commcnlators and lawmakers living during the first one hundred years of 
the Republic all insisted on the fundamental nature of the right. . . . Colonists 
relied on it to assert and to win their independence, and the victorious Linioii 
sought to prevent a recalcitrant Soulh from abridging it less than a century later. 

The crucial role this deeply rooted right has played in our birth and history 
compels us to recognize that it is indeed fimdamcnlal. that it is necessary to the 
.Anglo-American conception of ordered liberty that we have inherited. We arc 
therefore persuaded that the Due Process Clause of the Fourlccmh Amendment 
incorporates the Second Amendmem and applies it against the states and local 
governments. 


How would you describe Judge Sotomayor's view on the 2"'' .Amendment? 

.ludgo Sotomayor joined in two per curiam decisions holding that the right to keep and 
bear arms is not fundamental and does not apply to the States through the Fourteenth 
Amendmem. The author of a per curiam opinion is unknown - all that can be ascertained is that 
the three judges on die panel agreed widi il. Siicli opinions arc normally reserved for eases wiicrc 
precedent is clearly applicable and little or no substantive discussion is warranted. 


field in which, in the pursuit of game, they learn the dexterous use and consequent certainty of 
firearms"). 

"5 14, 14Stat. 176-177(1866), 

’’Halbrook, Freedmen, the Foiirleeiilh Amendment, dc the Riylil to Bear Arms. !H66-IH76. 
(1998). 
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Tlic panel in United Stales i'. Sunchez-ViUur, 99 Fed. Appx. 256, 258, 2004 WL 9629,58 
(2'"' Cir. 2004), held that mere possession of a firearm gave rise to probable cause for a search, 
seizure, and arrest. The validity of a State law making it a crime merely to possess a firearm 
raises issues under the core Second Amendment right to “keep” arms. The panel offered no 
analysis and relied on a 1 984 Second Circuit ca.se slating that “the right to possess a gun is 
clearly not a fundamental right,” Both that ease and Sanchcz-ViHar involved illegal aliens with 
firearms, but the intervening decision in United States >■. Verdiigo-Urcjiiide:. 494 U.S. 259, 265 
( 1990), held that “the people” referred to in the First, Second, and Fourth Amendments “refers to 
a class of persons who arc part of [our] national community.” and excludes illegal aliens. 
Sunebez-ViUar made no mention of this Supreme Court precedent.'" 

In Maloney e. Cuomo, 554 F.3d 56, 58 (2"" Cir. 2009), cert, petition filed. No. 08-1592 
(June 26, 2009), the panel relied on a ninctccnth-ccntiuy Supreme Court decision holding that the 
Second .Amendment docs not apply directly to the States. The panel rcfciTcd to the following 
statement in District of Columbia v. Heller. 128 S. Ct. 2785, 28 1 3 n.23 (2008), only regarding 
the "question not presented” and ignored the “required” inquiry: “With respect to Cndkshank 's 
continuing validity on incorporation, a question not presented by this ease, we note that 
Crnikshank also said that the First Amendment did not apply against the States <ind did not 
engage in the sort of Fourteenth Amendment inquiry required by our later cases." This matter is 
discussed in more detail in rny written testimony. 

Each of the above panels devoted just a few sentences, composing one paragraph each, to 
the Second Amendment issues raised. 

The courts of appeal decide many cases per curiam, and it would bo unfair to conclude 
that cvciything in a. per curiam opinion represents the considered views of each judge on the 
panel. However, it would be well to remember the following w'ords of wisdom of Justice 
Frankfurter in Ullmann v. United States. 350 U.S. 422, 428-29 ( 1956): 

As no constitutional guarantee enjoys preference, so none should suffer 
subordination or deletion. ... To view a particular provision of the Bill of Rights 
with disfavor inevitably results in a constricted application of it. This is to 
disrespect the Constitution. 


"’In addition, by this time United Stares v. Emerson. 270 F.3d 203 (5"' Cir. 2001), cert, 
denied. 536 U.S. 907 (2002), had been decided, holding tliat the Second Amendment protects an 
individual right. While obviously not precedent in the Second Circuit, the decision warranted 
discussion. 
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RESPONSES TO QUESTIONS FROM SP:NAT0R HATCH 

Dear Senator Hatch: 

Please find below my responses to your written questions dated July 17, 2009: 

1. Do you agree with Judge Sotomayor’s view that standardized tests have inherent 
cultural bias in them? 

If it is Judge Sotomayor’s view that all standardized tests are inherently culturally biased, 
I disagree. Data show that some standardized tests have been culturally biased. This bias was 
recognized decades ago, but since that time considerable effort has gone into eradicating the 
biases. While not all tests have eliminated all vestiges of bias, an assertion that standardized 
tests have inherent cultural bias in 2009 is inaccurate. Moreover, in the Ricci case no probative 
evidence of cultural bias was adduced. In fact, it is arguable that if the New Haven exam 
contained any bias, it was a bias in favor of minoritie.s, who were oversampled in preparing the 
exam and who were overrepresented on the oral exam panels. Finally, the Supreme Court found 
no evidence that the fire fighters exam was not job related and consistent with business necessity. 

2. Was it proper to issue a summary order in the Ricci case? Was it proper to issue a 
per curiam opinion in the Ricci case. 

No. Second Circuit Local Rule 32.1 provides as follows: 

Dispositions by summary order 

a) Use of summary orders. The demands of contemporary case loads require the Court 
to be conscious of the need to utilize judicial time effectively. Accordingly, in those cases in 
which decision (sic) is unanimous and each Judge of the panel believes that no jurisprudential 
purpose would be served by an opinion, i.e. a ruling having precedential effect, the ruling may- 
be made by summary order instead of by opinion, (emphasis added) 

The Ricci case involved both constitutional and statutory issues of extraordinary 
importance and impact. Consider that the Supreme Court receives thousands of petitions for 
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certiorari each term. Approximately one percent (1%) of such petitions arc granted. Clearly, the 
Justices of the Supreme Court discerned that a reasoned opinion in the Ricci case would have a 
jurisprudential purpose. It is, therefore, inconceivable that each judge on the panel believed that 
its disposition of the Ricci case would have no jurisprudential purpose. 

Furthermore, per curiam decisions are normally issued in cases that are non- 
controversial. It is respectfully submitted that a first year law student would immediately 
perceive that the issues in the Ricci case were extremely controversial and that a decision thereon 
would have ajurisprudential purpose. 

3. Judge Sutomayor claimed that she was following established precedent when she 
issued the Ricci decision. Is that true? 

No. A review of the Title VII and Equal Protection Clause cases decided by both the 2“‘* 
Circuit and the Supreme Court reveals no “established precedent” dispositive of the issues in the 
Ricci decision. As the district court in the Ricci case noted, the facts presented the obverse of the 
traditional McDonnell Douglas v. Green analysis. The facts in Ricci were peculiar and a matter 
of first impression. As the Supreme Court stated, “[t]he action presents two provisions of Title 
VII to be interpreted and reconciled, with few, if any, precedents in the court of appeals 
discussing the issue.” Ricci v. DeStefano, 557 U.S. (2009) at 16, (emphasis added) 

4. Had there been a case in the I"** Circuit, or the Supreme Court, that dealt with a 
conflict between disparate impact and disparate treatment? 

The Supreme Court has dealt with the tension between disparate impact and disparate 
treatment, but only in the context of the Equal Protection Clause of the Fourteenth 
Amendment — not in the context of Title Vll, as was the case in Ricci. See Richmond v. ,].A. 
Croson Co., 488 U.S. 469 (1989). Moreover, the facts in the Ricci case were one of first 
impression. 
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The 2"*^ C’ircuit noted the conflict between disparate treatment and disparate impact in 
Hayden v. County of Nassau, 180 F.3d 42 (2"‘* Circuit 1999). Hayden, however, dealt with a 
public employers’ redesign of a test to comply with a consent decree. It did not concern an 
employer’s act of intentional disparate treatment to avoid disparate impact litigation. Hayden is 
wholly distinguishable from Ricci and would not provide precedent to permit disposition of Ricci 
by a means of summary order. 
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Senator Tom Coburn, M.D. 
Written Questions for the Record 
David Kopel, Esq. 

July 17, 2009 


1. Please describe the different in analyses of the Second Circuit in Maloney v. 
Cuomo and the Seventh Circuit in NRA v. Chicago. Was the Second Circuit’s 
opinion in jV/afounr flawed in your opinion? 

Answer: The Second Circuit engaged in hardly any analysis, but merely asserted 
conclusions. The Seventh Circuit produced an e.xtensive analysis of the relevant 
legal issues. 

In particular, the central question of the case — whether the Second 
Amendment is enforceable against state governmont.s — was hrushed aside in a 
single paragraph by the Sotomayor opinion. The paragraph asserts that Suprtime; 
Court decisions prevent the lower federal courts from deciding the question. 

The Seventh Circuit, although it idtimately came to the same result as had 
the Second Circuit, acknowledged that the answer was not so simple. The Seventh 
Circuit’s treatment of the question of whether Su|jreme Court precedent is 
controlling wa.s over three times longer than the Second Circuit's treatment. 

The difference can hardly be explained as a reOection of varying writing 
styles. Judge Sotomayor’s opinions in general have been described as wordy, 
lengthy, and ponderous. Yet in Maloney, she became terse, indeed reticent. 

Judge Eastorbrook. the author of the Seventh Circuit opinion, is wddely 
acknowledged as one of the mo.st outstanding legal w'riters of our limes. So his 
much longer treatment of the issue cannot be ascribed to wordiness or the inability 
to write concisely. Simply put. Judge Easterbook needed to set forth the legal 
reasoning which underlay his top-level conclusions, and to address at least some of 
the arguments against his conclusions. Judge Sotomayor’s uncharacteristically 
brusque opinion provided much less analysis. 
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Rather significantly, the record shows that Judge Sotoinayor, while usually 
quite prolix in her opinions, becomes taciturn in the presence of constitutional 
rights she seems not to favor- the right to arms in Maloney, the property right in 
Bidden, the right to be promoted on the basis of objective merit rather than race in 
filed. 


Supremo Court decisions, especially on controversial to|ucs, need to support 
the legitimacy of the rule of law by offering the American people serious legal 
reasoning for those decisions. Maloney is but one example of Judge Sotomayor’s 
refusal to do so, w’hen the topic involves rights which she disfavors. 


2. Was the Supreme Court's decision in Pressor v. /////?o/s- binding precedent on the 
Second Circuit in Maloney on the question of whether the Second Amendment has 
been incorporated on the states through the Due Process Clause of the Fourteenth 
iXmend ment? 


Answer: No, although Judge Sotoinayor claimed that it was. Prosser mainly 
addressed the question of w'hether the Second Amendment directly applies to the 
states by its own terms, and the Court rided that it does not, 'I’he Court very briefly 
addressed whether the result was changed by the Privileges or Immunities clause of 
the Fourteenth Amendment. The Court said nothing about incorporation via the 
Due Process clause of the Fourteenth Amendment. 

A Supremo Court decision about the meaning of one clause in an Amendment 
certainly does not create precedent about the meaning of an entirely separate clause 
in the Amendment. For example, a decision that a government practice does not 
violate the First Amendment’s Free Exercise clause does not create a precedent 
about whether that practice violates the Establishment clause. 

Judge Sotomayor’s per curiam opinion in J/a/o/iep implicitly recognized this 
fact. The opinion addressed (albeit in a brusque, conclusory, and unreasoned 
manner) the argument that the New York law violated the Equal Protection clause 
of the Fourteenth Amendment, 

Obviou.sly, the fact that Prosser made Mr, Maloney into a loser under the 
Privileges or Tnimunitios clause of the Fourteenth Amendment created no binding 
precedent about whether Mr, Maloney had a valid claim under the Equal Protection 
clause of the Fourteenth Amendment. Judge Sotoinayor recognized as much, dealt 
w'ith the Equal Protection claim, and she did not assert that Pressor was controlling. 

Yet Judge Sotoinayor refused even to address the question of the Fourteenth 
Amendment’s Due Process clause. Just as the Wcesser decision on the Privileges or 
Immunities clause does not create binding precedent about the Equal Protection 
clause, it does not create binding precedent about the Due Process clause. 
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Questions to David Kooe l fro m Senator Hatch 

Is the right to keep and to bear arms a right the government provides or is it a 
fundamental right that existed prior to Amt'rica’s founding? 

Answer: The majority and dissenting opinions in Hol/er agveed that the Second 
Amendment right pre-exists the Constitution. The Second Amendment protects 
“the” right to keep and bear arms, a phrasing which clearly indicates that the 
Amendment guarantees an existing right, rather than. creating a new one. 

As to whether the right is “fundamental," the Supreme Court has not 
formally declared that the Second Amendment is, or is not. a “fundamental right” in 
the sense that it is protected from state and local government infringement by the 
Due Process clause of the Fourteenth Amendment. However, the ffcJJer opinion 
itself repeatedly pointed out the English and American common law sources 
(including William Blackstone’s Commentaries) which provided the foundation of 
the Second Amendment clearly recognized the right to armed self-defense to be a 
“fundamental” and “natural” right, (For details, see David B. Kopel, The Natural 
Right of Self-defense: Heller's Lesson far the World. 59 SYRACUSE Law Review 235 
(2008), htti):/7s srr). c()in/al) stract=l 1 72255). 

Further, Supreme Court opinions in a variety of constitutional cases have 
repeatedly listed the Second Amendment as among the fundamental elements of 
“liberty” protected by the Due Proce.ss clause of the Fourteenth Amendment. The 
language first appears in the second Justice Harlan’s dissent in Poe v. Ullmanl a 
few years later in Griswold v. Connecticut, the Court reversed itself, and took the 
position that Justice Harlan had favored in Poe. That language recognizes that the 
right to arms is part of the “liberty” protected by the Fourteenth Amendment, and 
also states that the protected liberty is not confined only to enumerated rights: 

"The full scope of the liberty guaranteed by the Due Process Clause cannot be 
found in or limited by the precise terms of the specific guarantees elsewhere 
provided in the Constitution. This ‘liberty’ is not a series of isolated points 
pricked out in terms of the talcing of property! the freedom of speech, press, 
and religion; the right to keep and bear arms: the freedom from unreasonable 
searches and seizures: and so on. It is a rational continuum which, broadly 
speaking, includes a freedom from all substantial arbitrary impositions and 
purposeless restraints . . . and which also recognizes, what a reasonable and 
sensitive judgment must, that certain interests require particularly careful 
scrutiny of the state needs asserted to justify their abridgment.” 
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Poe r. Ulltnan, 367 U.S. 497, 543 (196l)(Harlati, J., dissenting). 

The above language has since been quoted with approval in five different 
Supreme Court opinions: Albright v. Oliver, 510 U.S. 266, 3064)8 (Stevens, J., 
dissenting); Planned Parenthood v. Casey, 505 U.S. 833, 841 (l992){0'Connor, J., 
opinion for the Court); Moore v. East Cleveland, 431 U.S. 494, 502 (1976) (Powell, 
J., plurality opinion); Roe v. Wado, 410 U.S. 113, 167 (1973) (Stewart. J., 
concurring); see also David B. Kopel, The Supreme Court's Thirty-five Other Gun 
Cases. 18 ST. LOUIS UNIVER.SITY PUBLIC I...\W REVIEW 99 (1999), 
iiltLiiMaefikliiaidiniLTMLaMfeWdoFmidl^ 

Was the use of the “rational basis” test in Maloneythe proper standard of review? 
What are the practical implications of using rational basis review to evaluate 
weapons restrictions? 

Answer: Rational basis was the proper standard only if the Second Amendment did 
not apply (a point which the Sotomayor per curiam opinion addressed briefly) and 
if, despite what Mr. Maloney had argued in his brief, the New York law did not 
infringe on any unenumerated protected by the Fourteenth Amendment. 
Judge Sotomayor’s opinion simply assumed that there was no unenumorated right 
involved, hut provided not a scintilla of reasoning in support of that assumption. 

Judge Sotomayor’s version of the rational basis tost— as she used it in 
Maloney, and explained her theoi'y in testimony before the Senate Judiciary 
Committee — would allow any arm to be banned, as long as the government can 
provide some evidence that the arm could injure someone. This theory would allow 
a state or local government to prohibit every and any type of arm. 


Judge Sotomayor said that she was following 2'’« Circuit precedent in the Maloiuy 
decision. Do you agree? 

Answ'ei-: She claimed to be following the pre-/7c>/fcr decision oi Bach v. Pataki. That 
case was dispositive on the meaning of Presser v. fllinois'm regards to the 
Privileges or Immunities clause of the Fourteenth Amendment. Neither Bach v. 
Pataki. nor /’/'tw.scv itself, even addressed the question of the interpretation of the 
Due Process clause of the Fourteenth Amendment, .Accordingly, precedent did not 
prevent Judge Sotomayor from considering Due Process incorporation. 
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Judge Sotomayor said that footnote 23 of the //e//er decision explained that the 
Amendment does not apply to the states. Is that what the footnote says? Does 
footnote 23 explain that applying the 2''<i Amendment to the states would be 
inappropidate? 

Answer: Footnote 23 lists three nineteenth-century cases in which the Court 
rejected non-federal application of the Second Amendment. The Court noted that 
the theory of one of those cases (United States v. Criiikshank, which had also said 
that the First Amendment right to assemble was only enforceable against the 
federal government) was no longer valid in light of subsequent cases. The Court 
noted that the other two cases (Prosser v. Illinois and Millar v. Texas) had not been 
over-ruled, but that each of nineteenth century cases had "did not engage in the sort 
of Fourteenth Amendment inquiry required by our later cases.” 

Accordingly, Holler seems to indicate that contemporary lower federal courts 
are “required” to “engage in the sort of Fourteenth Amendment analysis” which has 
been created by the "later” Supreme Court cases: namely whether the Second 
Amendment is incorporated via the Due Process clause. 

Footnote 23 does not take any position on whether or not applying the Second 
Amendment to the states would bo appropriate. The footnote simply says that the 
proper (indeed, “required”) way to decide the issue is to “engage in the sort of 
Fourteenth Amendment inquiry required by our later cases.” 


In my questions, I talked about the difference between incorporation through the 
Privileges and Immunities clause of the 14''' Amendment and incorporation through 
the Duo Process Clause of the 14"’ Amendment. Which clause does the Supreme 
Court use to apply the provisions of the Bill of Rights to the states? Which clause 
wa,s discussed in the cases cited by the J:/<'i/o/Jcy'opinion? 

Answer: The Supreme Court currently uses the Due Process clause of the 
Fourteenth Amendment to make most of the Bill of Rights applicable to the states. 
The Mj/ontp' opinion, and the cases on which Maloney rel ies, only discuss the 
Privileges or Immunities clause of the Fourteenth Amendment. 

To assert that a decision on the Privileges or Immunities clause creates a 
binding precedent for the entirely separate Due Process clause is implausible. A 
Privileges or Immunities decision has no more bearing on the Due Process clause 
than it does on the Equal Protection clause, or on the Citizenship clause of section 1 
of the Fourteenth Amendment. 
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Answers of John O. McGinnis to questions from Senator Hatch 


1 . Do you think Justice Sotomayor's testimony on foreign and international law is 
consistent with her speech to the ACLU? 


1 find it difficult to square Judge Sotomayor’s denial that foreign or international 
law should have any influence on constitutional law with her speech to the ACLU. First, 
it is well known that there is a debate among the Justices on this subject. Justices 
Ginsburg and Breyer are strong proponents of its use. Justices Scalia and Thomas are 
strong detractors. Judge Sotomayor expressly endorsed Justice Ginsburg’s view over that 
of Justices Scalia and Thomas. She conceded that Justices Scalia and Thomas had one 
good point — the danger of selective use. But this is objection not to the use of foreign and 
international law in Supreme Court opinions, only to selective use. Second, Judge 
Sotomayor seems to endorse the use of foreign law in Lawerence v. Texas, the paradigm 
case for relying on foreign law. As I suggested at greater length in my testimony, the best 
interpretation of her speech is that she thinks that foreign law may have some influence, 
but that it cannot dictate results. That is the position of Justices Breyer and Ginsburg, in 
my view. 

It is possible, of course, that Judge Sotomayor was not very familiar with this 
debate and did not recognize that she was agreeing with those who held the opposite 
position from what she believed. 


2. What is the difference between the approach to foreign law that Justices Thomas and 
Scalia take and the approach that Justice Ginsburg takes? Which view is more consistent 
with Founding principles? Which view best preserves American sovereignty? 


I believe Justice Scalia and Thomas have the far better view. Justices Scalia and 
Thomas believe that the meaning of the Constitution is fixed at the time it was ratified. It 
follows directly that contemporary foreign and international law has no relevance. 

1 am not sure how to characterize Justice Ginsburg’s jurisprudential methods and 
that is part of the problem with them. She appears to sometimes consider consequences 
and the need for social change in construing the Constitution. Looking at foreign or 
international may seem consistent with her view, because she believes that international 
law and foreign law may encapsulate social changes that are going on and thus help 
American constitutional law reach results with better consequences. The difficulty with 
relying on foreign and international law, however, is that there is no reason to believe it is 
likely to have better consequences for the United States than our own democratic system 
or be better than that system at capturing social change. (1 discuss this point at some 
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length in my testimony). Even on the premises of her own jurisprudence, it is thus a 
mistake to rely on foreign or international law in constitutional interpretation. 

The views of Justices Scalia and Thomas far better preserve the sovereignty of the 
United States, because under their view foreign and international cannot influence the 
interpretation of our founding document. In contrast, the views of Justice Ginsburg would 
permit citizens in other nations to encroach on our sovereignty, at least at the margin, 
because their law and legal decisions might influence the interpretation of our own 
Constitution. 

3. Judge Sotomayor says that her judicial philosophy is “fidelity to the law. " What, if 
anything, does that tell us about her judicial philosophy and what kind of Justice she 
would he? 

I am not sure the phrase fidelity to law means a great deal unless one makes clear 
how one goes about legal analysis. After all, no nominee to the Court would say that she 
was going to be unfaithful to law! As I suggested in answer to question 2, Justices Scalia 
and Justice Thomas, on the one hand, and Justice Ginsburg on the other have entirely 
different approaches to law. Unless a judge is willing to tell us the nature of his or her 
jurisprudential methods, it is difficult to give a lot of meaning to the term “fidelity to 
law.’’ 


Indeed, what disturbs me a little about Judge Sotomayor’s speech on foreign and 
international law is its apparent premise that foreign and international law may became a 
source to aid judicial decisionmaking, although she correctly concludes that our 
jurisprudence does not endow this material with formal authority. In my view, fidelity to 
law means at minimum that only material that is formally endowed with authority should 
have any weight whatsoever in a judge’s decisions. 
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Responses to Questions Submitted by Senator Sessions 


Ncomi Rao 
Assistant Professor 

George Mason University School of Law 


1. What are some of the problems with a pragmatic or flexible approach to judging? 

Response: 

Judge Richard Posner, one of the foremost modem defenders of pragmatism, 
summarizes the core of legal pragmatism as “a disposition to ground policy judgments on 
facts and consequences rather than on conceptualisms and generalities.”' A pragmatic 
judge must make the most reasonable decision, “all things considered.”’ While this 
approach may have some advantages and may in fact describe what many judges do, 
nonetheless it is insufficiently attentive to the formal requirements of the law, 

A pragmatic judge will carefully consider the law, but in difficult cases, may rely 
on practical considerations, such as what outcome will have the best consequences 
overall. A pragmatic judge does not feel unduly bound by the text of statutes or the 
Constitution, or previously decided cases. Moreover, a judge who tries to determine the 
best outcome all things considered will have greater latitude to consider his or her ow'n 
assessments of what is the best outcome. Such an approach will be necessarily more 
open to the individual beliefs and commitments of each judge, an openness that 
undermines the understanding that we are a government of laws, not men. 


2. Judge Sotomayor says that she admires Justice Benjamin Cardozo. In his classic text 
on judging, Justice Cardozo wrote: 

The great generalities of the constitution have a content and a significance 
that vary from age to age. The method of free decision sees through the 
transitory particulars and reaches what is permanent behind them. 
Interpretation, thus enlarged, becomes more than the ascertainment of the 
meaning and intent of lawmakers who.se collective will has been declared. 


Richard A. Posnhr, Law, Pr.aomatism, and Democracy 59 (2005), See also id. at 85 (“[Pragmatism] is 
resolutely antiformalist, it denies that legal reasoning differs importantly from ordinary practical reasoning, it favors 
narrow over broad grounds of decision at the outset of the development of an area of law, it is friendly to rhetoric 
and unfriendly to moral theory, it is empirical, it is historicist but recognizes no 'duty' to the past, it distrusts 
exception-lcss legal rules, and it doubts that judges can do better in reasonable ca.ses than to reach reasonable (as 
distinct from demonstrably correct) results.”). 

^ Id. at 64. 
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It supplements the declaration, and fills the vacant spaces, by the same 

processes and methods that have built up the customary law. 

Benjamin N. Cardozo, TheNatureoftheJudicmlProcess, 17-18 (Yale Univ. Press, 
1921). 

If Judge Sotomayor agrees with this classic quote from Justice Cardozo, what does that 
say about her view of the role of a judge? 

Response: 

This quotation comes from a discussion by Justice Cardozo about the process of 
judge-made law. He explains that in every system of written law is the need for gap- 
filling or legislation by the judge. His understanding of the judicial role conies from 
various legal theorists who understand the “judge as the interpreter for the community of 
its sense of law and order’’ who “must supply omissions, correct uncertainties, and 
harmonize results with justice through a method of free decision.”^ Justice Cardozo goes 
on to explain that in American constitutional law', the “method of free decision” has 
become the dominant one."* This description reflects a w'ide-ranging view' of the role of 
the judge, who serves in a common law fashion to make law where statutes and the 
Constitution may be silent, ambiguous, obscure, or unjust. 

Justice Cardozo explains that the judge’s role is essentially the same when 
interpreting written texts as when developing the common law.^ This view may be 
sharply contrasted with that of modern-day textualists who believe that when interpreting 
written law, whether statutory or constitutional, judges have a particular duty to interpret 
the meaning of the law, not impose their own will over that of the legislature or the 
people.*’ 

Justice Cardozo’s view of the judge becomes even clearer in his chapter on “ fhe 
Judge as a Legislator” in which he explains that when the judge has to make difficult 
decisions he acquires knowledge “just as the legislator gets it, from experience and study 
and reflection; in brief, from life itself . . . The choice of methods, the appraisement of 
values, must in the end be guided by life considerations for the one as for the other. Each 


” BSNj-vMiN N. Cardozo. Tub N.ature or the Jiidicial Process 16 ( 192 1 ). 

' W. atl7. 

’ “I will dwell no further for the moment upon the significance of constitution and statute as sources of the law. The 
work of a judge in interpreting and developing them has indeed its problems and its difficulties, but they arc- 
problems and difficulties not different in kind or measure from those besetting him in other fields.” Id. at 1 8. 

See generally ANTONIN SCAUA, A MATTER OF INTERPRETATION (1997). 
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indeed is legislating within the limits of his competence.”^ Justice Cardozo 
acknowledges that the judge’s sphere is narrower, but nonetheless requires the same 
legislative process to make, not find, the law.* This conclusion reflects a wide-ranging 
conception of the role of the judge, little constrained by constitutional or prudential 
considerations. 


^ C.'tRDOZO, mpra note 3, at 113. 
at 115. 
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Responses to Questions Submitted by Senator Hatch 


Neomi Ran 
Assistant Professor 

George Mason University School of Law 


/. Judge Sotomayor described her pidicial philosophy as “fidelity to the law. " Some have 
described this as a slogan and not a philosophy. Do you agree? Has there been a Supreme 
Court nominee that has refused to pledge "fiidelity to the law "? 

Response: 

Standing alone, the ideal of “fidelity to the law” says little about judicial philosophy. All 
federal judges take an oath to “administer justice -without respect to persons, and do equal right 
to the poor and to the rich” and to “faithfully and impartially discharge and perform all the 
duties” required of them “under the Constitution and laws of the United States.”* The oath 
requires allegiance to the Constitation and faithful execution of the judicial role. “Fidelity to the 
law” echoes an essential commitment of every judge. It does not, however, e.xpress how a judge 
intends to be faithful to the law, A judicial philosophy may be difficult to articulate with clarity 
and comprehensiveness, but such a philosophy should begin with a conception of the judicial 
role and explain how judges should interpret the Constitution as well as statutes. 

I am not aware of any nominee to the Supreme Court who has refused to pledge fidelity 
to the law. Recent nominees have appropriately and consistently pledged to uphold the law. For 
example, during his confirmation hearings, Ju.stice Samuel Alito explained, “A judge can’t have 
any agenda. A judge can’t have any preferred outcome in any particular case. And a judge 
certainly doesn’t have a client. The judge’s only obligation — and it’s a solemn obligation — is to 
the rule of law, and what that means is that in every single case, the judge has to do what the law 
requires.” Similarly, Chief Justice John Roberts said during his confirmation hearings, “I will 
decide every case based on the record, according to the rule of law, without fear or favor, to the 
best of my ability, and I will remember that it’s my job to call balls and strikes, and not to pitch 
or bat,” 


2. What is the proper role ofi judges as the Founders understood? 

What the Founders considered to be the proper role of a judge is a difficult and 
complicated question, A number of scholars have addressed this topic with significant 


' 28 U.S.C, § 453. 
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erudition.^ To mention just one source of understanding at the time of the founding, in Federalist 
78, Alexander Hamilton provides one of the most frequently cited discussions of the position and 
obligations of the federal judiciary. Hamilton explained that judicial review arises from the fact 
of a written constitution. Courts can review acts of Congress for constitutionality, but this does 
not mean that the judiciary is superior to the legislature: “It only supposes that the power of the 
people is superior to both; and that where the will of the legislature declared in its statutes, stands 
in opposition to that of the people declared in the constitution, the judges ought to be governed 
by the latter, rather than the former.”-’ Hamilton also explained that structural limitations on the 
judiciary made it the weakest branch as it has “neither Force nor Will, but merely judgment; and 
must ultimately depend upon the aid of the executive arm even for the efficacy of its 
judgments.”"* One might draw from these .statements a conclusion that the judiciary should 
robustly enforce the Constitution, but also that it must stay within the boundaries of its particular 
role. 


3. [/judges fail to be restrained, what are some potential problems that could result from 
their lack of self restraint? 

Response: 

Judges may lack self-restraint in a number of different contexts, each of which could 
raise difficulties. As one general example of overreaching, judges may essentially rewrite 
outdated or ambiguous laws in order to address modern-day problems. Such rewriting, however, 
frustrates the rule of law by creating uncertainty for parties who must rely on what the law says. 
Interpretation of laws beyond what the language reasonably includes is not part of the judicial 
role because judges lack democratic legitimacy and accountability, as well as institutional 
competence, for legislating. Moreover, if judges regularly update statutes in this way it may 
undermine the incentives for Congress to fix problems as they arise. 


4. What problems result from Judges believing that it is possible to change the meaning of 

the Constitution? 

Response: 

The framers wrote our Constitution to establish the structure of government and to 
protect individual freedom and liberty. They provided that the Constitution would be the 


^ See, e.g. , PHILIP HAMBURGER, Law and Judicial Duty (2008) (tracing the history of judicial review and 
examining ideals about law and judging). 

^ T[ 1 e Federalist No. 78, at 404 (Alexander Hatnilton) (George W- Carey & James McClellan cds., 2001). 
" Id. at 402. 
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supreme law of the land and therefore would supersede all laws inconsistent with the 
Constitution. As Justice Scalia has explained, the whole purpose of a constitution is “to embed 
certain rights in such a manner that ftiture generations cannot readily take them away.”^ If the 
meaning of the Constitution can change without formal amendment, then it no longer possesses 
the character of a constitution, but is more like ordinary legislation. Legislation can and should 
respond to new problems and changing social norms. The Constitution, however, was designed 
to ensure that legislative majorities would not trample on certain fundamental liberties. Simply 
put, evolution of constitutional meaning can undermine the essential purpose of a written 
constitution and upset the balance between the judiciary and the political branches. 


’ Antonin Scali.a, A Matter of Interpretation 40 (1997). 
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Questions to David Rivkin from Senator Hatch 

hi what ways have some Supreme Court decisions undermined our national security? 

From Hamdi to Boumediene, the Supreme Court's post-9/ 1 1 eases have placed 
ircmcndous burdens on the United States’ ability to detain captured enemy combatants. 
The constitutionally-grounded habeas process mandated in Boiimediene has proven 
impossible to apply in most instances. With federal district court judges applying 
demanding evidentiary and other requirements, the govcrnmenl is unable to meet its 
burden in many habeas eases. The batllcFickl is simply too dangerous an environment to 
allow our military to collect evidence against most captured enemy fighters sLilTicicnt to 
support an arrest under criminal law. Kfforts to do so arc likely to be detrimental to the 
safety ofour soldiers. The prospect of aggressive discovery efforts, undertaken in the 
contc.xt of habeas litigation by plainlitT counsel, and directed at ferreting out sensitive 
national security information further complicates the situation. These problems were 
predicted by those ofus who have long warned against extending habeas rights to enemy 
combatant aliens captured overseas. 

The problem is not limited to detainees at Guantanamo Bay. The lower courts arc now in 
the process of extending constitutional habeas to detainees held by U.S. forces in 
Afghanistan. As a result. U.S. forces have already curtailed the extent to which captured 
enemy combatants can be detained for prolractcd periods of time. This is the first war in 
American history where thousands of captured enemy fighters and operatives have been 
released while hostilities arc still ongoing. This "catch and release" paradigm endangers 
our ultimate victory in Arghaiiistaii. Since many released enemy combatants return to the 
Taliban, al Qaeda, and other terrorist formations, these litigation-driven releases 
needlessly jeopardize the lives of American .soldiers and civilians. 

Concerns that our courts may make further constitutional rights available to alien enemy 
combatants have led the U.S. military to start using Miranda warnings when capturing 
enemy llghtcr.s on foreign soil. The issuance of such warnings severely compromises any 
opportunities to interrogate these detainees, rendering moot the past several years' debate 
about appropriate inlerrogation methods. The resulting lack of actionable intelligence 
about the enemy complicates our ongoing military operations and is likely to increase 
U.S. casualties. 


While undermining the military’s essential ability to detain and interrogate captured 

enemy lighters is bad enough, trends in the Supreme Court’s jurisprudence in particular. 

a willingness to disregard well-settled prccedenl. extend the Constitution’s reach to non- 
U.S. persons overseas and ignore fundamental constitutional limitations on the 
.ludiciary’s role in the area of national security - suggest that the Court is likely to 
continue to expand its writ to other military decisions. The rules of engagemem, the 


- 1 - 
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extent of permissible collateral damage in the context of ongoing combat operations, 
whether or not a given military engagement amounts to an aimed conflict or not arc 
likely to become subjects for judicial review. If this were to happen, U.S, ability to wage 
war successfully would be dramatically undermined, particularly il' we continue to face 
an enemy unfettered by any nomiativc or legal constraints on the use of force. 

Docs the Supreme Court's decision to get involved with some aspects of the War on Terror 

violate the separation of powers? 

Yes. The judiciary is the branch of government that is least well-equipped to reach 
sound judgments about how to prosecute a war in general, what constitutes an appropriate 
detention regime or how to gather battlclickl intelligence. The judiciary is equally 
poorly-equipped to gainsay judgments made in these areas by the two political branches. 

It has neither the institutional expertise, nor, given how the courts can only deal with 
spccille cases and controversies, the opportunity to look at policy in a comprehensive 
manner. It was this relative institutional incapacity, which the Framers understood all too 
well, that caused them to deny Article III courts the power to engage in an open-ended 
scrutiny of discretionary national security-related judgments. 

indeed, as the courts' political question doctrine (that is grounded in both prudential and 
constitutional imperatives) has long recognized, national security judgments arc 
delegated under Articles 1 and 11 to the political branches because tlicrc arc no standards 
readily ascertainable by the courts that would allow the judiciary to second-guess 
Executive or legislative judgments about national security matters. 


What problems docs reliance on foreign law create for our national security? 

Reliance on foreign law by Article 111 courts has a pernicious impact in the national 
security area. Many of our allies have decisively rejected much of the traditional legal 
architecture governing armed conflict. They have embraced instead new international 
and domestic legal regimes that dramatically inhibit the ability of states - although not 
that of non-state actors - to wage war. These regimes impose historically unprccedcmcd 
restraints on the circumstances in which a state can legitimately use armed f'orco (the 
parameters of permissible self-defense), equalize the rights and obligations of lawful and 
unlawful belligerents, in .some important respects, oven advantaging unlawful 
belligerents. They also drastically rework the definition of the extent of collateral 
damage permissible in the course of combat, as well as recast the fundamental 
relationship between the international law of war and international humanitarian law. 

That our allies have gone in this direction has substantially undermined and. frequently, 
crippled their ability to wage war dccLsivcly and successfully. Our European allies, in 

- 2 - 
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particular, arc perfectly aware of the dramatic policy consequences of their doctrines, but, 
having abandoned most serious war-fighting capabilities, arc not greatly troubled. For 
the IJ .S., which remains the primary security guarantor of the existing international 
system, to be bound by the same dysfunctional legal architecture would be nothing short 
of calamitous. To the extent that U.S. courts incorporate this dysfunctional legal 
architecture by reference to. or reliance upon, foreign law, they adversely impact ihc 
fighting ability of the U.S, military. 


Question for the Record for David Rivkin from Senator 

In your written statement you reference a situation at the Bagram 
Afghanistan, where lower courts “are already beginning the proces: 
the habeas regime to individuals captured and held by the U.S. in o 
world.” 


• Can you elaborate on what specific harm may come from 

There are reports that, the decision a District Court Judge in 1 
Columbia, Judge Bates, in the Maqaleh case, has caused the 
curtail operations that might result in the capture of enemy fi, 
Afghan borders. Judge Bates’ ruling posits that individuals, ; 
in Afghanistan, but who were originally captured outside of i 
entitled to the same constitutionally-based habeas review as t 
Bay’s detainees. Maqaleh has potentially devastating implici 
operations of U.S. Special Forces. The net result is that, whil 
continues to use air assets to attack Pakistan-based al Qaeda : 
targets, its ground force operations against such targets have - 
This situation clearly benefits the enemy at a time when U.S. 
trying to turn the tide against a surge in Taliban activities in i 
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CiEORGETOWN [.AW 


Nicholas Qiium Roscnknmz 

Juiy 2.7. 20{)9 

I’hc Honorable Patrick Leahy 
Chairman. Committee on the .hidiciary 
United States Senate 
4 .j 3 Russell Senate OiTtce Building 
Washington, D.C. 20510 

Dear Mr. Chairmtm: 

Thiink YOU again for the opportunity to testify at the Sotomaj'or confirmation hearing 
before the .luJiciart' Committee on .Inly 16, 2009. 1 write to respond to the written 
follow-up questions of Ranking Member Session.s and Senator Hatch, and to answer a 
qtiestion that Senator Kiobuchar asked duritig the hearing, 1 have reproduced the 
Senators' questions below in italics, and after each que.slion I have written m)’ answer. 


RANKING MFAIBF.R SESSIONS' OliKSTIONS 


/?.1;VA7A G Mt'MIiER SESS[0:\S OVESTIOS #1: Judve Solomayor, in her hearing 
teslnnony, depicled the use of foreign low as akin to using a dictionary because both are 
texts that are extrinsic to the Constitution. What harms arise from the use of foreign law 
that distinguish this use from the use of dictionaries'' What about using foreign law 
versus using law review articles'? 


■\N.SWRR: There i.s nothing wrong with consulting extrinsic sources as aids to 
interpretation of the Constitution, lint it is essential to understand the fundamental 
project of constitutional interpretation before evaluating precisely which extrinsic sources 
wdl be useful to that project. .And convensely, the extrinsic sources choseir by a judge 
can tell one a great deal about that judge's theory ofeonstitutional interpretation, 

I tone is trying to determine the meaning of a 220-year-old text, it is easy to see how it 
might be useful to consult with, for exampic, an equally old dictionary , to understand 
how words were used at the lime.' Likewi.se, if a .scholar has written a careful larv rew iew 


' .Ve'e'. c.y, . f >isfrii:l ui' Cokiinhia v. Heller, 1 28 S.Ct. 278a. 2828 (2008) ('ciiiiiii S. .kdHN.SviN. 

Die r!(..iN.\K't <M -hm: iiNiH.isii Uih cd. 177.'))); Unifed States v. Lopez. 5 14 ( cS 54P. 58.7 87 

I 1 *^>45 ) ("I lioinab, .1., concurruig) (cinng S. .IcMiSuSiiN', DiCTii in-\kv OF- H if HNtil.lSli [. W'tti .\( .[■ i4[ti ed. 

I 7'^5). N. BA!I I; Y. An: LIhiiVi-RSAl. L'! VMOiXK.K'Ai, FMO! !Ni i ilK 'f lOKARY 1 26th ed. ! 789): T. SllEKiDAN. A 
CoNA'iJ ! L Dik !'ii IN ARY Of nil- LNXU.iSi i 1 .AK( il.Yxfi!.' (6th ej. Vloirison V Olson. LcS. 6.74. ‘I'ld 


DC j A x i'i-jo . ' 


M.ii) N-.-.V Avciirp;'. XVV W.l- 
fiRC-ti: ZtP-Gt-C- iiCi-. ,. 
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arlicle about the original public meaning oi'a purlicuiar constitutional provision." it might 
well be useful to consult such an article. (Far be it from me to suggest that judges should 
not consult law review articles! ) But foreign law is an entirely different matter. As 1 
explained in my written statement, ifone is trying to discern the meaning of a particular 
220-ycar-old text, "it is mysterious why one would need to study other legal documents, 
written in other langutigcs. for other purposes, in other political circunistunccs, hundreds 
of years later and thousands of miles away." ’ In short, the distinction is one of relevance. 
Old dictioiutries and careful scholarship may well be useful in determining the original 
public meaning ofihe United States (fonslitution. But contemporary foreign law will 
almost never be relevant to that project. 

.And so. if a judge appears to rely on contemporary foreign law in a constitutional case, 
the suspicion arises that the judge is engaged in an entirely different project. Since, as a 
matter of logic, contemporary foreign law cannot help di.scern the original public 
meaning of the I f.S, Constitution, it would .seem that such a judge is not tiying to cliscera 
the meaning at all; it may seem, rulher, that the judge is engaged in the quite different 
project oi' updating the meaning ofthe Constitution, to bring it in line with (the judge’s 
perception olj world opinion. .And that is not the proper role of a federal judge. 


RA.\'K/Na MEMBER SESSIONS QUESTIOS it2: Is Judge Sotonuiyor s attempt la 
distinguish hetweeii "using ' foreign /an-, \ehich she says is forbidden, and "considering" 
the ideas from foreign law. whieh she says is permitted, and even "commanded" by our 
legal system an "unintelligible distinction " as one commenlator luis said'.^ 

ANSWER: The distinction is intelligible only ifone posits an idiosyncratically narrow 
definition of "using” foreign law, which is w hat .ludge Sotomayor seems to have in mind, 
rior premise seems to he that a court “u:ses” foreign law only if the court treats the foreign 
law as binding or outcome-determinative f' I'hus. when .ludgc Sotomayor flatly testified 


(l‘)88) (Scalia. J., dissenting) (citing S JoiiHsoN, DicriON.vKYOf 'i in; Enolish L.vnoiugk {6th cd. 178.s)), 
Randy B, Barnett, The Original Meaning ofthe Commerce Claim'. 68 U. Cni. L. RiiV. 101, 11 .514 (2001). 
" See. e.g.. Nicholas Quinn Ro-senkranz, Executing The Treaty Fover. 1 1 8 H.Mtv. 1.. Rov, 1 867 (200.8) 

' Hearing Before the Sen. ./wJiclary Comm, on the Nominauon of Judge .Sonui Soluiiiciyor to he an 
.'iesoctaie .histice ot the U.S. Supreme Court. I 1 Itii Cong, i200Q), avattahie at Sen Pairiek ./. Leahy Hold', 
a Hearing tin the yonnnatirm of .Judge Sonia Sotomavor to Be tifi .L.ssociate .hmiee of the U.S. Supreme 
( iniri (.Inly 16. 2000) ((.’Q rranscriptioits) j hereinafter ./n/v 16 tfearing.s] {testimony of Nicholas tfuinn 
Roscnkuinz, Associate Professor, Cieorgetown Liniversity t,a\v Ce.nter). 

’ See Hearing Before the Sen. Judieiary Comm, on the Hommauvn of Judge Sonia Soioniaeor n> he an 
. i.lSiieiate Ju.sfii'e of the U.S. Supreme Court. 1 1 Ith C'ong. {lOiih). a'.-aitahie at Re.tpoo.te.f of .Judge Sonia 
Sotomayor to the iVriif.en Ouesiions oj Senator Jeff Sessions. 

http: ' jndiciaiy . scmiic, gov numinat ions SupremcCourt Sotoniayor'’iipload,-'QFRsSessions.pLll’ [heiviaaflcr 
Se.t.sion.s Written Uuetiiony] ("Reading the decisions of foreign courts tw ideas, lio'.vcvcr, docs not 
conshmie ’Using’ those decision.s to decide cases."); Sonia Soloinayor, Circuit Judge. IfS. Court of 
.Vppeals lor liie Sccttnd Cii’cuir, I low Federal .ludges l.ook to International and Foreign t.a'.v tinder 
.V.nicle VI ot the U ,S. Coiisiilulion. Speech Before the American Civil Li’Denies I nion of Puerto Rico 
(.Apr, 2S, 20f)6), avail, .ihle at Ni '.v Yi iRK flMF.s. Speech to the A. C l. .If of Puerto Kico, 
hup: s itict.t nvlunes, coni video 2000 06 10 us’poiitics 1 1 94840839480 speech-u.'Uhe-a-cd-u-of-pucrto- 
rico.lilinl I Iasi \ isited ,lui. S, 20o9) [hereinafter .VCLl ) Speech | r’|\V]e don’t use loreign or international 
law. A c conskier the ideas that are suggested by international and foreign law. fitai’s a very different 
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that toreign law should not be “used” in constitutional interpretation.'^ she apparently 
nieaiit to arUrm only that Ibreign law is not binding and authoritative precedent in IJniled 
Stales courts — an utterly uncontroversial propo.siiion. 

/\t the same time, .ludge Sotomayor seems to say that judges can and should consider the 
ideas suggested hy Ibreign law.*’ This is an intelligible distinction but not a reassuring 
one. Considering foreign ideas may sound innocuous: why shouldn't one consider aiiv 
and all good ideas, regardles.s of their source? But, again, the question is one of 
relevance. If one is genuinely engaged in the project of discerning the meaning of a 220- 
year-old .American text like the ft.S. Constitution, there are almost certainly no ideas of 
any relevance to be found in foreign legal texts written centuries later for entirely 
different puqtoscs. Good ideas indeed know no borders.'' and they may be found in a vast 
array of sources, foreign and domestic. But good ideas of' relevance to eonstitufional 
unerpretdtion are n'luch harder to find — and they are exceedingly unlikely to be found in 
contemporary foreign law. 


RANKING MEMBER SESSIONS QUESTION #.T- Judge Sotomayor spoke favorably 
of b'rench judicial decision making in a speech. Judicial Independence: What it Takes to 
Maintain it. stating: "In terms of actual decision-making, judicial panels in France issue 
only one liecision. Unlike courts in the L’nited States. dis.seniing opinions arc very rare. 
With a single decision, there is less pressure on individual judges and les.s fear of reprisal 
for unpopular decisions. ’’ ,iudge Sonia Sotomayor & .lennijer Peng. Judicial 
Independence: What It Takes to Maintain It. Speech Given at the Colegio de Ahogados 
de Puerto Rico Asamhiea Annual 1999. 12 1 3 (Sept, if 1999) ("Bar Association of 
Puerto Rico Annual Assembly"), available at 

hi tp.vyi udician: senate, ii ov, ■numin al i on.s.'SiipremeG ourt.' Soto m avor. jipload'Oue sti on- 1 2-d- 
.\o-JJ- 9-l l-hh-Coleeiu-de-Ahoitados-de- Puerto . pdf What does Judge Sotomayor 's 
favorable reference to this French practice say about her understanding of the role of the 
judge in the American legal syslem'3 

.-VNSWF.R: This brief ob,servalion about French judicial practice reveals little about 
.ludge Sotomayor's view of the .American judicitil role. In the speech, , ludge Sotomayor 
\va,s careful to note: “[NJot every method is easily transplanted, nor will every method 


concept . , . .sec oLsu infra text accompanying notes 12 -1 7. 

See HeaniVff Before ihe Sen. Juaieiury Comm, on ihe Nominalion ofJuJye Sonia Soiomavor lo he an 
.i.s.sociaie Justice of ihe U.S Sufireine Court, } 1 I th Cong. (2009). avail able at Sen. Patrick J. Leahv Ilo/Js 
a llcariny tui the S'lmlnaiion o/'Jihlye Sonia Soionunrjr to lie an .issociatc Juslicc of (he LiS. Supreme 
Conn (.IlsK 14, 2U09) {CQ Transcriptions) [hereinafter ./«A- N llearinys] {tostimon} of Sonia Sotomayor. 
Circuit Judge, (.,i S, Court of Appeals for the Second Circuit.) ("American law does not perniit the use of 
foreign law- or iniernaiiona! law lo interpret the Con.siiiulion. That's a given.”). 

'' See Sotomayor. ACLl' Speech, .supra note 4 ("[Ijdeas arc Ideas, and whatever their .smircc, whether 
they come frotvi foreign law or international law, or a trial judge in .Alahama. or a circuit court in 
California, or an\' other place, il the idea has validity, it it persuades you tlteti vou are goinu to adopt, itb 
reasoning.”). 

iJ. ('ideas have rui bvtundarics. Ideas are what .set our creative juices flowing, ihev pemiit us to 
think. And to suggesi to an) otie tliat you can outlaw the use of foreign or itderiuitionai !au ib a serilirneiii 
(hat's ba.sed on a Uindanicntal misunderstanding. What you would be asking .American ludges to do is to 
close their minds t(,> good idea.s lo some gi.'od ideas.'"). 
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necessarily work in a different judicial system. Thus, we must always keep in mind the 
underlying structure and needs of each culture and the differences among thein,’''^ She 
then proceeded to highlight several structural features of the French system, wh.ich 
distinguish it from the American system.*' And only then did she make the observation 
quoted in the Question above. Under the.se circumstances, the observation can tell us 
little about her view of the American judicial role. 

More generally, there is nothing inherently objectionable about comparative law as a 
scholarly inquiry, or about a descriptive survey of judicial independence around (he 
globe. The objection arises when one brings such an inquiry to bear on the project of 
interpreting the IkS. Constitution, Fair ihai project, it is exceedingly difficult to see the 
relevance of contemporary Ibreign law. 

SENATOR HATC HkS QUESTIONS 


SE!SA TOR HA TCH OVFSSTIOiS' #1 : Was whal Jiid^c Solamayor said at the 
confinnutiDH hearing about foreign law consistent with her speech to the ACLU of Puerto 
Rico? 

■ANSWER: There docs seem to be some lcn.sion between .ludge Sotomayor’s April 28 
speech and her testimony last week. In the speech, .fudge Sotomayor seemed to endorse 
the idea that foreign law could be relevant and helpful in the intcipretation of the I'nitetl 
States Constitution."' In her testimony, by eonlrasl. she seemed to disavow this sort of 
u,se of foreign law. ' ' 

The speech and the testimony can he reconciled only if one adopts an idiosyncratically 
narrow definition of wliat it means to "use'' foreign law, which is what .Judge Sotomayor 
seems to have in mind. As she put it, "we don't use foreign or international law,’’'" hut 
"[w'le consider the ideas that are suggested by international and foreign law."''’ Likewise, 


* .ludge Sonia Sotomayor & Jennifer Peng. Judicial Independence: What It Fakes to Maintain ft, 
Speech Before the Colegio de .Abogados de Pueno Rico Asarnblea Araiual 199b, II (Sept. II, 1999) (''Bar 
Aissociatlon of Puerto Rico Annual .Assembly'’), uvaitahte ai 

hupi.'/jiidiciniy. senate. gov. nominations.SupremeCouit'Soloinayor 'iipload'Qiiestion- 1 2-d-No-.J J-9- 1 I -99- 
Colegio-dc---\bogados-de-l’uerto.pdf 
'' See id at i j - 1 J 

Sotoniavor. .VCLi.i Speceh. vi/pru nolo 4 ("In both those cases \Rupcr r Simnionr and LiUircncc v 
/t'.vu.vj, ihe courts were veiy , very carel'iil to note that they weren't using that km to dccirle liie .American 
qtiesiion i’hey were just using dial law lo help us understand what the concepts meuiu to other ct.tumries, 
and to help us understand whellier our understanding of our own constitutioiia! rigtns iel! iino the 
inainstream of human thinking, ’t here mav well be times where we disagree with the mainstream ttf 
iiileniational law But there is much ambiguity in law, and I for one believe that if sou look at tile ideas of 
evcisotie aiki consider thetn tttid lest them, test the force of iheir persuasiveness, look at them carel’iillv, 
examine \s iieie they're coming from and why, that your own decision will be better informed. "1 

’ ’ Sec Jute / / Heannes. supra note .s iiesiimony of Sonia Sotomayor, Circuit Judge, U S. t’oim of 
•Appeals foi' the Second Circuit 'i f American law does not permit the use of foreign law or iiiternaiional law 
to iiilerpret Ihe Constitution I liat's a given.”). 

' Soioinax or, ACl.C Speech, supra note 4 (eniph.asis added) 
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later in the speech, she discussed the citation ol (oreign law in two recent and 
controversial Supreme Court cases, saying; “In both those cases, the courts were vers , 
very carctul to note that they weren't using that law to decide the American question. 
They were jirst u.sing that law-' to help us understand what the concepts meant to other 
countries, and to help us understand whether our understanding of our own constitutional 
rights tell into the mainstream of human thinking,”'’’ Likewise, in her testimonv. Judge 
Solomayor said: "[Tlhere's a public misunderstanding of the word 'use.' ,And what I was 
talking about, one doesn't use tho.se things in the sense of eoming to a legal conclusion in 
a case.'''’ .And: "people misunderstand what the word 'u.se' means. .And I noted that use 
appears to be — to people to mean if you cite a foreign decision, that's means it’s 
controlling an outcome or that you arc using it to control an outcome. And I said, niv""’ 
f inally, in her written answers to the Committee’s follow-up questions. Judge Sotoniavor 
wrote. "Ill some limited circumstances, decisions of foreign courts can be a source of 
ideas, just as law review article.s or treatises can be sources of ideas. Reading the 
decisions of foreign courts for ideas, however, does not constitute 'using' those dccision.s 
to decide cases,'’' 


Judge Sotomayor’s premise seems to be that a court only "uses” foreign law if the court 
treats the foreign law as binding or outcome-determinative, 'fluis, when she testified that 
she would not "use” foreign law to interpret the LfS. Constitution."' she may have meant 

to affirm only that she would not treat it as binding or outcome-determinative -but that 

she might still use it to inform her analysis, as she seemed to siiggc.st in her speech. If 
that is what she means, then the speech and the testimony may be reconciled, but the 
reconciled position would still be troubling, for reasons discussed in the Answers to 
Ranking Member Sessions’ Questions /J1 and :I2. above. 

SEPs'ATOR HATCH OL'EST/ON tt2: U'luil i.v tlu' ilifferettce between the approach to 
foreign law that Justices Thomas and Scalki lake and the approuch that Justice Ginshurg 
takes? Which view is more consistent with FotinJing principles'.' Which view he.st 
preserves .1 mer'ican sovereignly? 

ANSWER: Justice Scalia and Justice Thomas take the position that tbreign law is 
generally iiTelevam to the interpretation of the I'nited Stales Constitution.” Justice 


Id 

' ■ Hi'iirinsf BiJorE ihe Sen .ludiciary ( 'omin (j/i /he Nominu/ion of Jiul^c Sonia Solomayor !o be. an 
.Issociaiv Jusiice of fhe 1. ' 5 Supreme C i ( I th C'ong. (2()0‘) ), available ai Sen Parriek ./, Lcahv Holds 
a ! Iciiniv,’ on the Sominnfiiui of .hul'^e Sonia Soioniayor to Be an Associaie Justice of the L.iS. Suf.meme 
Court (.luly I X 2009) (CQ rranscnptioiis.) {herCmixiler July 15 Hearings] (tc'stinu'iiy ot Sonia Soloiiiavor, 
Circuit JuJue, l.cS. Couti of Appeals for the Second Circuil), 

" ./iitv 10 Hecu-ifu^s, supra note 3 tl<iStiniot!y of Sonia Sotoniavor, Circuit .ludge. t.cS. (2oun of Appcais 
for the Second Circuit). 

Sessions Wniien, Questions, supra note 4. 

■' ,SVc July 14 Hearings, supra note 5 (testimony of Sonia Solomayor. Circuit .fudge. IdS. Court of 
.Appeals i(.'r the Seci.*iid C. ircuii) (■‘.American law does not permit the use of foreign knv or inlernationai \i\w 
to interpret the Constitution. J'hat's a given. 

.SVc, c g,. Stanford v. Kentucky. 492 U.S. .361 , 370 n. 1 { 1989) O'VVe eniphasi/,e that it is .-imerican 
conceptions (.>f decency that are dispositive [to the Eighth Ainendnicnl intjuiryl, rejecting the contention of 
petHiotiers and their vanous amici . . . that the sentencing practices of <.)thcr couiuries are relevant." t; l-oAier 
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Oinshurg, by contrast, takes the position that foreign law may be relevant to the 
interpretation ofthe United States Constitution.'** As 1 expressed in niy written 
testinionyy' 1 believe that the position of Justice Scalia and Justice 1 honias (and Justice 
Alito" ;ind Chief justice Roberts" ’) is more consistent with Founding principles and 
better preserves American sovereignty. My arguments are set forth in greater detail in 


\ . F'iorida. 537 U.S. 990. 990 (2002) (Thomas. J., concurring in denial of' certiorari) ("While Congress, 

t/.v c/ /ugrv/t//iv/u. .may wish to consider the actions of other nations on any is.stic it likes, this Court's lOghth 
Amendment jurisprudence should not impose foreign moods, fads, or fashions on .Americans."); Stepheti 
Breycr & Antonin Scalia. Assoc. Justices. U.S. Supreme Court. Debate at American University: 
Constifutionai Relevance of Foreign Court Decisions (ian. 13. 2()()5) (Transcript available al 
http:, wuw.freerepub lie. com/focus.T'-news/T3523.57/posts). 

.ktv Jusiice RiUh Bader Ginsburg, U.S. Supreme Court, The Value of a Cotnparative Perspective in 
Coiostilutional Adjudication, Address Before the Conslitutionai Court of South Africa t lA-b. 7, 2U06), 
avoiUihle a! http; "w wav, supremecourtiis.gov/publicinfo.’.speeches-/sp 02-07b-06.hlmi. 

Jul\ 16 Hi.'anny:s. supra note 3 (leslitnotiy ofNicholas Quinn Rosenkranz. Associate Professtu', 
Georgetown Universit) Law Center), 

■' SVv Caufirniafian Hciiring on the Nomination of Samuel A. Aliio to he art . \ssocutle Justice at the 
Supreme Court of the CniieJ States before the S. Comm, on the Judiciary, 109th Cong. 47 1 (2CK)6). 

1 don't think that we should look to foreign law to interpret our own Constitution , ... i think 
the framers would be stunned by the idea that the Bill of Rights is to be interpreted by taking a 
poll ofthe countries of the world .... The pur|)Ose ofthe Bill of Rights wa.s to give .Americans 
rights that were recognized praciicaily nowhere else in the world at the time. The framer.s did not 
want Americans to have the rigiils of people in France or the rights of people m Russia or any of 
the other countries on the continent of Lurope at the time .... They wanted them to have the rights 
of Americans. And I think we should interpret our (.'unstifution -we should interpret our 
Constitution, And I don't think it's appropriate to look to foreign, law, I think that it prc-scftts a 
host of practical problems that have been pointed out. You have to decide which cotintries you are 
going to .survey. And llicn it’s ol'lcn diftkult to understand e.xactly what you are to make of 
foreign court decisions. Al! countries don't set up fiieir court systems the same w'ay. Foreign 
courts may have greater authority than the courts of the United States. They may be given a 
policy-making role. And, therefore, it would be more appropriate for them to weigit in on policy 
i,ssues. When our Constitution was being debated, (here was a serious proposal to have members 
of the Judiciary sit on a council of revision, where they would have a policy-making role before 
legislation was passed. .And other countries can set up their judiciary in that way. So you'd have 
to understand the jurisdiction and the authority ofthe foreign courts. .And then sometimes it’.s 
misleading to look to ju.st one narrow provision of foreign law- without considering the larger body 
of law in which it'.s located. If you focus too narrovviy on that, you may distort the big picture, So 
for all those rea:>on.s. 1 just don't think that's a useful ihinu to do. 
hi. 

*■ .S’cc Confiniiafion Hearing on the .Nomination '.fJohn Ci Roberts to he Chief Justice ofthe l.oiiied 
States Before the S. Comm, on the Judiciary, I(t9ih Cong. 20] (2005) 

!f we're rch ing on a decision from a German Judge about what our Constitution means, no 
[)rcsident accoiniiabie to the people appointed that judge and no Senate accountable to the people 
confirmed tlnit judge. And \el he’s playing a role in sliaping the law that binds (he people in iliis 
country .... I he other part of it that would concern me is that, reh ing on foreign precedent doesn’t 
condne judges .... Foreign law. you can find anything you want. If you don’t lliul it in the 
decisions o! France or Italy, it’s in the decisions of Surnaiia or Japan or Indonesia or wherever. As 
somebody said in another context, looking at foreign law tor support is tike Ic'oking out over a 
cro'.sd and picking out your friends. You can llnd them, fhey’re there. And that actnaiiy 
e.xpands the discretion ofthe judge. It allows the Judge to incorporate his or her own personal 
preferences, doak litem with the authority of precedent— -because they 're tlnding precedent in 
foreign law and use that to determine the meaning ofthe Constitution. And ! think that's a 
of precedent, not a correct use ofprecedent. 
hi. 
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Uvo recent law review articles, ^ which are enclosed for your convenience and for the 
Congressional Record, 

5£.V.d TOR HA TCH OUESTtOS UJ: Judge Sotomayor has said I hat foreign taw does 
not hind the courts, hut it is possible to look to foreign law for ideas. Does any judge 
believe ihal they are hound by foreign law when deciding a case? Why is it wrong to 
look in foreign law for ideas? 

AiN'SWER: Judge Sotomayor rightly alTirms that foreign law is not binding and 
aiithorilalive precedent in United Slates courts."' a proposition that, to my knowledge, all 
United Stales judges accept. However, Judge Sotomayor .seems to embrace the idea that 
foreign law niay be a useful source of "good ideas" when interpreting die U.S. 
Constitution."” It may sound innocuous to consult foreign law for "good ideas" — as 
Jiiiige Solmnayor says, "ideas have no boundaries.""' and good ideas may be found in 
any number of sources, foreign and domestic. The issue, though, is one of relevance, .As 
explained above, in the .Answers to Ranking Member Sessions' Questions #1 and /J2, it is 
v ery difficult to understand how the ideas reflected in contemporary foreign law-- - 

however good or bad could ever be relevant to the interpretation of our distinctly 

.A m cr i ca 11 Co n St i t u t i 0 !i . 

SENATOR KLOHUCIIAirS OliESTION 

.At the end of the hearing of my panel. Senator Klobuchar slated that Judge Sotomayor 
had never used foreign law to interpret the L.fS. Constitution or LkS. statute.s. 1 
eontrudicled her on the latter point, saying that I thought Judge Sotomayor had used 
toreign law to interpret a U.S. statute. Senator Klobuchar asked that 1 follow up on this 
exchange and to clarity this factual question. Upon further research, 1 conclude that we 
were both, in a sense, correct. 

1 he case thtit I had in mind was CroU v. Croll,"’^ This ease is a somewhat complicated 
example, however, because it concerned a treaty"'' as well as implementing legislation. 


See Nicliolii.s Quinn Kosenk-ranz, ,4meriemi ,-tmemliiieni, 32 Harv. ,1, L, A; Pi,:r), FAiL'Y -17,5. 47.S- 
79 (7(.l09j; Ntcholnii Quinn Rosen kranz. Comiorcei and the Cofiitittirhm .t Resprei.se to The l.aw ot Oilier 
States. .19 Sl'AN, L... RiiV. 1281 U007). 

See Sotomayor. ACLU Speceii, supra note 4 ("Ju.slice Ginsburg has explained, very recenllv, in an 
addres.s to the South .Alrican Constitutional Court, that foreign ojiinions are not authoritative. Tliov set no 
binding precedent for 1' S. courts, but iJiey can add to ihe story [sic] of knowledge relevant to the solution 
of a t|iiestion Aiitl she's riglii ./uly 15 Hearings, supra note I .s {'-(My Speech | repeatedly underscored 
thai .rbreigii law could not be used as a holding, as precedent, or to interpret the Constilutioit or Ihe 
.staiufes,".). 

■" ,S,v Sotomayor. ACLl.l Speech, supra note 4 rTdeas are what set our creative iuices tlowiim: tliev 
permit us to tliink. And to suggest to anyone that you can outlaw the use of foreign or imcrnational law i.s a 
sentiniem that's based on a fiiiidanienial misunderstanding. What you would be asking American jiidaes to 
do IS 10 tiosc their minds to good tdea.s . . . 

- ' Id 

229 b,3J 1,3.3 1 2d Cir, 201)0). 

Hague Convention on the Civil .Aspects of Imeniatioiial Child .Abduction, Ocl 23, I9S0. 
i ,i..\ S No, 11070, 1343 U.N T S reprinted in s \ [’ed. Ken. !l), 494 (10861. 
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Judge Soioma\or used foreign law to help interpret the treaty. But, ;it lea.st arguablv, the 
implementing legislation, and not the treaty, constituted the underlying source of law in 
the case. Some treaties are non-'Self-execiiting, and so do not create domestic rules of 
law of their own force;"' these treaties require implementing legislation to create 
domestic law -and, in such cases, it is the legislation, rather than the treaty, that is the 
true source of the domestic laws'" The treaty at issue in CroU is probabh' non-self- 
e.yecuting, " or at least the Second Circuit appeared to view it that way. carefully citing 
not just the treaty but also the implementing legislation."'* And, if so, it was really the 
implementing legislation, rather than the treaty itself, that v\as the source of domestic law 
in the case. On this reading of the ca,se. Judge Sotomayor used foreign law to interpret 

the treaty and. implicitly, used the treaty to interpret the statute, rhus, in this sense, my 

statement at the hearing was correct: Judge Sotomayor did use foreign law to interpret a 
11. S, statute — even if only iru/irfcily. via a treaty. 

.AdmiUedly. though, this characterization of CroU is debatable, (Moreover, of course, 
there is nothing inherently objectionable about using foreign law to interpret a treaty and 
then using the treaty to interpret its implementing legislation; rny testimony concerned 
the use of foreign law to interpret the U.S. Constitution.) in any event, I know of no case 
in which Judge Sotomayor u.sed foreign law directly to interpret a U.S, statute or the U.S. 


internal iojjal Child Abduction Remedies Act { ICAR A). 47 , 1 j.S.C. ^ 1(60! ci see/. ( iOy.-S), 

'' .S'c'd^ Medeilin v. Toxas, !2fi S.Ci- 1346, !,)56(2008): [-'ostcr v. Neiison. 27 U,.S. 233. 234 (1820); 
Restatenienc (Third) oT foreign Relations § 11! (1987); Rosenkranz. su/^ra note 2, at 1877' '79 (2005 ); 
Sotomayor. ACM I Speech, supra note 4, 

See L.ouis Henkin. I'ORI;:k.in' AM'AtRS ,and rut-: CON.Sii nj cion 157 (1972) ('"[I]!' a treat)’ is not self- 
executing U is not the treaty but the impiememing legislation that is effectively ’Uiw of the land,’"); 

’ ' Cantor v, Cohen, 442 F.3d 196. 207 n. 1 (4th Cir. 2006) (Traxler. J,, dissenting) ([The language in 
.Art. 2 of the Hague C’onveniiori| does not evidence an intent that the agreement, be self-executing; 
congi'Lussional action was lhu.s tieccssary.); Tai Vivatvarapho!. Back lo tki.sics: Determining a Child 's 
flahitual Residence in Internationa! Child Ahduction Cases Under the Ha^ue Convention. 77 KOltDHAM 1-, 
Rkv. .3325. 3.339 -40 (2009) ('*[T]he United Slates did nor oftlcially make the Child Abduction (2onvention 
effective as a matter of domestic law until Congress enacted IC.ARA on April 29. 1 988. Implementing 
legislation was required because the Child .Abduction Convention was not .self-executing in the United 
Slates. With its passage, ICAR.A incorporated ’r>y reference the Child Abduction Convention and detailed 
procedure.s for how the Convention would be implemented in the United States,’’) (internal citations 
omitted): Merle H. Weiner. Half-Truths, Mistakes, and Embarrassments: The United Slates Cioes to the. 
fifth Meelin'!^ oj The Special Commission lo Review the Operation of the lla^ue Convention on The Civil 
.Aspects oflriiernational ( 'hihl Ahdiicilon. 2008 E.STaH i.. Rhv. 221, 23.3 (''[T'lhe [Hagite! Convention [on 
the Civil .Aspects of Iniernationai ( 'liild Abductionj is not self-executing in the United States . . . .o.v 
Petition for Certiorari, fhaef for United States as .Amicus C’nriae at 4, .Abbott v. Abbott, No. 08-327 (May 
27. 2009) ("in order to inipicment the Convention. Congress enacted the hitenialionai Chiid .Abduction 
Remcd)e.s .Act (iCAKA), 42 I .S,C. 1 1601 et seq., which establishes procedures for reque.sting reruni ofa 
child abducted to the United States. "): cf Medellin. 128 S.CT. at 1369 ("Ifthe Rxecutive determines tiuu a 
treaty sh.oold have domestic eilect of its own force, that determination may be impienienicd 'in makf inu[' 
the treaty. b> ensuring that it contains language plainly providing for dttmestic enforceability . 11 the treaiv 
is lo be seif-executing in this respect, the Senate must consent to the treaty by ihc requisite two-thirds vote 
cunsisteni with all other consiiliiiional restrainl.s. C>nce a treaty is ralified vvifhoiir provisions ciearlv 
according it domestic effect, however, whether the iroaiy will ever have such effect is governed by die 
fundiimentai constiluliona! principle that '[tjhe power to make the necessary laws is in Congress: the power 
to e.xecute m the iTesideni.'") (quoting Hamdan v. Rumsfeld. 548 537, 3‘M i2()06j) (interna) citations 

omitied). 

*' .SVe Ci-'t/i. 229 P.3d at 134 {maiorilv): id. at 144 (Sotomayor, J.. dissenting). 
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Conslilutioii, and so, with that possible qualitkation. Senator IClobuehar was correct on 
this point. 

1 hope that these tinswers ttre responsive and useful. Please let me know il'the Coniniittce 
has any additional questions. 


Sincerely, 

Nicholas Quinn Rosenkranz 
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Introduction. 

I am very pleased to have the opportunity to supplement my testimony on the important 
constitutional property rights issues raised during the course of Judge Sonia Sotomayor’s 
confirmation hearings for the position of associate justice of the United States Supreme 
Court. 1 am also grateful to ranking member Senator Jefferson Sessions and Senators Charles 
Grassley and Orrin Hatch for their insightflil questions focusing on Judge Sotomayor’s 
decision in Didden v. Village of Port Chester^ and her testimony Kelo v. City of New 
London? 

In this supplemental testimony, I explain why Judge Sotomayor’s testimony before this 
Committee failed to justify her Second Circuit panel’s flawed decision rejecting property 
rights claims in Didden. Responding to questions by Senator Grassley and Senator Herb 
Kohl, she also misstated some key aspects of the Supreme Court’s decision in Kelo. The 
misstatements tended to downplay the sweeping nature of the Court’s ruling. 

1. Answers to Questions Posed by Ranking Member Senator Sessions. 

A. What are the implications of Judge Sotomayor’s decision in the Didden case for 
property rights under the Constitution? 


^ 173 Fed. Appx. 931 (2d Cir. 2006). 
- 505 U.S. 469 (2005). 
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Bidden will have little direct effect on property rights because, as an unpublished summary 
order, it is not binding precedent in the Second Circuit and the Circuit’s rules forbid citation 
of unpublished summary orders filed before 2007.^ However, Bidden was a case with such 
extreme facts that if a court is not willing to hold that there was a “pretextual” taking there, it 
is difficult to believe that it would find one anywhere. If the approach adopted by the Bidden 
pane! were to be accepted by the Supreme Court, it would make it virtually impossible to 
challenge any condemnation under the Public Use Clause of the Fifth Amendment.'' The 
Supreme Court’s decision in Kelo held that any condemnation that the government asserts 
might serve a “public purpose” is permissible." Only “pretextual” takings, where the official 
rationale is “a mere pretext” for a scheme “to bestow a private benefit,”* can still be 
invalidated. But if a court is unwilling to conclude that even a condemnation undertaken 
because the owners refused to pay a large sum of money to private party is pretextual, then 
the last remaining vestige of protection for property owners will have been gutted. 


B. Does Bidden fall into the mainstream of takings law or is it an aberration? 

The law of pretextual takings is still in flux in the wake of Kelo. It is difficult to say what the 
consensus mainstream view will be when if and one emerges.’ However, to my knowledge, 
no other federal court has upheld a potentially pretextual condemnation in circumstances as 
extreme as those of Bidden. Both before and after Kelo, several federal courts have 
invalidated takings as pretextual in cases with considerably more ambiguous facts, or at least 
refused to rule in favor of the government without a detailed inquiry into the allegations of 
pretext. 

In Kelo itself, the Court cited the 2001 California district court case of 99 Cents Only Stores 
V. Lancaster Redevelopment Agency as an example of a pretextual taking that was properly 
invalidated.* For reasons discussed in my original written testimony, 99 Cents was a much 
less extreme case than Bidden^ 

In Armendariz v. Penman, a leading pre-Kelo case, the Ninth Circuit invalidated as pretextual 
a condemnation where low-income housing was taken for the purpose of building a shopping 
mall.’" The City of San Bernardino claimed that its objective was to promote “the reduction 
of urban blight.”' ' But the Ninth Circuit refused to defer to the City’s assertion because the 


^ See Second Circuit L.R. § 32,i(c). 

■' This issue is discussed in greater detail in my original testimony. See Ilya Somin, Judge Sonia Sotomayor 's 
Record on Constitutional Property Rights, Testimony before the United State.s Senate Committee on the 
Judiciary, July 16, 2009, at 6-7 [hereinafter, Somin, Testimonyl. 

’ Kelo, 545 U.S. at 47.3-SS (holding that any potential “public purpose” counts as a “public use,” and that the 
government is not required to prove that the “expected public benefits” will actually be achieved). 

" Id. at 478. 

" For an excellent discussion of the relevant cases and alteraative approaches to the issue, see Daniel B. Kelly, 
Pretextual Takings: Of Private Developers, Local Governments, and Impermissible Favoritism, 1 7 SUP. Ct. 
Econ, Rev. 173 (2009). 

^ Id. at 487 n. 17 (citing 99 Cents Only Stores v. Lancaster Redevelopment Agency, 237 F. Supp. 2d 1123 (C.D. 
Cal. 2001), app. dismissed as moot, 2003 WL 932421 (9th Cir. Mar, 7, 2003). 

Somin, Original Testimony, at 6-7. 

7-5 F.3d 1311 (9th Cir. 1996) (en banc). 

"Hat 1314. 
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evidence indicated that this rationale was a mere pretext for “a scheme ... to deprive the 
plaintiffs of their property ... so a shopping-center developer could buy [it] at a lower 
price.”’^ Unlike in Bidden, there was no evidence in Armendariz that the condemnations 
were undertaken because the owners had refused to pay money to a private party. And the 
new owners’ planned use for the property was different from the old one, and could 
potentially have provided some public benefits in the form of alleviating blight or promoting 
development. By contrast, developer Gregg Wasser planned to use the condemned property 
in Bidden for essentially the same purposes as Bart Bidden and Dominick Bologna - 
establishing a drug store.'” 

Three United States district court decisions, including the 99 Cents decision favorably cited 
by the Supreme Court in Kelo, have since relied on Armendariz and refused to defer to 
pretextual takings that transfer condemned property to private interests.*'* In these cases, too, 
there was no allegation that the condemnation was enacted because the owners refused to pay 
money to a private party, and the new owners’ planned use for the land was less similar to 
the original owners’ plans than in Bidden. Similarly, in the post-iSfe/o case of MHC 
Financing Ltd. F’ship v. City of San Rafael, the federal district for the Northern District of 
California interpreted Kelo as requiring “a careful and extensive inquiry” into the question of 
whether a private-to-private taking was actually adopted for the purpose of benefiting a 
private party.’® 

In Franco v. National Capital Revitalization Corporation, the District of Columbia sought to 
condemn a Discount Mart store and transfer it to a group of private developers who planned 
to build a “mixed use retail center.”’’ The Court of Appeals for the District of Columbia 
emphasized that “Kelo makes clear that there is room for a landowner to claim that the 
legislature’s declaration of a public purpose is a pretext designed to mask a taking for private 
purposes.”'* The Franco decision remanded the case to the trial court to consider evidence 
submitted by the owner that suggested that the official rationale for the taking was a pretext 
for a scheme to provide private benefits to the new owners. It noted that “[i]f the property is 
being transferred to another private party, and the benefits to the public are only ‘incidental’ 
or ‘pretextual,’ a ‘pretext’ defense may well succeed.”'* In Bidden, of course, the taking 
would not have occurred but for Bidden and Bologna’s rejection of Wasser’s demand that 
they pay him S800,000 or give him a 50 percent stake in their business. And any possible 


''‘Id. at 1321. 

Soniia, Original Testimony, at 7. 

See Aaron v. Target Corp., 269 F. Supp. 2d 1 162, 1 174-76 (E.D. Mo. 2003), rev ’d on other grounds, 357 
F.3d 768 (8th Cir. 2004) (holding that a property owner was likely to prevail on a claim that a taking ostensibly 
to alleviate blight was actually intended to serve the interests of the Target Corporation); Cottonwood Christian 
Cir. V. Cypress Redev. Agency, 2 1 8 F. Supp. 2d 1203, 1229 (C.D. Cal. 2002) (“Courts must look beyond the 
government’s purported public use to determine whether that is the genuine reason or if it is merely pretext.’’); 
99, 237 F. Supp. 2d at 1129 (holding that “[njo judicial deference is required . . . where the ostensible public 
use is demonstrably pretextual.”). 

2006 WL 3507937 (N-D. Cal. Dec.5, 2006) 

Id. at *14 (quoting Kelo, 545 U.S. at 490 (Kennedy, J., concurring). 

Franco v. NatT Capital Revitalization Corp., 930 A2d 160, 162-63, (D.C. 2007) . The D.C. Court of Appeals 
is the highest court of the District of Columbia, and should not be confused with the U.S. Court of Appeals for 
the D.C. Circuit. 

Id. at 171. 

'"‘Id. at 173-74. 
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public benefits were likely to be minor or nonexistent, given that he intended to use the 
property for essentially the same purpose as they did. 

Finally, it is worth noting that the Supreme Court of Pennsylvania has interpreted Kelo, in 
conjunction with its own previous precedents, as requiring “some substantial and rational 
proof by way of an intelligent plan that demonstrates informed judgment to prove that an 
authorized public purpose is the true goal of the taking.”’® 

Obviously, proving a pretextual taking claim under Kelo is difficult. In the vast majority of 
cases, the purposes underlying a taking are ambiguous enough that the government is likely 
to prevail even if the circumstances of the condemnation are suspicious.^' That said, no other 
federal court has, to my knowledge, upheld a pretextual condemnation as blatant as that 
allowed by the Second Circuit in Bidden. 

C. Is Judge Sotomayor’s ruling in Bidden consistent with the Supreme Court’s 
decision in Kelo v. City of New London or is it an overreach by a judicial activist? 

For reasons discussed in my original testimony, 1 believe that Bidden upheld a condemnation 
that was precisely the sort of “pretextual” taking that the Kelo majority indicated is 
forbidden.^^ At the very least, the Bidden panel should have carefully the pretext question 
and the potential relevance of Kelo instead of disposing of this important constitutional issue 
in an unpublished summary order with almost no analysis. 

In my view, the plirase “judicial activism” is overused and is often employed as just a 
synonym for any ruling one considers to be incorrect.^^ I am, therefore, reluctant to apply a 
phrase whose utility I have previously questioned. Whether or not Bidden should be 
considered an “activist” ruling, it is certainly a deeply flawed decision that upheld an 
unusually flagrant violation of constitutional property rights. 


D. In Bidden, did Judge Sotomayor eliminate the one important opportunity for 
aggrieved property rights plaintiffs to challenge a wrongful taking by 
eliminating their opportunity to challenge pretext? 

The answer to this question is yes, subject to some minor caveats.^'* For reasons discussed 
above, the Supreme Court’s decision in Kelo v. City of New London enables the 


® Middletown Twp. v. Lands of Stone, 939 A2d 331, 340 (Pa. 2007) 

See I!ya Somin, Controlling the Grasping Hand: Economic Development Takings After Kelo, 15 SUP. CT. 
Econ. Rev. 183, 233-240 (2007). 

Somin, Testimony, at 6-7. 

See Ilya Somin, Haw Useful is the Concept of “Judicial Activism''?, Volokh Conspiracy weblog, posting of 
Ilya Somin, Nov. i, 2007, available at http;//volokh.com/archives/archive_2007 10_28- 
2007__1 1^03.shtml#U93970!76. 

As discussed above, Bidden lacks precedential effect because it was an unpublished summary order, and 
therefore cannot dictate the outcome of future cases. See § I.A, infra. However, I assume the question addresses 
the consequences of adopting the rule of Bidden as binding precedent. 

’’ See § I.A. infra. 
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government to condemn private property for virtually any reason except a pretextual one. But 
if the taking upheld in Bidden is not considered pretextual, it is virtually impossible to 
imagine what would be. Thus, under Bidden, govenunent has virtually unlimited power to 
condemn property. 

To be sure, property owners might still be able to challenge a taking successfully if the 
government failed to cite any “public purpose” at all to justify it. Similarly, they could 
prevail if the condemning authority actually admitted that the official rationale was a mere 
pretext for a scheme to benefit a private party. As a practical matter, however, it is highly 
unlikely that the government would be so foolish as to do either. Therefore, Bidden seems to 
license virtually any abusive condemnation where the government is minimally savvy 
enough to cite some sort of public purpose rationale, even a highly transparent one. 


11. ANSWERS TO QUESTIONS POSED BY SENATOR GRASSLEY 

A. Professor Somin, have you had an opportunity to review Judge Sotomayor's 
responses to questions on the Kelo case? Do you have any concerns with her 
answers? 

I have reviewed Judge Sotomayor’s testimony on Kelo in response to questions posed by 
Senator Grassley and Senator Herb Kohl of Wisconsin. Unfortunately, Judge Sotomayor 
misstated the holding of Kelo in two significant ways, both of which tend to downplay the 
extent to which the Court’s ruling endangered property rights. 

In response to questioning by Senator Herb Kohl of Wisconsin, Judge Sotomayor incorrectly 
claimed that Kelo “held that a taking to develop an economically blighted area was 
appropriate.”^^ In reality, both sides in the Kelo litigation agreed that the area in question was 
not blighted. As Justice John Paul Stevens noted in his majority opinion for the Court, 
“[tjhere is no allegation that any of these properties [that were condemned] is blighted or 
otherwise in poor condition,” and “[tjhose who govern the City [of New London] were not 
confronted with the need to remove blight in the Fort Trumbull area” where the condemned 
properties were located.^^ 

The absence of blight was precisely what made the Kelo case distinctive. It was the first 
Supreme Court decision to specifically address the question of whether property could be 
condemned and transferred from one private owner to another solely for purposes of 
"economic development" in a nou-blighted area. The Court had already ruled that private-to- 
private condemnations in a blighted area are permissible in the 1954 case of Berman v. 
Parker.'^ Berman led to numerous abuses, including the condemnation of property under 
state statutes that define “blight” so broadly that almost any area can be declared “blighted” 


Transcript of Confirmation Hearing of Judge Sonia Sotomayor for the Position of Associate Justice of the 
United States Supreme Court, July 14, 2009, available at http;//www. washingtonpost.com/wp- 
dyn/content/articie/2009/07/I4/AR200907i401250 5.htmI. Since I do not yet have access to the official hearing 
transcript, I have relied on the version available at the Washington Post website. 

Kelo, 545 U-S. at 475, 483. 

“ 348 U.S. 26(1954). 
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and taken . Kelo went even further, however, because there was no allegation of blight in the 
case. The Court ruled that even non-blighted property can be condemned and transferred to 
another private owner for “economic development” purposes. It is important to recognize 
that the Kelo Court did not limit “economic” development condemnations to areas where 
preexisting economic conditions are in any way substandard.^® As Justice Sandra Day 
O’Connor pointed out in her dissenting opinion, under Kelo “nearly ail real property is 
susceptible to condemnation” because it is always possible to argue that a given piece of land 
might be put to more productive use by some other owner.®' 

Judge Sotomayor’s second noteworthy misstatement ot Kelo occurred during questioning by 
Senator Grassley, where she described the case as follows: 

[T]he issue in Kelo, as I understand it, is whether or not a state who had determined 
that there was a public purpose to the takings under the — the takings clause of the 
Constitution that requires the payment of just compensation when something is — is 
condemned for use by the government, whether the takings clause permitted the state, 
once it's made a proper detennination of public purpose and use, according to the law, 
whether the state could then have a private developer do that public act, in essence. 
Could they contract with a private developer to effect the public purpose? And s so 
the holding as I understood it in Kelo was a question addressed to that issue.®^ 

The problem with this answer is that Kelo did not simply hold that the state could “contract 
with a private developer to effect the public purpose” justifying a taking. It held that the state 
could actually transfer ownership of the land to a private party and that this was a 
constitutionally permissible “public use” if done for the purpose of promoting “economic 
development.” This is very different from simply hiring a private contractor to do work on 
public land, such as contracting with a private construction firm to build a publicly owned 
bridge. Moreover, the “contract” metaphor is misleading, since the new private owners of 
condemned land in economic development takings cases are generally not required by 
contract to actually provide the economic development that supposedly justified the 
condemnations in the first place.®® This state of affairs greatly increases the risk of abuse, 
since both private interest groups and government officials are able to use inflated claims of 
economic benefit to justify a taking without fear that they will ever be required to provide the 
promised gains. ®‘' 

B. Have you reviewed Judge Sotomayor's testimony on the Didden case? Do you 
agree with it? Do you have any concerns with it? 


See Ilya Somin, Blight Sweet Blight, LEGAL TIMES, Aug. 14, 2006, at 42. 

® The Court did take note of the City ofNew London’s judgment that the Fort Trumbull neighborhood was 
sufficiently “distressed” enough to require “redevelopment.” Kelo, 545 U.S. at dS-l. But the Court’s decision 
did not depend on that assessment 

Id, 504 (O’Connor, J., dissenting). Three other justices signed on to Justice O’Connor’s dissent. 
^"Transcript of Confirmation Hearing of Judge Sonia Sotomayor for the Position of Associate Justice of the 
United States Supreme Court, July 14, 2009, available at http://w\vw.washingtonpost.com/wp- 
dyn/content/article/2009/07/14/AR200907l402234_2,htmi 
Somin. Controlling the Grasping Hand, at 193-97. 

-'Id 
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I have care&lly considered Judge Sotomayor’s testimony on Didden. Unfortunately, I cannot 
agree with her statements that “Kelo didn't control the outcome; the statute of limitations did” 
and that “the Kelo discussion didn't need to be longer because it wasn't the holding of the 
case.'”’ As I explained in my original testimony,^* Judge Sotomayor’s panel clearly ruled on 
the substantive property rights issue as well. Their summary order specifically states that 
'"[ejven if Appellants' claims were not time-barred, to the extent that they assert that the 
Takings Clause prevents the State from condemning their property for a private use within a 
redevelopment district . . . , the recent Supreme Court decision in Kelo v. City of New London 
. . . obliges us to conclude that they have articulated no basis upon which relief can be 
granted.”^’ 

In her testimony. Judge Sotomayor suggests that this discussion of Kelo was not part of the 
holding of Didden. However, the Supreme Court has specifically ruled that when a court has 
two alternative rationales for reaching the same result, both are part of the holding, not 
merely dictum.^* Obviously, even if “the Kelo discussion” was mere dictum, it still reveals 
the panel’s view of the property rights claim it addressed. 

Moreover, as explained in my original testimony, the panel’s statute of limitations ruling was 
not merely a technical procedural decision.'’’ Rather, it was inextricably linked with their 
substantive conclusion that there is no meaningful difference between a claim challenging the 
declaration of a redevelopment area and one challenging a prete.xtual taking. The panel ruled 
that the property owners were required to file their case within three years after the 
declaration of the redevelopment area in 1 999. However, there was no pretextual taking until 
they rejected Gregg Wasser’s extortionate demands in November 2003, after which the 
property was condemned almost immediately.'*® Thus, the panel’s statute of limitations ruling 
is based on an implicit substantive conclusion that the mere declaration of a redevelopment 
area legitimates any subsequent condemnation within its territory, even if that taking is 
clearly pretextual. 


C. Do you believe that Judge Sotomayor will protect individual property rights if 
she is confirmed to be an Associate Justice on the Supreme Court? 

As discussed in my original testimony, I believe that Judge Sotomayor’s record suggests that 
she would provide solid protection for purely procedural property rights under the Due 
Process Clause of the Fourteenth Amendment.”" However, her ruling in the Didden case casts 
serious doubt on her willingness to protect the much more important substantive property 


’’ Transcript of Confirmation Hearing of Judge Sonia Sotomayor for the Position of Associate Justice of the 
United States Supreme Court, July 14, 2009, available at http://www.washingtonpost.comAvp- 
dyn/content/aFticle/2009/07/14/AR2009071402234 5,htm!. 

Somin, Testimony, at 8. 

Didden, 1 73 Fed Appx. 93 1 , 933 (2d Cir. 2006) (emphasis added) (some citations omitted). 

See, e-g-, Richmond Screw Anchor Co. v. United States,!!^ U.S. 331, 340 (1928) (holding that “[i]t does not 
make a reason given for a conclusion obiter dictum, because it is the only one of two reasons for the same 


conclusion”). 


39 

40 


Somin, Testimony, at 8. 
Id, 


Id. at 8-9. 
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rights guaranteed by the Takings Clause of the Fifth Amendment. For reasons explained 
above, the extreme nature of this ruling is troubling."'^ If a judge is not willing to invalidate a 
condemnation undertaken because the owners refused to pay a large sum of money to a 
private party, it is unlikely that she would do so in less blatant cases. It is of course possible 
that Judge Sotomayor will reconsider her views on these matters if she has more time to think 
about them after confirmation. Otherwise, her appointment does not bode well for the future 
of substantive constitutional property rights protected by the Fifth Amendment. 

III. ANSWERS TO QUESTIONS POSED BY SENATOR HATCH. 

A. Is Judge Sotomayor’s ruling in Didden consistent with the Supreme Court’s 
decision in Kelo v. City of New London"! 

For reasons discussed above and in my original testimony, I believe that Didden upheld 
precisely the sort of pretextual taking that the Kelo Court considered to be forbidden by the 
Fifth Amendment.'*’^ At the very least, Kelo certainly did not “oblige” the Second Circuit 
panel to rule in the government’s favor, as the summary order claimed. 

B. Judge Sotomayor ruled that Didden’s claim was time barred, do you agree? 
Didn’t that ruling in effect say that Didden needed to file suit before his property 
was actually taken? 

I strongly disagree with the Second Circuit panel’s conclusion that Mr. Didden’s claim was 
time-barred. As explained above and in my original testimony, the panel’s statute of 
limitations ruling was based on the fallacious substantive conclusion that there is no 
meaningful difference between a claim challenging the mere declaration of a redevelopment 
area and one challenging a pretextual taking within a redevelopment area.''^ 

In addition, the panel’s ruling that Didden and his fellow plaintiff Dominick Bologna were 
required to file their claims before their property was actually condemned creates a cruel 
Catch-22 dilemma. “[FJederal courts are precluded from adjudicating a claim of a taking for 
a private purpose” unless the property owner has “demonstrate^] that he or she received a 
'final decision' from the relevant govenunent entity.”"'® If Didden and Bologna had filed a 
Takings Clause claim before their property was condemned, it would have been dismissed 
because it was not yet “ripe.” In Didden, Judge Sotomayor’s panel essentially ruled that 
New York property owners are not permitted to file a claim after a taking has actually 
occurred either, so long as the condemnation is undertaken more than three years after the 
redevelopment area is declared. It is surely both perverse and a violation of elementary 


■*’ See §§ I. A, D, infra. 

See §§ LA, D, infra', Somin, Testimony, at 6-7. 

" Didden, 173 Fed. Appx. at 933. 

” See § ILB. infra', Somin, Testimony, at 8-9. 

Daniels v. Area Planning Comm 'n, 306 F. 3d 445, 454 (7th Cir. 2002). 
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principles of due process to rule that the government can immunize unconstitutional 
condemnations from legal challenge simply by crafty timing. 

C. What effect do cases like Kelo and Bidden have on the poor? 

“Economic development” takings of the sort upheld in Didden often victimize the poor and 
racial minorities for the benefit of politically connected private interest groups, a point I 
emphasized in my original testimony.''^ This problem has been recognized by commentators 
and activists from various parts of the political spectrum. For example, the NAACP and 
Southern Christian Leadership Conference filed a joint amicus brief in Kelo urging the 
Supreme Court to forbid economic development takings in part because of their 
disproportionate negative impact on low-income minorities and other politically weak 
groups.'** 

O. The briefs in the Didden case were filed prior to the Kelo decision being 
announced. The 2nd Circuit cited Kelo, but the parties were not asked to re- 
brief or rc-argue the case in light of this new landmark precedent. Was this 
proper? 

In my experience as a former law clerk on the United States Court of Appeals for the Fifth 
Circuit, the usual practice in such situations was to ask the parties to file supplemental briefs 
addressing the new Supreme Court decision. Based upon conversations with former Second 
Circuit clerks, I understand that the custom in that circuit is similar. Allowing the parties an 
opportunity to file supplemental briefs gives them a chance to consider the implications of 
the new decision and helps ensure that the panel takes proper account of it in its own niling. 
The Didden summary order was not issued until some nine months after Kelo was decided on 
June 23, 2005. This would have allowed plenty of time for the filing of supplemental briefs. 

At the same time, 1 am not aware of any rule requiring panels to request supplemental briefs. 
As far as I know, the Didden panel was within its discretionary authority when it chose not to 
do so. In my view, it would probably have been more prudent to give the parties an 
opportunity to weigh in on Kelo after it came down. However, the more important problem 
with the panel’s decision was its seriously flawed result, and the way in which it disposed of 
an important constitutional issue with almost no analysis. 


See Somin, Testimony, at 4. 

■'* See Kelo v. City of New London, Amicus Br. of NAACP, American Association of Retired Persons, & 
Southern Christian Leadership Conference, 2004 WL 281 1057. 
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Responses of Judge Sonia Sotoinayor 
to the Written Questions of Senator Jeff Sessions 


Second Amendment 


1. Prior to your most recent confirmation hearing, you have spoken clearly about your 
support for the use of foreign law by United States judges. You have said that you agree 
tvith Justice Ginsburg’s statement that foreign law helps us know “whether our 
understanding of our ow n constitutional rights |falls| into the mainstream of human 
thinking.” 

Many countries around the world however, including some of our closest allies, take a far 
different view from our own country’s regarding gun ownership. Great Britain has almost 
a total ban on the ow nership of firearms, Germany has some of the most restrictive 
firearms ownership laws in Kurope, and in Australia, self defense is not considered a 
legitimate purpose for owning a gun. 

On October 31, 2008, members of the United Nations General Assembly passed a 
resolution supporting the negotiation of a global treaty on the gun trade. The United States 
was one of only two countries that voted against the resolution. 

Y ou have cited approvingly in your speeches the Supreme Court's use of foreign law in 
determining how to interpret the fifth and Fourteenth Amendments (Lawrence) as well as 
the Eighth Amendment (Roper v. Simmons) to our Constitution. 

On Thursday, however, in a discussion with Senator Coburn, you stated, “I will not use 
foreign law to interpret the Constitution or American statutes. I will use American law, 
constitutional law to interpret those laws except in the situations where American law 
directs the court.” 


a. VVhat did you mean by the word “use”? Did you mean that you would not 
consider foreign law at all in interpreting the Constitution or statutes, or merely 
that you would not cite foreign law as the basis for your legal conclusions? 

b. Would foreign laws regarding gun ownership be relevant to you in your efforts 
as a judge to interpret the Second Amendment? 

c. If foreign laws are not relevant, how do you distinguish when it is appropriate to 
use foreign law to assist in the interpretation of the Constitution and when it is 
not? Isn’t foreign law then simply a vehicle by which judges indulge their own 
policy preferences? 

d. If foreign laws are relevant, are the Fifth, Eighth, and Fourteenth Amendments 
the only places in your mind where foreign law is relevant in interpreting the 
Constitution? 


Response: In my view, American courts should not "use" foreign law. in the sense of relying 

on decisions of foreign courts as binding or controlling precedent, except w hen American Itiw 
requires a court to do so. In some limited circumstances, decisions of foreign courts can be a 
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source of ideas, just as law review articles or treatises can be sources of ideas. Reading the 
decisions of foreign courts for ideas, however, docs not constitute “using” those decisions to 
decide cases. 

Because cases raising Second Amendment questions arc currently pending before the Court, I 
would not comment on how I would decide those eases if 1 am confirmed. 


Ricci V. DeStefano 


1. In Ricci v. DeStefano, you initially joined a summary order dismissing the novel 
claims of white and Hispanic firefighters who had been discriminated against after they 
scored higher than other groups on a promotional exam. You failed to cite any precedent 
and issued a brief one-paragraph summary order, then a one-paragraph per curiam 
opinion. The Supreme Court reversed your opinion. 


a. Please explain the process for circulating summary orders on the Second Circuit 
and how' that circulation process differs from the circulation of other opinions 
such as per curiam opinions, authored opinions, concurrences, or dissents. 

b. At your hearing, you repeatedly said that in Ricci you relied on a 78-pagc district 
court opinion. I'he district court’s opinion was actually 48 pages (and as 
published in the federal reporter, only 21 pages). Where did you come up with 
your number of 78 pages? 

c. Why did you choose to withdraw your summary order and instead make the 
district court’s analysis binding precedent in the Second Circuit? 

d. Was there a vote taken to issue a summary order by the panel? How did you 
vote on that decision? 

e. Press reports indicate that there was disagreement amongst the panel 
members — w hat w as the nature of that disagreement? 


Response: The practice of the Second Circuit ha.s chaitged over the ycar.s. Currently, and 

when Ricci r. DeSttfano, 264 Fed. Appx. 106 (2d Cir. 2008), was decided, the primary method 
by which decisions of tlie Court arc circulated is through an email sent each morning by the 
library of the Second Circuit that lists the cases decided that day and provides a clickable link to 
the full text of each case’s decision, whether it is a signed opinion, a per curiam, or a summary 
order. The decisions also arc posted on the Court's website, which is accessible botli to Court 
staff and to the public. Printed copies of the signed opinions and per ciiriams arc then sent to 
each .ludge. and printed copies of the summary orders arc sent to the members ofthe panels that 
issued tliem. In addition, a signed opinion, per curiam, or summary order is sent to the chambers 
of each active .ludge upon the filing of a motion for rehearing en banc, along with the motion, 
pursuant to Interim Local Rule 3-S(a) ofthe Local Rules of the Second Circuit. 


You arc correct that the district court’s decision was 48 pages long as issued by that court, not 78 
pages as 1 had thought. It is possible that the decision was 78 pages as initially reproduced by 
Lexis and Westlaw, using those services' “star” pagination, but those original versions ofthe 
district court’s decision arc no longer available. 
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Rule 32.1(a) of the Local Rules ofthc Second Circuit provides that a ease may be decided by 
summary' order when the decision of the panel is unanimous anti "each judge of the panel 
believes that no jurisprudential purpose would be served by an opinion.” The decision ofthc 
panel in Ricci to issue a summary order was made in accordance with thtit Rule. The decision to 
issue a per curiam followed the vote ofthc Court not to rehear the case eii banc. Panel members 
of the Second Circuit do not discuss the internal deliberations ofthc panels. 

Abortion 


1. In a recent interview with New York Times Magazine, Justice Ruth Bader Ginsburg 
was quoted as saying the following: 

“Frankly I had thought that at the time Roe was decided, there was 
concern about population grow th and particularly growth in 
populations that we don’t want to have too many of. So that Roe was 
going to he then set up for Medicaid funding for abortion. Which 
some people felt would risk coercing women into having abortions 
w hen they didn't really want them. But when the court decided 
McRae, the case came out the other way. And then I realized that my 
perception of it had been altogether w rong.” 

a. When Justice Ginsburg spoke of abortion advocates' hope that legalized 
abortion would reduce ‘populations that we don’t want to have too many 
of,’ what populations do you think that she was talking about? 

b. Do you think that it is appropriate for the legislators and judges who 
make abortion policy to craft such policies with an eye towards reducing 
the size of particular populations that they view as undesirable? 

Response: I cannot speak for Ju.sticc Ginsburg in interpreting her statement. I do not 

think it is the role of a judge to make policy, or to advise legislators on the appropriate 
grounds for crafting policy. 

2. In response to questions from Senator Graham about the Puerto Rican Legal 
Defense and Education Fund (PRI DF-F) and its briefs in abortion cases, you said “|t|o the 
extent that we looked at the organization's legal work, it was to ensure that it was 
consistent with the broad mission statement of the fund.” You also said that “|t]hc issue 
was w hether the law was settled on what issues the fund was advocating on behalf of the 

conimiinity it represented And so, the question would become, was there a good faith 

basis for w hatever arguments they were making]. |” As several Senators noted, you served 
on the Board of an organization that Fdcd briefs in the most notable abortion cases between 
1980 and 1992. All of those briefs took a similar approach and opposed any limitations — 
even modest limitations — on abortion. 

In 1980, w hen less than 30% of the population believed that abortions should be legal 
under any circumstance,^ your organization asserted that the Supreme Court's opinions 


‘ htlp: 


'www.giillup.conr poil- 1 i N3‘>9’morc-amerjcans-pro-life-than-pro-ch<)icc-f!rst-iimc.asp.K 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 00647 Fmt6601 Sfmt6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



636 


upholding limits on the use of Medicaid funds “sanctionledl as constitutionally reasonable 
and legitimate an unspeakably cruel sacrifice of the lives of and health of poor women.” 

a. Was this argument consistent with I’RLDEF’s policy regarding the 
constitutional right to abortion? 

b. Do you believe “the law was settled” so that “there [was] a good faith basis” to 
make this argument? 

Response: As a member of the board of the Puerto Rican Legal Defense and Eiducation 

Fund, I did not write, edit, or approve briefs drafted by the organization’s staff lawyers. While 
the board was responsible for ensuring that the broad areas of litigation were consistent with (he 
mission statement of the Fund, the board did not review the briefs in cases selected by the staff 
lawyers, nor the individual arguments made by those lawyers in briefs filed on behalf of the 
Fund. Because 1 wiis not involved in the drafting or editing of this brief. I cannot speak cither to 
the relationship between arguments raised in the brief and PRLDFF policy or to the good faith 
legal basis for the arguments. 

Rule .3.1 of the AB.A Model Rules of Professional Conduct states that a “lawyer shall not bring 
or defend a proceeding, or assert or controvert an i.s.sue therein, unless there is a basis in law and 
fact for doing so that is itot frivolous, which includes a good faith argument for an extension, 
modification, or reversal of existing law.” Rule I I ofthc Federal Rules of Civil Procedure 
requires that an attorney make legal arguments that arc “wamintcd by existing law or by a 
nonlrivolous argument for extending, modifying, or reversing existing law or for establishing 
new law.” Earlier version.s of Rule 1 1 , which were in effect at the time I sat on the PRLDEF 
board, likewise prohibited attorneys from making frivolous arguments, or arguments which 
lacked “good ground" or a "good faith" basis. See Fed. R. Civ. P. 1 1 (2009); see also Fed. R. 
Civ. P, I I (1983). 

3. On two different occasions, PRLDEF argued that restricting access to abortions was 
tantamount to slavery. In 1980. for eyampie, PRLDEF joined an unusual amicus brief that 
argued it was unconstitutional not to use federal funds to pay for abortions. In that brief, 
your organization stated “li|ust as Dred Scolt r. Sunford refused citizenship to Black 
people, these opinions strip the poor of meaningful cilizenship under the fundamental law." 
PRLDEF thereby compared slavery to a lack of taxpayer dollars to fund abortions. 
PRLDEF made a similar argument in an amicus brief in Planned Parenthood v. Casey. 

a. Do you believe “the law was settled" so that “there |was| a good faith basis” to 
make this argument? 

b. Do you find the argument made in PRLDEF’s brief to be offensive? 

Response: As a member of ihc board of the Puerto Rican Legal Defense and Education 

Fund. 1 did not write, edit, approve, or sign briefs drafted by the organization's staff lawyers. 
While the board was responsible for ensuring that the broad areas of litigation were consistent 
with the mission statement of the Fund, the board did not ret. lew the briefs in cases selected by 
the staff lawyers, nor the individual arguments made by those lawyers in briefs filed on behalf of 
the Fund. Because 1 was not invoK cd in the drafting or editing of this brief, I cannot speak to the 
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good feith legal basis for ihc arguments raised in the brief. The Board assumed that the attorneys 
would comply with Rule 3.1 of the ABA Model Rules of Professional Conduct (or analogous 
state rules) and Rule I 1 ofthc Federal Rules ofCivil Procedure, each of which requires that an 
attorney's argument be supported by existing law or a “good faith" argument for extending, 
modifying, or reversing existing law, or a similar standard. I do not find analogies useful as a 
substitute for legal argument in general or in this particular ease. 

4. In 1980, your organization also argued that the Hyde .Amendment, which requires 
that taxpayer dollars not be used to fund abortions, “will operate each year to condemn 
thousands of poor women and their children to an inescapable cycle of poverty, disease and 
dependency.” Do you believe “the law was settled” so that “there [vva.s| a good faith basis” 
to make this argument? 

Response: As a member of iho board of the Puerto Rican Legal Defense and Education 

Fumd, I did not write, edit, or approve briefs drafted by the organization's staff lawyers. While 
the board was responsible for ensuring that the broad areas of litigation were consistent with the 
mission statement of the Fund, the board did not review the briefs in eases selected by the staff 
lawyers, nor the individual arguments made by those lawyers in briefs Hied on bchalfof the 
Fund. Bcctiusc I was not involved in the drafting or editing of this brief, 1 cannot speak to the 
good faith legal basis for the arguments raised in the brief The Board assumed that the attorneys 
would comply with Rule 3.1 of the ABA MtKlcl Rules of Professional Conduct (or analogous 
state rules) and Rule 1 1 ofthc Federal Rules ofCivil Procedure, each of which requires that an 
attorney’s arguniom be supported by existing law or a "good faith" argument for extending, 
modifying, or reversing existing law. or a similar standiird. 

5. In 1990, PRLDEF joined an amicus brief urging the Supreme Court to hear the Rust 
V. Sullivan ca.se. In Rust, the Court considered whether the Constitution requires that 
Federal funds be used to promote or endorse abortion. In its brief, your organization 
argued that it was not permissible to restrict spending taxpayer dollars on promoting or 
endorsing abortions. The PRLDFF brief also opposed a requirement for health providers 
who received federal funds to “provide a pregnant woman with a list of prenatal care 
providers ‘that promote the welfare of mother and unborn child.”’ Do you believe “the law 
was settled” so that “there [was] a good faith basis” to make this argument? 

Response: As a member ofthc board ofthc Puerto Rican Legal Defense and Education 

Fund, 1 did not write, edit, or approve briefs drafted by the organization’s staff lawyers. While 
the board was respon.sible for ensuring that the broad areas of litigation were ettnsistent with the 
mission statement ofthc Fund, the board did not review the briefs in eases selected by the staff 
law'yers. nor the individual tirgumcnls made by those lawyers in briefs filed on bchalfof the 
Fund. Because i was not involved in the drafting or editing of this brief. I cannot speak to the 
good faith legal basis for the arguments raised in the brief The Board assumed that the atlorncys 
would comply with Rule 3. 1 of ihc AB,A Model Rules of Professional Conduct (or analogous 
stale rules) and Rule I 1 of the Federal Rules ofCivil Procedure, each of which requires that an 
attorney’s argument be supported by existing law or a "good faitli” argument for extending, 
modifying, or reversing existing law, or a similar standard. 
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6. In the Rust brief, your organization also argued that “the right at the heart” of Roe 
1 '. H'ade is “the right to be free from unwarranted governmental interference in the process 
of deciding whether or not to bear a child.” Your organization has said the Constitution 
requires f ederal and state funding for abortions, prohibits the state from providing 
information, prohibits having a child tell a parent, and even prohibits giving a patient a list 
of doctors. Do you believe “the law w as settled” so that “there |was) a good faith basis” to 
make these arguments? 

Response: As a member of the board of the Puerto Rican Legal Defense and Lducation 

Fund. 1 did not write, edit, or approve briefs drafted by the organization's staff lawyers. While 
the boartl was responsible for ensuring that the broad areas of litigation were consistent with the 
mission statement of the Fund, the board did not review- the briefs in cases selected by the staff 
lawyers, nor llie individual arguments made by those lawyers in briefs filed on behalf of the 
Fund. Bcctiusc I was not involved in the drafting or editing of this brief. I cannot speak to the 
good faith legal basis for the arguments raised in the brief. The Board assumed that the attorneys 
would comply with Rule 3.1 of the .ABA Model Rules of Professional Conduct (or analogous 
stale rules) and Rule I I of the Federal Rules of Civil Procedure, each of which requires that an 
attorney’s argument be supported by c.Kisting law or a “good faith" argument for extending, 
modifying, or reversing existing law, or a similar standard. 

7. In 1989, the Fund joined a Supreme Court amkus brief filed in Ohio r. Akron Center 
for Reproductive Health, a case regarding Ohio’s decision to require children, in most cases, 
to notify a parent before having an abortion. I'his is a very reasonable requirement. Your 
organization argued, among other things, that “establishment and free exercise clause 
concerns . . . militate toward the invalidation of' the notification provision at issue. This is 
an extraordinarily aggressive and novel theory. Do you believe “the law was settled” so 
that “there |was| a good faith basis" to make this argument? 

Response: As a member of the board of the Puerto Rican Legal Defense and Education 

Fund, I did not write, edit, or approve briefs drafted by the organization’s staff lawyers. While 
the board was responsible for ensuring that the broad areas oflitigatiou were consistent with the 
mis.sion statement of the Fund, the board did not review the briefs in cases selected by the staff 
lawyers, nor the individual argumcnt,s made by those lawyers in briefs filed on bchalfof the 
Fund. Because 1 was not involved in the drafting or editing ofthis brief, i cannot speak to the 
good faith legal basis for the argumems raised in the brief. The Board assumed that the attorneys 
would comply w ith Rule 3.1 of the ABA Model Rules of Professional Conduct (or analogous 
slate rules) and Rule 1 1 of the Federal Rules of Civil Procedure, each of which requires that an 
attorney’s argument he supported by existing law or a “good faith” argument for extending, 
modifying, or reversing existing law. or a similar standard, 

8. In Akron, your organization contrasted the “long-term psychological damage” 
minors “may suffer” if they have to notify their parents prior to an abortion with the 
harms arising out of an abortion: “.Although having an abortion may be stressful, it rarely 
leads to long-term emotional distress. In fact, the predominant response among both adult 
and teenage women follow ing an abortion is generally relief. Periods of regret, depression 
and guilt, if they occur at all, are mild and diminish rapidly.” This argument flies in the 
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face of common sense and medical and psychological research. Do you believe “the law 
was settled" so that “there (was| a good faith basis” to make this argument? 

Response: As a member of the board of the Puerto Rican Legal Defense and Eiducation 

Fund, 1 did not write, edit, or approve briefs drafted by the organization’s staff law-yers. While 
the board w as responsible for ensuring that the broad areas of litigation were consistent with the 
mission statement of the Fund, the board did not review the briefs in cases selected by the staff 
law'yers. nor the individual arguments made by those law'yers in briefs filed on behalf of the 
Fund, ffccause I was not involved in the drafting or editing of this brief, 1 cannot speak to the 
good faith legal basis for the arguments raised in the brief. The Board assumed that the attorneys 
would comply wdth Rule 3. 1 of the ABA Model Rules of Professional Conduct (or analogous 
stale rules) and Rule 1 1 of the Federal Rules of Civil Procedure, each of wiiich requires that an 
attorney's argument be supported by existing law or a "good faith” argument for e,\tending, 
modifying, or reversing existing law, or a similar standard. 


9. In March of 1992, while you were still a top policy maker with PRLDEF, your 
organization joined a Supreme Court amiciis brief in Planned Parenthood v. Casey- In 
Casey- the Court considered whether to overturn Roe e. Wade. Your organization's brief 
argued that, among other things, the “right to privacy is guaranteed to all women, 
regardless of income, race, or ethnicity .... Laws that place obstacles in the path of poor 
women who have chosen to terminate pregnancy — by imposing delays or procedural 
obstacles, economic barriers, or other impediments to access — constitute a burden on the 
privacy rights of poor women.” Do you believe “the law was settled” so that “there |was| a 
good faith basis” to make this argument? 

Response: As a member of the board otthc Puerto Rican Legal Defense and Education 

Fund. 1 did not w-rite, edit, or approve briefs drafted by the organization’s staff lawyers. While 
the board w'as responsihie for ensuring that the broad areas of litigation were consistent with the 
mission statement of the Fund, the board did not review the briefs in eases selected by the staff 
lawyers, nor the individual arguments made by those law'yers in briefs Elcd on behalf of the 
Fund. Because I was not involved in llto drafting or editing of this brief, 1 cannot speak to the 
good faith legal basis for the arguments raised in the brief. The Board assumed that the attorneys 
would comply with Rule 3.1 oflhc ABA Model Rules of Professional Conduct (or analogous 
state rules) and Rule 1 1 of the Federal Rules of Civil Procedure, each of which requires that an 
attorney’s argument be supported by existing law or a "good faith” argument for extending, 
modifying, or reversing existing law, or a similar standard. 


National Security 


1. I he Second Circuit's Doe v. Mukasey panel on which you sat found unconstitutional 
the provisions of the Patriot Act allowing senior government officials to certify conclusively 
that the release of certain information by the recipients of National Security Letters would 
endanger national security. Please explain why you feel that the statutory language 
indicating that certifications by identified senior government officials "shall be treated as 
conclusive unless the court finds that the certification was made in bad faith" was 
unconstitutional, in this regard, please focus on why the review of the process by w hich the 
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certification has been made - in good faith or in bad faith - is per sc constitutionally 
deficient. Please reflect in answering this t|uestioii on the fact that there are numerous 
other, well-established contexts, some implicating constitutional rights and others 
statutorily-granted rights, where certification by an individual government official receives 
virtually no judicial scrutiny. What is so different about the Doc v. M ukasey-reXatei 
language? 


Response: I believe that .liidgc Ncw'man’s opinion in Doe r. Miikasey. 549 F.3d 861 (2008), 

w'hich 1 joined, fully explained the basis for the panel’s conclusions in this area. First, .lodge 
Newman’s opinion interpreted the relevant statutory provision 

to place on the Govemment the burden to show a ‘good’ reason to believe that 
disclosure may result in . . . a harm related to 'an authorized investigation to 
protect against international terrorism or clandestine intelligence activities,’ 18 
U.S.C. i; 2709(b)( I ), . . . and to place on a district court an obligation to make the 
‘may result’ finding only after consideration, albeit deferential, of the 
Government’s explanation conceming the risk of an enumerated harm. 

/£/. at881. 


Next, the opinion acknowiedged that 

[ajsscssing the Govemment's showing of a good reason to believe that an 
enumerated harm may result will present a district court with a delicate task. 
While the court will normally defer to the Government’s considered assessment 
of why disclosure in a particular case may result in an enumerated harm related to 
such grave matters as international terrorism or clandestine intelligence activities, 
it cannot, consistent w ith strict scrutiny standards, uphold a nondisclosure 
requirement on a conclusory assurance that such a likelihood exists. ... To 
accept [such a] conclusion withoul requiring sonic elaboration would ‘cast Articlc 
III judges in the role of petty functionaries, persons required to enter as a court 
judgment an executive officer’s decision, but stripped of capacity to evaluate 
independently whether the executive’s decision is correct.’ Gutierrez de Martinez 
V. Lamagno. 515 U.S. 41 7, 426 ( 1995). 


After articulating the standard that ought to govern the district court’s review, the opinion 
expressed 

every confidence that district judges can discharge their review responsibility with 
faithfulness to First Amendment considerations and withoul intaiding on the 
prerogative of the Executive Branch to exercise its judgment on matters of 
national security. Such a judgment is not to be sccond-gucsscd, but a court must 
receive some indication that the judgment has been soundly reached, 

kl at 882. 
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2. While Congress has provided some procedure rules - certification by certain senior 
government officials and the “bad faith”-grounded judicial review in the Patriot Act's 
sections challenged in Doe r. Miikasey -the substantive aspects of the harm to national 
security-type determinations lie at the very core of the discretionary authority vested in the 
President under Article III of the Constitution. Please explain how, in your view. Article 111 
courts are supposed to review the quintessentially discretionary national security-related 
determinations by Executive Branch officials, short of the judges engaging in making 
discretionary judgments themselves? What is the constitutional basis for such a 
discretionary policy making by the Judiciary? 

Response: The Executive Branch has broad authority to act, and the Legislative Branch to 

legislate, in the interests of national security. The precise nature of the iudiciary’s role in 
reviewing those actions depends on the substance and nature of the specific legal constraints at 
issue. Courts do not sit to second-guess discretionary policy decisions; they interpret and apply 
the law. In doing so, courts often appropriately accord substantial deference to the decisions and 
actions of the political branches. At the same time, as Justice fJ’Connor observed in Hamdi v. 
Riiinsfelcl, 542 IJ.S. 507, 5.36 (2004), “Whatever power the United States Constitution envisions 
for the Executive in its exchanges with other nations or with enemy organizations in times of 
conflict, it most assuredly envisions a role for all three branches when individual liberties arc at 
stake." 

.3. Please explain why this type uf activity is not foreclosed by the constitutional prong 
of the political question doctrine, since the determination that the release of given 
information threatens harm to the national security of the United States has been clearly 
delegated to a coordinate branch of government - the President - and there are no obvious 
judicially ascertainable standards by which judges can scrutinize such determinations. 

Response: In Doe v. Mukasey, the Ciovernment did not argue that the issues presented were 

nonjusticiablc political questions, and ilic panel did not address that issue. Rather, both sides in 
the case identified judicially administrabic standards that they argued should govern the 
interpretation and application of the relevant statutory and constitutional provisions, and the 
panel reached conclusions on those matters. Specifically, the panel adopted the following 
standard: “In showing why disclosure woultl risk an enumerated harm, the Government must at 
least indicate the nature of the appreliciided harm and provide a court with sonic basis to assure 
itself (based on in camera presentations where appropriate) that the link between disclosure and 
risk ofhann is substantial." 549 l-'.3d at 881. 

4. The Supreme Court in the Hoiiiiiedienne case indicated, as a part of the multi-factor 
test for determining whether constitutional habeas was available to certain alien enemy 
combatants held outside the United State, that one of the factors to consider, both as a 
threshold matter for ascertaining whether the habeas applies at all and how it applies, were 
the practical difficulties caused by this application. Please explain what types of practical 
difficulties it would be appropriate to consider for purposes of this analysis. In particular, 
please focus on why the issue of the impact of the availability of habeas on the United 
States’ ability to prosecute successfully combat operations should not be property 
considered as the key element of the practical ditTicuIties-related analysis? Also, please 
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comment on the extent of deference owed by the courts to the Executive Branch's views 
about practical difficulties, particularly in the context of their impact on the ongoing 
combat operations. 

Response: The Supreme Court in Boiimediene v. Bush, 128 S.Ct. 2229 (2008), held that 

“aliens designated :is enemy combatants and detained at the United States Naval Station at 
Guantttnanio Ftay, Cuba” arc “entitled to the privilege of habeas corpus to challenge the legality 
of their detention.” Id. at 2240, 2262, In reaching that conclusion, the Court said that “at least 
three factors arc relevant in determining the reach of the Suspension Clause: (1 ) the citizenship 
and status of the detainee and the adequacy of the process through which that status 
determination was made; (2) the nature of the sites where apprehension and then detention took 
place; and (3) the practical obstacles inherent in resolving the prisoner’s entitlement to the writ.” 
Id. at 2259. Whether and how those factors should be applied, including the extent to which the 
courts should defer to the Executive Branch’s views about certain "practical obstacles,” arc 
questions currently before the lower courts in eases involving the detention of certain individuals 
at Bagram AiiTield, Afghanistan, These cases could well come before the Supreme Court, and so 
I would not address the scope or application of the Boumedicite factors in this context. 

Property Rights 

1. In your opinion in Didden, you characterized the threat from the developer as a 
“voluntary attempt(j to resolve” the dispute between the parties. 

a. You stated in your opinion that it looked like a legitimate settlement offer. But 
when one side calls it blackmail and the other side calls it negotiations, isn't that 
what juries arc for’.’ Why did you deny the property owner a jury trial in this 
case? 

b. How voluntary can any sort of “attempt” to settle a dispute be when one party 
can have the government take the other party’s land? When the government 
makes a statement that ends in “or we’ll condemn your property,” is that a 
voluntary attempt to resolve a conflict? 

Response: Didden v Village of Poi-t Chester. 17,3 Tod. Appx. 931 (2dCir. 2006). w'as 

decided on the basis that the action w'as barred by the relevant statute of limilations. Where an 
action is barred by a statute of limitations, it cannot proceed to a jury. 

It is not uncommon for parties to sock to negotiate and settle a sales price rather than proceeding 
to formal condemnation proceedings, Ifsueli negotiations do not result in mutually satisfactory 
settlement terms, the Takings Clause ensures that the court, rather than the parties, will 
dclcmiinc the value of the property, 

2. In Didden, the oral argument before your panel lasted about an hour. That is an 
exceptionally long time for any appellate court, especially the Second Circuit. Your panel 
took a little over a year to issue its ruling. Both of these facts suggest that your panel 
understood the novelty and importance of this case. Your opinion, however, dealt with the 
plaintiffs’ Fifth Amendment claim in one paragraph. 
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a. Did you believe that this case was an ordinary takings case? 

b. If the landowners’ takings claim could be resolved so quickly, why did your 
panel spend so much time hearing oral argument and drafting its opinion? 

c. Why was this opinion not published? It addressed a novel question and novel set 
of facts. Why did you not allow lower courts to be guided by this case? 

d. The Kelo case was issued after oral argument was completed in r>idden. W hy did 
your panel not request additional briefing on how Kelo applied to this case? 

Response: Didden was understood by both the trial court and the panel of the Second Circuit 

that heard the matter to turn on the application of the relevant statute of limitations. The 
application of a statute of limitations to a set of facts is the sort of ordinary determination that 
often docs not warrant a precedential decision. The panel’s handling of the case was in no way 
unusual or inconsistent with Second Circuit practice. The panel did not request additional 
briefing after Kelo was decided because the statute of limitation.s issue was dispositive. 


Death Penalty 


I. Asa Board .Member for the Puerto Rican Legal Defense and Education Fund, you 
coauthored a task force position paper opposing the death penalty. Phis task force report 
ran through a number of reasons for opposing the death penalty, mentioning every thing 
from the impact on the offender and his family, to world opinion, to Judeo-Christian 
values. The one thing it docs not seem to mention or consider, however, is the victim and 
his or her family. 

a. You signed this anti-death penalty report, which is unequivocal in its opposition 
to capital punishment. Does this memo reflect yoiir personal opposition to the 
death penalty when you signed the report in 1981? 

b. Do you personally believe that imposition of the death penalty for aggravated 
first-degree murder is sound policy? 

e. Do you have any doubts about or personal opposition lo the death penalty? 

Response: The PRLDEF Task Force on the Bill to Restore the Death Penalty in New York 

State was asked to submit a memorandum considering what position the Fund should take on the 
restoration ol the death penalty in New York State. The 1981 memorandum reflects the policy 
recommendation of the PRLDt::i-' Task Force that the Fund oppose the restoration of the death 
penalty in New York Slate. It was not the purpose of the memorandum to rcfiect my personal 
views. 

Policy consiticrations about the imposition of the death penalty arc dcterniintitions for each 
community and its elected representatives to make by enacting death penalty statutes. The role 
of a court is limited to reviewing those statutes in specific cases lo determine if they arc or can be 
applied in a constitutional manner. 

1 have no personal views about the death penalty that would interfere with my obligation to apply 
tlie law as a judge. 
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2. In my view, the worst example of judicial activism is found in the death penalty 
opinions and dissents of Justices Brennan and Marshall, w ho for twenty years opposed 
every death sentence that came before the Court because they believed “the death penalty 
is in all circumstances cruel and unusual punishment prohibited by the Eighth and 
Fourteenth Amendments.” Their viesv was contrary to centuries of precedent and to the 
very text of the Constitution, which repeatedly makes reference to capital offenses and 
contemplates that capital punishment will be used. The Fifth Amendment alone makes 
three separate references to the death penalty'. At the time the Constitution was ratified, 
the death penalty w as applied to a wide range of offenses. In fact, it was the usual penalty 
for some of the offenses mentioned by name in the Constitution, such as treason and piracy. 

a. Do you agree that Justices Marshall and Brennan svere engaged in judicial 
activism when they ignored the text of the Constitution and centuries of 
Supreme Court precedent to try to outlaw capital punishment? 

b. At your 1997 confirmation hearing to be a circuit judge, you told Senator 
Thurmond that you would interpret the Constitution by “l()ok|ingj at the 
Constitution and what it meant at the time.” Do you continue to hold this view 
and believe this is the appropriate way to interpret and apply the Eighth 
Amendment? 

c. Would you agree that based on what the Constitution says about the death 
penalty, there is no reasonable way to conclude that the Framers intended the 
Eighth Amendment to bar the death penalty in all cases? 

d. Do you believe it would be pure judicial activism - like what Justices Marshall 
and Brennan did ~ to conclude that the death penalty categorically violated the 
constitution? 

e. Do you agree that it is settled law that the death penalty is constitutional? 

Response: '■Judicial activism” is not a term 1 use and I cannot comment on its meaning for 

others. 

In deciding how to apply the Eighth Amendment in p.irlicular cases, judges appropriately look to 
the structure and history of the text, including evidence about how the text was understood when 
drafted and ratified. Where appropriate in a specific case. I would engage in that undertaking. I 
would also be bound, consistent with the doctrine of stare tJccisis. to follow judicial precedents 
that have interpreted and applied the constitutional text in question. 

The Supreme Court rejected the argument that the death penally may never be imposed 
consistent with the Eighth Amendment in Gregg v. Georgia, 428 U.S. I5,T187 (1976). and I 
accept that precedent. 

3. In your memo, you state that ‘‘|c|apital punishment is associated with evident 
racism in our society.” The Fourteenth .Amendment’s equal protection clause governs and 
prohibits racist laws. 
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a. What standards would you impose, and what evidence would you deem 
suftlcient, to uphold an equal protection challenge to the death penalty in a 
specific case? 

b. Do you continue to believe that the death penalty is associated with “evident 
racism” in the United States? 

Response: I would analyze any issue regarding the death penalty in light of the Factual 

context and the arguments presented to the Court. As explained by the Supreme Court, a 
“defendant who alleges an equal protection violation has the burden oFproving the existence of 
purposeful discrimination.” McCleskcy v. Kemp, 481 U.S. 279, 292-93 (1987). The Supreme 
Court and lower federal courts have adjudicated many equal protection challenges to capital 
sentences, and may w'dl be called upon to do so in the future. Therefore, I should not opine on 
the proper application of the Equal Protection Clause or any other constitutional provision in this 
context. 

The “evident racism” argument was set forth in the 1981 PRLDEF memorandum cited above. 

As noted in my response to question I, that memorandum reflected the policy recommendations 
of the Task Force, not my personal views. 1 have no personal views about the death penalty that 
would interfere with my obligation to apply the law as a judge. 

4. In your memo you state, “Our present perspective on the meaning of our values in 
the Judeo-Christian tradition, and the state of humanistic thinking in the world judge 
capital punishment as a violation of those values.” 

a. You have strongly advocated in favor of the use of foreign law by .American 
judges. Would you look to the “state of humanistic thinking in the world” if 
considering a constitutional challenge to the death penalty ? How does one assess 
the “state of humanistic thinking in the world”? 

Response: In rny view, American courts should not rely on decisions of foreign courts as 

bitiding or controlling precedent, except when .American law requires a court to do so. In some 
limited circumstances, decisions of foreign courts can be a source of ideas, just as law review 
articles or treatises can be sources of ideas. The Supreme Court’s Eighth Amendmeiil eases 
establish how the Court considers constitutional challenges to the death penalty, and 1 accept 
those decisions. 

5. In your memo, you state that the death penalty “creates inhuman psychological 
burdens for the offender and his/her family." 

a. If the death penalty causes - as you wrote — “inhuman psychological burdens for 
the offender and his/her family,” how can it survive a challenge under the 
Eighth Amendment as cruel or unusual punishment? 

b. What analysis would you use to evaluate these “inhuman psychological burdens” 
under the Eighth Amendment? 

c. Could you vote to uphold the death penalty as constitutional in light of your 
personal belief that it “creates inhuman psychological burdens”? 
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d. You didn’t consider victims and their families in your 1981 task force report. 

Do you believe victim impact is irrelevant to the severity of punishment a court 
should impose against an offender? 

Response: As stated above, the policy recommendation set forth in the 1 98 1 PRLDEF 

memorandum lias no relevance to my consideration of death penalty eases as a judge. The 
Supreme Court rejected the argument that the death penalty may never be imposed consistent 
with the Eighth Amendment in Gregg v. Georgia, 428 U.S. 153, 187 (1976), and I accept that 
decision. 

Victim impact is certainly relevant to sentencing decisions. A sentencing court is required by 
statute to impose a sentence that, in part, “rcflcctfs] the seriousness of the on'ense,” “providejs] 
just punishment for the offense,” and considers the “nature and circumstances of the offense,” 28 
U.S.C, § 3553, and the Sentencing Commission has been tasked to consider “the nature and 
degree of the harm caused by the offense, including whether it involved property, irreplaceable 
property, a person, a number of persons, ora breach of public trust." 28 U.S.C. i; 994(c)(3). 

6. In your memo, you state, “All the major religious organizations have issued public 
statements opposed to it.” And you later refer to the “broad consensus of representative 
religious and civic organizations” opposed to the death penalty, .As a judge or Supreme 
Court Justice, would you look to “major religious organizations" if you were considering 
an Kighth .Amendment challenge to the death penalty? 

Response: As witli any other issue that may come before the Supremo Court. 1 would review 

the particular facts and arguments presented by the litigants on a casc-by-casc basis, guided by 
the Constitution and the Supreme Court's precedent. 

7. In your memo, you also state that “ I'hc evidence for capital punishment as a 
deterrent of crime is unconvincing.” You later state, again in a conclusory fashion, that “it 
is unreasonable to think that capital punishment will result in preventing jerime and 
violenccl or diminishing it.” 


a. Do you believe the problem of crime remains so complex that sentencing policies 
will have no effect in preventing or diminishing it? 

b. Do you believe that more severe sentences as a general matter tend to deter 
crime? 

c. Regardless of your personal beliefs, your statement suggests that there are 
arguments in favor of the deterrent effect of the death penalty - ones that you 
described as “unconvincing” and “unreasonable.” To someone who believes that 
capital punishment actually does provide a deterrent effect and that it does 
reduce crime, would you say that his opinion is “unreasonable”? 

Response: The deterrent effect of particular sentences is a policy decision for Congress. The 

role of a court iti reviewing the imposition of a criminal sentence is not to judge the 
reasonableness of the policy decisions made by Congress in .setting that sentence, but rather to 
evaluate any challenge to the sentence based on the factual record and the applicable precedents. 
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Criminal Law 


1. Ill United States v. Falsa, FBI agents searched Mr. Falso’s home under a search 
warrant obtained from a district court judge. The officers in that case obtained a search 
warrant to search Mr. Falso’s home and computer for images of child pornography based 
on evidence that Mr. Falso’s email address had been found on a paid subscription website 
to access child pornography - and that .Mr. F'also had earlier been arrested for sexually 
abusing a seven year old girl, and pled guilty to injuring a minor child. Mr. Falso 
conditionally pled guilty to serious child pornography charges and appealed. You voted 
ultimately to affirm the district court’s conviction. But in doing so, you held that the FBI’s 
search of Mr. Falso’s home violated his Fourth Amendment rights. 

a. When you were a prosecutor, if you were presented w ith evidence that someone 
had accessed a paid subscription to a child pornography website, and that the 
same individual had a prior arrest for molesting a little girl, would you have 
hesitated to seek a search warrant to search that person’s computer and home? 

b. Do you think that evidence of potential access to a child porn website and a prior 
arrest for sexually abusing a little girl would be a good reason to search a home 
for child pornography? 

Response: In United States v. Falso. 544 F.3(l I 10 (2d Cir, 2008), tlic majority concluded 

that the affidavit supporting the search warrant for the defendant’s home was not supported by 
probable cause on the facts of the case. That conclusion was based in part on the fact that the 
affidavit did not allege that the defendant subscribed to the website at issue, or even that he had 
actually gained access to the site. The majority also concluded that the evidence seized during 
the search was nevertheless admissible under the good-faith exception to the exclusionary rule. 
My decisions as a prosecutor regarding when to seek a search warrant were ftict specific. 

Whether a particular set of facts would provide probable cause to conduct a search of a home 
would depend on the individual circumstances of the particular case. 

Foreistn Law 

1. In your testimony on July 14, 2009, you stated, “American law does not permit the 
use of foreign law or international law to interpret the Constitution. That’s a given. And 
my speech explained that - as you noted - explicitly. There is no debate on that question, 
there’s no issue about that question.” However, in your speech before the Puerto Rico 
chapter of the .ACLU (PRCLIJ) on April 28, 2009, stated the follow ing: 

“We consider the ideas that are suggested by international and foreign law.” 
As to “the question of whether .American judges should listen to foreign or 
international law.” you said, “|H|ow can you ask a person to close their ears? 
Ideas have no boundaries. Ideas are w hat set our creative juices flowing; 
they permit us to think.” 
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Furthermore, you stated, “[ I’lo suggest to anyone that you can outlaw the use of foreign or 
international law is a sentiment that’s based on a fundamental misunderstanding. What 
you would be asking American judges to do is to close their minds to good ideas — to some 
good ideas. . . . |l|deas are ideas, and whatever their .source, whether they come from 
foreign law or international law ... or any other place, if the idea has validity, if it 
persuades you — si te compense [Spanish for “If it persuades you’’| — then you are going to 
adopt its reasoning. . . 

How do you reconcile your statement that American law forbids the use of foreign law or 
international law to interpret the Constitution and your statements in your PRCLl; speech, 
such as your statement that to “outlaw the use of foreign or international law is a sentiment 
that's based on a fundamental misunderstanding?” 

Response: As 1 said in the speech, “we don’t use Foreign and international law, Wc consider 

the ideas that arc in foreign and international law. That’s a very dilTcrcnt concept." hi my \'ic\v, 
American courts should not "u,sc” foreign law', in the sense of relying on decisions of foreign 
courts as binding or controlling precedent, e.xccpt when ,‘\mcrican law' requires a court to do so, 
as in some cases raising conflicts of law issues or treaty intcipretations. In limited 
circumstances, decisions of foreign courts can be sources of ideas, just as law review articles or 
treatises can be sources of ideas. Reading the decisions of foreign courts for ideas, however, 
docs not constitute “using" those decisions to decide cases. 

2. In your PRCLU speech you favorably cited two infamous Supreme Court decisions, 
Roper V. Simmons (overturning death penalty for juveniles) and Lawrence v. Texas 
(overturning laws against same-sev sodomy) as typical examples of how an American judge 
may use foreign laxv in constitutional cases to overturn American statutes. Did the 
Supreme Court use foreign law to interpret the Constitution in Roper and Lawrence''. 

Response: in Roper r. Simmons. 54.i U.S. .‘>.‘5 1 (2005). and Lawrence e. Texas. 539 U.S. 558 

(2003), the Supreme Court cited decisions of foreign courts, hut not as controlling authority. 
Because these cases concern issues that may come before the Court in the future, I would not 
comment on the reasoning used by the Court to rctich its conclusions in those eases. 

3. In your PRCLl) speech, you stated, “[Courts] were just using that law to help us 
understand what the concepts meant to other countries, and to help us understand whether 
our understanding of our own constitutional rights fell into the mainstream of human 
thinking” in reference to the Supreme Court in Lawrence and Roper. What relevance does 
the question of how our constitutional rights fall into the mainstream of human thinking 
have to the interpretation of the Constitution? 

Response: The interpretation of llie Constitution is not guided by how our constitutional 

rights fall into the mainstream of human thinking. For that reason, American courts should not 
rely on decisions of foreign courts as binding or controlling precedent on questions of 
constitutional interpretation, in limited circumstances, decisions ol' foreign courts can be a 
source of ideas informing our understanding of our own constitutional rights. 
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4. In your htaring testimony on July 14, 2009, you stated, “It’s important that in the 
speech I gave, 1 noted and agreed with Justices Scalia and Thomas that one has to think 
about this issue very carefully because there are so many differences in foreign law from 
American law. But that was the setting of my speech and the discussion that my speech 
was addressing.” However, in your PRCLU speech, you said that Justice Scalia and 
Justice fhomas have “unfortunately endorsed” what you claimed is “the misunderstanding 
of the American use of that concept of using foreign law.” 

a. How do you reconcile the statement that you agreed with Justice Scalia and 
Justice Thomas with your statement that Justice Scalia and Justice Thomas 
“endorsed” the “misunderstanding” of the use of foreign law? 

b. Why do you believe that Justice Scalia and Justice Thomas misunderstand the 
use of foreign law? 

Response: As 1 explained in my speech, I believe that Justices Scalia and Thomas have “a 

somewhat valid point" on this issue, in particular, their argument that, because “there are so 
many international and foreign laws that a judge can look to a law of any country to support his 
or her own conclusion, because they’ll find somebody to agree w'ith them" is “validly taken." .At 
the same time, 1 also explained in my speech that, in my view, this criticism docs not support the 
conclusion that .American judges should ignore entirely the decisions of foreign courts. In some 
limited circumstances, decisions of foreign courts can be a source of ideas, just as law review 
articles or treatises can be sources of ideas. 


5. In your PRCLU speech, you said that “|Justices Scalia and 'l'homas| have a 
somevvhat valid point. I hey argue that because there are so many international and foreign 
laws, so many of them vary, that a Judge can look to the law of any country to support his 
or her own conclusion, because they'll find somebody who will agree with them. So it’s 
easy to say, this is good idea because England likes it, forgetting to mention that Russia 
doesn’t, that Russian law doesn't. Or vice versa. It is a point that is validly taken.” How do 
you respond to this criticism of the use of foreign law by Justice Scalia and Justice 
Thomas? 

Response: Please sec my response to question 4. 

6. In your hearing testimony on July 14, 2009, you stated, “ The question of use of 
foreign law then is different than considering the ideas that it may on an academic level 
provide. Judges, and I'm not using my words. I’m using Justice Ginsburg’s words, you 
build up your story of knowledge as a person, as a Judge, as a human being with everything 
you read .... You use decisions from other courts - you build up your story of 
knowledge.” 

In your hearing testimony on July 15, 2009, you stated, 

“What I pointed out to in that speech is that there's a public 
misunderstanding of the word ‘use.’ .And w hat I was talking about, one 
doesn't use those things in the sense of coming to a legal conclusion in a case. 
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What judges do - and I cited Justice Ginsberg - is educate themselves. They 
build up a story of knowledge about legal thinking, about approaches that 
one might consider. . . 

But that's just thinking. It's an academic discussion when you're talking 
about - thinking about ideas than it is how most people think about the 
citation of foreign law in a decision. They assume that a - if ^ if there's a 
citation to foreign law, that's driving the conclusion. . . 

In my experience, when I've seen other judges cite to foreign law, they're not 
using it to drive the conclusion. They're using just to point something out 
about a comparison between .American law or foreign law, but they're not 
using it in the sense of compelling a result.” 

However, in your PRCLLi speech, you stated “I share more the ideas of Justice Ginsburg 
... in believing, that unless American courts arc more open to discussing the ideas raised 
by foreign cases, and by international cases, that vve are going to lose intluence in the 
world.” You warned that the United Stales would lose influence unless it discussed the 
ideas from foreign law. You said “Justice Ginsburg has explained, very recently, . . . that 
foreign opinions . . . can add to the story of know ledge relevant to the solution of a 
question. And she’s right. VVe have looked, in some Supreme Court decisions, to foreign 
law to help us decide our issues” and cited Lawrence and Roper as typical examples. Thus 
you said that foreign law is not just for pleasure reading but for solving legal problems. 

a. How do you reconcile your statements that foreign law is used only at an 
“academic level” and your statement that foreign law is used “to help us decide 
our issues?” 

b. In what sense do you agree with Justice Scalia and Justice Thomas with respect 
to the use of foreign law in the interpretation of the Constitution and in what 
sense do you agree with Justice Ginsburg? 

Response: Both my testimony and my speech clistitigiiished between, on the one hand, using 

Foreign law as binding or controlling legal authority to decide a ca.sc, and, on the other hand, 
considering the decisions of foreign courts in some limited circumstances as a source of idciis. 1 
agree with Justices Scalia and Thomas that foreign law should not be used a.s binding or 
controlling legal authority to interpret the Constitution, And I agree with Justice Ginsburg that, 
in limited circumsianccs, the decisions of Foreign courts can be a source of ideas. 

7. In your hearing testimony on July 14, 2009, you stated “|\V|hile foreign law . . . 
[except in treaty interpretation j is not binding, it’s American principles of construction 
that are binding.” However, in your PKCLU speech, you stated, . . |l|nternatinnal law 
and foreign law will be very important in the discussion of how we think about the 
unsettled issues in our own legal system. It is my hope that judges everywhere will 
continue to do this because . . . within the American legal system we ’re commantletl to 
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interpret our law in the best way we can, and that means looking to what other, anyone has 
said to see if it has persuasive value.'" (Emphasis added.) 

a. How do you reconcile these two statements: “foreign law ... is not binding,” 
rather “American principles of construction , . . are binding” versus “within the 
American legal system we're commanded to interpret our law in the best way we 
can, and that means looking to what . . . anyone has said to see if it has 
persuasive value”? 

b. Do you believe that the American legal system commands judges to look for 
“persuasive value” from foreign law to interpret the Constitution and statutes? 

Response: Both my testimony and my speech distinguished betu'cen, on the one hand, using 

foreign law as binding or controlling legal authority to decide a ease. and. on the other liand, 
considering tiie decisions of foreign courts in some limited circumstances as a source of ideas. 

As I said iir tlic speech, ”\vc don't use foreign and international laws We consider the ideas that 
arc in foreign and international law. That's a very different concept." The American legal 
system docs not command judges to look for ideas in foreign law, any more than it commands 
judges to look for ideas in law review articles or legal treatises. 


8, In your hearing testimony on July 15, 2009, in response to a question regarding 
your citation of authority from the Constitution or statutes to use foreign law in 
interpreting the Constitution or statutes, you said: 

“My speech and my record on this issue is I've never used it to interpret the 
Constitution or to interpret American statutes is that there is none. My 
speech has made that very clear. . . 

Cnless the statute requires or directs you to look at foreign law. And some 
do, by the way. The answer is no. Foreign law cannot be used as a holding or 
a precedent or to bind or to influence the outcome of a legal decision 
interpreting the Constitution or American law that doesn’t direct you to that 
law. . . 

“There is none. If you look at my speech, you’ll sec that repeatedly 1 pointed 
out both that the American legal system that structured not to use foreign 
law. It repeatedly underscored that foreign law could not be used as a 
holding, as precedent, or to interpret the Constitution or the statutes.” 

,4s discussed above, in your speech, you slated that the American legal system “commands” 
you to look at foreign law, describe its usefulness as a source of "good ideas,” list as typical 
examples Lawrence and Roper, and warn that the Cnited .States will lose “influence" in the 
world if Judges do not use foreign law . 

a. How do you reconcile your hearing testimony on July 15, 2009, with your 
PKCLU speech arguing that there is legal authority to use foreign law in 
interpreting the Constitution and statutes? 

b. What is that legal authority, if it exists? 
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Response: In my view, American courts should not rely on decisions of foreign courts as 

binding or controlling precedent, c.xccpt when American law requires a court to do so. In limited 
circumstances, decisions of foreign courts can be a source of ideas, just as law review articles or 
treatises can be sources of ideas. The American legal system does not “coniniand” judges to 
look to foreign law. Rather, the American legal system commands courts to interpret the law by 
applying the law to the facts of the eases that come before them. 

9. In your hearing testimony on July 15, 2009, you said: “We don't render decisions 
to — we don’t render decisions to please the home crowd or any other crowd. 1 know that, 
because I've heard speeches by a number of justices, that in the past justices have indicated 
that the Supreme Court hasn't taken many treaty cases and that maybe it should think 
about doing that, because we're not participating in the discussion among countries on 
treaty provisions that are ambiguous. . . . That may be of consideration in — to some 
justices. Some have expressed that as a consideration. My point is, you don’t rule to please 
ant crowd. You rule to get the law right under its terms.” However, previously, as 
discussed above, you made it clear that courts need to look at foreign law to make decisions 
because if it does not, then the United States will “lose inlluence in the world.” How do you 
reconcile your statement that it does not matter what other countries think of United States 
legal decision making process with your statement that the United States will lose inilucncc 
in the world unless it looks at foreign law? 

Response: In my view. American courts should not rely on decisions of foreign courts as 

binding or controlling precedent, except when American law requires a court to do so. In limited 
circumstances, decisions of foreign courts can be a source of ideas. To the extent that American 
courts categorically refuse to consider the ideas expressed in the dcci.sions of foreign courts, it 
may bo that foreign courts will be less likely to look to American law as a source of ideas. That 
docs not mean that American courts should issue decisions intended to improve the United 
States’ innucncc in the world. American courts should issue decisions interpreting the law by 
applying the law to the facts of the eases that conic before them. To the extent that the decisions 
of foreign courts contain ideas that arc be helpful to that task, American courts may wish to 
consider those ideas. But American courts should not do so merely to improve the United 
Stales’ influence in the world. 

10. You wrote, “lT|he question of how much we have to learn from foreign law and the 
international community when interpreting our Constitution is not the only one worth 
posing.” Judge Sonia Sotomayor, Foreword, in Daniel Terris, Cesare P.R. Romano & 

Leigh Swigart, fliE In rtltiSATlON \i, Ji:nGE, i\ (2007). What specifically have you learned 
and do you intend to learn “from foreign law and the international community when 
interpreting our Constitution?’ 

Response: In my seventeen years as a federal judge, 1 have never used or considered foreign 

law in interpreting the Constitution. 

11. You wrote “iVV|c .should also question how much we have to learn from 
international courts and from their male and female judges about the process of judging 
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and the factors outside of the law that influence our decisions.” hi 

a. What specifically have you learned and do you intend to learn regarding the 
“process of judging and the factors outside of the law that influence |yourl 
decisions”? 

b. How do you intend to apply what you learn from foreign Judges to your work as 
an American Judge? 

Response; The International Judge is a collection of academic essays in the field of 
comparative laws As I noted in my forewatrd to that book, there are many interesting questions 
for academics to consider in this field. 1 am not, however, a comparative law scholar, and I do 
not spend my time studying these questions. As for tiow' 1 apply the work of foreign courts to my 
duties as a Judge, I have not, and do not intend to, rely on decisions of foreign courts as binding 
or controlling precedent, except when American law requires a court to do so. In limited 
circumstances, decisions of foreign courts can be a source of ideas for American judges, just as 
law review articles or treatises can be sources of ideas. 

12. In an interview given after your nomination to the Supreme Court it was reported 
that “[Judge Sotomayor) favors the use of international laws as a point of reference and as 
part of the broad process of reflection of the United States courts because ‘the 
consideration of ideas has no borders,’ and conveyed that she on principle opposes this 
practice ‘because I haven’t the guts to flip someone off.’” Cynthia Uopez Caban, Serla iin 
regolo maraviUoso, El. Ni evo Di.a, 6 (May 2, 2009) (“It Would Be a Wonderful Gift," 
translated from Spanish) (quoting Judge Sotomayor). 

a. Was this passage translated correctly? If not, please provide an accurate 
translation. 

b. What did you mean by your quote in this passage: “she on principle oppo.scs this 
practice ‘because I haven’t the guts to flip someone off.’”? Id. 

Response: In limited circumstances, decisions of foreign courts can be a source of idca,s for 

American judges, just as law review articles or treatises can be sources of ideas, in the quoted 
language, 1 was informally expressing my view that I would not refuse to consider an idea that 
could be helpful simply because that idea was articulated in a decision of a foreign court, any 
more than 1 would refu.se to consider an idea simply because that idea was articulated in a law 
review article or a treatise. 

13. In your speech, Judicial Independence: iVhat It Takes to Maintain It, you wrote 
favorably of French judicial decision making: “In terms of actual decision-making, judicial 
panels in France issue only one decision. Unlike court in the United States, dissenting 
opinions are very rare. With a single decision, there is less pressure on individual judges 
and less fear of reprisal for unpopular decisions.” Judge Sonia Sotomayor & Jennifer 
Peng, Judicial Independence: fVliat It Takes to Maintain It, Speech Given at the Colegio de 
Abogados de Puerto Rico Asamblea .Annual 1999, 12-13 (Sept. 11, 1999) (“Bar Association 
of Puerto Rico Annual .Assembly”). Does your frequent participation in panels that issued 
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unsigned per curiam opinions and summary orders reflect your agreement with this French 
practice? 

Response; The use of unsigned, per curiam opinions and siimmai’y orders by panels of which 
I am a member reflects customary Second Circuit practice, not any personal views about the 
practice of any foreign court. 

14. Law professor William D. Popkin wrote the following: 

Along with a requirement of writing and officially reporting opinions went 
an explicit requirement that French judges give reasons for their conclusions. 
Only in that way (the theory went) could judges be held accountable for their 

actions There is, however, a significant irony in the way the French 

implement this requirement. French Judges give a relatively bare-bones 
statement of law, facts, and reasoning; opinions are laconic — what .lohn 
Daxvson calls the equivalent of flashing a policeman’s badge. . . . The irony 
about French Judicial opinion w riling is that minimal reason-giving allows 
French Judges to conceal a bold judicial lawmaking role, perhaps even bolder 
than in the case of United States and English judges because of the lack of 
any formal notion of precedent. William 1). Popkin, Evolution OI- I iik 
.liJDiciM, Opinion. 38. 

a. Do you agree with this description of French judicial decision-making? If not, 
please explain why. 

b. Do you agree with this statement: “With a single decision, there is less pressure 
on individual judges and less fear of reprisal for unpopular decisions”? 

Rcspon.se: Because 1 am only generally familiar with some foreign courts’ procedures for 

decision-making, I would not opine on an academic’s detailed evaluation of the workings of 
another country’s Judiciary. My statement regarding "unpopular decisions” appeared in a speech 
that 1 delivered on September 1 1 . 1 999 at the Colegio dc Abogados dc Puerto Rico Asamblca on 
the topic of judicial independence. That statement was made in a section of the speech in which 
I discussed the judicial institutions of other countries, and simply described one aspect of the 
French Judicial system. I did not opine on the merits of that aspect of the French judicial system, 
or on any other aspect of any of the foreign judicial systems discussed in the speech. 

First .Amendment 


1 . In Lantiell v. Sorrell (2d Cir. 2005), you voted to let stand a three-judge panel's 
decision that restrictions contained in a Vermont campaign finance statute did not violate 
the First .Amendment. The state law placed substantial limits on how much an individual 
may contribute to a candidate and how much a candidate may spend in a campaign. That 
second restriction, the limit on expenditures, ran contrary to the Supreme Court’s 1976 
decision in Buckley v. Valeo. Despite this conflict with Supreme Court precedent, you voted 
not to rehear the case. Justice Brcycr, writing for the Supreme Court, eventualiv reversed 
the panel decision that you voted to uphold. In explaining why you voted not to rehear this 
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case, you joined a concurrence say ing that “|t|he issue for us, of course, is not whether the 
opinion for the panel majority or the dissent was right .... fhe issue for us, then, is 
whether to grant a rehearing en hunc because the proceeding involves a question of 
exceptional importance.” 

a. Does this statement in the concurrence mean that you concluded that substantial 
limitations on political expression were not issues of “exceptional importance”? 

b. Based on the differing opinions in this case, it appears that circuit judges 
substantively disagreed as to whether the statute v iolated the First Amendment. 
How is this not a “question of exceptional importance”? 

c. What if there was a similar disagreement regarding the Second Amendment? 
Would that case be worthy of rehearing? 

d. What about the Fifth Amendment? Would that be an issue of “exceptional 
importance” and worthy of rehearing? 

e. W hat about the right to an abortion? Would that be an issue of “exceptional 
importance” and worthy of rehearing? 

Response: My vote to deny rehearing cn banc in LandeH v. Sorrel! was based on a number of 

factors, which were set forth in the opinion joined by me and by .lodges Sack. Katzmann. and 
Parker, Lanclell v. Sorrell, 406 F.3d 159, 166 (2d Cir. 2005) (Sack and Kat/niann, J.J., 
concurring in the decision to deny rehearing en banc.) That opinion recognized that “the issue of 
campaign linance and its relationship to First Amendment protection for political expression is 
obviously important, at least as a general matter.” Id The opinion also noted, however, that the 
.Supreme Court might grant certiorari in the case, and en banc review by the Second Circuit 
would not meaningfully assi.st the Supreme Court in its decision-making. Moreover, if the 
Supreme Court did not grant certiorari, further proceedings in the district court would better 
focus any additional review of the case by the Second Circuit. W hether and how these 
considerations might apply in another case raising a different constitutional issue would depend 
on the facts and procedural posture of the ease. 

2. You voted for eii hane review in Koehler r. Bank of Bermuda (2d Cir. 2000), which 
addressed whether Bermuda corporations and citizens are “citizens or subjects of a foreign 
state” and subject to a particular kind of federal jurisdiction. In your dissent from the 
court's denial of en hane. you described the case as “exceptionaljlyj important[t|'' and 
emphasized that its importance “reaches well beyond our government, to our relations with 
foreign nations, and the access of foreign entities and individuals to the federal courts.” 

a. Why did you believe that this case was “cxccptional|lyj importan|t|” and 
deserved en hane review but that a case involving substantial limits on political 
speech did not? 

b. Do you believe that cases that touch on “relations with foreign nations” are more 
“important” than cases that involve core First Amendment questions? 

Response: My reasons for dissenting from denial of rehearing cn banc in Koehler e. Bank of 

Bermuda arc fully set forth in my opinion in that case, which was joined by Judge l.cval, 229 
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F.3d 187 (2000) (Sotomayor, J., dissenting from denial of rehearing cn banc). The issues raised 
by Koehler were fundamentally different from the issues raised by Lam/e/f. As to the basis for 
my decision to vote to deny rehearing in LanclelL see my response to question 1. 

3. In Guiles v. Marineau (2d Oir. 2006), you endorsed the First Amendment rights of a 
student to wear a shirt containing images of cocaine and alcohol, as well as the w ord 
“cocaine.” Do you believe that a student’s First .Amendment right to wear a shirt 
displaying images of drugs and alcohol is stronger than the right of a private law-abiding 
citizen to participate in a political campaign? 

Response: In Oiiiles v. Marineau, 461 F.3d 320 (2d Cir. 2006). the court unanimously 

concluded that the school’s decision to discipline a student for wearing a t-shirt that criticized the 
President violated the First Amendment. The basis for the court’s decision is set forth in its 
opinion, which was w'rittcn by .ludge Cardamonc. Guiles did not present the question whether 
the student's First .Amendment rights were “stronger” than the right of a citizen to participate in a 
political campaign. Rach ease raised distinct First Amendment coneems. 


Flavden v. Pataki 


1. In Hayden i>. Pataki, 449 F..3d 303 (2d Cir. 2006) {en hanc), the Second Circuit, en 
hunc, held that imprisoned felons were not disenfranchised on account of race under the 
Voting Rights Act just because they are in prison and cannot vote. \'ou dissented from the 
ma jority opinion, joining Judge Parker’s dissent, and authoring your own dissent, and 
would have held that New York’s felon disenfranchisement law was unconstitutional under 
the Fifteenth .Amendment. 

a. Doesn’t your dissent in Hayden ignore the fact that the convicts’ crimes and not 
any state-based racial discrimination made the felons ineligible to vote? 

b. Based on the dissent you joined, do you believe that the whole prison system is 
racist? 

Response: The issue in Hayden Pataki. 449 F.3d 305 (2d Cir. 2006), was whether New 

York’s felon disenfranchisement law fell within the scope of Section 2 of the Voting Rights Act 
(VR.A). That provision states that “[n]o voting qualification or prerequisite to voting or standard, 
practice, or procedure shall be imposed or applied in any Stale , . . in a manner which results in a 
denial or abridgement of liic right of any citizen of the United Slates to vote on account of race 
and color.” 42 U.S.C, § 1973(a). My dissent in that ca.se rested on my reading of the plain terms 
of the statute, which applies to all voting qualillcations or prerequisites to voting. I concluded, 
based on the unambiguous terms of Section 2. that a law disqualifying felons from voting 
constitutes a "voting qualification" and therefore fails within the scope of the VR.A. As I 

c.vplaincd in rny di.sscm: ’’The duly of a judge is to follow the law, not to question its plain tcniis. 
I do not believe that Congress w ishes us to disregard the plain language of any statute or to 
invent c.xceplions to the statutes it has created.” 449 F.3d at 368. 

My dissenting opinion did not conclude that New York’s law' violated the Fifteenth Amendment. 
Instead. I took the position that, because the district court had entered judgment for the 
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defendants based only on the parties’ pleadings, our Court should have given the plalntilTs the 
opportunity to undertake lactual discovery and to present evidence in support of their allegations. 

My dissent did not express a view on whether the entire prison system is racist, and 1 do not 
believe that it is. 

2. Do you believe that in adopting the Voting Rights Act, Congress intended to require 
states to install voting booths in prisons? 

Response: .Actions challenging felon disenfranchisement laws arc currently pending in the 

lower courts. See. e.g.. Famikhwi v. Gregoire, No. CV-96-076-RI I W, 2006 \VL 1 889273 (E.D. 
Wash. 2006) (cun’cntly on appeal before the Ninth Circuit); Simmons r. Galvin. No. 01-1 1040- 
MLW, 2007 WL 2507740 (D. Mass. 2007) (currently on appeal before the First Circuit). Ifa 
court found that a particular felon disenfranchisement law violated the Constitution or a federal 
statute, the question of remedy w'ould be a separate consideration. Because these issues could 
come before the Supreme Court. 1 would not comment further. 

Belizean Grove 


1. Up until immediately prior to your nomination to bean Associate Justice of the 
United States Supreme Court, you were a member of the Belizean Grove, an ali-female 
networking club. In Sotomayor Found Friends in Elite Group, a June 4, 2009 article in 
Politico, Kenneth P. Vogel described the Belizean Grove as an “elite but little-known 
wnmen’s-only group.” According to its mission statement, “the Belizean Grove is a 
constellation of influential women who are key decision makers in the profit, non-proflt 
and social sectors; who build long term mutually beneficial relationships in order to both 
take charge of their ow n destinies and help others to do the same.” The group was formed 
in 1999 as an answer to the Bohemian Grove, a San Francisco-based men’s club. 

According to the group’s founder, no man has ever applied for membership. You attended 
the group’s retreat in Uinta, Peru last year. In fact, although you gave a presentation at the 
retreat on “the challenges the judiciary faces in maintaining its independence from the 
legislative and executive branches,” you did not incitide those remarks when you submitted 
your questionnaire to this Committee. 

You wrote a letter to Senator Ueahy and me on .luiic 19th, informing us that you had 
resigned from the Belizean Grove. You have maintained that the group does not 
invidiously discriminate on the basis of sex, and that your membership did not violate the 
Code of Judicial Conduct. Canon 2C of the faide of Judicial Conduct states that ”|a| judge 
should not hold membership in any organization that practices invidious discrimination on 
the basis of race, sex, religion, or national origin.” The rule provides additional guidance, 
stating that, “Whether an organization practices invidious discrimination is often a 
complex question to which judges should he sensitive.” 

In the past, the Senate Judiciary Committee has been hard on judicial nominees who 
belong to exclusive clubs, in fact, a Committee Resolution from 1990 stated that 
“membership in such discriminatory clubs conflicts with the appearance of impartiality 
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standard required of persons who may serve in positions in the Federal judiciary or the 
Department of Justice.” It w ent on to say that it was “inappropriate” for a nominee to be a 
member of such a club “unless such persons are actively engaged in bona fide efforts to 
eliminate the discriminatory practices.” It noted that the “such membership is an 
important factor which Senators should consider in evaluating such persons, in 
conjunction with other factors which may reflect upon their fitness and ability.” 


a. Why you believe that the Belizean Grove does not invidiously discriminate on 
the basis of gender? 

b. How was your membership in this organization any different than that of other 
candidates like Judge D. Brooks Smith, who was forced to resign from an all- 
male fishing club? 

c. Did you ever make any efforts to eliminate the club’s discriminatory policy? 

d. Please explain why your membership did not violate the Code of Judicial 
Conduct. 

e. If you believe that your membership in this organization did not violate the Code 
of Judicial Conduct, please explain why you resigned. 


Response: In my view, the Belizean Grove docs not invidiously discriminate on the basis of 

gender, rhe group allows men to participate in Belizean Grove activities, and to my knowledge 
the Belizean Grove has never denied membership to a man seeking admission. Because the 
Belizean Grove docs not practice invidious discrimination on the basis of gender, I did not sec 
the need for any efforts on my part to change the policies of the organization, nor did my 
membership violate the Code of Judicial Conduct. Nevertheless, because my membership raised 
concerns on the part of Senators considering my nomination to the Supreme Court, I resigned 
from the organization. I am not familiar with the circumstances surrounding Judge Smith’s 
fishing club membership, and therefore I am not in a position to compare our respective 
situations. 


Process 


1. Please describe with particularity the process by which these questions were 
answered. 

Response: Responses to these questions were drafted by legal staff of the While House based 

on my guidance. 1 edited these draft responses, and gave final approval to all answers, 

2. Do these answers reflect your true and personal views? 

Response: Yes. 
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Responses of Judge Sonia Sotomayor 
to the Written Questions of Senator Chuck Grassley 

1 . Last year the Supreme Court held in District of Columbia, et ai. r. Heller, that the 
Second Amendment includes an individual right to possess a firearm independent of the 
prelatory clause regarding militias. In Maloney i’. Cuomo, you joined a per curiam opinion 
that held that the Second Amendment “applies only to limitations the federal government 
seeks to impose on this right.” The opinion you joined reached this conclusion citing 
Presser v. Illinois, a case from 1886 that held the Second Amendment right to bear arms 
“imposes a limitation on only federal not state, legislative efforts.” 

While the Maloney opinion relied upon Presser, it did note a very important footnote the 
Supreme Court included in the Heller decision. Footnote 2.f stated that Criiikshank — 
another early Supreme Court decision finding that the .Second Amendment applies to only 
Congress, not the states — was decided before the Court adopted the incorporation of the 
bill of rights to the states. In fact, the Supreme Court in Criiikshank didn’t believe the First 
Amendment applied to the states, something we vvonldn’t even think of today. Footnote 23 
in Heller signals that Criiikshank, and its progeny, including Presser, all predate the 
doctrine of incorporation and “did not engage in the sort of Fourteenth Amendment 
inquiry required by our later cases.” 

• Do you believe that the Second Amendment is a fundamental right that should be 
incorporated to the states via the Fourteenth .Amendment’s Due Process Clause? 

• Do you believe the Second Amendment should be incorporated by the Privileges or 
Immunities Clause of the Fourteenth Amendment? 

• Why did the per curiam opinion in Maloney that you joined fail to address the issue 
of incorporation? 

• Earlier this year, the Ninth Circuit Court of Appeals reached the opposite 
conclusion as you and your colleagues in the Second Circuit did in Maloney. In 
Nordyke v. King, the Ninth Circuit held that rejected the rigid reliance on 
Criiikshank and its progeny — including Presser — and held that the Second 
Amendment is incorporated to the states via the Fourteenth .Amendment. The 
Ninth Circuit reached this conclusion by conducting the Fourteenth Amendment 
analysis required by later cases as the Supreme Court noted in Footnote 23. Do you 
agree or disagree with the Ninth Circuit's reasoning in Nordyke'! 

• Why did the Ninth Circuit in .\ordyke conduct the Fourteenth Amendment analysis 
indicated by Footnote 23 in Heller while your panel in the Second Circuit in 
Maloney did not? Do you believe the Second Circuit panel you sat on should have 
conducted that analysis? 

Response: The opinion in Maloney v. Cuomo, 554 F.3d 56 (2d Cir. 2009) (per curiam), 

concluded that the panel was bound by Supreme Court and Second Circuit precedent holding that 
the Second .Amendment is not incorporated against the States, Id. at 58 (citing Presser c. 

Illinois, 1 1 6 U.S. 252 ( 1 886); Bach r. Pataki, 408 F.3d 75 (2d Cir. 2005), cerl. denied. 546 U.S. 

I 174(2006)). 
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The question whether the Second Amendment is incorporated against the States by the 
Fourteenth Amendment’s Due Process Clause is the subject of a circuit split. Compare Nat 1 
Rifle Ass 'll of America, Inc. v. City of Chicago, 561 F.3d 856 (7th Cir. 2009), and Maloney v. 
Cuomo, 554 F.3d 56 {2d Cir. 2009),'ii-v7/; Nordyke v. King, 563 F.3d 439 (9th Cir. 2009). ' Two 
petitions for certiorari currently raise the question before the Court. Accordingly, 1 cannot 
express my views on the merits of this issue, other than to reiterate, as 1 said during the licarings, 
that I have an open mind on this question, 

2. From 1980 to 1992, you served as a board member of the Puerto Rican Legal 
Defense and Education Fund (PRLDEF). During that period PRLDEF was involved in 
numerous abortion cases and consistently argued before the Supreme Court that the scope 
of the abortion rights pronounced in Roe v. Wude should not be reduced in any way. 

• Why did the PRLDEF believe that defending Roe was a good way to spend its 
limited resources when numerous pro-abortion legal groups would be filing 
supporting briefs? What is the link between Puerto Rican legal interests and 
abortion? 

• While you were associated with PRLDEF, it filed six briefs in five abortion related 
cases before the United States Supreme Court. Did you express any disagreement 
with the content of those briefs? Do you disagree with the content of those briefs 
now? 

• You served as the Chairman of the Litigation Committee for PRLDEF for several 
years. In that capacity, did you review any of these abortion related cases that were 
filed by PRLDEF? Were you involved in any abortion policy or litigation strategy? 
What did you do as the head of the PRLDEF Litigation Committee if not be 
involved with and knowledgeable of the litigation activities of the Fund? 

Response; As a member of the board of the Puerto Rican Legal Defense and Education Fund 
(“PRLDEF"), 1 did not write, edit, or approve briefs drafted by the organization’s staff lawyers. 
While the board was responsible for ensuring that the broad areas of litigation were consistent 
with the Fund’s mission statement, the board reviewed neither the briefs in cases selected by the 
staff lawyers, nor the individual arguments made by those lawyers in briefs filed on bchalfof the 
Fund. The Board assumed that the attorneys would comply with Rule 3.1 of the ABA Model 
Rules of Professional Conduct (or analogous state rules) and Rule 1 1 of the Federal Rules of 
Civil Procedure, each of which requires that an attorney’s argument be supported by existing law 
or a "good faith" argument for extending, modifying, or reversing existing law, or a similar 
standard. 

The Litigation Committee, like the full Board, focused on issues like resource allocation and 
ensuring general consistency with the Board’s mission statement, but with a more specific focus 
on the litigation area. For example, as chair of the Litigation Committee, 1 made 
recommendations regarding the establishment of a consultant committee to serve as a resource to 
the litigation staff and regarding the restructuring of the Fund's legal department staff. The 
Litigation Committee also performed tasks like ensuring access to legal research materials for 
the staff and reaching out to other 1 lispanic and civil rights organizations engaged in litigation to 
discuss common issues. The Committee reviewed the broad areas of litigation in which the Fund 
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was participating to ensure that those areas were consistent with the Fund’s mission statement. 
The Committee also considered possible additional areas of litigation that might benefit the 
community PRLDEF served, but this was done at very high levels orgcncrality - whether we 
should focus on education, voting rights, public health issues, etc. - and did not involve writing 
or editing specific briefs or litigation materials, which was the role of the staff attorneys. 

.I, In several of your speeches, you have indicated that you approve of American 
judges relying on foreign law in making decisions where such reliance is not expressly 
required. (Speech, ACLU of Puerto Rico, April 2009.) 

• Does the silence of the IJ.S. Constitution on a legal issue allow a federal court to use 
foreign law as an authority for judicial decision-making? When is it not 
appropriate to look to foreign law for legal guidance or legal authority? 

Response: Foreign law should not be used as binding precedent or legal authority to intcipret 

the United Stales Constitution. In some limited circumstances, decisions of foreign courts can be 
a source of ideas, just as law review articles or treatises can be sources of ideas. 

4. How do you define “judicial restraint?” How do you currently exercise “judicial 
restraint” on the appeals court? How will you exercise it on the Supreme Court, if you arc 
confirmed to be an Associate Justice? 

Response: i esehew' the use of labels to describe my role as a judge. I believe that judges 

have a limited role in our constitutional system of government. It is the task of a judge to apply 
the law to the facts of the ease. That is how I ha\'c approached judging throughout my seventeen 
years on tlic federal bench, and that is how I would approach my job if 1 am confirmed to be an 
Associate .lustice of the Supreme Court. 

5. Do you support maintaining “settled” law? What if a case becomes “unsettled” or 
refined by subsequent rulings? Is it possible that a time could be reached when the entire 
decision should be overruled? 

Response: The Supreme Court’s precedents arc entitled to stare decisis effect. The doctrine 

of stare decisis promotes cvcnhandcdncss, fairness, consistency, predictability, and reliability. 
The Court, however, has made clear that stare decisis is not an inexorable command. In some 
circumstances, the Court will revisit its prior precedent. The Court has set forth factors it uses to 
decide when to do so. Those factors include: whether the prior precedent has proved workable 
as it has been applied by the lower courts; whether society has come to rely on the Court’s 
decisions in the area of law at issue; whether developments in related areas of the law have 
undermined the value of the prior precedent; whether the factual premises underlying the prior 
precedent have changed since Ihc prior case was decided; and whether the Court has reaffirmed 
the prior ease. 

6. Do federal courts have the power to perpetuate decisions that arc not supported by 
the Constitution? 
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Response: The Constitution binds all three branches of government, including the federal 

courts. Article III of the Constitution obligates the federal courts to decide cases or controversies 
arising under the Constitution, and in fulfilling this obligation the federal courts arc required to 
apply the Constitution as iiUciprclcd by the United States Supreme Court. 

7. Since its inception, the Federal Sentencing Commission and the Federal Sentencing 
Guidelines have faced a number of challenges that have come before the Supreme Court. 
The Supreme Court upheld the constitutionality of the Sentencing Commission in 1989 
which led to the introduction of the Sentencing Guidelines acro.ss the country. However, 
in 2005, the Supreme Court held that the mandatory nature of the Federal Sentencing 
Guidelines violated defendant’s sixth amendment right to a jury trial. This decision in 
Vnited States v. Booker and United States v. f 'anfan severed the provisions making the 
guidelines mandatory. .As a result, the Court held that the guidelines are not to be 
considered mandatory and are instead merely advisory. 

The Court has continued to find problems with the Sentencing Guidelines and recently 
stated in Nelson v. United States, a per enriam opinion, “The Guidelines arc not only not 
mandatory on sentencing courts; they are also not to be presumed reasonable.” 

• Do you agree with the Supreme Court that the Sentencing Guidelines are not 
mandatory and not entitled to a presumption of reasonableness? 

• If the Sentencing Guidelines are not mandatory and not entitled to a presumption of 
reasonableness, in your view, is the Sentencing Commission necessary? Should we 
instead, just commission universities or academies to do statistical analysis of 
judicial sentences? 

• Do you believe that decisions by the Sentencing Commission to amend the 
Guidelines and impose them retroactively are healthy for the Courts? Do you agree 
that any retroactive application has the potential to severely disrupt the courts and 
the executive branch agencies forced to relitigatc and rehear settled cases? Why or 
why not? 

Response: In the four and halfycars since United States Hooker, .543 U.S. 220 (2()()5), the 

Supreme Court has consistently confirmed that the Sentencing Guidelines “are now advisory." 
Gall v. United States. 552 U.S. .38 (2007). That holding — and the Supreme Court’s repeated 
rcaffinnation of Booker since 2005 — i.s binding precedent. The Supreme Court has also directed 
that a sentencing court “may not presume that the Guidelines range is reasonable,” although the 
Guidelines should be "the initial benchmark” of any sentencing, id. The sentencing court must 
make an individualized assessment based on the facts presented to craft a sentence sufficient, but 
not greater than necessary, to fulfill the goals of sentencing generally. See 18 U.S.C. §3553{a). 

it has been my c.xpcriciicc that the advisory Guidelines prove useful as a starting point to 
consider what an appropriate sentence may be. That is because the Guidelines are the product of 
considered review and collaborative efforts: the “Guidelines as written reflect the fact that the 
Sentencing Commission examined lens of thousands of sentences and worked with the help of 
many others in the law enforcement community over a long period of time.” Rita i\ United 
States, 55 1 U.S. 338 (2007). The Supreme Court has recognized that the advisoiw Guidelines 
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regime ''prcservc[s]'' Ihc “key role for the Sentencing Commission” that Congress has legislated. 
Kimbrough v. United States. 552 U.S. 85 (2007). As directed by statute, the Commission 
continues to “fomuiiatc and constantly refine national sentencing standards," armed with 
“empirical data and national experience, guided by a professional staff with appropriate 
expertise." Id. (internal quotation marks omitted). And the Guidelines continue to evolve as the 
Sentencing Commission review's sentences imposed by courts, and as it solicits “advice from 
prosecutors, defenders, law enforcement groups, civil liberties associations, experts in penology 
and others” in an effort to minimize unwarranted sentencing disparities, while appreciating the 
individual nuances of a particular ease. Rita. 55 i U.S. 338. Whether the Sentencing 
Commission continues to be “necessary” is ultimately a question for Congress. 

Hffectivc March 3, 2008, the Sentencing Commission voted unanimously to give retroactive 
effect to an amendment to the Federal Sentencing Guidelines that reduces penalties for some 
crack cocaine offenses. District and circuit courts are currently examining the impact of Booker 
and retroactive Guidelines provisions on sentencing proceedings under 18 LI.S.C. 5 3582. For 
this reason, 1 would not comment on issues that are likely to conic before the Court in the future. 
Generally speaking, however, it is not a judge’s role to question the wisdom of legislative policy 
choices that arc within constitutional limits, even irtho.se choices impose additional burdens on 
courts or agencies. 


8. In a recent U.S. Supreme Court case, Gunt i>. .Arizona, the Court put considerable 
limitations on how search rules under .AV«> York r. Belton had been interpreted over the 
years. For nearly .30 years, until this latest reading of the 4"' Amendment, law enforcement 
had used the “bright line” rule created by the Belton decision. In his dissent of Gant, 
Justice Breyer said the following: 

Because the Court has substantially overruled Belton and Thornton, the 
Court must explain w hy its departure from the usual rule of .stare decisis is 
justified. 

While reliance is most important in “cases involving properly and contract 
rights,” Payne, supra, at 828, 1 1 1 S. Ct. 2597, 1 15 L. Kd. 2d 720, the Court 
has recognized that reliance by law enforcement officers is also entitled to 
weight. In Dickerson, the Court held that principles of .stare decisis 
"wcigh|ed|" heavily against overruling Miranda v. Arizona, 384 U.S. 436, 86 
S. Ct. 1602, 16 L. Fd. 2d 694 (1966), because the .Miranda rule had become 
"embedded in routine police practice." 530 U.S., at 443, 120 S. Ct. 2326, 147 
L. Ed. 2d 405. 

I am concerned about this ruling for the follosving reasons: a) the Court appeared 
to have disregarded stare decisis on this issue; b) this ruling may have a substantial 
impact on future law enforcement efforts because police officers have relied on the 
search conditions previous delineated in the Belton case; c) the Gant decision in 
limiting searches incident to arrest has over complicated the common sense 
judgments we ask of our police every day. 
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• As Justice Breyer indicated, the principle oi stare decisis is also essential to 
the rules that have been embedded in routine police practice. Do you believe 
the Court disregarded stare decisis in its decision? Do you believe the Court 
is unduly sending mixed legal messages regarding a search incident to the 
arrest to our police? 

• Because of the varying IJ.S. Supreme Court interpretations of seizure rules 
for law enforcement officers concerning searches incident to the arrest, do 
you think that the Oant decision may cause police officers to become more 
reluctant to legitimately seize evidence even in situations where it would 
permissible under Gantl Furthermore, do you believe that the Cant ruling 
jeopardizes convictions for offenders when police officers fail to seize 
permissible evidence out of the potential uncertainties created by the Court’s 
decision? 

• How will the Oant decision affect local, state and federal prosecutions? 

Response: The Court’s holding is binding precedent that must be considered in future cases, 

and 1 would not comment on the merits of this recent decision by the Suprciiic Court. 

9. Justice Souter once famously quipped that television cameras would have to “roll 
over my dead body” in order to gain access to the proceedings before the Supreme Court. 
As you are filling the seat vacated by .lustice .Souter, I’d like to hear your views on the 
topic. 

I, and many of my colleagues on this Committee, believe that allowing cameras in the 
federal courthouse would open the courts to the public and bring about greater 
aecountability. I also think that this openness will help judges do a better job. You 
probably arc aware that for a number of years. I've sponsored a bill, the Sunshine in the 
Courtroom Act, w hich gives judges the discretion to allow media coverage of federal court 
proceedings. 

• Do you share the same view as Justice Souter on allowing television access to the 
Supreme Court? 

• What are your thoughts on giving federal judges the discretion to allow the 
televising and broadcasting of cases? 

• Have you ever had an appellate court proceeding televised or otherwise released to 
the press? Have you voted to allow the use of media in any of your proceedings? If 
so, please explain your involvement. 

• Would you support opening up the Supreme Court to regular media coverage? 

Response: The use of cameras to televise proceedings in federal courts — including the 

Supreme Court— is the subject of an ongoing dialogue between Congress and the Supreme 
Court. 1 have had I imited experience with televising court proceedings as a district court judge, 
but not as a court of appeals judge. My experience has been positive, and 1 intend to relay that 
experience to the .lusticcs on the Supreme Court in future conversations on this issue if I am 
confirmed. 
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10. Perhaps no statute has had as many constitutional challenges as the federal False 
Claims Act. Since I authored major amendments to it in 1986, the statute has been the 
subject of substantial litigation and many cases have come before the Supreme Court. The 
Court has largely rejected many of these challenges, including a 2005 decision in Vermont 
Agency of Natural Resources v. Unitetl States, holding that qiii tarn relators have .Article .A 
standing because of the Government’s injury in fact. However, some continue to question 
whether qui tarn statutes are constitutional under Article 2 — interfering with the Executive 
Branch's ability to prosecute cases. 

• Are you familiar with these arguments? 

• Do you agree with the Court’s reasoning that a qiii tarn relator has Article 3 
standing because of the United States’ injury in fact? W hy or w hy not? 

• Do you have an opinion on the arguments that the qui tarn provisions are 
unconstitutional because they impede the Executive Branch? If so, what is your 
opinion and why? 

• The Framers of the Constitution, in the First Congress, enacted several qui tarn 
statutes. What deference do you give this fact when assessing the constitutionality of 
qui tarn statutes in the present day? 

Response: I have never heard a case concerning the constitutionality of the qui him 

provisions of the False Claims Act, and I am only generally familiar with the arguments on this 
issue. I would not comment on the merits of a recent Supreme Court decision, or comment on 
issues that might come before me in the future. 

11. Looking through your record it appears you never heard a False Claims Act ease in 
your tenure on the federal bench. 

• Are you familiar with the False Claims Act? 

• Flave you ever written or spoken publicly about the False Claims Act? 

• What about the issue of the constitutionality of the qui tain or any other provisions 
of the F'alse Claims Act? If so, please explain the circumstances and context and 
whether you wrote anything on the subject or provided anyone with your views on 
the subject. 

• Have you ever written about the constitutionality of qui tarn provisions in any other 
federal law? If so. please explain the circumstances and the context and whether 

y ou wrote anything on the subject or provided any one with your views on the 
subject. 

• Do you feel you have any bias against the False Claims .Act that would impact on 
your ability to fairly decide a case involving the statute? If so, please explain. 

Response; .As a Second Circuit judge, I have heard .several casc.s involving the False Claims 
Act, including Masters v, GlaxoSmithKline, 271 Fed. .App.x. 46 (2d Cir. 2008); Unitecl Stales v, 
,'Vcu' York Medical College, 252 F.3d 1 18 (2d Cir. 2001); Eisenstein v. Whiumm. 4 Fed. Appx, 24 
(2d Cir. 2001 ); and United Stales el rel. Penlagen Technologies lot 7, Ltd. r, CACi int'l. Inc.. 1 72 
F..k1 39 (2d Cir. 1999). Other than the decisions in the.se cases. I have not written or spoken 
publicly on the False Claims Act. on the constitutionality of any provision of the .Act, or on the 
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constitutionaliiy of any qui tarn provision in any other federal statute. I do not have any bias 
again.st the False Claims Act that would impair my ability to decide fairly a ease involving the 
statute. 

12. 1 have long been an outspoken advocate of government whistleblowers. The 
Whistleblower Protection Act of 1989 remains the primary mechanism for w histleblowers 
to seek redress for reprisals and prohibited personnel practices taken against them for 
blowing the whistle on wrongdoing. However, the Executive Branch has not always 
viewed whistleblowers or whistleblower laws in a favorable light. Some have argued 
whistleblower protection statutes are unconstitutional because they restrict the activities 
and decisions of the Executive Branch. 

• Do you believe that the Legislative Branch has the constitutional authority to 
provide meaningful whistleblower protections for Executive Branch employees? 

• Do you believe that Congress has the constitutional authority to restrict how the 
Executive Branch uses taxpayer dollars? 

• Specifically, docs Congress have the authority to limit appropriated funds from 
paying the salary of any Executive Branch employee that “prohibits or prevents, or 
attempts or threatens to prohibit or prevent, any other officer or employee of the 
Federal Government from having any direct.. .communication or contact with any 
Member.. .of Congress?” If not, why not? 

Response; Congress has conslitulional authority to provide protection to Executive Branch 
whistleblowers, so long as any statute enacted by Congress is based upon a legislative power 
granted by Article ! and docs not violate any constitutional prohibitions. The Conslitution grants 
Congress the power to appropriate taxpayer funds, and tliat power permits Congress to limit the 
Executive Branch’s spending of taxpayer funds, again consistent with constitutional 
requirements. I would not comment on any particular congressional limitation on appropriated 
funds because the issue could come before the Supreme Court in the future. 

13. In 2006. the Supreme Court is.sued a 5-4 decision in Garcetti v. Cchallos, which held 
that w hen public employees make statements pursuant to their official duties, they arc not 
speaking as citizens for First Amendment purposes and the Constitution does not insulate 
their communications from employer discipline. This decision essentially creates a 
different set of First .Amendment rights for public employees and private employees. Em 
concerned that the decision has created an incentive for public employees to go outside 
their chain of command and report wrong doing to the media or some other outside 
channel because an employer could retaliate against them for speaking up inside the 
government agency. 

• Do you agree with the Court that public employees that speak up pursuant to their 
employment responsibilities they should not he entitled to First Amendment 
protections? 

• Do you believe that there should be two standards for First .Amendment speech for 
public employees and private employees? 
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• Do you agree with the Court that the limitation on First Amendment speech by 
Government employees acting pursuant to their employment responsibilities is 
necessary for providing “public services efficiently”? 

• Under OarceUi, the Court created a system where there are now two types of First 
Amendment analysis for fjovernment employees. First, if they speak pursuant to 
their employment responsibilities to report wrongdoing, they arc afforded no First 
Amendment protection. However, if they speak as a citizen, presumably to the 
media or some other outside source to relay the concerns, the possibility of First 
Amendment protection arises, subject to the Court's precedent in Pickering r. Hoard 
oj Ed. Of Township High School Dist. 205 and Connick r. Myers. Do you agree that 
this two-step approach creates an incentive for a public employee to report 
wrongdoing outside of the chain of command? If not, why not? 

Response: I would not comment on the merits of a recent Supreme Court decision, 

14. Last year, the federal government started making a large number of investments in 
private companies, such as banks, other financial institutions and automobile 
manufacturers. I believe that these investments raise significant legal and constitutional 
issues. 


In 2008, the Federal Reserve, which has the authority to regulate and make emergency 
advances to banks, lent money to Bear Stearns and AIG, neither of which were banks, fhe 
Federal Reserve stated that it was relying on its power “to discount for any individual, 
partnership, or corporation, notes, drafts, and bills of exchange” in “unusual and exigent 
circumstances.” 

• Asa statutory matter, does the Federal Reserve have the authority to lend money to 
non-banks w hen that power, read as broadly as it has been in recent months, would 
nullify other, more specific provisions of the Federal Reserve Act that purport to 
limit the Fed’s authority? 

• The Supreme Court has stated that the Congress may delegate legislative power to 
the executive branch only if it provides an “intelligible principle” to guide the 
exercise of that power. Do you agree that, at a minimum, a statute that authorized 
the executive branch to take some discretionary action but fails to provide such an 
“intelligible principle” is an invalid delegation of legislative power? 

• Does a statute that purports to empower an agency to lend money to any party in 
any circumstance and provides only that the agency shall promote economic growth 
and stable prices provide an “intelligible principle” to guide the exercise of that 
power? 

• Do you believe that the executive branch, acting through the Federal Reserve, may 
lend any sum of money to any entity at all, so long as its governors claim that the 
loan promotes economic growth or stable prices, without any additional 
authorization from the Congress? 
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• IJo you believe that the executive branch, acting through the Federal Reserve, may 
bail out any failing business without any additional authorization from the 
Congress? 

• Is there any limitation at all on the exeeuth'c branch’s power to bail out failing 
businesses? 

Response: Congress’s power to delegate authority to admiiiistralivc agencies is limited by 

the requirement that an intelligible principle must govern any such delegation. This requirement 
also limits the power of administrative agencies to take action, including in situations in which 
( 1 ) Congress delegates authority, and (2) an administrative agency takes or proposes to take 
action, in an effort “to bail out failing businesses.” The more particular questions regarding how- 
this requirement applies to past, existing or hypothetical programs would have to be answered in 
the appropriate factual context. 1 would not comment on the legality of past actions taken by 
Congress or by federal agencies, as those actions arc, or might be, the subject of litigation in tlic 
federal courts. 

15. What limitation, if any, does the Fifth Amendment’s Takings Clause impose on the 
taxing pow er? 

Response: Any such question could be answered only after receiving briefs and licaritig 

argument on the issue in the factual context of a particular ease, so 1 would not comment. 
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Responses of Judge Sonia Sotomayor 
to tlic Written Questions of Senator Jon Kyi 

1. Appended here arc the relevant transcript pages (Appendix A) of our discussion of 
Ricci r. DcStefano. Later in tlic liearing, I said tliat 1 would provide you with an 
opportunity to review your answers and to provide any supplemental explanation that you 
felt appropriate. If you would like to supplement your answers to niy questions regarding 
Ricci, please do. 

Response: I would supplement my response to your question regarding the precedent 

governing lire Second Circuit panel’s decision in Ricci v. DcStefano, 5.30 F.3d 87 (2d Car. 2008), 
with the following excerpt from Judge Barrington Parker’s opinion — joined by me and by Judges 
Calabresi, Fooler, and Sack — concurring in the denial of rehearing en banc: 

The district court correctly observed that this case was unusual. Nonetheless, the district 
court also recognized that there was controlling authority in our decisions — among them, 
Hayden v. County of Nassau, 180 F.3d 32 (2d Cir. 1999) and Biishey v, N. Y. State Civil 
Serv. Comm ii. 733 F.2d 220 (2d Cir. 1984), cert, denied, 469 U.S. 1 1 17, 105 S. Ct. 803, 
83 L. Ed. 2d 795 ( 1 985). These eases clearly establi,sh for the circuit that a public 
employer, faced with a prima facie case of disparate-impact liability under Title Vll, does 
not violate Title VII or the Equal Protection Clause by taking facially neutral, albeit race- 
conscious, actions to avoid such liability. 

Ricci V. DcStefano, 530 F.3d 88, 90 (2d Cir. 2008) (Parker, J., concurring in the denial of 
rehearing en banc). 

2. Also, in an exchange with Senator Hatch on July 15 (Appendix B) and in an 
exchange with me on July t6 (Appendix C), you discussed the differences in the roles of a 
district court judge and a circuit court judge. If you would like to add anything to these 
comments, please do. 

Response: The line from my March 2006 speccli quoted in Senator Hatch’s question and in 

your question referred to the fact that circuit court opinions, unlike district court opinions, arc 
binding precedent on all district courts within the circuit and on all panels of the circuit court. 

3. To educate the public about the role of a judge, the AB.A has described on its 
website the role of a judge in this way: “Judges are like umpires in baseball or referees in 
football or basketball. Their role is to see that the rules of court procedures are follow ed 
by both sides. Like the ump, they call ‘cm as they see ‘em, according to the facts and law — 
witliout regard to w hich side is popular (no home field advantage), without regard to w ho 
is ‘favored,’ without regard for what the spectators want, and without regard to whether 
the judge agrees w ith the law .” Do you agree that the ABA’s statement provides a helpful 
w ay for the public to think about the role of a judge? 

Response: I believe that all analogies arc imperfect. I agree with the proposition, however, 

that judges, like umpires and referees, should be impartial, and in tliat sense the ABA analogy is 
a hclplul way for the public to think about the role of a judge. 

37s. 38 
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Responses of Judge Sonia Sotomayor 
to the Written Questions of Senator John Cornyn 

1. You testified that judges do not make law; they only interpret the law. Can you 
identify any cases decided by any federal court in the history of the United States that 
“made” law? If so, please identify those cases. 

Rc.sponsc: It is the role of Congress, not the federal courts, to make law. I believe that it is 

the role of the federal courts, including the Supreme Court, to “interpret” law, which is to say 
that those courts endeavor to dctcnninc the effect of the governing law, w'hethcr constitutional or 
statutory, in the context of the factual situation a case presents. In the history of the United 

Slates, there have been federal court cases — including Supreme Court cases that have since 

been recognized as wrongly decided. 1 do not think of these eases as courts "making" law. 
however, as that role belongs to the legislature. 

2. In your view, did Brown v. Board of Education make law or did it merely interpret 
law? Please explain. 

Rc.sponsc: As explained in my response to question 1, 1 believe that the Supreme Court 

“iiueiprcts” law. Brown v. Board of Education, 347 U.S. 483 { 1 954), is widely regarded as a 
con'cct interpretation of the constitutional command for equal protection of the laws. 

3. In your view, did Roe v. Wade make law' or did it merely interpret law? Please 
explain. 

Response: As explained in my response to question 1 , 1 believe that the Supremo Court 

"interprets" law. Cases subsequent to Roe r. Wade. 410 U.S. 1 13 (1973), have rc-afllrnied the 
core holding o( Roe. Cases related to termination of pregnancies continue to conic bcibre the 
Court, and therefore it would be inappropriate for me to comment further. 

4. In your view, did Loeimer v. i'tew York make law or did it merely interpret law? 
Please explain. 

Response: As explained in my response to question 1, I believe that the Supremo Court 

"interprets" law. The reasoning in Lochuer v. New York, 1 98 U.S. 45 ( 1 905 ), has been criticized 
by the Supreme Court, and that case is now widely regarded as wrongly decided. 

5. In your view, did Dred Scott r. Sanford make law or did it merely interpret law? 
Please explain. 

Response: As explained in niy response to question 1 , 1 believe that the Supreme Court 

“interprets" law, but Dred Scott r. Saiulford, 60 U.S. 393 (1956), is widely regarded as wrongly 
decided. 
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6. In your view, did Bush v. Cure make law or did it merely interpret law? Please 
explain. 

Response: As explained in my response to question I, 1 believe that the Supreme Court 

“interprets” law. I would not comment on the merits of a recent Supreme Court decision. 

7. In your article, Ketiirning Majesty to the Law am! Politics: A Modern Approach, you 
pointed out that an area of law can be uncertain when “a given judge (or judges) may 
develop a novel approach to a specific set of facts or legal framework that pushes the law in 
a new direction.” In your view, w hen a Judge develop.s a novel approach to a specific set of 
facts or legal framework that pushes the law in a new direction, is any new law “made”? 

Response: .As explained in my response to question I . it is the role of Congress, not the 

federal courts, to make law. The role of the federal courts is to interpret the laws enacted by 
Congress by applying tiic law to the facts of particular cases. In some eases, federal courts 
perform this role by applying the law to new factual situations. When an appellate court decides 
such a ease, the court's decision is binding precedent for the district courts in that circuit and for 
I'uturc panels of that circuit court. But this task of applying the law to new factual situations is 
not “making” law. That is a responsibility reserved to Congress. 

8. Imagine that a state passes a new criminal statute prohibiting vehicles in a state 
park. The statute does not define the svord “vehicle.” Over the course of the next decade, 
courts in the state are confronted with a series of criminal prosecutions involving go-earts, 
bicycles, tricycles, motorcycles, Segw ays, helicopters, aiul wheelchairs, all of which svere 
brought into state parks. I'he prosecutions lead to convictions, and the state supreme court 
rules on which of these means of transportation count as “vehicles” for purposes of the 
criminal statute prohibiting vehicles in a state park. In each of the case.s, the state 
supreme court recognizes that there is no legislative history to determine what the 
legislature meant by the term “vehicle.” flosvever, the court announces that it will decide 
what is a “vehicle” based on what it terms “common sense.” Applying this methodology, 
the state supreme court rules in individual cases that motorcycles and bicycles are vehicles 
but that go-carts, tricycles, Segways. helicopters, and n hcelchairs are not vehicles. In this 
scenario, did the state supreme court make any law in your view? If so, w hy? If not, why 
not? If you need more information to answer the question, what information would you 
need to answer the question? 

Response: As explained in my response to question 7, in some cases appellate courts apply 

the law to new factual situations, and those decisions become precedent that the appellate court 
and the lower courts within its jurisdiction are bound to follow. That docs not mean, however, 
that the appellate courts have “made” law by deciding those cases. In the hypothetical you posit, 
the law was made when the slate Icgislamrc passed the criminal statute tit issue. The role of the 
courts is to apply that statute to new factual situations as they come before the courts in tiie 
context of particular prosecutions under the statute, 

9. This question is a continuation of the question immediately above. Imagine that 
after the state supreme court has ruled on the meaning of the term “vehicle," the state 
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legislature decides to codify the court’s holdings. The state legislature enacts a statute 
stating that the word “vehicle" as used in the statute includes motorcycles and bicycles but 
excludes go-carts, tricycles, Segvvays, helicopters, and wheelchairs. I'he legislature's goal 
is merely to codify the holdings of the state supreme court. In this scenario, did the state 
legislature make any law? If so, why? If not, why not? If you need more information to 
answer the question, what information would you need to answer the question? 

Response: In the hypothetical you posit, the state legislature made law by enacting a statiilc 

defining the word “vehicle” for purposes of the criminal provision. That action constitutes 
making law because the passage of legislation is the process by w'hich the policy preferences of 
the people, as c.xprcsscd through their elected representatives, are codified in the law. Unlike a 
court applying the sttitutc to a new set of facts in the context of a particular prosecution, the stale 
legislature is not merely interpreting the law', it is making the law. The legislature’s decision as 
to the proper scope of the tcmi “veliicic” in the statute would therefore properly be based on 
policy considerations, while a court should not interpret the term “vehicle" according to its own 
policy preferences, 

10. In response to your testimony last I'liesday, Georgetown University Law Center 
professor Louis Michael Seidman offered the following criticism at the Federalist Society's 
website, available at http://wwvv.fed-soc.org/debates/dbtid.30/defaiilt.asp: 

I was completely disgusted by Judge Sotomayor’s testimony 
today. If she was not perjuring herself, she is intellectually 
unqualit'ied to be on the Supreme Court. If she was perjuring 
herself, .she is morally unqualified. How could someone who 
has been on the bench for seventeen years possibly believe that 
judging in hard cases involves no more than apply ing the law 
to the facts? First year law students understand within a 
month that many areas of the law arc open textured and 
indeterminate — that the legal material frequently (actually, I 
would say always) must be supplemented by contestable 
presuppositions, empirical assumptions, and moral judgments. 

To claim otherwise — to claim that fidelity to uncontested legal 
principles dictates results — is to claim that whenever Justices 
disagree among themselves, someone is either a fool or acting 
in bad faith. What does it say about our legal system that in 
order to get confirmed Judge Sotomayor must tell the lies that 
she told today? 

Please take this opportunity to respond to Professor Seidman. 

Response: In my view, it is the task of a court to apply the law to the facts of the cases that 

conic before it. This docs not mean that every case will be easy, or that any disagrccmcnl 
between judges as to the proper outcome in a particular case is the result of an intelicclua! 
mistake or bad faith, in some eases, the task of applying the law to tlic facts is very dilTtciilt — 
because the factual situation is a novel one, or because dilTcrcnt constitutional or statutory 
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provisions point in difl'crcnt directions, or because the case highlights a tension between different 
lines of precedent, for example. In those cases, the court looks to traditional sources of legal 
authority, such as the text of the statute or the Constitution and applicable precedent, to make a 
determination as to the proper application of the law to the facts before it. I do not believe that a 
court’s decisions should be based on a judge’s own presuppositions, assumptions, or moral 
judgments. 

1 1. In the third round of que.stioning, on Thursday, 1 asked you about your statement 
that you would not “use” foreign or international law. You stated that “use appears ... to 
people to mean if you cite a foreign decision, that's means it's controlling an outcome or 
that you are using it to control an outcome.” Please identify the sources you arc aware of, 
if any, that have referred to the “use” of foreign law to mean that it is controlling an 
outcome or being used to control an outcome. 

Response: My answer was ba,scd on my own understanding of what it means for a court to 

■‘use" foreign law to decide a ease. In my view, American courts siiould not rely on decisions of 
Ibrcign courts as binding or controlling precedent, except when American law requires them to 
do so. as in some eases involving treaties or conflicts of law. In some limited circumstances, 
decisions of foreign courts can be a source of ideas, just as law review articles or treatises cun be 
sources of ideas. Reading the decisions of foreign courts for ideas, however, docs not constitute 
"using” those decisions to decide eases. 


12. You testified that you would not “use” foreign law to interpret the IJ.S. Constitution 
or U.S. statutes. Please answer the following questions that are designed to understand 
what you mean by the word “use”: 


a. When the U.S. Supreme Court cites and discusses U.S. Supreme Court 
precedent, is it “using” that precedent? 

b. When the U.S. Supreme Court cites and discusses the decisions of federal 
circuit courts as persuasive authority, is it “using” those decisions? 

c. When a federal court of appeals cites and discusses the decisions of other 
circuit courts, is it “using” those decisions? 

d. When a federal court cites a law review article as persuasive authority, is it 
“using” the article? 


Response: When the Supreme Court relies on its prior precedents as legal authority 

governing a decision, the Supreme Court is “using” those precedents to decide the ease before it. 
Similarly, when the Supreme Court cites and discusses the decisions of lower federal courts as 
persuasive legal authority, it is using those decision,s to decide the ease. The same is true of a 
federal court of appeals citing the decisions ofother federal courts of appeals. However, when a 
federal court references a law review article as the source of an idea that the court applies in its 
decision, the court is not “using" the article as authority to decide the ease, because law review 
articles have no legal authority in our legal system. 


42 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 00685 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\56940.TXT SJUD1 


PsN: CMORC 



674 


VerDate Nov 24 2008 


Responses of Judge Sonia Sotomayor 
to the Written Questions of Senator Tom Coburn 

1. Why do you think the Supreme Court came to a different conclusion in Gonzales v. 
Curhari than it did in Slenherg r. Curhurf! 

a. What were the state interests at issue in Gonzales v. Carharf! 

Response: In Gonzales i'. Carhart, 550 U.S. 124 (2007), the Supreme Court distinguished its 

prior decision in Slenherg e. CarharL 530 U.S. 914 (2000), on the grounds that the Act at issue 
in Gonzales contained c.xlensivc legislative findings, was more specific in its coverage, and 
included an overt act requirement. 6V;«r«/e,v, 550 U.S. at 141. 153. 

In setting forth the state interests in Gonzales, the Supreme Court stated that the "State has 
legitimate interests from llic outset of the pregnancy in protecting the health of tltc woman and 
the life of the fetus that may become a child.” 550 U.S. 1 24, 1 45 (2007) (quoting Planned 
Parenthood of Southeastern Pa. v. Casey, 505 U. S. 833, 846 (1992)). In reviewing the 
constitutionality of the federal ban. the Court focused on "determinf ing] whether the Act furllicrs 
the legitimate interest of the Government in protecting the life of the fetus that may become a 
child.” UL The Court also stated that "the government ‘has an interest in protecting the integrity 
and ethics of the medical profession’" and that government has a "logitiniatc concent" in 
providing women with information on the manner in which the abortion will be carried out. Id. 
at 157, 


2. During your hearing in response to a question from Senator Graham, you described 
your role on the board of the Puerto Rican Legal Defense Fund as follows: “To the extent 
that we looked at the organization's legal work, it was to ensure that it was consistent with 
the broad mission statement of the fund.” You further stated that “the issue was whether 
the law was settled on what issues the fund was advocating on behalf of the community it 
represented. ... so, the question would become, was there a good faith basis for whatever 
arguments they were making ...” 

a. Do you think a lawyer could make a “good faith” argument that the 
Constitution requires the federal funding of abortion for those women who 
cannot afford it? 

i. Is the issue settled law? 

b. Do you think a lawyer could make a “good faith” argument that a parental 
notification law was unconstitutional? 

Response: Rule 3. 1 of the ABA Model Rules of Professional Conduct states that a "lawyer 

shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a 
basis in law and fact for doing so that is not frivolous, which includes a good faith argument for 
an extension, modification, or reversal of existing law.” Rule 1 1 of the Federal Rules of Civil 
Procedure requires that an attorney make legal arguments that arc warranted by existing law or 
by a "nonfrivolous argument for extending, modifying, or reversing existing law or for 
establishing new law.” Earlier versions of Rule 1 1, which were in effect at the time I sat ttn the 
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I’RLDEF board, likewise prohibited attorneys from making frivolous arguments, or arguments 
which lacked “good ground” or a “good faith" basis. 

In a series of cases, the Supreme Court has held that government '‘need not commit any 
resources to facilitating abortions” and. if resources arc expended, may “make a value judgment 
favoring childbirth over abortion and , . , implement that judgment by the allocation of public 
funds.” Webster v. Reprocitictive Health Services. 492 U.S. 490, 5 1 0-,5 11(1 989); see also Rust v. 
Sullivan, 500 U.S. 1 73 { 1 99 1 ) (iipliolding Title X regulations prohibiting recipients from 
engaging in abortion counseling, abortion referral, and activities advocating abortion); Harris v. 
McRae, 448 U.S. 297 ( 1 980) (upholding the most restrictive version of the Hyde Amendment, 
which witlihcld from states federal funds under Medicaid to reimburse tlic costs of abortions, 
with an exception only for the life of the woman); Maher v. Roe, 432 U.S. 464 (1977) (rejecting 
due process and equal protection challenges to Connecticut welfare regulation under whicli 
Medicaid recipients received payments for medical services related to childbirth, but not for 
nontherapcutic abortions). 

The Supreme Court has also held that “[sjtatcs unquestionably have the right to require parental 
involvement when a minor considers tenninating her pregnancy." Ayotte v. Planned Parenthood 
oj Northern New Pngland, 546 U.S. 320. 324 (2006). “A State may not restrict access to 
abortions that arc necessary, in appropriate medical judgment, for the preservation of the life or 
health of the mother,” however. Id. at 327-28 (internal quotations omitted). 

In light of those precedents, whether a lawyer could make a good faith argument that the 
Constitution requires federal funding of abortion or tliat a particular parental notification statute 
is unconstitutional today is a question that would need to be examined in the factual context of a 
particular ease. F3ccausc the constitutionality of particular parental notillcation statutes and 
particular funding statutes arc issues that may come before the Court in the future, I should not 
comment on whether there might be any good faith argument that would support the proposition 
that any parental notification or federal funtiing statute is unconstitutional. 

3. You testified that you did not review any of the briefs the Puerto Rican Legal 
Defense Fund submitted concerning abortion rights. What role precisely did you play with 
regard to this litigation? 

a. How did you, as a board member, determine that the legal work in these 
eases was consistent with PRI.DEF’s mission statement? 

b. In PRLDEF's briefs, the group advocates in favor of public funds for 
abortion, opposes parental notitlcation laws and practically any other 
restrictions on abortion such as 24-hour waiting periods and other economic 
barriers, and opposes the “undue burden” standard. Did you ever express 
concern or opposition to these positions? If so, how did you express this 
opposition? 

i. If not, w hy? 

Response: As a member of the board of the Puerto Rican Legal Defense and Education 

Fund, i did not write, edit, or approve briefs dratted by tlic organization’s .staff lawyers. While 
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the board was responsible for ensuring that the broad areas of litigation were consistent with the 
mission statement of the Fund, the board reviewed neither the briefs in eases selected by the staff 
lawyers, nor the individual arguments made by those lawyers in briefs filed on behalf of the 
Fund. 

4. Is a state entitled to declare that for all piirpo.ses (except abortion law) the life of the 
human being begins at conception? 

a. Why shouldn’t the American people be able to debate and come to some 
political resolution on the matter of abortion? 

b. By reserving this matter to itself, didn't the .Supreme Court create the very 
conditions that today poison our politics? 

c. Doesn’t the “undue burden” lest articulated in Casey call for a pure policy 
choice? In a recent AVie York Times article, .lustice Ginsburg sure seems to 
recognize that fact. She stated: “I'm not a big fan of these tests, I think the 
court uses them as a label that accommodates the result it wants to reach.” 

Do you agree with her statement? 

Response: The Supreme Court has held that the liberty provision of the Due Process Clause 

of lire Fourteenth .Amendment protects a w'oman’s right to terminate a pregnancy in certain 
eircumstaiiccs, and 1 accept those decisions as the Court's precedents. 1 cannot speak for Justice 
Ginsburg, thus I cannot c.xplain what she meant by Iter statement. 

5. Does the Constitution protect the right to engage in scientific research? If so, what 
are the contours of such a right? 

Response: The Supreme Court has not recognized such a right. Because this issue may come 

before the Supreme Court in the future. 1 should not comment further on whether such a right 
exists or the contours of such a right. 

6. What constitutes clear and convincing evidence that a cognitively incapacitated 
patient (with no living will or advance directive) wishes to diseontinuc life sustaining 
measures? 

Response: In Cruzan v. Director, Mo. Dep V of Health, 497 U.S. 26 i ( 1 990). the Court 

upheld Missouri’s requirement that there be clear and convincing evidence establishing a 
patient's intent to have lire-,siistaining nourishment withdrawn. The issue of what constitutes 
"clear and convincing evidence” would rct|ime an c.xamination of the factual record developed in 
a particular ease to determine what evidence is suffieienl in rcforciice to the particular statute. 

This is an issue that could come before the Supreme Court, and therefore 1 should not comment 
generally on what constitutes clear and convincing evidence. 

7. Since the announcement of the Court's decision in Vacco e. Quill and Wushington r. 
Glucksherg, has anything changed that would warrant the conclusion that there is a 
Constitutional right to assisted suicide? 


45 


VerDate Nov 24 2008 1 1 :18 Jun 24, 2010 Jkt056940 PO 00000 Frm 00688 Fmt6601 Sfmt6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



677 


VerDate Nov 24 2008 


Response: Foceo e. QuiU. 521 U.S. 793 (1997). and Washington v. Gluckshcrg. 521 U.S. 702 

(1997), arc decisions of the Supreme Court, and 1 accept them. Whether there arc any changed 
factual circLiinsttinccs that would warrant revisiting those eases is a question that may come 
before the Court in the future, and so 1 would not comment on it. 

8. Under what circumstances do you think racial preferences are unconstitutional? 

a. When do you think they are in violation of the 1964 Civil Rights Act? 

b. What do you think are compelling reasons to engage in racial preferences 
or bias? 

Response: Governmental use of racial classifications violatc.5 the Equal Protection Clause of 

the Fourteenth Amendment unless the classifications arc narrowly tailored to serve a compelling 
state interest. The Supreme Court has identified several governmental interests that arc 
sufficiently compelling to permit racial classifications, including remedying the effects of past 
discrimination, set', e.g.. Wygant v. ./acksoii Board of Ediitalion., 476 U.S. 267. 274 ( 1 986), and 
securing the benefits thill fiow' from a diverse student body in the context of higher education, 
see. e.g., Griitler v. Bollinger, 539 U.S. 306, 330 (2003); Crat: v. Bollinger, 539 U.S. 244, 268 
(2003). In addition. Title Vll of the Civil Rights Act of 1964, 42 U.S.C. S 2()()0c et seq., prohibits 
employment discrimination on the basis of race, including both intentional discrimination and, in 
certain .situation,s, practices that have a disproportionately adverse effect on minorities even 
though they may not be intended to discriminate in fact. See, e.g.. Griggs v. Duke Power Co.. 

401 U.S, 424.436(1971), 

9. In Crawford v. Washington, the Supreme Court overturned long-standing precedent 
on confrontation of witnesses and the admission of out-of-court statements. Admissibility 
now depends primarily on whether a statement is deemed “testimonial.” not on whether It 
is reliable. This change has made prosecution of domestic violence eases more difficult. In 
your view, is the “testimonial" nature of a statement the proper criterion for deciding 
whether it can be admitted consistently with the Confrontation Clause? 

Response: The standard for determining whcllior an out-of-court statement by an unavailable 

witness is admissible under the Confrontation Clause of the Sixth Amendment is set forth in 
Crawford v. Washington. 541 U.S. 36, 59 (2004): “Testimonial statements of witnesses absent 
from trial” arc admissible "only where the declarant is unavailable, and only where the defendant 
has had a prior opportunity to eross-cxaniino.” As to the merits ofthc Crawford case, my view is 
simply that the decision made by the Court is now governing precedent. 

10. The Supreme Court has narrowed standing doctrine in recent years. Do you think 
this is a good development? 

a. Should citizens generally be able to challenge executive or congressional 
action in federal court even if they have not been directly harmed by such 
action? 
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Response; The Supreme Court has applied the standing doctrine in several recent cases. In 
at least one of those eases, the Court held that the plaintiffs had standing to challenge the 
government action ;it issue, see, eg., Massachitsetts e. EPA, 549 U.S. 497 (2007), while in others 
the Court held that the plaintiffs did not have standing .vee, e.g.. Summers e. Etuih l.slauci 
Instiliite, 129 S. Ct. 1 142 (2009); DaimlerChrysler Corp. v. Cuno, 547 U.S. 332 (2006). 1 accept 
these decisions as the Court’s precedents and would not otherwise comment on their merits. As 
to whether citizens should be able to challenge governmental action in federal court even if they 
have not been directly harmed by lhat action, the Couit has answered that question by applying 
the traditional standing requirements to the facts of particular eases. 

11. Do states have the power to determine the appropriate use of medication w ithin 
their borders? If so, under what authority? 

a. In light of Gonzales v Oregon, would the Congress or another federal agency 
be exceeding the scope of their powers if either were to pass a law prohibiting 
the use of certain drugs with respect to physician-assisted suicide? 

Response: The Supreme Court has stated that “regulation of health and safety is ’primarily, 

and historically, a matter of local concern.'” Gonzales v. Oregon, 546 U.S, 243, 27 1 (2006) 
(quoting Hillshoroiigh County V. A ntomaicci Medical Laboratories, Inc,. 41 \ U.S. 707, 719 
( 1 985)), and that our federal system grants States '“great latitude under their police powers to 
legislate as to the protection of the lives, limbs, health, comfort, and qtiiet of all persons.”' 
Medtronic. Inc. v. Lohr. 5 1 8 U.S. 470, 475 (1996) (quoting Metropolitan Life Ins. Co. v. 
Massachu.setts, 47 1 U.S. 724, 756 ( 1 985)). 

In Gonzales, the Court concluded that the Controlled Substances Act. 2 1 U.S.C. 5 80 1 et .see/.. 
did not allow the Attorney General to prohibit doctors from prescribing regulated drugs for use 
in physician-assisted suicide. Although the Court noted that “the federal Government can set 
uniform national standards in th[e] areas” of health and safety, 546 U.S. at 271, it did not address 
whether a federal law clearly prohibiting the use of certain drugs w ith respect to physician- 
assisted suicide would fall within the scope of Congress's legislative authority under the 
Interstate Commerce Clause or other sources of congressional power, nor whctlier it would 
implicate any protections in the Bill of Rights. 

12. Was the Court’s conclusion in Ledhetter v. Goodyear Tire & Ruhher, Co., holding 
that the relevant statute of limitations imposing a partUiilar lime period for initiating an 
employee claim against an employer had been exceeded by the plaintiff, correct? If not, 
how did the Court err? 

Response: The Court held in Ledbetter r. Goodyear Tire & Rubber Co.. 550 U.S. 618 

(2007), that the time limit for filing an equal-pay discrimination charge begins at the lime of the 
initial discriminatory pay decision, not when later pay decisions that allegedly perpetuate the 
effect of the earlier decision occur. Congress responded to this ease by enacting the Lilly 
Ledbetter Fair Pay Act of 2009, which amended the Civil Rights Act of 1 964 to make the stiitiilc 
of limitations for an equal-pay discrimination lawsuit began anew with each discriminatory 
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paycheck a plaintiff receives. Whatever the merits of the Court's decision, Congress's new 
slatutc has supplanted the Ledbetter holding. 

13. Do you have misgivings about the provision of educational materials and equipment 
to private schools under Mitchel v. HeIm.s'L 

Response: Mitchell v. Helmx, 530 U.S. 793 (2000), is a decision of the Supreme Court and I 

accept it as precedent. 

14. isZelman v. Simmons-Hurris settled law? If not, why not? 

Response: Zeliiian v. Simmons-Harris. 536 U.S. 639 (2002). is a decision of the Supreme 

Court and I accept it as precedent. 

15. Please describe your understanding of the political questions doctrine. 

Response: The political question doctrine is a doctrine of justiciability. The Supreme Court 

has identified a nunihcr of factors bearing on whether particular constitutional issues present 
nonjusticiabic political questions. Those factors include w'hcthcr there is: ( I ) "a textually 
demonstrable constitutional commitment of the issue to a coordinate branch of govermnent"; (2) 
"a lack of judicially discoverable and manageable standards for resolving it"; (3) "an 
impossibility of deciding [the issue] without an initial policy detennination of a kind clearly for 
nonjudicial discretion”; (4) "the impossibility of a court’s undertaking independent resolution [of 
the issue] without expressing lack of the respect due coordinate branches of government’'; (5) 

"an unusual need for unquestioning adherence to a policy decision already made”; and (6) “the 
potentiality of embarrassment from multifarious pronounecnicnts by various departments on one 
question.'' Baker v. Carr. 369 U.S. IS6. 217 (1962). 

16. in 1976, in the case of Fitzpatrick v. Bilz.er. the Court held that Congress could, 
consistent with the Eleventh Amendment, override state sovereign immunity through its 
enforcement power under section 5 of the Eourtcenth Amendment. Is Fitzpatrick consistent 
with Seminole Tribe of Florida r. Florida'! Please compare the decisions? 

Response: In Seminole Tribe of Florida v, Florida, 5 1 7 U.S. 44 (1996), the Court held tliat 

Congress lacks the power under the Indian Commerce Clause to abrogate states’ sovereign 
immunity under the Eleventh Amendment. It made clear that the stimc was tnie for Congress’s 
power under tlic Interstate Commerce Clause. But Seminole Tribe left intact tlic Court’s earlier 
holding in Fitzpatrick v, Bitzer. 427 U.S. 445 (1976), that Congress docs hiivc the authority 
under Section 5 of the Fourteenth Amendment to abrogate slates’ sovereign immunity. As the 
Court explained in Seminole Tribe. "Fitzpatrick vtzn based upon a rationale wholly inapplicable 
to the interstate Commerce Clause, viz., that the Fourteenth .Amendment, adopted well after the 
adoption of the HIcveiith Amendment and the ratification of the Constitution, operated to allcr 
tlic pre-existing balance between state and federal power achieved by Article III and tlic Eleventh 
Amendment.’' 517 U.S. at 65-66. 
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17. How do you reconcile (he tension between an enumerated power, the lO"' 
Amendment, and the Commerce Clause? 

Response: The Interstate Commerce Clause is one of the constitutionally enumerated sources 

ot'congrcssional power. Within the scope of that and other sources of federal legislative power. 
Congress has broad authority. But the constitutional enumeration of federal legislative power is 
also a limitation: Congress has no authority to legislate except pursuant to a constitutionally 
enumerated source of power. See Marhiiiy v. Madison, I Cranch 1.77, 176 (180,7) (Marshall, 
C.,1.) ("The powers of the legislature arc defined, and limited; and that those limits may not he 
mistaken, or forgotten, the constitution is written.”). This is a critical feature of our 
constitutional federalism. The Tenth Amendment underscores this point by providing that "[tjhe 
powers not delegated to the [United Stales] by the Constitution, nor prohibited by it to the States, 
arc reserved to the States respectively, or to the people." 
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THE WHITE HOUSE 


June 7, 2009 

Honorable Patrick J, Leahy 
Chairman, Senate Judiciary Committee 
Washington, DC 20515 

Honorable Jeff Sessions 

Ranking Member, Senate Judiciary Committee 

Washington, DC 20515 

Dear Chairman Leahy: 

I understand that Judiciary Committee staff have requested clarification about Judge Sonia 
Sotomayor’s respoiuses to Senate Judiciary Committee Questionnaire Questions 13(b) and 13(d), 
which concern her judicial opinions. 

Question 13(b) requests “citations for all opinions you have written, including concurrences and 
dissents.” In response to this question. Judge Sotomayor produced a list of all her opittions that 
are publicly available, including district coirrt opinions available on Westlaw or Lexis but not 
published in the federal reporters. That list appears in the appendix to the questionnaire. 

Question 13(d) requests “a list and copies of all your unpublished opinions,” In response to this 
question. Judge Sotomayor produced a list and copies of all her opinions that are not publicly 
available. This set of opinions is composed entirely of district court memorandum opinions and 
orders that were neither published in the federal reporters nor posted on Westlaw or Lexis. The 
list appears in the appendix to the questionnaire, and the copies appear as attachments to 
Question 13(d). Staff at the court’s archives are still attempting to locate several of these 
opinions, but we expect to receive them shortly. Those opinions are: Sweeper v. Scully, 88 Civ. 
5024; Bowres v. Navistar Int’l Trans., 88 Civ. 8857; Chabad Lubavitch v. City of White Plains, 
92 Civ. 9165; Medmar, Inc. v. Abdul M. Fahem & Co., 94 Civ. 3319; ; Emile v. Browner, 95 
Civ. 3836; Nonferrous v. Agricultural Bank, 94 Civ. 6161. 

Thus, Judge Sotomayor’s responses to Questions 13(b) and 13(d) comprise all her judicial 
opinions. 

Finally, because staff have expressed interest in Judge Sotoraayor’s response to Question 13(d), I 
offer a brief description of how her unpublished opinions were collected. When Judge 
Sotomayor was a district court judge, her assistant kept a list of all cases in which the judge 
drafted an opinion. To prepare a response to Question 13(d), her chambers ran each of the cases 
on this list through Westlaw; any opinion that was on the list but not available on Westlaw was 
ordered from the Southern District of New York’s storage facility, which is located in Kansas 
City. To double-check this list, her chambers also asked the Clerk of the Court to run a search 
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through the Clerk’s database for any case in which Judge Sotomayor wrote an opinion as a 
district court judge. 

Please feel free to contact me with any questions. 

Sincerely, 
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Bnittd States 3fnatt 

COMMIT1TE ON THE JUOICIABV 
WASHINGTON, DC 3D610-6J7S 


June 10, 2009 


The Honorable Sonia Sotomayor 
Office of the Counsel to the President 
The White House 


Dear Judge Sotomayor: 

Thank you for providing your questionnaire, assembled materials, and June 6, 2009 
questionnaire supplement to the Judiciary Committee. Committee staff are reviewing your 
questionnaire responses and attachments and have noted a number of apparent omissions. In 
addition, we believe that some of your re,sponses are incomplete. In view of these concerns, we 
would respectfully ask that you revisit the questionnaire and provide another supplement as soon 
as po.ssible. If you believe that your quesfiotmaire is folly responsive, we would appreciate an 
explanation to that effect. 

To assist you in completing your questionnaire, below are some of the potential 
omissions detected to date: 

1 ) Question 6 asks for your employment record, .Mthough you indicate that you were a 
member of the board of directors of the State of New York Mortgage Agency, it 
appears that you also served on the .Administration and Personnel Committee (or the 
Program Committee) and as a member of the board of Community Planning Board 
#6. In addition, you indicate that you served as a member and vice president of the 
board of directors of the Puerto Rican Legal Defense & Education Fund; however, in 
response to Question 25, you indicate that you served as First Vice President. Please 
clarify your response and supplement as necessary. 

2) Question 12(a) requires lists and copies of materials written or edited. You have been 
widely described as an editor of the Yale Law Journal and as Managing Editor of the 
Yale Studies in World Public Order. However, you have not provided any copies of 
materials from either publication. Please provide the Committee with copies of any 
materials you edited during your tenure as an editor of both law reviews. 
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3 ) Question 1 2(b) requires copies and or/descriptions of certain reports, memoranda, or 
policy statements prepared by specified organizations. You have stated that “As a 
member of various court committees, I have prepared and contributed to numerous 
report.s and memoranda on court issues, which relate to internal court deliberations 
and are not available for public dissemination." However, the question is not limited 
to publicly available reports. Please provide such reports and memoranda. 

4) Also with respect to Question 1 2(b), you initially omitted a report concerning the 
death penalty that you drafted during your time on the Board of the Puerto Rican 
Legal Defense & Education Fund. We would appreciate confirmation that a thorough 
rev iew of those records has been completed, given the initial omission, and that you 
have provided all relevant documents to the Committee in response to this question. 

5 ) Question 1 3(g) requires a brief summary of and citations for all opinions where 
decisions were reversed by a reviewing court or where the judgnent was affirmed 
with significant criticism. For opinions not officially reported, copies are requested. 
Although you indicate with respect to Bernard v. Lar Americas Communications, 

Inc., that there was no formal opinion, you make no such representation with respect 
to the Uniwd Stales v. Gottesman opinion or the United Slates v>. Bauers opinion — ^yet 
it does not appear that copies of these opinions have been provided. Please clarify 
your response. 

6) Question 1 6(d) asks about trial experience and requires “opinions and filings” for 
cases going to verdict, judgment, or final decision. For three cases you have 
indicated that “The Manhattan District .Mtomey’s Office is searching its records for 
information on this case.” Please provide us with this information as a supplement to 
the questionnaire. 

7) .Also with respect to Question 1 6(d), you state: “1 tried an additional 14 cases during 
my time as an assistant district attorney, from 1979 to 1984. The Manhattan District 
Attorney’s Office is searching its records for further information on these cases.” 
Please provide us with this information as a supplement to the questionnaire. 

8) Question 16(e) asks about appellate practice. Nominees are asked to provide copies 
of briefs and (if applicable ) oral argument transcripts. You state: “I have requested 
the briefs and any available transcripts from these cases from the Clerk of the Court 
of the Second Circuit on May 30* and will forward to the Committee as soon as I 
receive them.” Plea.se provide us with this information as a supplement to the 
questionnaire. 
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We are also concerned that some of your responses fail to provide the Committee with 
the information to which it is entitled in reviewing your nomination. 


! ) In response to Question 1 i(b). you state that you are a member of an organization, the 
Belizean Grove, that discriminates on the basis of sex. However, you indicate that 
you “do not consider the Belizean Grove to invidiously discriminate on the basis of 
sex in violation of the Code of Judicial Conduct.” Please explain the basis for your 
belief that membership in an organization that discriminates on the basis of sex 
nonetheless conforms to the Code of Judicial Conduct. 

2) Question 12(d) requires a list of speeches, remarks, lectures, etc., given by the 
nominee or. in the absence of prepared texts/outline/notes, then a summary of the 
subject matter (not a topic or a description). We believe that numerous entries in your 
list do not provide a "summary” of your remarks; instead, they set forth general 
topics. For example: 

o ‘‘I spoke on Second Circuit employment discrimination cases”; 
o "1 spoke at a federal court externship class on Access to Justice"; 
o "I spoke on the United States Judicial System”; 

o “1 participated in a symposium on post-conviction relief. I spoke on the 
execution of judgments of conviction”; 

o “1 spoke on the implementation of the Hague Convention in the United States and 
abroad"; 

o “I participated in an ACS Panel discussion on the sentencing guidelines”; 
o “I participated in a roundtable discussion and reception on ‘The Art of Judging”’; 
o “ I contributed to the panel. "The Future of Judicial Review: The View from the 
Bench' at the 2004 National Convention. Ilie Official theme was ‘Liberty and 
Equality in the 21“' Century”" 

This list is not exhaustive. 

In addition, we are concerned about the fact that you have failed to provide a draft, 
video, or transcript for more than half of your speeches, remarks, lectures, etc. 
.According to your questionnaire, you have identified 191 occasions responsive to the 
quesliotmaire. For 98, you stated that you could not locate any record, for one you 
stated that you gave a standard speech, for two you cross-referenced a different 
speech, for 81 you provided a draft or video, and for eight you provided news 
clippings instead of a draft, transcript or remarks. We are particularly troubled 
because there may well be transcripts available for certain remarks: for example, a 
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transcript of the 2004 panel entitled “The Future of Judicial Review: The View from 
the Bench” was available online. 

Please advise us of the process you undertook to search for these speeches, and for 
those that you are unable to provide to the Committee, please provide a more 
thorough explanation of the content of each speech. 

Although you have provided a great deal of information to the Committee, and we 
appreciate your efforts, it is important that your infonnation be complete to permit the 
Committee to properly evaluate your record in the short time that has been provided. 

Thank you for your attention to this maner. We look forward to your receiving your 
supplemental answers as soon as possible. 


Sincerely. 
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June 15, 2009 
Honorable Patrick J. Leahy 

Chairman, United States Senate Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20515 

Honorable Jeff Sessions 

Ranking Member, United States Senate Committee on the Judiciary 
152 Dirksen Senate Office Building 
Washington, DC 205 1 5 

Dear Chairman Leahy and Senator Sessions: 

1 write to respond to the June 1 0, 2009 letter from Senator Sessions and several of your 
colleagues, as well as to provide additional responsive materials. As 1 discussed with Senator 
Sessions on the telephone, my Questionnaire responses provided everything in my possession 
and in my memory. My responses to the letter are as follows: 

1 . In addition to the positions listed in response to question 6, during my time on the 
Board of the Puerto Rican Legal Defense and Education Fund, I served as Special Vice 
Chairperson (1984-85), as Second Vice-Chairperson (1986), and as First Vice- 
Chairperson (1987-88). I also served on the Administration and Personnel Committee 
and the Program Committee of the Board of the State of New York Mortgage Agency 
(“SON YMA”). Meeting minutes of these SONYMA board committees are attached. 

2. My work for the Yale Law Journal as a student editor involved proofreading and 
citechecking. I did not substantively edit any articles for the Journal, and therefore 
none of my work is responsive to question 12(a). However, I did edit one article for the 
Yale Studies in World Public Order. A copy of that article is attached. 

3. As I noted in response to question 12(d), I cannot provide documents relating to my 
work on internal court matters because those documents are kept confidential at the 
direction of the Administrative Office of the United States Courts and the Chief Judge 
of the Second Circuit in order to protect judicial branch deliberations. I am not at 
liberty to disclose them, and must direct the Committee to the AO for further guidance. 

4. In responding to the Committee Questionnaire, 1 thoroughly reviewed my files to 
provide all responsive documents in my possession. I also requested searches of the 
files maintained by PRLDEF, which required accessing the organization’s archives and 
therefore required more time. As a result of that search, I have received several 
additional documents related to my work for PRLDEF, which are attached. 

5-8. All requested materials in my possession are attached. As indicated in my 

Questionnaire responses, any remaining materials will be provided to the Committee as 
soon as I receive them. 

The June 1 0 letter also asks about my membership in the Belizean Grove. As I explained in 
response to question 1 1 (a), I am a member of the Belizean Grove, a private organization of 
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female professionals from the profit, non-profit, and social sectors. The organization does not 
invidiously discriminate on the basis of sex. Men are involved in its activities — they participate 
in trips, host events, and speak at functions — ^but to the best of my knowledge, a man has never 
asked to be considered for membership. It is also my understanding that all interested 
individuals are duly considered by the membership committee. For these reasons, I do not 
believe that my membership in the Belizean Grove violates the Code of Judicial Conduct. 

Finally, the letter asks for more information in response to question 12(d). In preparing that 
response, 1 thoroughly searched my files for videos, draft remarks, notes, outlines, and news 
clippings regarding all speeches or talks I have given, and 1 provided the Committee with 
everything I found. As Senator Sessions and 1 discussed, 1 have given many speeches in my 
career, some without prepared written materials. Many of my speeches are intended to educate 
students, lawyers, and laypeople on the fundamentals of our judicial system and the tools of legal 
advocacy that I have learned as a lawyer and a Judge. These are speeches on general topics, and 
the most accurate descriptions 1 can provide of their content are in general terms. 

Additional Materials on Matters Listed in Questionnaire Responses 

Additional materials on speeches and unpublished opinions listed in my initial responses are 
attached to this letter as Supplemental Attachments 10-24. 

In response to question 6, 1 indicated that 1 served on the board of the Maternity Center 
Association from 1985-86. This was a typographical error. I actually served on the Association 
Board from 1985-88. I also mistakenly omitted my service as a member of my condominium 
association board, for 3 Bedford Street, from 2008 to the present. 

My Financial Net Worth Statement submitted in response to question 23 contained one error 
regarding the valuation of my interest in my condominium. A revised Statement is attached. 

S upplemental Materials 

Since my initial responses were submitted, several additional responsive materials have come 
into my possession — they are attached to this letter as Supplemental Attachments 25-29. 

In addition, shortly after my nomination, 1 advised the Chief Judge of the Second Circuit that I 
would no longer be able to work on Second Circuit matters. Several unpublished decisions that 
were in the pipeline when my nomination was announced have been issued since my 
questionnaire responses were submitted. Accordingly, the following cases should be added to 
my response to question 13(d): See Long Woo v. Holder, No. 08-4078, 2009 WL 1 530574 (June 
2, 2009); Chen-Lin v. Holder, No. 08-4309, 2009 WL 1505179 (May 29, 2009); Charette v. 
Department of Social Services, No. 07-1814, 2009 WL 1475469 (May 28, 2009); United States 
V. Savoy, No. 08-4900, 2009 WL 1457976 (May 27, 2009). 


Sincerely, 

..V- ■ - > j,' ■ 

Sonia Sotoraayor 
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JUDGE SONIA SOTOMAYOR 
SENATE JUDICIARY COMMITTEE QUESTIONNAIRE 
SUPPLEMENT TO QUESTION 16(d) 

The People of the State of New York v. Julio Pacheo, Indictment No, 5191/81 (1981) 
(Supreme Court, New York County): Lead counsel 

The People of the State of New York v. Wayne C. Artis, Indictment No. 3465/84 (1981) 
(Supreme Court, New York County): Lead counsel 

The People of the State of New York v. Walter Alston, Indictment No. 3 1 18/81 (1981) 
(Supreme Court, New York County): Lead counsel 

The People of the State of New York v. Stephen Tinsley, Indictment No. 870/81 (1981) 
(Supreme Court, New York County): Lead counsel 

The People of the State of New York v. Willie Robinson, Indictment No. 697/81 (1981) 
(Supreme Court, New York County): Lead counsel 

The People of the State of New York v. Robert Thompson, Indictment No. 3888/78 
(1978) (Supreme Court, New York County): Lead Counsel 

The People of the State of New York v. James Washington and Cheryl Washington, 
Indictment No. 2688/81 (1981) (Supreme Court, New York County): Lead counsel 

The People of the State of New York v, Michael Stevens, Indictment No. 3500/78 (1978) 
(Supreme Court, New York County): Lead counsel 

The People of the State of New York v. Peter Robert Adam, Indictment No. 8116/82 
(1982) (Supreme Court, New York County): Lead counsel 
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FINANCIAL STATEMENT 
NET WORTH 

Provide a complete, current financial net worth statranent which itemizes in detail all assets 
(including bank accounts, real estate, securities, trusts, investments, and other financial holdings) 
all liabilities (including debts, mortgages, loans, and other financial obligations) of youi^elf, your 
spouse, and other immediate members of your household. 


1 

LIABILITIES 1 

Cash on hand and in banks 


31 

985 

Notes payable to banks-sccurcd 




U-S. Government securities-add schedule 




Notes payable to banks-unsecured 




Listed securities-add schedule 




Notes payable to relatives 




Unlisted securities-add schedule 




Notes payable to others 




Accounts and notes receivable: 




Accounts and bills due 


5 

752 

Due from relatives and friends 




Unpaid inctnne tax 




Due from others 




Other unpaid income and interest 




Doubtful 




Real estate mortgages payablc-add 
schedule 


381 

775 

Real estate owned-add schedule 

1 

040 

500 

Chattel mortgages and other liens payable 




Real estate mortgages receivable 




Other debtS'itcmize: 




Autos and other personal property 


108 

918 

Credit card bills 


15 

823 

Cash value-life insurance 




Dentist bill (estimate) 


15 

000 

Other assets itemize: 




























Total liabilities 


418 

350 





Net Worth 


763 

053 

Total Assets 

1 

181 

403 

Total liabilities and net worth 

' 

181 

403 

CONTINGENT LIABILITIES 




GENERAL INFORMATION 




As endorser, comaker or guarantor 




Are any assets pledged? (Add schedule) 

NO 



On leases or contracts 




Are you defendant in any suits or legal 
actions? 

NO 



Legal Claims 




Have you ever taken bankruptcy? 

NO 



Provision for Pedera! Income Tax 








Other special debt 
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FINANCIAL STATEMENT 
NET WORTH SCHEDULES 


Real Estate Owned 
Personal Residence 
Interest in Condominium 

Total Real Estate Owned 

Real Estate Mortgages Payable 
Personal Residence 


3 


B 997,500 
43,000 
1,040,500 


381,775 


VerDate Nov 24 2008 
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June 19, 2009 
Honorable Patrick J. Leahy 

Chairman, United States Senate Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20515 

Honorable Jeff Sessions 

Ranking Member, United States Senate Committee on the Judiciary 
1 52 Dirksen Senate Office Building 
Washington, DC 20515 

Dear Chairman Leahy and Senator Sessions: 

I write to respond to your June 18 letter and to provide a few additional responsive materials. 

Your June 1 8 letter described your request to the Puerto Rican Legal Defense and Education 
Fund to expedite its response to my request for responsive documents from the years that I was 
on the PRLDEF Board. My request to PRLDEF sought all records that I had any participation in 
preparing, as requested in the Committee Questionnaire, and that review has been completed. 

All responsive documents that I received from PRLDEF have been forwarded to the Committee. 

My chambers staff recently discovered a handwritten calendar that was used to keep my schedule 
irom 1992 to 1995. The calendar included entries for several additional events 1 attended and 
speeches I gave during that time. The attached list of those events and speeches is provided to 
supplement my responses to questions 1 1 (c) and 1 2(d). I have not found drafts ot prepared 
remarks or video recordings of these speeches, and the entries on my handwritten calendar do not 
include detailed descriptions of my remarks. 

My responses to questions 13(b) and 13(c) were based on a search for my cases in the Westlaw 
database. Since my initial response was submitted. Committee staff have brought to my 
attention that a search of the LEXIS database reveals several additional district court opinions 
written by me and several court of appeals per curiam opinions, summary orders, and cases in 
which I was a panel member but did not write an opinion. The attached list of these LEXIS 
opinions is provided to supplement my responses to questions 1 3(b) and 1 3(c), 


Sincerely, 



Sonia Sotomayor 
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PATRICK J CEAHY, VERMONT. CHAJRMAN 


HERB KOHL, WISCONSIN 
OiANNt fElNSTEIN, CALIFORNIA 
RUSSEU. D. PEINGOID, WISCONSIN 
CHARLES E. SCHUMER. NEW YORK 
RICHARD J. DURBIN. ILLINOIS 
BENJAMIN L. CARDIN, MARYLAND 
SHELDON WHITEHOUSE, RHODE ISLAND 
RON WYDEN, OREGON 
AMY KLOBUCHAR, MINNESOTA 
EDWARD E. KAUFMAN, DELAWARE 
ARLEN SPECTER, PENNSYLVANIA 


JEFE SESSIONS, ALABAMA 
ORRIN G. HATCH. UTAH 
CHARLES E. GRASSLEY, IOWA 
JON KYL, ARIZONA 

LINDSEY O. GRA.HAM. SOUTH CAROLINA 
JOHN CORtWI. TEXAS 
TOM COBURN, OKLAHOMA 


A. CoHfN, Chtei Cour$(‘i a.niS Staff Director 
BuiAfj A. Bi;M:;it!Qw3Xi, Rupublican Staff Director 


lanited States Senate 

COMMITTEE ON THE JUDICIARY 
WASHINGTON, DC 20510-6275 


June 19, 2009 

The Honorable Jeff Sessions 
Republican Ranking Member 
Senate Committee on the Judiciary 
1 52 Dirksen Senate Office Building 
Washington, D.C. 20510 

Dear Jeff: 

Yesterday, at your request, we sent a joint letter to the Puerto Rican Legal Defense and 
Education Fund urging it to search for such additional materials that it might have, and that 
Judge Sotomayor does not, with respect to public policy and litigation matters with which she 
was involved during her membership in that organization more than 17 years ago before she was 
appointed by President Bush to the Federal bench. I know that you appreciate my joining your 
request, which extends beyond the usual requests for information made by the Committee to the 
nominee and the administration to a private, outside organization. 

I also responded to your suggestion at the Judiciary business meeting yesterday morning that we 
postpone planned hearings so that members could concentrate more of their time reviewing 
Judge Sotomayor’s record. I am postponing a hearing on a priority of mine, the EB-5 investor 
visa program. In addition, I have prevailed upon Senator Whitehouse, the Chair of the 
Administrative Oversight and the Courts Subcommittee, to postpone a hearing that would 
otherwise have proceeded on July 7 on a priority of his having to do with bankruptcies and 
health care. I have asked Senator Specter and Senator Klobuchar to postpone a hearing on metal 
theft that had been planned for the Crime Subcommittee on July 8. I had arranged for Senator 
Specter to chair a Crime Subcommittee hearing on June 23 in response to a request by Senator 
Thune, but am rescheduling that for after the Sotomayor hearing, as well. And I have asked 
Senator Schumer, Chair of the Immigration Subcommittee, to postpone a hearing on 
comprehensive immigration reform that would have proceeded on July 8. 

The only hearings the Committee is now scheduled to hold in advance of the Sotomayor hearing 
more than three weeks from now are two requested by Republican Senators and a routine hearing 
for executive branch nominees. Senator Hatch has asked Senator Kohl to hold an Antitrust 
Subcommittee hearing on the college football bowl championship series, which remains planned 
for July 7 at Senator Hatch’s insistence. On Wednesday, you requested a hearing on hate crimes 
legislation. That is a priority matter or great urgency that the Majority Leader had already said 
would be considered by the Senate before the August recess. In response to your demand 1 have 
asked the Attorney General to return to the Committee next week to testify about that matter. 
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The nominations hearing is for only three subcabinet officials. When Republicans were in the 
majority in 2005, seven nominations hearings for 22 nominees of President Bush were held from 
the time Justice O’Connor announced her retirement to the confirmation of her successor. Ten of 
those nominees were for Executive Branch positions and 12 were Federal judicial nominees, 

I have sought to accommodate your requests as best I can, just as 1 did when I delayed the start 
of the hearing on Judge Sotomayor for a week in order to accord you as much time as possible 
while still completing Committee consideration of the nomination in July, in time for the Senate 
to consider it before the August recess. 
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June 19, 2009 
Honorable Patrick J. Leahy 

Chairman, United States Senate Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 2051 5 

Honorable Jeff Sessions 

Ranking Member, United States Senate Committee on the Judiciary 
152 Dirksen Senate Office Building 
Washington, DC 20515 

Dear Chairman Leahy and Senator Sessions; 

I am writing to inform you that I have resigned from the Belizean Grove, effective today. 
I believe that the Belizean Grove does not practice invidious discrimination and my 
membership did not violate the Judicial Code of Ethics, but I do not want questions 
about this to distract anyone from my qualifications and record. 


Sincerely, 



VerDate Nov 24 2008 
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JUDGE SONIA SOTOMAYOR 
ATTACHMENT TO JUNE 19, 2009 LETTER 


Supplement to Question IHcl 


Date 

Event Sponsor 

Nature of Participation 

Funding 

9/27/92 

Hispanic National Bar 
Association Annual 
Conference 

I attended this event. 

I have no record of 
receiving funding from the 
sponsors of this event. 

11/15/92 

Hispanic National Bar 
Association Conference 

I attended this event. 

I have no record of 
receiving funding from the 
sponsors of this event. 

1/14/93 

New York Women’s 

Bar Association Dirmer 

I attended this event. 

Dinner was provided by 
the sponsor of this event, 
the New York Women’s 

Bar Association. 

1/27/93 

Association of the Bar 
of the City of New 

York 

ljudged a moot court 
competition. 

I have no record of 
receiving funding from the 
sponsors of this event. 

2/28/93 

Columbia Law School 

I judged a moot court 
qompetition. 

I have no record of 
receiving funding from the 
sponsors of this event. 

3/21/93 

to 

3/24/93 

Federal Judicial Center 
National Workshop for 
District Judges 

I attended this event. 

I have no record of 
receiving funding from the 
sponsors of this event. 

3/26/93 

Puerto Rican Bar 
Association Dinner 

I attended this event. 

Dinner was provided by 
the sponsor of this event, 
the Puerto Rican Bar 
Association. 

4/14/93 

Association of the Bar 
of the City of New 

York Dinner 

I attended this event. 

Dinner was provided by 
the sponsor of this event, 
the Association of the Bar 
of the City of New York, 

5/19/93 

New York Women’s 

Bar Association Dinner 

I attended this event. 

Dinner was provided by 
the sponsor of this event, 
the New York Women’s 

Bar Association. 


1 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

imm 

New York County 
Lawyers’ Association 
Dinner 

I attended this event. 

Dinner was provided by 
the sponsor of this event, 
the New York County 
Lawyers’ Association, 

8/6/93 

American Bar 
Association Women of 
Color 

I attended this event. 

I have no record of 
receiving funding from the 
sponsors of this event. 

8/16/93 

to 

8/18/93 

Federal Judicial Center 

I attended a seminar on 
sentencing. 

I have no record of 
receiving funding from the 
sponsors of this event. 

9/24/93 

Hispanic National Bar 
Association Luncheon 

I attended this event. 

Dinner was provided by 
the sponsor of this event, 
the Hispanic National Bar 
Association, 

mim 

Hispanic National Bar 
Association Convention 

I attended this event. 

I have no record of 
receiving funding from the 
sponsors of this event. 

10/1/93 

to 

10/2/93 

New York Bar 
Conference 

I attended this event. 

I have no record of 
receiving funding from the 
sponsors of this event. 

10/25/93 

Association of the Bar 
oftheCityofNew 

York Dinner 

I attended this event. 

Dinner was provided by 
the sponsor of this event, 
the Association of the Bar 
of the City of New York, 

12/9/93 

New York County 
Lawyers’ Association 
Dinner 

I attended this event. 

Dinner was provided by 
the sponsor of this event, 
the New York County 
Lawyers’ Association, 

1/27/94 

Association of the Bar 
of the City of New 

York 

I judged a moot court 
competition. 

I have no record of 
receiving funding from the 
sponsors of this event. 

1/29/94 

New York State Bar 
Association, Women 
Trial Attorneys 

I attended this event. 

I have no record of 
receiving funding from the 
sponsors of this event. 

4/7/94 

Puerto Rican Bar 
Association Reception 

1 attended this event. 

I have no record of 
receiving funding from the 
sponsors of this event. 
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Date 

Event Sponsor 

Nature of Participation 

Funding 

5/11/94 

Committee on the 

Courts for the New 

York County Lawyers’ 
Association Luncheon 

I attended this event, 

I have no record of 
receiving funding from the 
sponsors of this event. 

5/20/94 

Federal Bar Council 
Conference 

I attended this event. 

I have no record of 
receiving funding from the 
sponsors of this event. 

11/1/94 

Federal Bar Council 
event at the University 
Club 

I attended this event. 

I have no record of 
receiving funding from the 
sponsors of this event. 

11/2/94 

Fordham Law School 

I judged a moot court 
competition. 

I have no record of 
receiving funding from the 
sponsors of this event. 

12/8/94 

New York County 
Lawyers’ Association 

1 attended this event. 

I have no record of 
receiving funding from the 
sponsors of this event. 

4/17/95 

Columbia Law School 
Federal Court Clerk 
Externship Class 

I gave remarks at this event 
on “Access to Justice.” I 
also participated in a 
student-led discussion on 
this topic. 

I have no record of 
receiving funding from the 
sponsors of this event. 

6/16/95 

American Association 
of Law Professors 

1 participated in a panel 
discussion at this event 
with Judith Resnick. 

My travel expenses were 
reimbursed by the sponsor 
of this event, the 

American Association of 
Law Professors. 

9/13/95 

The Association of the 
Bar of the City of New 
York 

I attended this event 
celebrating the 

Association’s 125'*' 
Anniversary. 

I have no record of 
receiving funding from the 
sponsors of this event. 

11/9/95 

Puerto Rican Bar 
Association Reception 

I attended this event. 

I have no record of 
receiving funding from the 
sponsors of this event. 


Date 

Event Sponsor 

Nature of Participation 

Funding 

11/29/95 

Columbia Law School 
Federal Court Clerk 
Externship Class 

1 gave remarks at this event 
6n “Access to Justice.” I 
also participated in a 
student-led discussion on 
this topic. 

I have no record of 
receiving funding from the 
sponsors of this event. 
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Supplement to Question 12(d) 


Date 

Event Sponsor and 
Event Location 

Nature of Judge Sotomayor’s Participation 

! 

1/27/93 

Association of the Bar 
of the City of New 

I judged a moot court competition. 


York 

I have been unable to 
discover where this 
event was held. 

Ihave not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

2/28/93 

Columbia Law School 

Ljudged a moot court competition. 


435 West 1 16th Street 

I have not found a draft of prepared remarks and 


New York, NY 

have no knowledge if a video of this event exists. 

6/16/93 

United States 

1 spoke to the United States Attorney’s summer 


Attorney’s Office, for 
the Southern District of 
New York 

1 St. Andrews Plaza 

New York, NY 

intern program. 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

1/27/94 

Association of the Bar 
of the City of New 

ljudged a moot court competition. 


York 

I have been unable to 
discover where this 
event was held. 

I have not found a draft of prepared remarks and 
have no knowledge if a video of this event exists. 

11/2/94 

Fordham Law School 

I judged a moot court competition. 


140 West 62nd Street 

I have not found a draft of prepared remarks and 


New York, NY 

have no knowledge if a video of this event exists. 
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Date 

Event Sponsor and 
Event Location 

r 

lature of Judge Sotomayor’s Participation 

1/6/95 

Puerto Rican Bar 

I 

was the keynote speaker for the “Three Kinp 


Association and the 

I 

»ay Celebration in Honor of Newly Elected 


Hispanic National Bar 

s 

upreme Court and Civil Court Judges in New 


Association 

'i 

'ork City.” 


Merchants Club 

I have not foimd a draft of prepared remarks and 


Thomas Street and 
Trimble Place 

New York, NY 

have no knowledge if a video of this event exists. 

4/17/95 

Columbia Law School 

I 

gave remarks at this event on “Access to 


Federal Court Clerk 

li 

istice.” I also participated in a student-led 


Externship Class 

discussion on this topic. 


435 West 116* Street 

I have not found a draft of prepared remarks and 


New York, NY 

have no knowledge if a video of this event exists. 

6/16/95 

American Association 

I participated in a panel discussion at this event 


of Law Professors 

\yith Judith Resnick. 


I have been unable to 

I have not found a draft of prepared remarks and 


discover where this 
event was held. 

have no knowledge if a video of this event exists. 

11/29/95 

Columbia Law School 

1 

I gave remarks at this event on “Access to 


Federal Court Clerk 

Justice.” I also participated in a student-led 


Externship Class 

discussion on this topic. 


Columbia Law School 

I have not found a draft of prepared remarks and 


435 West 116* Street 

New York. NY 

have no knowledge if a video of this event exists. 
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Supplement to Onestions 13rtil and lifc> 


U.S. v.DeOleo. 1993 U.S. Dist. LEXIS|2590 (S.D.N.Y. 1993) 

Harris V. Garvey. 1993 U.S. Dist LEXIS 7477 (S.D.N.Y. 1993) 

Sadowski v. Technical Career lasts.. 1994 U.S. Dist. LEXIS 1 1797 (S.D.N.Y, 

i 

MG Ref. & Mktg. V. Kniefat Enters.. 199te U.S. Dist LEXIS 22941 (S.D.N.Y. 
Cavagnuolov.Rudin. 1996 U.S. Dist. LpXlS 2025 (S.D.N.Y. 1996) 
Muhammad v. Francis. 1998 U.S. Dist. ](,EXIS 4150 (S.D.N.Y. 1998)^ 

Pones V. Johnson. 1998 U.S. Dist LEXB 22260 (S.D.N.Y. 1998) 

Grandi v. New York City Transit Auth.. 1999 U.S. App. LEXIS 2697 (2d Cir. 
Lutin V. Cassidy. 1999 U.S. App, LEXIS 4659 (2d Cir. 1999) 


1994) 

1996)’ 


1999) 


Havnes v. Mattina. 1999 U.S, App. LEXIS 11847 (2d Cir. 1999) 


Reuters Am.. Inc, v. Jav Alix & Assocs.. 1999 U.S. App, LEXIS 38865 (2d Cir. 1999) 
Goinesv, Walker. 2000 U.S. App. LEXIjS 18320 (2d Cir. 2000) 

U.S. Sledziewski. 2000 U.S. App. LEXIS 38585 (2d Cir. 2000) 

InreJobnPerretta. 2000 U.S. App. LEXIS 38590 (2d Cir. 2000) 

U.S.v. Secretary of HUD. 239 F.3d 21 1 (2d Cir. 2001) 


Southerland V. Giuliani. 2001 U.S. App. LEXIS 2289 (2d Cir. 2001) 

Rosouist V. Consol. Edison Co.. 2001 U.S. App. LEXIS 17156 (2d Cir. 2001) 

Chu Man So v. Reno. 2002 U.S. App. LEXIS 21700 (2d Cir. 2002) 

Choedon v. Rd. of Immigration Appeals. 2006 U.S. App. LEXIS 9006 (2d Cir. 2006) 
Bhatti V. Bd. of Immigration Appeals . 2Q4 Fed, Appx. 984 (2d Cir. 2006) 

Pascazi v. Aneello. 2007 U.S. App, LExjlS 23386 (2d Cir. 2007) 


' A subsequent order in this case was listed in response to question 13(b); MG Ratting & 
Marketing, Inc. v. Knight Enterprises, Inc., 25 F. Supp. 2d 175 (S.D.N.Y. 1998). 

^ An earlier order in this case was listed ^ response to question 13(b): Muhammad v. Francis, 
No. 94 Civ. 2244 (SS), 1996 WL 657922 (S.D.N.Y. Nov. 13. 1996). 
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Goldberg & Connolly v. N.Y. Cmtv. Bancorp.. 2009 U.S. App. LEXIS 9830 (2d Cir. 2009) 
Mendez v. Holder. 2009 U.S. i^p. LEX|s 9951 {2d Cir. 2009) 
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JEFF SESSIONS 

ALABAMA 


COMMinSES 

JUBlttAKY 

AHMCD Sf.aViCtS 

ENlifKiY AKDNATUHAU TOSQUKCES 

Hnitcd States Senate 

WASHINGTON, DC 20510-0104 


July 8. 2009 


The Honorable Sonia Sotomayor 
Office of the Counsel to the President 
The White House 
Washington. DC 20500 

Dear Judge Sotomayor: 

Fhank you very much for the infonnation that you have provided to the Committee thus 
far during the confirmation proce.ss. This letter follows up on information you provided in 
response to question 16 of your questionnaire. In question 16(a)(ii). you were asked "'whether 
you practiced alone, and if so, the addresses and dates.’' You answered as follows: 

Yes, with the firm Sotomayor & Associates, 1 0 T** Street, Brooklyn. New York 
11231, from 1 983 to 1 986. but ihi.s work was as a consultant to family and friends 
in their real estate, business, and c.siaie planning decisions, if their circumstances 
required more substantial legal representation. 1 referred the matter to my firm. 

Pavia & Marcourt. or to others with appropriate cxpeni.se. 

Questionnaire at 143*144, You also indicated that you were the "owner" of Sotomayor & 
Associates. uS'c'c' Questionnaire at 145. 

You also indicated that you were employed in other legal capacities during that 
same lime period from 1983 to 1986. Until March 1984. you were an Assistant District 
Attorney with the New York County Di.siricl Attorney's Office; from April 1984 to 
December 1987, you were an as.sociaie with the law firm Pavia & Ilarcourt: and from 
January 1988 to 1994. you were a partner at Pavia & Harcoun. See Questionnaire at 144. 

Recently, the Nen- York Times published an anicle detailing your work as a solo 
practitioner with Sotomayor & Associates. According to the article, a former colleague 
said that outside work at the District Attorney’s office was expressly prohibited during 
the lime you were there. The White House separately confirmed that you earned income 
from Sotomayor & Associates that was reported on your lax returns. At least three 
former clients were identified, including one for whom you performed legal services "a 
few years after" you said you had stopped your outside work in 1986. I'inaily, 

Sotomayor & As.sociatcs was never incorporated. 
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Your answers and the recent public statements have raised a number of issues 
regarding your legal work as owner of Sotomayor & Associates. Most apparent is the 
fact that you indicated in your questionnaire that this was solo practice, but the firm name 
suggests otherwise, As a result, we require additional information regarding your work 
with Sotomayor & Associates in order better to determine whether that work was 
consistent with the Code of Professional Responsibility as defined by the American Bar 
Association and the New York Bar Association, in order fully to detennine the nature of 
your legal work with Sotomayor & Associates, and so that Senators may properly focus 
on other i.ssues at your confirmation hearing, please provide complete answers to the 
following questions as soon as pos.sible: 

1 . Was Sotomayor & Associates organized as a corporate entity? If so, in what form? 

2. Before you started Sotomayor & Associates, did you seek consent from the New 
York County District Attorney’s Office to do so? If so. from whom and in what 
manner? 

3. Did the Dislricl .Attorney's Ollicc consent to your starling Sotomayor & Associates? 

4. What was the policy of the District Attorney's Office regarding whether it was 
permissible for Assistant District Attorneys to form an outside law firm or work with 
an independent law finn? 

5. Before you started your position as an associate with Pavia & Harcourt. did you 
inform the firm that you had established an independent firm? If so. whom did you 
inform and in what manner? 

6. If so. did Pavia consent to your work with the independent solo finn? If so, who 
consented and in what manner? 

7. What steps did you take at both the District Attorney’s Office and at Pavia & 
Harcourt to avoid any ethical conflicts between client representations? 

8. What type of work did you perform with Sotomayor & Associates? 

9. Did you, or anyone associated with Sotomayor & As.sociatcs. ever represent a client 
before a court or other judicial body'.’ 

10. What specific clients did you represent at Sotomayor & Associates? Please provide 
the names Ibr all of the clients represented, even iftho-se clients were later referred to 
Pavia & Harcourt or other firms. 
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The Honorable Sonia Sotomayor 
July 8, 2009 
Page 3 


1 1 . Did you ever have a client sign a retainer agreement with Sotomayor & Associates? 

1 2. Did you perform any other solo work other than from 1 983 to 1 986 as cvurently 
indicated on your questionnaire? If so. when and in what capacity? 

13. Did you ever receive any compensation - monetary, in kind, or otherwise - tor 
recommending a client to another linn while you were working as an Assistant 
District Attorney? If so. how' were you compensated? 

14. Did you receive any fee, barter, or in kind .services in exchange for the legal services 
you provided to clients at Sotomayor & Associates? 

1 5. Did you ever send out a bill for your work with Sotomayor & .Associates? 

16. What percentage of your work at Sotomayor & Associates was pro bono? 

1 7. Please identify any associates who worked for you at Sotomayor & Associates, and in 
what capacity. 

1 8. Did Sotomayor & As,sociates advertise? Ifso. how? 

19. Did you have any separate letterhead for Sotomayor & Associates? If .so, please 
dc.scribe hovv that letterhead was used. 

20. Was income from Sotomayor & .Associates reported on your tax returns? If so, 
indicate the years income was reported, how it was reported, and the amount. 

Thank you again for the great deal of information you have provided to the Committee 
during the confirmation process. This information is important to pennit Senators to evaluate 
your record appropriately under the significant time constraints that have been imposed. 

I look forward to receiving your response as soon as possible prior to the hearing. 
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JEFF SESSIONS 

ALABAMA 


CCMMITTEEB. 

JUDIOARV 
Hxntfnn MsmtKf 
ABMFO StRWCrS 

LNtSSy AND NATLWAi. HtSOURCES 

United States Senate 


July 8, 2009 


The Honorable vSonia Sotomayor 
Office ol'the Counsel lo the President 
The White House 
Washington. DC 20500 

Dear Judge Solomayor; 

I'hank you lor responding lo the Senate Judiciary Committee questionnaire regarding 
your nomination to the United Stales Supreme C'ourt and for submitting additional materials on 
June 5. June 1 5, and June 1 9. After reviewing the materials you submitted, there are several 
additional points ofconccrn regarding your decision whether to recuse yourselffrom several 
cases. In order that Senators may focus on other issues during your confirmation hearing, please 
provide separate an.swcrs for each individuaily-numbered question below as soon as possible. 

According to your questionnaire, you recu.sed yourself from Cohen e. Empire Blue Cross 
& Blue ShieUL which you list as docket number 94-24 1 . citing your use of Blue Cross as an 
insurer, imd because you were “involved in a court subcommittee that addressed Blue Cross 
policy changes" as your reasons for recusal. An electronic search for cases with docket number 
94-24 1 does not retrieve a case captioned ('ohen v. Empire Blue Cross Blue Shield. If we 
assume, however, that you did recuse yourself from this case, it appears that you failed to recuse 
yourself from two subsequent cases to which Blue Cross was also a party: Catogera Abbruscato 
1 ', Empire Blue Cross ct Blue Shield. 274 i'.3d 90 {2d C'ir. 2001 ). and Devlin v. Empire Blue 
Cross dr Blue Shield. 274 h'..id 76 (2d Cir. 2001). (1) Please clarify whether you recused 
yourself from the first Blue Cross case. If you recused from the first case but not the two 
more recent cases, please explain why you recused from the first but not the subsequent 
cases. 


Similarly, your questionnaire indicates that you recused yourself from United Slates v. 
Giffen. Docket No. 05-5782. 473 i‘.3d 30 (2d ('ir. 2006). although you had “no recollection of 
the reason." Idecironicaliy-available versions of the opinion rendered in the case reflect that you 
did pailicipaie in its disposition. (2) Please confirm that you did not participate in the 
disposition of the case and indicate when precisely during the proceedings you recused. 


BIRMINGHAM 
341 Vaws Fi c>l»A! Bt i' 
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BiRMiNfiHAM. At 3£i.’0.4. 
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Alternatively, if you chose not to recuse yourself, please provide an explanation for that 
decision. 

Additionally, it appears that you have taken a different position with respect to recusal in 
cases involving the Puerto Rican i.egal Uefcn.se and Education Fund (PRLDEF) than in cases 
involving Pavia & Harcourl. In Pan II, Question 2 of the questionnaire you submitted when you 
were nominated to the Court of .Appeals for the Second Circuit, you addressed how you would 
respond to potential conllicts of interest: 

Because my former lirm. Pavia & Harcourt. advises me on 
personal mattcr.s. I will continue to recuse my.self from any matter 
in which my formler) linn or its clients, or a former client with 
whom I worked are involved. Similarly. I will continue to recuse 
myself from hearing any matter involving an issue in which I 
participated while a member of the Board of Directors of the non- 
prolit organizalion.s described in Part HI. Question 1. 1 will further 
recu.se myself from any matter involving a client or a.ssociate of 
my husband-to-be. In all matters, I will follow the dictates of 28 
U.S.C, § 4S.y and the Code of Judicial Conduct. 

The non-protit organizations referenced above included PRLDEF, as well as the Slate ofNew 
York Mortgage Agency, the Stanley D. Heckman liducational I'rust. .New York Slate's Panel on 
Inter-Group Relations, and Ihe New York City Campaign Finance Board. According to a 1992 
New York Times article, you served as "a top policy maker" in PRLDEl-' “Ifjor 12 years.” 

(3) Why did you employ a different .standard of recusal for I’avia & Harcourt than you did 
for the Puerto Rican Legal Defense and Education Fund, in which you served as “a fop 
policy maker”? 

In (iranl i'. laeol 638. 373 F.3d 104 (2d Cir. 2004), .Alan Levine, a PRLDEF attorney, 
provided counsel on the brief for the plaintiffs. You did not recuse yourself from this case. 

(4) Why did you not recuse yourself from this case? (5) Did you consider whether to recuse 
yourself from this ease? if so, what factors did you consider, and what analysis did you 
perform? 

Based on the excerpt quoted above, you pledged to recuse yourself from any PRLDEF matter 
"involving an issue in which | v ou) participated while a member of the Board of Directors.” (6) 
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Did you determine that this case did not involve an issue in which you participated? (7) 
How did you define an “issue” for purposes of this analysis? Did you define it broadly— 
for example, “voting rights"— or did you define it more narrowly — for example, a matter 
which involved the setting of election districts in a particular area during a particular 
time? 


Finally, you stated in your Supreme Court questionnaire that you served as a Member of 
the National Council of La Raza from ! 998 to 2004 and that you recused yourself from a case in 
which that organization was a party, (We note that you listed the case only as '‘National Co. v. 
Dept, of Justice" in your questionnaire response.) Your questionnaire indicates that you recused 
not because ol' your membership in the organization, but because of your relationship with 
counsel — a fonner law clerk. (8) Given that you were a Member of the National Council of 
La Raza, have you ever considered recusing yourself from cases to which they were a party 
or in which they intervened? If not, why not? (9) In reaching your decision whether to 
recuse yourself from a case involving this organization, what factors did you consider? 
What analy.sis did you employ? (10) Did any ease involving the National Council of La 
Raza come before you between 1998 and 2004? 

Thank you for the time and cITort you have devoted to providing the Committee with 
information concerning your nomination. These additional questions arc also important to 
permit Senators to evaluate your record properly in advance of the hearings, especially given the 
significant lime constraints that have been imposed. 

Thank you for your attention to these matters. I look forward to receiving your response. 


Very truly yours. 



United Slates Senator 
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July 10, 2009 


Honorable Jeff Sessions 

Ranking Member, United States Senate Committee on the Judiciary 
1 52 Dirksen Senate Office Building 
Washington, DC 20515 

Dear Senator Sessions: 

It was a pleasure to meet with you again in person yesterday. I appreciate the opportunity 
to address these questions in writing prior to my hearing, so that we can remain focused during 
the hearing on my qualifications and my record. I have provided answers to the best of my 
recollection below. 

1. My practice was informal and was therefore never incorporated. 

2. Yes. I sought and received the consent of the DA’s office through my immediate 

supervisor, Silvio Mollo. 

3. Yes. At the time of my employment there, the DA’s office engaged in a case-by-case 

analysis of whether to allow any particular outside employment. As Robert Morgenthau 
has stated publicly, such permission was regularly granted during that period. 

4. I do not know whether the DA’s office distinguished between forming an outside law 

firm and working with an independent law firm. 

5. Yes. I informed one or both of two litigation partners, Fran Bernstein and David 

Botwinik. 

6. There was no objection to my continuing to counsel my family and ffiends. 

7. My informal assistance to my family and Inends never presented any conflict with my 

other employment. 
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8. Sotomayor & Associates was an informal practice that allowed me to provide legal 

advice to family members and friends on simple matters such as will preparation, 
uncontested divorces, real estate closings, and other business prospects. 

9. No, I never appeared in my Sotomayor & Associates capacity before any court or other 
judicial body. 

10. Given that the work was performed decades ago, I do not recall all of the clients for 
whom 1 provided legal advice. I recall that I assisted Ken Kinzer, the husband of a close 
friend of mine, in setting up his dry cleaning business. I recall advising my cousin 
Miriam Gonzerelli prior to her separation and divorce, and also advising Miriam’s 
mother prior to her own separation and divorce. And I recall assisting my uncle Alfred 
Gutierrez, an independent insurance salesman, primarily by reviewing contracts for him. 

1 1. No, I never had clients sign retainer agreements. 

12. No, I performed no other solo work from 1983 to 1986. 

13. No, I never received any compensation for referring a client or anyone else to any law 


14. Yes, I received compensation and on occasion gifts — which I valued and reported as 
income — for the legal services I provided to family and friends. 

15. No, I did not send out bills; the compensation was agreed upon in a more informal 
manner. 

16. My family members and friends paid what they could afford for my services, which was 
always below market rate. 

17. No associates worked for me. 

1 8. No, Sotomayor & Associates engaged in no advertising. 

19. 1 do not recall making or using letterhead. 
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Sincerely, 



CC: 

Honorable Patrick Leahy 

Chairman, United States Senate Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20515 
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July 10,2009 


Honorable Jeff Sessions 

Ranking Member, United States Senate Committee on the Judiciary 
152 Dirksen Senate Office Building 
Washington, DC 205 1 5 


Dear Senator Sessions; 

You have asked a number of additional questions regarding my recusals during my six 
years as a District Court Judge and my eleven years as a Circuit Court Judge. I have always been 
especially scrupulous about following the Code of Judicial Conduct. As I previously stated on 
my Senate Questionnaire, I have chosen to remove myself from cases, even when not technically 
required by ethical rules, to avoid even the appearance of impropriety. 1 appreciate the 
opportunity to provide additional clarity on these questions now so that we can, as you suggest, 
focus on other issues during my confirmation hearing. 

1 . You asked about my recusal from Cohen v. Empire Blue Cross & Blue Shield, which I 
listed on my Questioiuiaire as docket number 94-241 . You suggest in your letter that I 
provided an incorrect docket number, but I have reconfirmed that Cohen v. Empire Blue 
Cross & Blue Shield is indeed docket number 94-241 , This case was on the docket of the 
Southern District of New York and can be found by searching the Public Access to Court 
Electronic Records (PACER) database for number 94-241 . I do recall recusing from this 
case. As I explained on my Questionnaire, I recused because I was serving on a court 
subcoitmtittee at the time that was addressing changes to the court’s Blue Cross policy 
and because I expected at the time of my recusal in 1996 to have potential claims disputes 
with Blue Cross as my personal insurer. Those conditions no longer existed in 2001, 
which is why I did not recuse from the two more recent Blue Cross cases you cite. 

2. You asked about my participation in United Stales v. Gijfen. As you note, I did in fact 
participate in United States v. Gijfen. The indication on my Questionnaire that 1 had 
recused was a mistake generated by an error in the Court’s reporting system. As 1 
explained in my Questionnaire, the Clerk’s Office records recusals, known as judicial 
disqualifications (“DQs”) on internal records, which are available only to coiut 
personnel. To help me complete my Questionnaire, the Clerk ran a database search for 
all DQ mentions during my tenure. That report generated 1 20 results for cases of mine 
containing a reference to a “DQ.” Normally, only cases from which a judge recused are 
marked in this system with a “DQ.” In United States v. Gijfen, the report specifically 
indicated that I was not DQ’d, an indication that caused it to appear when the Clerk 
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searched for mentions of “DQ” in my record. The DQ records do not normally indicate 
cases from which a judge was not disqualified. I do not know why there was a specific 
entry indicating the absence of a DQ from this case, but this entry resulted in the Clerk 
mistakenly listing that case as one from which I had recused when in fact I had not. 

3. You asked why I employed a different standard of recusal for Pavia & Harcourt, my 
former firm, than 1 did for the non-profit organizations for which I had previously 
volunteered as an outside board member. As you point out, 1 noted on my Questionnaire 
to the Senate during my nomination to the Circuit Court that I recused from any matter in 
which my former firm or its clients, or a former client with whom I worked, was involved 
because my former firm continued to advise me on personal matters. I also noted that I 
recused from hearing any matter involving issues in which I participated while a member 
of the Board of Directors of any of the non-profit organizations listed on Part III, 

Question 1 of that Questionnaire. I believed then and continue to believe that my 
continuing relationship with Pavia & Harcourt at the time required a broad recusal policy. 
Although at the time of my confirmation to the Court of Appeals 1 had a continuing 
relationship with Pavia & Harcourt, my volunteer service with the organizations listed on 
my Questionnaire had concluded at the time I took the district bench— and had long since 
concluded by the time I was nominated to the Circuit Court. 

4. You have asked about my participation in Grant v. Local 638, 373 F.3d 104 (2d Cir. 
2004), a case in which an attorney of the Puerto Rican Legal Defense and Education 
Fund served as counsel for the plaintiff-intervenors. It appears that the relevant 
intervention occurred in 2003, more than ten years after my service to PRLDEF as an 
outside Board Member had concluded. Although I do not recall the precise analysis I 
performed, I am certain 1 considered whether 1 had any relationship with the attorney 
involved; the attorney in this case was one with whom 1 had not worked previously. I 
would also have considered whether I participated personally in the issue during my 
period of involvement with PRLDEF. If the answers to both questions were negative, I 
would not have been required to recuse. Prevailing judicial ethics do not require a 
lifetime recusal from cases involving entities with which a judge was once affiliated. 

5. Y es — 1 considered the factors just described. 

6. Yes. 

7. You have asked how 1 defined an “issue” that I worked on during my volimteer work on 
the Boards of Directors of various non-profits for recusal purposes. 1 would not say I 
defined it narrowly or broadly. If a case came before me involving matters on which my 
prior non-profit work would have posed a conflict under the Judicial Code, I would have 
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recused. To try to illustrate, I volunteered for the Stanley D. Heckman Educational Trust, 
which granted college scholarships. I would not have seen that as a reason to recuse Ifom 
any cases involving college scholarships. On the other hand, had a case come before me 
regarding one of the scholarships granted by the Trust in which 1 had any personal 
involvement, I would have recused. 

8. You asked about my former membership in the National Council of La Raza (NCLR), 
one of the nation’s leading Hispanic civic organizations, and whether I ever considered 
recusing from cases in which they were a party or intervened. I do not recall ever having 
to consider that question. Between 1998 and 2004, when I was a member of NCLR, only 
one case came before me in which NCLR was a party - National Council of La Raza v. 
Department of Justice, which I listed on my Questionnaire. As also noted on my 
Questionnaire, 1 recall recusing from that case because one of the lawyers was a former 
law clerk of mine. Because that issue atone mandated my recusal, I do not recall if 1 
considered any other reasons for recusal. 

9. You asked what factors I considered in deciding whether or not to recuse from cases 
involving NCLR. As noted, I do not recall ever having to address this question since in 
the only case in which it would have arisen, I had to recuse for the other reasons just 
stated. 

1 0. No other case involving NCLR came before me between 1 998 and 2004. 


Sincerely, 



CC: 

Honorable Patrick Leahy 

Chairman, United States Senate Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20515 
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Senator Tom Coburn, M.D. 

Written Questions for the Record 
Dr. Charniaine Yoest, .Americans United for Life 
July 17, 2009 

1) Judge Sotomayor repeatedly testified that she believed the “central holding” of 
Roe V. Wade was “settled law.” Can you please explain what the holding of /foe r. 
Wade was? 


In Roc n Wade,' the Supreme Court held that the decision to have an abortion was 
part of tlie right to privacy protected as a personal liberty under the Due Process Clause of 
the 14'^' Amendment of the United States Constitution. While the Court in Roe purported 
to allow regulation of abortion in some circumstances, .kisticc Blackmun wrote that the 
Court's opinions in Roe and Doe it Bollon,^ decided on the same day, were "to be read to- 
gether." in Doe, the Court defined “health of the mother" so broadly that it eliminated the 
state's ability to preserve or enact any meaningful regulations of abortion. The "health of 
the mother” exception provided that a physician's 

medical judgment may be exercised in light of all factors- 
physical, emotional, psychokigical, familial, and the 
woman's age— relevant to the wellbeing of the patient. All 
these factors may relate to health. This allows the attend- 
ing physieittn [the abortionist] the room he needs to make 
his best medical judgment. And it is room that operates for 
the benorn, not the disadvantage, of the pregnant woman. ' 

Therefore, under the Roe / Doe framework, an abortionist could offer any rea- 
son imaginable to justify performing an abortion at any time during a woman's 
pregnancy. 


Do you believe it is settled law? 

No. First, no judicial decision is ever completely "settled.” it can be changed by 
constitutional amendment or subsequent court decision. Furthermore, statutes and ease law tlial 
conflict with the Constitution can never be considered “settled.” 


' 410 LI.S. i I.; (l<)73i. 
-4I0U.S. 170(1973). 
' id, al 193. 
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Second, the holding in Roe was substantially modined by the Court in Planned 
Parenthood v, Casey:' In Casey, the Court upheld what it called the central holding in Roe. but 
abandoned Roc's trimester framework in favor of a new' standard of review ■' the “undue burden" 
standard. Under this standard of review, if a law''s purpose or effect is to place substantial obsta- 
cles in the path of a woman seeking an abortion before the fetus attains viability, the law is 
unconstitutional. The Court staled: “Regardless of whether c.Kccptions arc made for particular 
circumstances, a State may not prohibit any woman from making the ultimate decision to termi- 
nate her pregnancy before viability."-' The Court reaffirmed that legislative bodies may enact 
laws to protect the unborn post-viability. 

In its most recent abortion case, Gonzales v. Carhart.^ the Court upheld the constitu- 
tionality of the Federal Partial-Birth Abortion Ban, w'hich lacked the typical “health exception." 
both before as well as after viability. 


Therefore, abortion law is far from settled. The holding in Casey was a definitive step 
away from the Court's former holding that abortion was a fundamental right, with any regulation 
thereof subject to strict scrutiny. In Gonzales, the Court upheld the ban of one abortion proce- 
dure and arguably narrowed the unlimited health exception in Doe. 

2) Did any of the laws of the 50 states regulating abortion survive the decision 

in Roe'l 


No. The combined effect of Roe it ll'ade and Doe v. Bolton was to render state abor- 
tion regulations unenforceable, as discussed above. 

3) Was there any limit to the right to abortion, either in the age of the child in 
the womb or the reasons for electing that surgery, following Roe"! 

No. As discussed above, in Doe v. Bolton, the companion case to Roe. the Court cre- 
ated a broad health exception to the regulations purportedly allowed under the Roe framework. 
The health exeeption granted abortionists the right to perform abortions for any reason during 
any time in the pregnancy. 

If so, where are those limits? 

See above. 


■• 505 U.S. «.Ut(l992). 
t Id. at S79. 

'• 55(1 U.S. 124 (20(17). 
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4) Should the courts take Into consideration developments in science and technology 

when considering cases involving life issues? 

Yes. 

Why or why not? 

In Roe, the Couri held that the State's interest in protecting the “potentiality of human 
life” inereascs through the pregnancy, and purported to allow regulation or proscription of abor- 
tion after viability. While the Court in Casey threw out Roc's trimester framework, it slated that 
states can regulate more heavily after viability. Therefore, as technology progresses and unborn 
children arc able to survive outside of the womb at earlier stages of development, by the Court’s 
own reasoning, the State’s interest in protecting the unborn should begin earlier. 

Developments in science and technology should also inform the Court on when life 
begins. Increased knowledge of when vital bodily functions begin, like the heartbeat and brain- 
waves, should enable the Court to lake judicial notice of when life begins. The Court has histori- 
cally brushed over these questions as beyond the Court's capacity to answer. However, in the 
very least, the Court should accept these facts as legislative findings in support of regulations 
written by legislatures. 
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SUBMISSIONS FOR THE RECORD 
RESOLUTION OF THE BOARD OF DIRECTORS 
ON PRESIDENT BARACK OBAMA'S NOMINEE 
FOR THE CURRENT JUDICIAL VACANCY 
IN THE UNITED STATES SUPREME COURT 


WHERE/^ on May 26, 2009, President Barack Obama nominated Judge Sonia 
Sotomoyor to fill the vacancy left by Justice David H. Souter In the United States 
Supreme Court; 

WHEREAS Judge Sotomoyor has received widespread support, and in view of 
this Chapter, is an exceptionally qualified federal Jurist with a stellar record of 
professional achievement; 

WHEREAS the Board of Directors of this Chapter Is convinced that the nominee 
will administer justice fairly and impartially, and will faithfully and impartially discharge 
and perf orm all the d uties Incumbent u p on her un de r the Constrlu ti on and taws o f the 
United States; and further, will support and defend the Constitution of the United States 
against all enemies, foreign and domestic, and will bear true allegiance to our 
Constitution and lows; 

WHEREAS this Board of Directors is fully satisfied that Judge Sotomoyor possesses 
the necessary professional skills, temperament, and other qualifications that are 
required to perform this important judicial role with distinction; 

NOW, THEREFORE, the Board of Directors of the Federal Bar Association, Hon. 
Raymond L. Acosta Puerto Rico Chapter, hereby unanimously resolves: 

T . To express its unconditional satisfaction with the qualifications of Judge 
Sonia Sotomoyor to fill the vacancy in the United States Supreme Court, 
and the Chapter's unconditional support of this important nomination; 

2. To exhort the United States Senate and Its Committee on the Judteiary to 
expeditiously consider and favorably act on Judge Sonia Sotomayor's 
nomination, so that the United States Supreme Court may have a full 
complement of Justices by the time the Supreme Court reconvenes on 
October 5, 2009. 

In San Juan, Puerto Rico, this 29th day of May, 2009, 



Puerto Rico Chapter 
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ALLIANCEJQgyiQg 


Report on Judge Sonia Sotomayor’s 
Civil Rights & Constitutional Protections Record 

Judge Sotomayor’s record in adjudicating civil and constitutional rights is consistent with 
her record on the bench in other areas. She is a model of judicial restraint, acutely and openly 
conscious of the limits imposed by her role as a judge. Her opinions thoroughly recount and 
dissect the facts and contain extensive citation to precedent. She tends to address meticulously 
every contention raised by the parties. Her reading of statues is driven by conventional attention 
to the text and traditional indicators of the intent of Congress. Indeed, she does not hesitate to 
base her decisions on the plain language of a statute where she believes it fully addresses the 
issue. When she finds that the matter before her is not squarely addressed by precedent. Judge 
Sotomayor tends to rule narrowly and move the law in small increments, rather than taking large 
or bold steps. Her approach is very much that of a traditional common law judge. 

While Judge Sotomayor has refrained from aggressively interpreting statues or the 
Constitution, she has paid consistent attention to matters of process, including procedural due 
process. She insists that individuals in the justice system are entitled to adequate notice, a right 
to be heard, and representation. She has shown particular attention to the procedural rights of 
individuals who are less likely to be able to fend for themselves. 

Regarding civil rights protections against discrimination. Judge Sotomayor has not 
departed from her cautious and incremental approach. On matters of employment 
discrimination, she has ruled for both plaintiffs and defendants, and her rulings are largely 
unexceptional. As discussed in this report, she has addressed discrimination on the basis of race, 
gender, disability, and age, and her record is consistently balanced. 

Two race related cases have gathered disproportionate attention; Ricci v. DeStefano and 
Hayden v. Pataki. Ricci, the challenge to New Haven’s refusal to certify the results of its test for 
firefighter promotions, was a unanimous summary affirmance by a panel on which Judge 
Sotomayor sat. Despite the furor surrounding the decision, it was a modest application of 
longstanding civil rights precedent to defer to the actions of a local government trying 
voluntarily to comply with civil rights law. The Supreme Court’s reversal of the panel’s decision 
says little about Judge Sotomayor’s fitness for the Supreme Court. The Supreme Court created a 
new standard to govern the case, which Judge Sotomayor could not have applied at the Court of 
Appeals level. In addition. Justice Souter, whom she will replace, voted to affirm her decision. 

In Hayden, the plaintiffs alleged that New York’s disenfranchisement of felons violated 
the Voting Rights Act. Dissenting from a divided in banc court. Judge Sotomayor would have 
held that the Voting Rights Act applied and the case should have been allowed to proceed. Her 
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opinion displays judicial modesty, relying on the plain test of the statute, and arguing that if the 
text were to be rewritten it was up to Congress, and not the court, to do so. Little noticed, of 
course, is the fact that she did not reach the merits of the plaintiffs’ claim. 

Judge Sotomayor has not addressed some hot-button constitutional issues while on the 
bench, including abortion and the death penalty. As a result, critics have mined her extra-judicial 
statements and activities for some indication of her views. But, surely, her seventeen years on 
the bench remain the best predictor of her likely behavior as a Justice. 

Judge Sotomayor has given unpopular speech First Amendment protection and she has a 
strong record of protecting the exercise of religion. Though she has been attacked for refusing to 
extend the protections of the Second Amendment to block state action, her ruling, once again, 
was a mode! of restraint in which she pointed out that she was bound by Supreme Court 
precedent and it was up to the Supreme Court to change its precedents. Her decision was 
recently seconded by a panel of the Seventh Circuit featuring Judges Easterbrook and Posner. 
Similarly, her takings jurisprudence has been governed by the Supreme Court’s decision in Kelo 
as a precedent and characteristically reflects deference to the decisions of local government. 

In the following report, we examine Judge Sotomayor’s record in these and other areas of 
civil and constitutional rights in greater detail. 


CIVIL RIGHTS 
Race 


Opponents of Judge Sotomayor’s nomination referred to comments she made during a 
speech as evidence that she is “racist,” and by implication is likely to decide cases based on her 
racial views. There is no evidence of any racial bias in any of the hundreds of decisions Judge 
Sotomayor has written. To the contrary, her jurisprudence in cases involving claims of racial 
discrimination is very much like her jurisprudence in other areas of the law. She is deliberate, 
measured, and adheres closely to precedent. 

Voting Rights 

Section 2 of the Voting Rights Act provides that “no voting qualification or prerequisite 
to voting or standard, practice, or procedure shall be imposed or applied by any State ... in a 
manner which results in a denial or abridgement of the right of any citizen of the United States to 
vote on account of race or color.” Judge Sotomayor participated in two cases involving this 
section of the Voting Rights Act, both of which challenged New York’s statute disenfranchising 
felons. Muntaqim v. Coombe, 449 F,3d 37! (2d Cir. 2006) (in banc), Hayden v. Pataki, 449 F.3d 
305 (2d Cir. 2006). 

The Muntaqim and Hayden cases presented the same issue; whether New York’s 
disenfranchisement of felons and parolees was a denial of the right to vote in violation of the 
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Voting Rights Act. In Muntaquim, the Second Circuit, in banc, determined that the plaintiff did 
not have standing to sue, thus avoiding the substantive issues, Muntaqim, 449 F.3d at 375-76, 

In Hayden, the Second Circuit in banc upheld the New York law prohibiting felon voting, 
but Judge Sotomayor wrote a separate dissent and joined a dissent by Judge Parker. The primary 
dissent written by Judge Parker and joined by Judge Sotomayor argued that the majority erred in 
concluding that the Voting Rights Act did not apply and concluded that the plaintiffs should be 
permitted to offer proof that they were unlawfully disenfranchised. Hayden, 449 F.3d at 343. 

In her separate dissent. Judge Sotomayor wrote to make clear that she believed that this 
was an easy case that should be resolved based on the plain language of the statute. Id. at 367- 
68. Judge Sotomayor supported a strict reading of the plain language of the Voting Rights Act 
and her approach urged judicial restraint and deference to Congress. She reasoned that, by its 
terms, the Voting Rights Act applies to all voting qualifications, including felon 
disenfranchisement. Id. She criticized the majority for stretching to find that Congress intended 
to shield felony disenfranchisement laws from the Voting Right Act and concluded that “even if 
Congress had doubts about the wisdom of subjecting felony disenfranchisement laws to the 
results test of [the Voting Rights Act], 1 trust that Congress would prefer to make any needed 
changes itself, rather than have courts do so for it,” Id. at 368. 

Employment Discrimination 

One of Judge Sotomayor’s most talked about decisions is Ricci v. Destefano, 530 F.3d 87 
(2d Cir, 2008), denial of re-hearing en banc, 530 F.3d 88 (2d Cir. 2008). In Ricci, seventeen 
white firefighters and one Hispanic firefighter challenged New Haven’s decision to set aside the 
results of promotional exams that would have resulted in no African-Americans being promoted. 
The district court agreed with the City and dismissed the plaintiffs’ claims on summary 
judgment. Ricci v. Destefano, 554 F.Supp.2d 142 (D.Corm. 2006). Judge Sotomayor sat on a 
three judge panel that issued a short per curiam opinion affirming for the reasons given by the 
district court in its “thorough, thoughtful, and well-reasoned opinion.” Ricci v. Destefano, 530 
F.3d 87 (2008). The court went on to note that although it sympathized with the plaintiffs’ 
frustration and appreciated their efforts to pass the exam, the City was simply trying to meet its 
legal obligations to prevent and avoid racial discrimination. 

In an order issued days later, a majority of the court, including Judge Sotomayor, voted to 
deny re-hearing in banc. Ricci v. Destefano, 530 F.3d 88 (2d Cir. 2008). The decision prompted 
a protest from some members of the court who argued that the Second Circuit had an obligation 
to review the matter rather than leave the district court’s opinion as the guiding law of the 
circuit. See id. at 94 (Cabranes, J., dissenting). Notably, the dissenters did not take issue with 
the court’s decision on the merits. Id. The Supreme Court reversed. It created a new standard 
for evaluating reliance on disparate impact as a defense to an allegation of intentional 
discrimination. Judge Sotomayor was bound to apply Second Circuit precedent and could not 
have anticipated or relied on the Court’s new standard. 

In addition to Ricci, Judge Sotomayor has heard other cases involving a promotional 
exam or a purportedly race-conscious remedies. When considered as a whole, these cases 
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illustrate Judge Sotomayor’s fact-specific approach and reveal no inclination to rule one way or 
another when deciding race-based or other discrimination claims. For example, in Atkins v. 
Westchester Cty. Dept. ofSoc. Serv., 2002 U.S.App. LEXIS 5241 (2d Cir, 2002), she joined an 
opinion affirming the dismissal of a Title VII challenge by African-American county employees 
to a promotional exam. The court found the mere fact that the test scores of white applicants 
“were clustered at the top of the rankings” was not alone sufficient to support a discrimination 
claim. Id. at *3. But, in Amador v. Hartford, 2001 U.S.App. LEXIS 23189 (2d Cir. 2001), 

Judge Sotomayor joined a panel that vacated the lower court’s dismissal of a gender 
discrimination claim by eighteen male police officers also challenging a promotional exam. 

In many instances, Judge Sotomayor applied Second Circuit precedent to bar plaintiffs’ 
claims based on procedural defects. See, e.g., McNeill v. St. Barnabas Hasp., 1997 U.S. Dist. 
LEXIS 18606 (S.D.N.Y. 1997) (finding plaintiffs Title VII and § 1981 claims for discriminatory 
termination were time barred, and dismissing plaintiffs retaliation claim after finding that 
plaintiff failed to show any evidence that the defendant’s reasons for its treatment of her were 
pretext for discrimination); Washington v. County of Rockland, 373 F.3d 310 (2d Cir. 2004) 
(ruling that plaintiffs’ § 1981 claim of being singled out for discriminatory administrative 
disciplinary proceedings was untimely after finding no continuing violation). 

In other cases she allowed claims to proceed. See Mitchell v. Reich, 1994 U.S. Dist. 
LEXIS 11712 (S.D.N.Y. 1994) (denying a defendant’s motion for judgment on the pleadings 
because plaintiff had pleaded sufficient allegations to establish a prima facie case of racial 
discrimination or retaliation, and stating that “plaintiff should not be barred at this early stage in 
the litigation”); Cartagena v. Ogden, 995 F. Supp. 459 (S.D.N.Y. 1998) (denying defendant’s 
motion for summary judgment because plaintiff alleged sufficient “direct evidence” of 
discrimination to reach a jury); Gilani v. NASD, 1997 U.S. Dist. LEXIS 12287 (S.D.N.Y. Aug. 
1997) (dismissing plaintiffs race discrimination and hostile work environment claims as 
procedurally defective, but allowing plaintiffs retaliation claims). And, she has been open to 
novel claims of race and national origin discrimination. See McNeil v. Aguilos, 831 F.Supp. 

1079 (S.D.N.Y. 1993) (allowing Title VII claims of English-only speaker to proceed against 
non-English coworker communications). 

Education, Housing, and Travel 

Judge Sotomayor has also ruled in cases with allegations of racial discrimination in other 
contexts. Consistent with her usual practice. Judge Sotomayor has approached each of these 
cases with no apparent preconceptions and has thoroughly explored the facts. 

In a strongly worded dissent in Gant v. Wallingford Board of Education, 1 95 F.3d 1 34 
(2d Cir. 1999), Judge Sotomayor objected to the majority’s decision to dismiss a race 
discrimination claim brought by a black student who was transferred fi-om first grade to 
kindergarten after only nine days in his new, nearly all-white school. In reviewing the evidence, 
Judge Sotomayor wrote that “a jury reasonably could conclude that the school did not give the 

black student an equal chance to succeed (or fail) In my opinion, [the student] was entitled 

to an equal opportunity to learn, and failing that a full hearing in court.” Id. at 153. 
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Judge Sotomayor, in a case brought under the Fair Housing Act, allowed Yvette Boykin, 
an African American plaintiff to proceed with her claim against.a bank that denied her a home 
equity loan. Boykin v, KeyCorp, 521 F.3d 202 (2d Cir. 2008), The plaintiff, acting as her own 
lawyer, alleged the bank discriminated against her because of her race, sex, and property 
location. Writing for a Second Circuit panel. Judge Sotomayor reversed the district court’s 
judgment that Ms. Boykin failed to file her complaint on time and sent the case back to the 
district court for further proceedings. 

Yet, in King v. American Airlines, Inc. , 284 F.3d 352 (2d Cir. 2002), she wrote for a 
unanimous panel that rejected a claim of racial discrimination brought by two African American 
airline passengers who were bumped from a flight and whose seats were given to white 
passengers. Judge Sotomayor dismissed their claims holding that their suit was time barred and 
preempted by the Warsaw Convention, an international treaty governing air travel. 

Gender 

Judge Sotomayor’ s decisions on Title VII sex discrimination claims show that she is 
receptive to plaintiffs’ claims of gender discrimination, especially those involving hostile work 
environments. In the majority of the sex discrimination cases over which she presided. Judge 
Sotomayor sided with the plaintiffs. As in other areas of the law, Judge Sotomayor adhered 
faithfully to Second Circuit precedent when reviewing sex discrimination claims and on at least 
two occasions her rulings narrowed a plaintiffs ability to seek relief for alleged sex 
discrimination. Baba v, Japan Travel Bureau International 1995 U.S. Dist. LEXIS 1005 
(S.D.N.Y. Jan. 27, 1995), affd by 1 1 1 F.3d 2 (2d Cir. 1 997), (ruling that Title VII provides no 
explicit or implied cause of action against EEOC for a claim that it failed to properly investigate 
or process an employment discrimination charge); Williams v. R.H. Donnelly Corp., 368 F.3d at 
128 (2d Cir. 2004) (denial of employee’s request for a lateral transfer is not adverse employment 
action for purposes of establishing a prima facie case of discrimination). 

When reviewing procedural hurdles to Title VII sex discrimination claims, Judge 
Sotomayor was often willing to preserve a plaintiffs claim. For example, in Black v. NYU 
Medical Center, 1996 U.S. Dist. LEXIS 7178 (S.D.N.Y. 1996), Judge Sotomayor allowed an 
associate professor’s claim that she was not promoted based on her gender to go forward even 
though the defendant argued that the plaintiff filed too late. Judge Sotomayor based her decision 
on a finding that the plaintiffs allegations demonstrated a continuing violation and the last act of 
discrimination alleged fell within the limitations period. In addition, Judge Sotomayor gave the 
plaintiff a chance to add facts to her Equal Pay Act claim which otherwise might have been 
dismissed as too vague to go forward. 

In an interesting case. Judge Sotomayor’ s agreed with the result reached by her 
colleagues on the Second Circuit, but disagreed with their reasoning. In Higgins v. Metro-North 
Railroad Co., 3 1 8 F.3d 422 (2d Cir. 2003), the plaintiff brought tort claims against her employer 
under the Federal Employers’ Liability Act alleging that verbal and physical harassment at work 
caused her latent multiple sclerosis to become symptomatic. Judge Walker’s majority opinion 
affirmed the grant of summary judgment to defendant. Judge Sotomayor, concurred in the result, 
but disagreed with the majority’s sole focus on the sexual nature of the alleged harassment. Id. 
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at 428-29. Instead, she viewed the record through the wider lens of inappropriate conduct that 
might amount to more general abuse of the employees, ultimately concluding that the plaintiff 
had failed to allege a physical injury necessary to sustain her negligence claims. Id. at 43 1 . 

Hostile Work Environment 

On the Second Circuit, Judge Sotomayor authored two lengthy opinions in which she 
vacated a district court’s ruling and remanded in favor of a hostile work environment claim. In 
Raniola v. Bratton, 243 F.3d 610 (2d Cir. 2001), Judge Sotomayor, writing for a unanimous 
panel, concluded that a New York City Police Department officer presented enough evidence 
support a jury verdict in her favor by showing that: her supervisor targeted her with sex-based 
derogatory remarks; her work assignments were disproportionately burdensome; she was 
sabotaged at work; and a supervisor threatened her in a meeting saying that if she “opens her 
mouth, I am going to put one in her fucking head.” Id. at 618-23. 

In Cruz V, Coach Stores, Inc., 202 F.3d 560 (2d Cir. 2000), Judge Sotomayor, again 
writing for a unanimous panel, agreed with the district court that most of plaintiff Yvette Cruz’s 
claims could not go forward, but reversed and remanded with respect to her hostile work 
environment claim. Judge Sotomayor relied on Ms. Cruz’s testimony about her Human 
Resources Manager’s behavior that included: repeated racially derogatory remarks, repeated 
statements that she should be barefoot and pregnant, and a tendency to stand very close to 
women and look at them “up and down in a way that’s very uncomfortable.” Id. at 570-71 . 

Judge Sotomayor found that a reasonable jury could view the racial and sexual harassment as 
severe and pervasive enough to alter the conditions of her working environment. M at 571. 
Judge Sotomayor declined to reach the open question as to whether a plaintiff may aggregate 
evidence of racial and sexual harassment to support a hostile work environment claim where 
neither charge could survive on its own. Id. at 572 n.7. 

Punitive Damages and Other Relief under Title VII 

In 1997, Judge Sotomayor presided over a high-profile sex discrimination trial in which a 
female bank executive sued her employer for failure to promote, disparate treatment, and 
retaliation. The jury returned a verdict for Plaintiff of $320,000 in back pay and $1.25 million in 
punitive damages. See Benjamin Weiser, “Jury Finds Bank Must Pay Damages for Sex 
Discrimination,” New York Times, May 20, 1997, at B6, On review of post-trial motions. Judge 
Sotomayor left the punitive damage award in place by holding that: the jury could find punitive 
damages based on a preponderance of the evidence instead of the more demanding clear and 
convingcing standard; punitive damages were available under both Title VII (which capped 
damages at $300,000) and the New York City anti-discrimination law (which has no damages 
cap); and that the damages assessed by the jury were reasonable and not excessive. Greenbaum 
V. Svenska Handelsbanken, 979 F. Supp. 973 (S.D.N.Y. 1997); 26 F. Supp. 2d 649 (S.D.N.Y. 
1998); 67 F. Supp. 2d 228 (S.D.N.Y. 1999). 
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Disability 

In this area of law, Judge Sotomayor has taken strong positions protecting the rights of 
individuals with disabilities. See, e.g., CapobUmco v. City of New York, 422 F.3d 47 (2d Cir. 
2005) (reversing summary judgment for employer, holding that worker with visual impairment 
may have disability); Price v. City of New York, 2008 U.S. App. LEXIS 3133 (2d Cir. 2008) 
(reversing summary judgment and remanding to district court issue of whether task was essential 
function of the job); Norville v. Staten Is. Univ. Hasp., 196 F.3d 89 (2d Cir. 1999) (reversing jury 
verdict for employer refusing to reassign employee to comparable position; jury received wrong 
jury instruction); Persons with Disabilities v. Kirk, 448 F.3d 1 19 (2d Cir. 2006) (holding that 
federal law governing care and treatment of institutionalized individuals required state health 
department to disclose peer review records of patients who died in their care). 

Although she robustly interprets statutory mandates, she does so within the limits of the 
law. See, e.g., Johnson v. New York Hasp., 189 F.3d 461 (2d Cir. 1999) (giving substantial 
deference to employer determination of essential job functions); Lloret v. Lockwood Greene 
Engineers, Inc., 1998 U.S. Dist. LEXIS 3999 (S.D.N.Y. 1998) (finding that post-termination 
depression is not sufficient to warrant tolling of the statute of limitations). In a matter of first 
impression in the Circuit, Judge Sotomayor authored a decision holding that “mixed motive” 
analysis - a pleading standard allowing discrimination claims to survive when both 
discriminatory and non-discriminatory motives are in play - applies to ADA employment cases. 
Parker v. Columbia Pictures Indus., 204 F.3d 326 (2d Cir. 2000). This allowed a plaintiff to 
present his case to a jury where he alleged that he was fired only in part due to his disability. 

On more than one occasion. Judge Sotomayor filed rigorous dissents highlighting the 
majority’s lack of attention to the needs of incapacitated people and writing that the court should 
have offered greater protection. E.E.O.C. vJ.B. Hunt Transp., 321 F3d 69 (2d Cir. 2003) 
(dissenting from panel holding that truck driver applicants suffering from sleep problems were 
not disabled); Neilson v. Colgate-Palmolive Co., 1 99 F.3d 642 (2d Cir. 1 999) (dissenting from 
panel upholding settlement agreement after appointment of guardian at litem who usurped 
plaintiffs ability to negotiate terms). 

Judge Sotomayor also held that prevailing parties in administrative proceedings are 
entitled to attorneys fees in Individuals with Disabilities in Education Act cases. A.R. ex rel. R. V. 
V. New York City Dep 't of Educ. , 407 F.3d 65 (2d Cir. 2005). And, she held that the law’s “stay 
put” provisions, which require a school to keep current student services during a placement 
dispute, are not subject to administrative exhaustion requirements. Frank G. v. Board of Educ. 
Of Hyde Park, 459 F.3d 356 (2d Cir. 2006). This result is similar to that recently reached by the 
Supreme Court in Forest Grove Sch. Dist. v. T. A., 2009 U.S. LEXIS 4645 (June 22, 2009). 

Age Discrimination 

Judge Sotomayor has written opinions in relatively few age discrimination cases. In 
these, she ruled for the plaintiffs and defendants in roughly equal measure. See, e.g., EEOC v. 
Doremus & Co., 921 F. Supp. 1048 (S.D.N.Y. 1995) (holding that plaintiff presented sufficient 
evidence of age discrimination to survive summary judgment), Lanahan v. Mutual Life Ins. Co., 
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15 F. Supp, 2d 381 (S.D.N.Y. 1998) (entering summary judgment for the defendant where 
plaintiff did not produce credible evidence that he suffered workplace age discrimination). 

On the Second Circuit, most of the age discrimination cases in which Judge Sotomayor 
participated were cases that turned on the particular facts in the record, and many of the appeals 
were decided in unsigned per curiam opinions or unpublished summary orders. See, e.g. Lee v. 
Am. Int'l Group, Inc., 31 Fed. Appx. 764 (2d Cir. 2002) (summary order), O’Hara v. Mem’l 
Sloan-Kettering Cancer Ctr., 27 Fed. Appx. 69 (2d Cir. 2001) (summary order), Mauro v. 
Southern New Eng. Telcomms., Inc., 208 F.3d 384 (2d Cir. 2000) (per curiam). 

Judge Sotomayor has only written once - in dissent - in an age discrimination case. In an 
opinion entitled Hankins v, Lyght, 441 F.3d 96 (2d Cir. 2006) and discussed in further detail 
elsewhere in this report. Judge Sotomayor objected to the majority’s dual holding that the 
Religious Freedom Restoration Act (“RFRA”) amended the Age Discrimination in Employment 
Act (“ADEA”) and that RFRA was constitutional. Judge Sotomayor took the position in dissent 
that the majority unnecessarily decided the constitutionality of RFRA when it could have, and 
should have, decided the case simply by holding that the “ADEA does not apply to employment 
suits brought against religious institutions by their spiritual leaders.’’ Id. at 118-19. 

In addition to this dissent, Judge Sotomayor was on the panel in several novel or 
interesting Second Circuit age discrimination cases. In Cross v. New York City Transit 
Authority, 417 F,3d 241 (2d Cir. 2005), the New York City Transit Authority appealed a 
judgment entered after a jury found that it discriminated against the plaintiff employees based on 
their age by denying them training and demoting them. The Transit Authority argued that the 
ADEA did not authorize the imposition of liquidated damages against government employers. 
Judge Raggi, writing for a unanimous panel that included Judge Sotomayor, examined the text of 
the ADEA and held that liquidated damages could be awarded in cases where employers 
willfully engage in age discrimination. Id. at 254-55. In McGinty v. New York, 251 F.3d 84 (2nd 
Cir. 2001), Judge Cardamone wrote an opinion, in which Judges Sotomayor and Katzmann 
joined, holding that the New York State and Local Employees Retirement System was an arm of 
the state entitled to Eleventh Amendment immunity from suit. And, in Rose v, N. Y. City Bd. of 
Educ., 257 F.3d 156 (2d Cir. 2001), Judge Sotomayor was part of a unanimous panel that granted 
an age discrimination plaintiff a new trial after the district court improperly charged the jury. 

LGBT 


Judge Sotomayor has encountered very few cases addressing the rights of LGBT 
individuals. Her limited rulings, however, display sensitivity towards those bringing claims of 
discrimination on the basis of their sexual orientation. In Holmes v. Artuz, 1995 U.S. Dist. 
LEXIS 1 5926 (S.D.N.Y. 1 995), Judge Sotomayor protected the rights of a gay prisoner who sued 
the prison pro se after he was removed from his job there because of his homosexuality. Despite 
Judge Sotomayor’ s acknowledgement that a prison inmate has no constitutional right to a 
specific prison job or to keep that job, she denied defendants’ motion to dismiss and directed the 
court’s Pro Se Office to try to find the plaintiff a lawyer. She found a case could be made that 
removing a person from a job because of that person’s sexual orientation could violate the equal 
protection clause of the constitution. Her analysis, that open hostility toward LGBT individuals 
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is not a legitimate state interest, was recognized and adopted by the Supreme Court in Romer v. 
Evans. 517 U.S, 620 (1996). During her confinnation hearing to the Second Circuit, she was 
questioned about this case by both Senators Ashcroft (on the basis of the ruling) and Sessions 
(about the fact the she allowed a prisoner the opportunity to find pro bono counsel). 

Judge Sotomayor also sat on a Second Circuit panel that issued a summary order after 
considering the case of a gay man who sued the City of New York alleging that his supervisor 
claimed he was not a “real man” and tried to “toughen him up” by assigning him work involving 
heavy lifting. Miller v. City of New York, 2006 U.S. App. LEXIS 10730 (2d Cir. April 26, 

2006). The district court held that the plaintiff, Mr. Miller, failed to offer sufficient evidence that 
he suffered discrimination on the basis of sex, as opposed to sexual orientation. The Second 
Circuit disagreed, holding that Mr. Miller presented enough evidence that he was discriminated 
against because of his failure to conform to gender norms and thus could go forward with his sex 
discrimination case. 


CONSTITUTIONAL LAW 
First Amendment 

During her seventeen years on the bench. Judge Sotomayor has emerged as a strong 
defender of First Amendment free speech rights, protecting a citizen’s right to be free from 
undue governmental interference even in the face of unpopular and offensive conduct. In 
Pappas V, Giuliani, 290 F.3d 143, 154 (2d Cir. 2002), Judge Sotomayor dissented from an 
opinion upholding the firing of a New York City Police officer who was caught distributing 
racially offensive and anti-semitic screeds. She acknowledged that although she personally 
found “the speech in this case patently offensive, hateful, and insulting,” it was entitled to First 
Amendment protection. Id And in Okwedy v. Molinari, 333 F.3d 339 (2d Cir. 2003), she joined 
a unanimous panel holding that a public official violated First Amendment by threatening to 
force the removal of offensive billboards. Yet, Judge Sotomayor’s rulings has applied limits to 
speech rights where appropriate. In Doninger v. Niehoff, 527 F.3d 41 (2d Cir. 2008), she joined 
a unanimous panel upholding the decision of school officials to disqualify a student from running 
for student government office after she posted “a vulgar and misleading message” about a school 
event on her personal blog. 

Applying the First Amendment, Judge Sotomayor has recognized the right of citizens to 
meaningfully participate in electoral contests. In Lopez Torres v. New York State Bd. of 
Elections, 462 F.3d 161 (2d Cir. 2006), she joined a unanimous opinion affirming a the district 
court’s ruling enjoining the State of New York from proceeding under a party-based system of 
electing trial court judges that made it difficult for candidates who were not the favorites of a 
political party. The court reasoned that the First Amendment protected voters and candidates 
rights to have a “realistic opportunity to participate in [a political party’s] nominating process, 
and to do so free from burdens that are both severe and unnecessary.” Id., at 187. The Supreme 
Court reversed, writing that there is no “constitutional right to have a ‘fair shot’ at winning the 
party’s nomination.” New York State Bd. of Elections v. Lopez Torres, 552 U.S. 196 (2008). 
Justice Stevens, in a concurrence, wrote “to emphasize the distinction between constitutionality 
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and wise policy,” and concluded with Justice Marshall’s remark that “The Constitution does not 
prohibit legislatures from enacting stupid laws.” 

In a case involving the right to political association, Kraham v. Lippman, 478 F.3d 502 
(2d Cir. 2007), Judge Sotomayor wrote for a unanimous panel affirming summary judgment for 
the state. The plaintiff alleged that court rules prohibiting high-ranking members of political 
parties and their family members from receiving appointments as court fiduciaries violated her 
right of political association. The court rejected this claim and found that the intent of the rule - 
to protect the integrity and appearance of integrity of the judicial system - far outweighed any 
imposition it might impose on party leadership. Id. at 508. 

Second Amendment 

Judge Sotomayor has only twice considered a claim challenging restrictions on firearms. 
Both times the panels on which she sat affirmed the right of states to make and enforce gun 
control laws under the Second Amendment. 

In Maloney v. Cuomo, 554 F.3d 56, 58 (2d Cir. 2009), the plaintiff was arrested for illegal 
possession of a “nunchaku” - a weapon consisting of two sticks connected by a chain. He 
challenged New York’s statutory ban on nunchakus as an infringement of his Second 
Amendment right to keep and bear arms. The trial court rejected this argument. In a unanimous 
per curiam opinion, a Second Circuit panel that included Judge Sotomayor affirmed, citing 
longstanding direct precedent holding that the Second Amendment did not apply to state 
regulations, as opposed to federal regulations such as those at issue in the recent Supreme Court 
case involving gun rights in the District of Columbia. Id. at 58. The Seventh Circuit, in an 
opinion written by Judge Easterbrook, one of the nation’s most prominent conservative jurists, 
recently agreed with the Second Circuit. See Nat 7 Rifle Assoc., Inc. v. Chicago, 2009 U.S. App. 
LEXIS 11721, *4-5 (2d Cir. 2009). 

Similarly, Judge Sotomayor was part of a panel that issued a summary order affirming a 
drug dealer’s conviction and rejecting in a footnote his argument that New York’s laws 
forbidding him from carrying a gun violated the Second Amendment. United States v. Sanchez- 
Villar, 99 Fed. Appx. 256 (2d Cir. 2004), vacated and remanded on other grounds by 544 U.S. 
1029 (2005). The panel quoted longstanding Second Circuit precedent that “the right to possess 
a gun is clearly not a fundamental right.” Id. at *5 n. 1 . 

Eighth Amendment 

J Judge Sotomayor’ s Eighth Amendment cases reveal a jurist who carefully considers the 
totality of the circumstances and decides cases on the specific facts before her. She maintains a 
balanced tone when ruling in favor of prisoners or prison officials. Judge Sotomayor’s Eighth 
Amendment decisions also show her to be respectful of legal precedent and fair-minded in 
applying that precedent. The cases discussed below, which involve prisoner treatment and 
medical issues, illustrate Judge Sotomayor’s measured approach to the Eighth Amendment. 
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When considering Eighth Amendment claims of prisoner mistreatment, Judge Sotomayor 
has decided cases for and against prisoners. In Higgins v. Artuz, 1997 U.S. Dist. LEXIS 12034 
(S.D.N.Y. 1997), Judge Sotomayor ruled against an inmate who claimed he had been denied 
privileges as a member of the Honor Block of the prison because he encouraged other inmates to 
file grievances. The inmate’s Eighth Amendment allegations centered on alleged verbal 
harassment and profanity. Judge Sotomayor’s, in accordance with clear and ample precedent, 
held that the claims could not support a finding of an Eighth Amendment violation. The opinion 
also dismissed complaints about poor prison conditions holding that they amounted to 
inconveniences not deliberate indifference or wanton infliction of pain. By contrast, in 
Dellamore v. Stenros, 886 F.Supp, 349 (S.D.N.Y. 1995), Judge Sotomayor found that a 
prisoner’s allegations that he was subjected to a body cavity search by corrections officers while 
unnecessarily handcuffed and held in a chokehold, could survive the Government’s motion for 
summary judgment. Judge Sotomayor concluded that the evidence presented by the plaintiff 
could support a claim under the Eighth Amendment that the officers had used excessive force. 

In several cases. Judge Sotomayor ruled in favor of plaintiff prisoners alleging Eighth 
Amendment claims arising out of improper medical treatment. For instance, in Thomas v. 
Arevalo, 1998 U.S. Dist. LEXIS 1 1588 (S.D.N.Y. 1998), a prisoner argued that the delay in 
diagnosis of and treatment for his detached retina which resulted in vision loss violated his 
Eighth Amendment rights. After a careful analysis of the facts under the “deliberate indifference 
to medical needs” standard, Judge Sotomayor denied the defendant state and private physicians’ 
motions, finding that this was a clear case of serious medical need, and an issue of fact arose as 
to whether the doctors acted with “deliberate indifference.” However, Judge Sotomayor granted 
the defendant nurses’ motions for summary judgment, finding that the plaintiff presented no 
evidence against them. \n Holton v. Frailellone, 1997 U.S. Dist. LEXIS 8431 (S.D.N.Y. 1997), 
Judge Sotomayor concluded that an oral surgeon’s failure to take x-rays and perform surgery on 
a prisoner who suffered from a degenerative and painful jaw condition, despite recommendations 
from ten other surgeons, pointed to deliberate indifference. 

Judge Sotomayor has also decided against prisoners claiming Eighth Amendment 
violations based on their medical treatment. In Vento v. Lord, 1997 U.S. Dist. LEXIS 1 1022 
(S.D.N.Y. 1997), Judge Sotomayor ruled against a prisoner who alleged that she did not receive 
proper x-rays. Judge Sotomayor concluded that the claim amounted to a disagreement with 
medical diagnoses and dissatisfaction with the medical treatment received and, as such, did not 
rise to the level of “deliberate indifference” required to sustain an Eighth Amendment claim. 
Similarly, in Muhammad v. Francis, 1996 U.S. Dist, LEXIS 16785 (S.D.N.Y. 1996), Judge 
Sotomayor granted prison officials’ motion for summary judgment because their failure to refer 
an inmate to an orthopedic surgeon after complaints of leg pain did not rise to the requisite level 
of “deliberate indifference.” 

Section 1983 Claims Alleging Violations of the Fourth Amendment 

A person wrongfully searched or falsely arrested in violation of his or her constitutional 
rights under the Fourth Amendment may bring a civil law suit for damages pursuant to Section 
1983 of the Civil Rights Act. True to form. Judge Sotomayor has written careful, narrow 
decisions in this area, rarely finding a constitutional violation and always limiting the holding to 
the case at hand. 
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Searches and Seizures 

Balancing homeland security against civil liberties, Judge Sotomayor ruled that a ferry 
company’s practice of searching the carry-on bags of randomly selected passengers and 
inspecting randomly selected vehicles did not violate the Fourth Amendment. Cassidy v. 
Chertoff, 471 F.3d 67 (2d Cir. 2006). The Second Circuit held the government’s “special needs” 
of fighting terrorism and the legislative authority given to the Coast Guard to devise security 
plans enjoyed deference such that the minimally intrusive nature of the search policy outweighed 
the plaintiffs’ privacy interests. 

Judge Sotomayor has also authored two separate opinions - one partial dissent, one 
dissent - reviewing allegedly unconstitutional strip searches. The first, N.G. v. State of 
Connecticut, 382 F.3d 225 (2d Cir, 2004), is noteworthy in light of the Supreme Court’s ruling 

Safford Unified School District v. Redding, 557 U.S. (2009) (holding that strip-search of 13 

year-old student was Unreasonable because it was excessively intrusive in light of student’s age, 
sex,and suspected infraction). In N.G., Judge Sotomayor dissented in part, disagreeing with the 
majority’s decision holding certain strip searches constitutional. She found that the government 
failed to demonstrate that its special needs overcame the privacy interests of emotionally 
troubled adolescents never charged with a crime and allowed for strip searches in the absence of 
individualized suspicion. Id. at 238. Taking care to describe the physical details of the strip 
searches, Judge Sotomayor wrote that the court should be especially wary of strip searches of 
children given how susceptible to influence and psychological damage they may be, in particular 
when dealing with children who may have been sexually abused. Id. at 239. 

In Kelsey v. County of Schoharie, 2009 U.S. App. LEXIS 10985 (2d Cir. May 22, 2009), 
the majority reversed the district court’s finding that a “clothing exchange procedure” for newly 
admitted jail inmates violated of the Fourth Amendment because it was a strip search executed 
without reasonable suspicion. In dissent. Judge Sotomayor accused the majority of assuming the 
wrong party’s version of the facts and ignoring key testimony about the intrusiveness of the 
process. Judge Sotomayor would have affirmed the district court and ruled the practice 
unconstitutional, /ri, at ’^31-45. 

False Arrest 

Judge Sotomayor has authored two opinions on the Second Circuit reviewing claims of 
false arrest in violation of the Fourth Amendment. In Jaegley v. Couch, Judge Sotomayor held 
that a plaintiff is not entitled to damages for false arrest so long as the arrest was supported by 
probable cause, 439 F.3d 149, 154 (2d Cir. 2006). In another unanimous decision. Judge 
Sotomayor denied a claim for damages by a man who was arrested for sexually abusing his 
daughter but never faced went to trial because the prosecution dropped the charges. Smith v. 
Edwards, 175 F.3d 99 (2d Cir. 1999), The Court held that no false arrest took place because, 
although information was withheld from the judge issuing the arrest warrant, that information 
would not have changed the judge’s finding that there was probable cause for arrest. Id. at 104. 


12 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 00742 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



731 


VerDate Nov 24 2008 


Due Process 

Judge Sotomayor is a defender of Due Process clause rights. She consistently protects 
individuals’ rights to have a meaningful opportunity to be heard and participate in the legal 
process before their life, liberty, or property is taken away. 

For example, in Southerland v. Giuliani, 4 Fed. Appx. 33 (2d Cir. 2001). Judge 
Sotomayor was part of a panel that issued a summary order that allowed a plaintiff to proceed 
with his case against New York’s child welfare organization and some of its employees who 
took his children away from him without giving him a hearing. The panel reiterated Second 
Circuit precedent that “a state actor may not deprive a parent of the custody of his children 
without a pre-deprivation hearing unless the children are immediately threatened with harm, in 
which case a prompt post-deprivation hearing is required.” /d. at 36 (internal quotations 
omitted). See also Krimstock v. Kelly, 306 F.3d 40 (2d Cir. 2002) (holding that police 
department policy of sei 2 dng and keeping vehicles driven by DWI defendants without a hearing 
violated due process); Segal v. City of New York, 459 F.3d 207, 218 (2d Cir. 2006) (a 
“reasonably prompt, post-termination name-clearing hearing” constitutes sufficient due process 
protection for a government employee alleging injury to her reputation). 

In Neilson v. Colgate-Palmolive Co., 199 F.3d 642, 658 (2d Cir. 1999), Judge Sotomayor 
issued a powerful dissent defending the due process rights of a mentally disabled woman in an 
employment suit against her employer. After the defendants learned that the plaintiff had been 
involuntarily committed to psychiatric hospitals since her employment ended, the district court 
ordered her to submit to a psychiatric examination and subsequently appointed a guardian ad 
litem without holding a hearing. The trial court approved a settlement negotiated by the guardian 
and the plaintiff, with the help of another guardian, objected. A majority of the Second Circuit 
approved what the trial court did, but Judge Sotomayor dissented arguing that the plaintiffs due 
process rights were violated when she was not given adequate notice of the implications of the 
appointment of a guardian ad litem. She argued that courts faced with mentally ill litigants 
“must go to greater lengths than would be necessary in the ordinary case.” Id. at 658. 

Judge Sotomayor has also defended the procedural due process rights of prisoners. In 
Anderson v. Recore, 446 F.3d 324 (2d Cir. 2006), she wrote for a unanimous panel that found the 
Department of Correctional Services violated a prisoner’s right to notice and an opportunity to be 
heard before being removed from a temporary release program, even where the prisoner had 
received a disciplinary hearing before the removal. And in Mills v. Fenger, 216 Fed. Appx. 7 
(2d Cir. 2006), Judge Sotomayor joined a unanimous panel to hold that a detainee’s due process 
rights were violated when he was denied medical care for a ruptured tendon. 

Privacy and Reproductive Rights 

Despite her lengthy career on the bench. Judge Sotomayor has never considered a direct 
challenge to a legislative restriction on abortion. She has, however, participated in a handful of 
decisions which relate to reproductive rights and which offer some insight into her views on 
privacy and family rights. 
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Judge Sotomayor authored several Second Circuit opinions in asylum cases involving 
forced family planning policies and other women’s rights issues. Her most expressive opinion in 
the privacy arena is in Lin v. United States Dep't of Justice, 494 F.3d 296 (2d Cir. 2007), in 
which the Second Circuit, sitting en banc, denied automatic refugee status to spouses or 
unmarried partners of people who had been forced to undergo an abortion or involuntary 
sterilization as a result of China’s family planning policies. Id. at 327-334. Concurring in the 
judgment but dissenting from the majority’s reasoning. Judge Sotomayor strongly objected to the 
majority’s contention that the harm of forced sterilization or abortion did not extent to spouses as 
well as those who had undergone the coercive procedures. Id, at 329. She referred to a “desired 
pregnancy” as a “fundamental right” and wrote that the “termination of a wanted pregnancy 
under a coercive population control program can only be devastating to any couple, akin, no 
doubt, to the killing of a child.” Id. at 330. See also Lin v. Mukasey, 553 F.3d 217 (2d Cir. 

2009) (opinion, joined by Judge Sotomayor, reversing denial of asyliun and remanding for 
determination of whether the petitioner could show that he had a well-founded fear that he would 
be forcibly sterilized if he were returned to China and sought to have another child). 

Judge Sotomayor also recognized the rights of intimate partners under the First 
Amendment. In Adler v. Pataki, 1 85 F.3d 35 (2d Cir. 1 999), she joined an opinion reversing 
summary judgment for state officials in a case where a state employee alleged that his First 
Amendment right of intimate association was violated when he was fired in relation for a lawsuit 
filed by his wife against state officials. Reading Supreme Court precedent to find that the 
constitution protects a right to intimate association, the Second Circuit concluded that the state 
unconstitutionally encroached on that right because “[a] relationship as important as marriage 
cannot be penalized for something as insubstantial as a public employer’s discomfort about a 
discrimination lawsuit brought by an employee’s spouse.” Id. at 44. 

However, Judge Sotomayor wrote for a panel that rejected a claim that the Bush 
Administration’s “Mexico City Policy,” which prohibited foreign organizations from receiving 
development funds unless they agreed to neither perform abortions nor promote abortion 
generally, violated the First Amendment speech and association rights of reproductive rights 
organizations. See Center for Reproductive Law and Pol. v. Bush, 304 F.3d 1 83 (2d Cir. 2002). 
Relying on Second Circuit precedent rejecting a substantively identical challenge brought by 
another organization, see Planned Parenthood Fed. of Amer., Inc. v. Agency for Int’l Dev., 915 
F.2d 59 (2d Cir. 1990), Judge Sotomayor held that the First Amendment claims were not viable. 
Id. at 190. The Second Circuit also rejected the plaintiffs’ due process and equal protection 
claims, noting that “[t]he Supreme Court has made clear that the government is free to favor the 
anti-abortion position over the pro-choice position, and can do so with public funds.” M at 1 98. 

Prior to joining the bench, Judge Sotomayor sat on the boards of directors of the 
Puerto Rican Legal Defense and Education Fund (“PRLDEF”) and the Maternity Center 
Association, both of which support access to reproductive health care. During her time 
on the PRLDEF board, the organization joined a series of amicus curiae briefs submitted 
to the Supreme Court defending the rights of poor women, and women of color, who 
were disproportionately affected by state laws restricting access to abortions and other 
reproductive health care. In each of these briefs, PRLDEF described its amicus interest 
as, among other things, “safeguarding the rights of Puerto Ricans of low economic status 


14 


VerDate Nov 24 2008 1 1 :18 Jun 24, 2010 Jkt056940 PO 00000 Frm 00744 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



733 


[and protecting] Puerto Rican women and other women of color [who] are particularly 
vulnerable to discrimination[.]” See, eg.. Brief Amici Curiae in Webster v. Reproductive 
Health Serv., 1989 U.S, S, Ct. Briefs LEXIS 1529, *88 (March 28, 1989); see also Brief 
Amici Curiae in Rust v. Sullivan, 1990 U.S. S. Ct. Briefs LEXIS 692, *55 (May 4, 1990) 

(“The Fund recognizes that restrictions or limitations on the provision of health services, 
including information concerning abortions, deny women access necessary to fully 
exercise their rights, and place Latinos at an even greater risk of inadequate and 
dangerous treatment and unwanted pregnancies.”). These briefs take the position that a 
woman has a right to safe and legal reproductive healthcare, but because Judge 
Sotomayor did not sign any of these briefs or appear in any of these cases, it is not known 
whether she was involved in these cases or agreed with PRLDEF’s position. 

Takings / Substantive Due Process and Property 

Judge Sotomayor’s rulings in the area of substantive due process and takings claims show 
her case-by-case approach to judging. 

After Kelo v. City of New London, 545 U.S. 469 (2005), the landmark Supreme Court 
condemnation case that permitted the state to take a person’s land and transfer it to a private 
party as part of an economic development plan. Judge Sotomayor considered a similar factual 
scenario in Bidden v. Village of Port Chester, 173 Fed. Appx. 931 (2d Cir. 2006). The plaintiffs 
owned property adjoining and partially within a Village of Port Chester redevelopment district. 
After unsuccessful negotiations with the Village’s developer, the plaintiffs’ property was 
condemned in connection with the redevelopment project. Plaintiffs sued alleging that that they 
had a right “not to have their property taken by the State through the power of eminent domain 
for a private use, regardless of whether just compensation is given.” Id. at 933. The trial court 
dismissed the cased on the ground that it was barred by the statute of limitations and, in a 
unanimous summary order. Judge Sotomayor and two of her colleagues affirmed. The panel 
went on to say that even if they were to consider the plaintiffs’ Takings Clause arguments on the 
merits, they were bound by Kelo to determine that the case was not viable. Id. 

Yet in another case litigated against the backdrop of Port Chester’s redevelopment 
prokect, Brody v. Village of Port Chester, 434 F3d 121 (2d Cir. 2005), Judge Sotomayor ruled 
against the Village indicating that, even after Kelo, deference to local government actors is not 
unlimited. In Brody, the plaintiff owned property within the Village redevelopment area. He 
refused to sell the property voluntarily, and the Village started condemnation proceedings against 
him and others. In an opinion written by Judge Wesley and joined by Judge Sotomayor, the 
court rejected the Village’s contention that a public use determination did not require due process 
protection because it was a purely legislative decision, and emphasized the “crucial” role courts 
play enforcing limitations on public use. 

In Clubside, Inc. v. Valentin, 468 F.3d 144 (2d Cir. 2006), Judge Sotomayor wrote for the 
court and dismissed a developer’s claims that a local government denied it due process when it 
refused to extend the municipal sewer district to include the plaintiffs property. The Second 
Circuit reversed the district court’s ruling in favor of the developer and held that the developer 
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had no constitutionally protected property interest in the sewer extension and thus, the city did 
not, and could not, infringe on the plaintiff’s constitutional rights. Id. at 152-54. 

Separation of Powers - Limits on the Executive and the Legislature 

Judge Sotomayor joined a unanimous panel on the Second Circuit declaring 
unconstitutional portions of the Patriot Act prohibiting recipients of “national security letters,” 
i.e. subpoenas for information on users of wire and/or electronic communication services, from 
speaking out about the letters. Doe v. Mukasey, 549 F.3d 861 (2d Cir. 2008). The panel rejected 
provisions of the statute that effectively stripped the courts of the power to meaningfully review 
the government’s decisions to restrict the speech of national security letter recipients. Id. at 881- 
83 The panel objected to the statute to the extent that it “would cast Article 111 judges in the role 
of petty functionaries, persons required to enter as a court judgment an executive officer’s 
decision, but stripped of capacity to evaluate independently whether the executive’s decision is 
correct.” 549 F.3d at 881. It reiterated the principle that “[ujnder no circumstances should the 
Judiciary become the handmaiden of the Executive” and declared the statute unconstitutional to 
the extent it purported to absolve the government of the need to seek judicial review before 
restricting disclosure or entitled the government a “conclusive presumption” in its favor. Id. at 
881-83, citing United States v. Smith, 899 F.2d 564, 569 (6th Cir. 1990), 

The panel also defended the courts against Congressional encroachment, asserting that 
“the Constitution envisions a role for all three branches when individual liberties are at stake.” 

Id. at 882. It rejected any attempts by Congress to evade constitutional standards recognized by 
the courts and invoked the Supreme Court’s admonition in City ofBoerne v. Flores, 521 U.S. 
507, 536 (1997) that “[wjhen the political branches of the Government act against the 
background of a judicial interpretation of the Constitution already issued, it must be understood 
that in later cases and controversies the Court will treat its precedents with the respect due them 
under settled principles, including .stare decisis, and contrary expectations must be 
disappointed.” 549 F.3d at 871 . 

In addition to asserting a strong role for the courts to review executive and legislative 
action, the Doe court also invoked its authority to interpret certain provisions of the statute in a 
way that would preserve their constitutionality. Id. at 883-85. Where the court felt its 
interpretive authority could go no further, it made recommendations to the govermnent for future 
actions so that it could avoid actions that would render the statute constitutional as applied. Id. 
As a result, the court, including Judge Sotomayor, struck a balance between preserving the 
statute and protecting civil liberties. 

In Bartlett v. New York State Board of Law Examiners, 970 F. Supp. 1094, 1134 
(S.D.N.Y. 1997), Judge Sotomayor considered the appropriate standard of review for an equal 
protection claim under the Americans with Disabilities Act (“ADA”) in view of City of Boerne v. 
Flores, 500 U.S. 926 (1997). In Boerne, the Supreme Court invalidated the Religious Freedom 
Restoration Act on the grounds that the Fourteenth Amendment authorized Congress to enforce 
existing rights, but did not allow Congress to create substantive rights. In the ADA context. 
Judge Sotomayor reasoned that “[a]t the very least, Boerne tells us that Congress may not, under 
the ADA, directly alter the level of scrutiny afforded the disabled under the Equal Protection 
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Clause.” 970 F. Supp. at 1134. She went on to note, however, that whether courts could 
themselves adopt a heightened level of scrutiny in response to the explicit Congressional 
suggestion in the text of the ADA remained an open question, and that it was one for the 
Supreme Court, not the district court, to decide. Id. at 1134-1135, Judge Sotomayor allowed the 
claim to proceed but then applied a rational basis standard to conclude that no equal protection 
violation had occurred. 

This case highlights the extent to which Judge Sotomayor’ s jurisprudence is guided by, 
and constrained by, legal precedent. Accordingly, although she lauded the plaintiff and praised 
her “superior effort” and “courage” in the face of “crippling” challenges. Judge Sotomayor’s 
respect for the plaintiff did not prevent her from applying the law to dismiss some of the 
plaintiffs claims. 

Judge Sotomayor similarly urged a close adherence to the language of Boerne in Hankins 
V, Lyght, 441 F.3d 96, 105 (2d Cir. 2006). In that case. Judge Sotomayor dissented from a 
majority opinion that distinguished Boerne to hold that the Religious Freedom and Restoration 
Act (“RFRA”) was constitutional. The majority concluded that the RFRA represented a 
constitutionally valid amendment to the Age Discrimination in Employment Act (“ADEA”). 

441 F.3d 109. Judge Sotomayor dissented from the majority’s consideration of the constitutional 
issues, arguing that because the RFRA was irrelevant to the dispute, the majority “violate[d] a 
cardinal principle of judicial restraint[.]” Id. Although she declined to engage in the debate 
regarding RFRA’s constitutionality, she emphasized that Boerne had established that RFRA 
went far beyond the substantive protections of the First Amendment, and implicitly questioned 
the majority’s disregard of Boerne' s holding. Id. at 1 12. 

While Judge Sotomayor has frequently joined decisions recognizing a strong role for the 
judiciary, she also recognizes and respects constitutional limitations on the courts. For example, 
in Connecticut v. Cahill, 217 F.3d 93 (2d Cir. 2000), a dispute involving fishing rights between 
the states of Connecticut New York, Judge Sotomayor dissented from the majority’s decision to 
hear the case, arguing that the Supreme Court had exclusive jurisdiction over all controversies 
between the states, id. at 105. 
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Americans for Democratic Action 


1625 K Street, N.W. * Suite 210 * Washington, D. C. 20006 
(202) 785-5980 * FAX (202) 785-5969 
http://wvvw, adaction.org * email: www.adaction@ix.netcom.com 
Where it ’s more than fust politics. It 's about taking a stand. 


July 10,2009 


Dear Senator: 

On behalf of Americans for Democratic Action, (ADA), we write to support the nomination of Judge 
Sonia Sotomayor to be an Associate Justice of the United States Supreme Court. She is a brilliant jurist 
who, in her distinguished career, has worked at almost every level of our judicial system - as a 
prosecutor, litigator, trial court and appellate judge - and would bring more federal judicial experience 
to the Supreme Court than any Justice in 100 years. 

President Obama has stated that he sought someone with a sharp and independent mind, and a record of 
excellence and integrity. He wanted a nominee who rejects ideology and shares his deep respect for our 
nation’s Constitutional values. 

Upholding those Constitutional values requires more than just the intellectual ability to apply a legal rule 
to a set of facts. It requires a common sense understanding of how laws affect the daily realities of 
people’s lives. Judge Sotomayor embodies those qualities. 

As a trial judge, she earned a reputation as a sharp and fearless jurist who does not let powerful interests 
bully her into departing from the rule of law. In 1995, for example, Judge Sotomayor ended the baseball 
strike by issuing an injunction against major league baseball owners. 

Judge Sotomayor served 1 1 years on the U.S. Court of Appeals and has participated in more than 3000 
panel decisions. She has authored roughly 400 opinions, handling difficult issues of Constitutional law, 
complex procedural matters and lawsuits involving complicated business organizations. 

In addition to her distinguished judicial service. Judge Sotomayor is a Lecturer at Columbia University 
Law School and was also an adjunct professor at New York University Law School until 2007. 

Her life experience is an inspiring American story. Her three decade career provides Judge Sotomayor 
with unique qualifications to be the next Supreme Court Justice. 

For these reasons, I urge you to vote for the confirmation of Judge Sonia Sotomayor to the U.S. 

Supreme Court before the August recess. 


Sincerely, 



Legislative Director 


President Richard Parker * Executive Committee Chair Allen Kukovich * Counsel Jack Blum * Treasurer Jim Clarke 
Secretary Maria Wilkinson * Natimal Director Michael J. Wilson 
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A M E R 1 CANS 

UNITED 
FOR LIFE 


May 4, 2009 

The Honorable Patrick J. Leahy 
United States Senate 
Committee on the Judiciaiy 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Senator Leahy ; 

We undeistand that Associate Justice of the Supreme Court, David Souter will retire at the end of the 
Court's current term. The President will soon send to the United States Senate a nominee to our 
highest court. 

Americans United for Life is a public-interest law and policy organization whose vision is a nation in 
which everycme is welcomed in life and protected in law. We will oppose any nominee to the Court 
who believes social activism trumps interpreting the Constitution. 

The Constitutionally-protected right to self-government is threatened when judges arrogate to 
themselves tlte legislature’s power to craft public policy. The most important question a nominee for 
the Supreme Court must answer is to articulate their judicial philosophy: will they advance an agenda 
that limits the right of the people to determine the content of abortion-related laws through the 
democratic process? 

The President has expressed a public commitment to reducing the frequency of abortion in the United 
States. Appointing a nominee who intends to read the Freedon of Choice Act into the Constitution 
will undermine that objective, increase the number of abortions natimiwide, and further 
disenfranchise millions of Americans who want to settle this issue through the democratic process. 

Furthermore, elevating abortion to a fundamental right on the same plane as the freedom of speech 
would void common-sense abortion regulations that the vast majority of Americans support, like the 
prohibition on partial-birth abortion. Such a move would also require ta.xpayer funding of abortion, 
eliminate informed consent and parental notice and consent laws, state requirements that abcations be 
done only by physicians, and more. A judicial nominee who intends to pursue such a radical agenda 
should be summarily rejected by the Senate. 

In the days ahead, we look to our Senators to uphold their duty to raise serious questions on the 
nominee’s judicial philosophy and reject any nominee who places personal preference over upholding 
the Constitotion. 


Sincerely, 



Charmaine Y oest, Ph.D. 
PresidMt and CEO 


310 South Peoria Street | Suite 500 | Chicago, IL 60607 | 312-568-47DO 
1413 K Street, NW | Suite 1000 | Washington, DC 20005 | 202-289-1478 
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The Honorable Patrick J. Leahy 
Chairman 

U.S. Senate Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, D.C, 20510 

The Honorable Jeff Sessions 
Ranking Member 

U.S. Senate Committee on the Judiciary 
152 Dirksen Senate Office Building 
Washington, D.C. 20510 


July 10, 2009 


Dear Chairman Leahy and Ranking Member Sessions: 

I am writing today because of Americans United for Life’s deep concern about the nomination of 
Judge Sonia Sotomayor to the United States Supreme Court. Based on our research, we believe 
that Judge Sotomayor’s judicial philosophy is far outside of the mainstream, and that her confir- 
mation will dramatically shift the dynamics of the Court. Contrary to conventional wisdom, 
Judge Sotomayor’s nomination to replace Justice David Souter is not a philosophical 1-for-l 
switch; instead, we believe that on the controversial issues of the day, like abortion, she will be 
worse than Souter. 

We at Americans United for Life, like most Americans, believe that a nominee’s judicial phi- 
losophy goes to the heart of his or her qualifications to serve on the United States Supreme 
Court. Based on Judge Sotomayor’s judicial philosophy and involvement with the radical pro- 
abortion organization, the Puerto Rican Legal Defense and Education Fimd (“PRLDEF”), we 
believe that a Justice Sotomayor would undermine any efforts by our elected representatives to 
pass even the most widely accepted regulations on abortion. 


During the twelve years that Judge Sotomayor served as a governing board member of the 
PRLDEF, the organization filed six amicus briefs in five abortion-related cases before the Su- 
preme Court. In Planned Parenthood v. Casey (1992), the Fund urged the Court to apply strict 


1413 K St. NW, Suite 1000 | Washington, DC 20005 | 202-289-1478 
3 10 S. Peoria St., Suite 500 1 Chicago, IL 60607 | 312-568-4700 
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scrutiny and strike down Pennsylvania’s informed consent requirements and reflection period. 
The Fund declared that it “oppose[d] any efforts to ... in any way restrict the rights recognized 
in Roe v. Wade .” compared abortion to the First Amendment right to free speech, and argued 
that any “burden” on the right to abortion was unconstitutional. Justice Souter, however, voted 
in Casey to uphold Pennsylvania’s informed consent law and 24-hour reflection period. 

In Ohio V. Akron Center for Reproductive Health (1990) and Casey (1992), the Fund asked the 
Court to strike down parental involvement statutes, arguing in Akron that “adolescent women’s 
right to choose [should] not [be] infringed by [parental] notification statutes,” and insisted that 
minors should be “protected against parental involvement that might prevent or obstruct the ex- 
ercise of their right to choose.” Justice Souter, however, has twice voted to uphold state parental- 
involvement laws, f Casey ( 1 992) and Lambert v. Wicklund ( 1 997)). 

In Williams v. Zbaraz (1980) and Rust v. Sullivan (1991), the Fund argued strongly in favor of 
American taxpayer-funded abortion. In Zbaraz . the Fund unsuccessfully argued that abortions 
must be publicly funded and that failure to do so was “discriminat[ory]” and a violation of equal 
protection guarantees. Furthermore, the Fund unsuccessfully argued in Rust that since abortion 
is a “fundamental right,” restrictions on taxpayer funding through Title X that prohibited its use 
to refer for abortions should be invalidated. Finally, the Fund argued in Webster v. Reproductive 
Health Services (1989) that the Court should apply strict scrutiny and strike down limitations on 
the use of state resources to provide abortions. Justice Souter, however, voted with the Supreme 
Court in Rust to uphold prohibitions on the use of taxpayer dollars for abortion counseling and 
referrals. 

In Webster v. Reproductive Health Services ( 1 989), the Fund argued that record keeping and re- 
porting requirements relating to abortion were solely designed to “harass” abortion patients and 
providers. Also, in Casev (1992), the Fund unsuccessfully urged the Court to apply strict scru- 
tiny and strike down Pennsylvania’s record keeping and reporting requirements. Justice Souter, 
however, voted in Casev to uphold a portion of Pennsylvania law that required “record keeping 
and reporting” on abortions performed in the state, viewing such requirements as “reasonably 
directed to the preservation of maternal health.” 

Despite his support for Roe vs. Wade . Justice Souter voted repeatedly to uphold laws such as 
limits on taxpayer funding for abortion, informed consent, and parental notification - which polls 
show are supported by at least 70 percent of the American public - whereas the PRLDEF consis- 
tently argued that such common sense regulations were unconstitutional. 

Just recently. Judge Sotomayor stated in an interview with U.S. Sen. Jim DeMint (R-S,C.) that 
she had never thought about whether an unborn child has constitutional rights. This lack of re- 
flection in a time when Americans are more pro-life than ever before can only lead us to believe 
she is not only completely out of touch with American values, but would threaten the legal pro- 
tections for unborn children at any stage in pregnancy, including late-term, nearly viable babies. 

We have attached our “top ten” questions for your use during the hearing. Please consider ask- 
ing Judge Sotomayor these questions, which may also be found on AskSotomayor.com. Ameri- 

Americans United for Life letter on nomination of Judge Sotomayor ~ Page 2 
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cans and their elected representatives deserve to learn more about Judge Sotomayor’s judicial 
philosophy before she is given a lifetime appointment to our nation’s highest court. 


Sincerely, 



Charmaine Yoest, Ph.D. 

President & CEO, Americans United for Life 


CC: 

The Honorable Harry Reid, Majority Leader 
The Honorable Mitch McConnell, Minority Leader 
Members of the Senate Committee on the Judiciary 

Attachment 


Americans United for Life letter on nomination of Judge Sotomayor - Page 3 
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The Honorable Harry Reid 

Majority Leader 

United States Senate 

522 Hart Senate OfBce Building 

Washington, DC 20510 

The Honorable Mitch McConnell 

Minority Leader 

United States Senate 

361 A Russell Senate Office Building 

Washington, DC 20510 

July 23, 2009 

Dear Majority Leader Reid and Minority Leader McConnell: 

On July 8, 2009, 1 sent a letter on behalf of Americans United for Life to members of the United 
States Senate Judiciary Committee, requesting that they carefully question Judge Sotomayor 
about her judicial philosophy and her involvement with the Puerto Rican Legal Defense and 
Education Fund (“PRLDEF”), I also testified in Judge Sotomayor’s hearing about our concern 
that Judge Sotomayor would be an activist on the Supreme Court. We were pleased that mem- 
bers of the Committee asked Judge Sotomayor thoughtful questions covering these important 
topics. However, we were deeply disappointed that Judge Sotomayor’s answers did not relieve 
our concerns. Therefore, I am writing today to urge you and your colleagues in the United States 
Senate to vote against Judge Sotomayor’s nomination to the United States Supreme Court. 

We at Americans United for Life, like most Americans, believe that a nominee’s judicial phi- 
losophy goes to the heart of his or. her qualifications to serve on the United States Supreme 
Court. Before her hearing, we were concerned that Judge Sotomayor’s judicial philosophy was 
far outside of the mainstream, based on her record of prior statements and her involvement with 
the PRLDEF. We feared that as a justice. Judge Sotomayor would undermine any efforts by our 
elected representatives to pass even the most widely accepted regulations on abortion and cir- 
cumvent the will of the people. 

During her hearing, Judge Sotomayor failed to adequately justify statements she made that re- 
flected an activist philosophy. One misstatement might truly be a poorly chosen “rhetorical 
flourish,” as she described her “wise Latina” comment. However, Judge Sotomayor has repeat- 
edly made statements while serving as a judge which demonstrate that she does not understand 
or respect the appropriate role of a Supreme Court Justice. Furthermore, Judge Sotomayor has 
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flip-flopped on her view of the role of foreign law in American jurisprudence, an area of judicial 
activism that greatly concerns many Americans. Prior to her hearing. Judge Sotomayor stated 
that foreign law could be “relevant to the solution of a question” before a court. In her hearing, 
however, she stated that she would “not use foreign law to interpret the Constitution or American 
statutes.” After the hearing, she changed her position yet again. In an answer to a written fol- 
low-up question from Senator Cobum, she stated that “in limited circumstances, decisions of 
foreign courts can be a source of ideas informing our understanding of our own constitutional 
rights.” Judge Sotomayor’s inconsistency on this topic leads us to believe that as a Justice, she 
will consider whatever sources of law she deems relevant, even if those sources are not part of 
American constitutional, statutory, or case law. 

Additionally, Judge Sotomayor did not provide satisfactory answers to questions about whether 
she agreed or disagreed with radical positions taken by the PRLDEF in its six briefs filed in five 
abortion-related cases during the twelve years that she served as a governing board member of 
the Fund. (Judge Sotomayor also served as Chairman of the Litigation Committee which re- 
viewed and recommended a litigation program for the Fund during her service.) While Judge 
Sotomayor stated that she did not review the briefs, she acknowledged that she “did know that 
the fund had a health-care docket that included challenges to certain limitations on a woman's 
right to terminate her pregnancy under certain circumstances.” It is difficult to believe that Judge 
Sotomayor, who was described in the New York Times as an “involved and ardent supporter of 
their various legal efforts during her time with the group,” was not thoroughly familiar with and 
did not agree with arguments made by the PRLDEF in these abortion cases. 

In Planned Parenthood v. Casev (1992), the Fund urged the Court to apply strict scrutiny and 
strike down Pennsylvania’s informed consent requirements and reflection period. The Fund de- 
clared that it “oppose[d] any efforts to ... in any way restrict the rights recognized in Roe v. 
Wade .” compared abortion to the First Amendment right to free speech, and argued that any 
“burden” on the right to abortion was unconstitutional. 

In Ohio V. Akron Center for Reproductive Health (1990) and Casev (1992), the Fund asked the 
Court to strike down parental involvement statutes, arguing in Akron that “adolescent women’s 
right to choose [should] not [be] infringed by [parental] notification statutes,” and insisted that 
minors should be “protected against parental involvement that might prevent or obstruct the ex- 
ercise of their right to choose.” 

In Williams v. Zbaraz (1980) and Rust v. Sullivan (1991), the Fund argued strongly in favor of 
American taxpayer-funded abortion. In Zbaraz . the Fund unsuccessfully argued that abortions 
must be publicly funded and that failure to do so was “discriminat[ory]” and a violation of equal 
protection guarantees. Furthermore, the Fund unsuccessfully argued in Rust that since abortion 
is a “fundamental right,” restrictions on taxpayer funding through Title X that prohibited its use 
to refer for abortions should be invalidated. Finally, the Fund argued in Webster v. Reproductive 
Health Services (1989) that the Court should apply strict scrutiny and strike down limitations on 
the use of state resources to provide abortions. 


Americans United for Life letter on nomination of Judge Sotomayor - Page 2 
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In Webster v. Reproductive Health Services (1989), the Fund argued that record keeping and re- 
porting requirements relating to abortion were solely designed to “harass” abortion patients and 
providers. Also, in Casey (1992), the Fund unsuccessfully urged the Court to apply strict scru- 
tiny and strike down Pennsylvania’s record keeping and reporting requirements. 

Furthermore, it is striking that while the PRLDEF repeatedly argued during Judge Sotomayor’s 
time of service that abortion, which is not in the text of the Constitution and is not part of the 
fabric of American history, was a “fundamental right,” Judge Sotomayor was unable to justify 
her failure to see the Second Amendment right to bear arms as a fundamental right. This failure 
to recognize the “fundamental” nature of enumerated Constitutional rights, while simultaneously 
claiming that unenumerated rights are “fundamental,” is deeply troubling in a Supreme Court 
nominee whose job, if confirmed, will be to apply, not re-invent, our written Constitution. 

As a circuit court judge. Judge Sotomayor is obligated to follow Supreme Court precedent. 
However, as a Supreme Court Justice, Judge Sotomayor will have no higher court whose deci- 
sions she must follow; rather, she will author precedents that other courts must follow. There- 
fore, her judicial philosophy, as reflected in her speeches and activism with the PRLDEF, is quite 
possibly the single most important factor to be evaluated in considering her nomination to the 
Supreme Court. Perhaps, as a Justice, Judge Sotomayor would exercise the restraint she gener- 
ally exhibited on the Circuit Court, rather than the activist philosophy she demonstrated in her 
speeches and advocacy. However, we feel that this is too great of a risk to take with a lifetime 
appointment to our highest court. 

Americans want Justices on the Court who apply the law, not make policy. We respectfully ask 
that you vote against Judge Sotomayor’s nomination. This vote will be recorded in AUL Ac- 
tion’s annual scorecard. 

Sincerely, 


Charmaine Yoest, Ph.D. 

President & CEO, Americans United for Life 

CC: 

Members of the United States Senate 


Americans United for Life letter on nomination of Judge Sotomayor - Page 3 
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Top Ten Questions for Judge Sotomayor 

Question 1: Under Article I of the U.S. Constitution, all legislative power 
belongs to Congress. The judiciary is given no legislative role. Do you 
believe that this is and continues to be the appropriate structure for our 
government? 

Question 2: What did you mean when you said in 2005 that “the Court of 
Appeals is where policy is made?” 

Question 3: In 1973, the U.S. Supreme Court “found" the right to abortion 
in the due-process clause of the Fourteenth Amendment. Strong 
disagreement on this issue continues to abound. Do you think the role of 
the Supreme Court is to settle public debates? Do you agree with the 
plurality opinion in Planned Parenthood v. Casey that when the Supreme 
Court has decided a debated question, the contending sides should accept 
that resolution and go home? 

Question 4: Do you believe that Roe v. Wade is an “established 
precedent,” or, in other words, “settled law?” 

Question 5: You have expressed support for maintaining "settled law.” 
What if a case becomes “unsettled" or refined by subsequent rulings, as in 
the case of Roe v. Wade? When is it appropriate to overturn a precedent? 

Question 6: While you were a board member of the Puerto Rican Legal 
Defense and Education Fund (PRLDEF), the Fund repeatedly argued that 
abortion was a “fundamental right” and that any state limits on abortion 
should be examined with strict scrutiny. How can abortion be a 
“fundamental right” if it is not found in the text of the Constitution and was 
never recognized as a right in American history prior to Roe v. Wade? 

Question 7: Do you agree with Justice Souter that strict scrutiny need not 
apply to common-sense regulations of abortion, such as informed-consent 
and parental-involvement laws, or do you agree with the PRLDEF that 
none of these laws are Constitutional? In other words, do you agree with 
the Fund that it violates the Constitution for a state to give women all 
available information about abortion and potential risks to their health? 
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And do you agree with the Fund that it violates the Constitution for a state 
to require parental involvement in a child’s abortion decision? 

Question 8: Do you agree with Justice Souter that the Constitution does 
not require the use of taxpayer dollars for abortions, or do you agree with 
the PRLDEF that taxpayer funding of abortion is Constitutionally required? 

Question 9: Is the question of when human life begins a scientific or a 
religious question? 

Question 10: It has been reported that in an interview with a U.S. senator, 
you stated that you had never thought about whether an unborn child has 
constitutional rights. Is that a correct representation of what you said? 
Would you care to clarify? Furthermore, are there any other groups of 
human beings whose rights, or lack thereof, you have never considered? 
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Worse than Souter: A Comparison Chart 

As Americans United for Life President & CEO Charmaine Yoest wrote in the Washineton Times : 

When President Obama nominated Judge Sonia Sotomayor to the U.S. Supreme Court, the 
conventional wisdom was that she would be an apt replacement for retiring Justice David H. Souter, 
maintaining the high court’s “balance” — or, more accurately, its lopsided liberal tilt. 

“But Team Obama knows something most Americans don’t. When it comes to the landmark 1973 
decision Roe v. Wade and the abortion cases that have since made it to the Supreme Court, 
Sotomayor is no Souter. Rather, her record shows that for the overwhelming majority of Americans 
who support at least some restrictions on abortion, she is worse than Justice Souter — reading a 
“fundamental right” to abortion into the Constitution. 

The following chart, compiled by AUL’s legal experts, gives in-depth background on how Supreme 
Court Justice David Souter’s record compares with Judge Sotomayor’s history of abortion advocacy 
through her work with the Puerto Rican Legal Defense and Education Fund (PRLDEF), Judge 
Sotomayor has never disavowed the fund’s radical pro-abortion views, which were fully on display 
during her twelve years as an active member of its governing board. 



Abortion 


Issue 

Justice Souter 

Judge Sotomayor 
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Overall View of 
“Right” to Abortion 

In his abortion decisions, including 
Planned Parenthood v. Casey 
( 1 992), Justice Souter has treated 
abortion as a constitutionally 
protected - but not fundamental - 
right. Thus, under his view, states, 
while not able to completely 
prohibit abortion, may enact 
common-sense regulations on 
abortion. 

Justice Sotomayor has a long record of 
leadership and activism with the 

Puerto Rican Legal Defense and 
Education Fund (PRLDEF), a group 
that sees abortion as a fundamental 
right akin to the right to free speech 
and the right to vote - rights that, 
unlike abortion, are actually 
enumerated in the Constitution. She 
has never disavowed the positions that 
the PRLDEF held on her watch. 

Before becoming a judge, she served 
as a member of the governing board of 
the PRLDEF and was, according to a 
number of the fund’s lawyers, “an 
involved and ardent supporter of their 
various legal efforts” (New York Times, 
May 28, 2009). In at least six amicus 
briefs filed in U.S. Supreme Court 
abortion cases (between 1980 and 
1992), PRLDEF argued that abortion 
is a fundamental right and that any 
restrictions on abortion are subject to 
the harshest level of judicial scrutiny. 
As a result, it argued, such regulations 
should be ruled unconstitutional - 
particularly the common-sense 
regulations that Judge Souter has 
consistently upheld. 

State Policy Declaring 
that Life Begins at 
Conception 

No information. 

Based on her view of abortion as 
expressed in the PRDLEF briefs. 

Judge Sotomayor would likely vote to 
invalidate such statements as a threat 
to what she perceives as a woman’s 
fundamental right to an abortion. 

In fact, in Webster v. Reproductive 
Health Services (1989), PRDLEF 
urged the Supreme Court to invalidate 
a Missouri law in its entirety including 
a preamble declaring that the state’s 
aolicy position that human life begins 
at conception. 
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Freedom of Choice 

Act (FOCA) 

FOCA treats abortion as a 
fundamental right - a view the 
Justice Souter has repeatedly 
rejected. 

Based on arguments made in PRLDEF 
amicus briefs. Judge Sotomayor 
believes that abortion is a fundamental 
right and will likely read FOCA’s 
radical principles into the U.S. 
Constitution. 

Partial-Birth 

Abortion 

In Stenberg v. Carhart (2000) and 
Gonzales v. Carhart (2007), Justice 
Souter voted to strike down both 
state and federal bans on partial- 
birth abortion. 

Based on her view that abortion is a 
fundamental right, Judge Sotomayor 
would likely vote to strike down any 
federal or state ban on partial-birth 
abortion. 

Limitations on Post- 
Viability Abortion 

No information. 

Judge Sotomayor’s PRLDEF record 
indicates she would be firmly against 
such limitations. In fact, in the brief it 
filed in Webster v. Reproductive 

Health Services (1989), the PRDLEF 
urged the Supreme Court to strike 
down a Missouri law requiring 
viability testing before certain 
abortions — calling such testing 
‘useless and expensive.” 
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Informed Consent 

In Planned Parenthood v. Casey 
(1992), Justice Souter voted to 
uphold Pennsylvania’s informed 
consent law and 24-hour reflection 
period. 

Based on her view that abortion is a 
fundamental right, Judge Sotomayor 
would likely vote to strike down state 
informed consent laws, denying 
women complete and accurate medical 
information about abortion, its 
complications, and its consequences. 

In an amicus brief filed in Casey, 
PRLDEF urged the Court to apply 
strict scrutiny and strike down 
Pennsylvania’s informed consent 
requirements and reflection period. 

The Fund declared that it “opposefdj 
any efforts to ... in any way restrict 
the rights recognized in Roe v. 

Wade;” compared abortion to the 
specifically-enumerated right to free 
speech, and argued that any 
“burden” on the right to abortion 
was unconstitutional. 

Earlier in Webster v. Reproductive 
Health Services (1989), the Fund had 
opposed a requirement that 
physicians personally counsel 
women seeking an abortion - a 
requirement that the Supreme 

Court has found to be medically 
appropriate and completely 
reasonable. Moreover, it 
characterized informed consent 
requirements as “intrusive,” 
“distorted,” and “designed to 
frighten women from obtaining 
abortions.” 

Ultrasound 

Requirements 

No information. 

Judge Sotomayor ’s PRDLEF record 
indicates she is against such 
requirements. The Fund’s brief in 
Webster v. Reproductive Health 
Sei-vices (1989) argued against 
“ultrasound testing” for every 
abortion. 
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Parental Involvement 


Justice Souter has twice voted to 
uphold state parental-involvement 
laws: Planned Parenthood v. Casey 
(1992) (Pennsylvania’s parental- 
consent law) and Lambert v, 
Wicklund (1997) (Montana’s 
parental-notice law). 

Moreover, in Ayotte v. Planned 
Parenthood (2006), he voted to 
overturn a lower court’s injunction 
invalidating New Hampshire’s 
parental notice law in its entirety, 
recognizing that the law would 
likely be constitutional in (at least) 
some applications. 


Based on her view that abortion is a 
fundamental right. Judge Sotomayor 
would likely vote to strike down both 
parental-consent and parental-notice 
laws, failing to protect both children 
and parental rights. 

In an amicus brief filed in Ohio v. 
Akron Center for Reproductive Health 
(1990), PRLDEF again declared, “The 
Fund opposes any efforts to ... in 
any way restrict the rights 
recognized in Roe v. Wade” and 
championed on a “fundamental right 
to abortion. Moreover, it argued that 
■‘adolescent women’s right to choose 
[should] not [be] infringed by 
[parental] notification statutes,” 
insisting that minors should be 
■‘protected against parental 
involvement that might prevent or 
obstruct the exercise of their right to 
choose.” The Supreme Court rejected 
these arguments and upheld the law. 

Later, in an amicus filed in Casey . 
(1992), PRLDEF unsuccessfully urged 
the Court to ignore its previous ruling 
in Akron and to strike down 
Pennsylvania’s parental-consent law. 
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Limits on the Use of 
Taxpayer Funding 


In Rust V. Sullivan (1991), Justice 
Souter voted to uphold prohibitions 
on the use of federal Title X fundingj 
for abortion counseling and 
referrals. 


In Center for Reproductive Rights v. 
Bush (2002), Judge Sotomayor, then 
with the Second Circuit and bound by 
both U.S. Supreme Court and Second 
Circuit precedents, upheld the 
Mexico City policy” (which prohibits 
non-govemmental organizations from 
using taxpayer funding to advocate for 
abortion overseas) against a challenge 
from an abortion advocacy group. 
Ultimately, Judge Sotomayor agreed 
with the government’s argument that it 
had a rational basis for favoring “the 
anti-abortion position over the pro- 
choice position” with public funds. 


However, in two separate amicus 
briefs filed before the U.S. Supreme 
Court, the PRLDEF argued against 
limitations on taxpayer funding of 
abortions. Specifically, Williams v. 
Zbaraz ( 1 980), the Fund 
unsuccessfully argued that all 
“medically necessary” abortions 
(essentially, code words for abortion- 
on-demand) must be publicly funded 
and that failure to do so was 
“discriminat[ory]” and a violation of 
equal protection guarantees. 

Later, in Rust v. Sullivan (1991), the 
Fund again unsuccessfully argued that, 
since abortion is a “fundamental 
right,” restrictions on Title X funding 
that prohibited the use of such funding 
to counsel on or refer for abortions 
should be invalidated. 
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Limitations on the 

Use of State Facilities 
and Personnel for 
Abortions 

Given Justice Sorter’s support for 
other limitations on the use of 
taxpayer funding to promote or 
provide abortions, it is likely that he 
would find limitations on the use of 
state facilities and personnel 
constitutional. 

Based on her view that abortion is a 
fundamental right. Judge Sotomayor 
would likely vote to strike down any 
meaningful limits or prohibitions on 
the use of state facilities (such as 
public hospitals) or personnel for 
abortions. 

In an amicus brief filed in Webster v. 
Reproductive Health Services (1989), 
PRLDEF unsuccessfully urged the 
Court to apply strict scrutiny and strike 
down limitations on the use of state 
resources to provide abortions. The 
Fund argued that abortion is a 
“precious right;” that“all state-created 
obstacles” should be reviewed under 
strict scrutiny (the highest standard of 
judicial review reserved for 
fundamental rights); and that 
regulations that might increase the cost 
of abortion or decrease the ease of its 
availability were unconstitutional. 

Regulation of 
Abortion Providers 

(includes regulation of 
the facilities and 
personnel that perform 
abortions) 

In Mazurek v. Armstrong ( 1 997), 
Justice Souter voted to uphold a 
Montana statute “restricting [the] 
performance of abortions to licensed 
physicians” only (i.e., “physician- 
only” requirement). 

Moreover, while Justice Souter was 
on the Court, the Supreme Court 
twice refused to hear appeals of 
lower court rulings upholding 
comprehensive state abortion clinic 
regulations. Greenville Women s 
Clinic V. Bryant (reviewed denied in 
2001 and again in 2003). 

Based on her view that abortion is a 
fundamental right. Judge Sotomayor 
would likely vote to strike down any 
meaningful regulation of the facilities 
or specific medical personnel that 
perform or assist in the performance of 
abortions. 
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Abortion Reporting 

[n Planned Parenthood v. Casey 
(1992), Justice Souter voted to 
uphold a portion of a Pennsylvania 
law that required “record keeping 
and reporting” on abortions 
performed in the state, viewing such 
requirements as “reasonably 
directed to the preservation of 
maternal health.” 

Based on her view that abortion is a 
fundamental right. Judge Sotomayor 
would likely vote to strike down 
reporting requirements on the 
incidence of abortion and its 
complications as “burdensome” on 
abortion providers. 

[n an amicus brief filed in Casey 

3992), PRLDEF unsuccessfully urged 
the Court to apply strict scrutiny and 
strike down Pennsylvania’s record 
keeping and reporting requirements. 

Earlier, in Webster v. Reproductive 
Health Services (1989), PRLDEF 
argued that such requirements were 
solely designed to “harass” abortion 
patients and providers, completely 
ignoring the need for meaningful data 
in assess the safety and efficacy of 
abortion. 

Regulation of 
Abortifacients 

(RU-486) 

No information. 

Based on her view that abortion is a 
fundamental right. Judge Sotomayor 
would likely vote to strike down any 
regulation of abortifacients. 

Funding of Abortion 
Alternatives 

(includes direct 
subsidies and “Choose 
Life” license plates) 

Since Justice Souter joined the 
Court, the Supreme Court has 
refused to review decisions in three 
legal challenges to “Choose Life” 
license plate programs: Rose v. 
Planned Parenthood (2004) 
(successful challenge to South 
Carolina’s program); ACLU v. 
Breseden (2006) (unsuccessful 
challenge to Tennessee’s program); 
and Stanton v. Arizona Life 

Coalition (2008) (successful 
challenge by pro-life group to 
Arizona’s refusal to issue the 
specialty plates despite the group’s 
compliance with all legal 
prerequisites). 

No information. 

Legal Protection of the Unborn 
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Issue 

Justice Souter 

Judge Sotomayor 

Unborn Victims of 
Violence (also known 
as “fetal homicide” 
and “fetal assault”) 

No infonnation. 

No information. 

Wrongful Birth and 
Wrongful Death 
(Civil) Lawsuits 

In Smith v. Cote (1986), a case that 
Justice Souter decided as a member 
of the New Hampshire Supreme 
Court, he recognized a cause of 
action for wrongful birth: 
essentially, a claim brought by the 
parents arguing that, but for a 
physician’s negligence in making 
prenatal diagnoses, they would have 
aborted a disabled, deformed, or 
sick child. Justice Souter and the 
majority held that, in some 
circumstances, parents may be 
injured by the imposition of 
extraordinary liabilities following 
the birth of a child. 

However, Justice Souter and the 
majority rejected the wrongful-life 
claim (brought on behalf of the child 
and arguing that the child should 
never have been bom), holding that 
the courts should not become 
involved in deciding whether a 
given person’s life is or is not 
worthwhile, and stating that “[t]he 
right to life, and the principle that all 
are equal under the law, are basic to 
our constitutional order.” 

No information. 

Wrongful Death 
(Civil) Lawsuits in 
Death of Unborn 
Child 

No information. 

No information. 

Born-Alive Infant 

Protection 

No information. 

No information. 

Abandoned Infant 
Protection (also 
known as “Baby 
Moses” laws) 

No information. 

No information. 
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Biotechnologies 

Issue 

Justice Souter 

Judge Sotomayor 

Bans on Human 
Cloning 

S)o information. 

No information. 

Bans on Destructive 
Embryo Research 
(DER) 

So information. 

No information. 

Bans on State 

Funding of DER 

So information. 

No information. 

Policies Promoting 
Adult Stem-Cell 
Research and Other 
Ethical Alternatives 

So information. 

No information. 

Regulation of Assisted 
Reproductive 
Technologies (such as 
IVF) 

No information. 

In Saks v. Franklin Covey Co (2003), 
Judge Sotomayor Joined a Second 
Circuit opinion rejecting a claim that 
exclusion from coverage of surgical 
impregnation procedures, including in 
vitro fertilization, violated Title VII 
and the “Pregnancy Discrimination” 
Act. 

End of Life 

Issue 

Justice Souter 

Judge Sotomayor 

Assisted Suicide 

In both Washington v. Glucksberg 
(1997) and Vacco v. Quill (1997), 
Justice Souter declined to find a 
federal constitutional right to 
assisted suicide, upholding state 
bans (in Washington and New York, 
respectively) on assisting a suicide. 

However, in Gonzales v. Oregon 
(2006), Justice Souter and the 
majority ruled that the federal 
“Controlled Substances Act” did not 
authorize the United States Attorney 
General, through interpretive rule, to 
prohibit the prescription of federal- 
regulated drugs for use in physician- 
assisted suicide. 


Promotion of 
Palliative Care 

No information. 

No information. 
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Healthcare Freedom of Conscience 

Issue 

Justice Souter 

Judge Sotomayor 

Protection for 
Individual Healthcare 
Providers 

No information. 

No information 

Protection for 

Healthcare 

Institutions 

No information. 

No information. 

Protection for 
Insurance Providers 

and Other Healthcare 
Pavers 

No information. 

No information. 

First Amendment Right 
Demonstrate 

ts of Abortion 

)rs 

Issue 

Justice Souter 

Judge Sotomayor 

Constitutionality of 
“Bubble Zones” 

Justice Souter has repeatedly upheld 
municipal, city, and other 
ordinances prescribing a “bubble 
zone” around abortion clinics 
(within which demonstrators may 
not enter or engage in protected 

First Amendment speech). See e.g., 
Madsen v. Women 's Health Center 
( 1 994); Schenck v. Pro-Choice 
Network of Western New York 
(1997), and Hill v Colorado (2000). 

No information. 

Other Related Issues 

In Scheidler v. NOW, Justice Souter 
and the majority ruled that the 
federal “Racketeer Influenced and 
Corrupt Organizations Act” (RICO) 
could not be used in an effort to 
sustain a nationwide injunction and 
a damage award against anti- 
abortion demonstrators. 

In Amnesty America v. Town of West 
Hartford (2004), .fudge Sotomayor 
permitted demonstrators (who 
happened to be pro-life) to maintain 
their Fourth Amendment claims of 
unreasonable seizure against the town 
of West Hartford for the officers’ use 
of allegedly excessive force in 
countering the demonstrators’ passive 
resistance to arrest. 
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July 7, 2009 

VIA Electronic Mail and Fax 
Honorable Jeff Sessions 

Ranking Member, United States Senate Judiciary Committee 
335 Russell Senate Office Building 
Washington, DC 20510 

Dear Senator Sessions; 

Recent news reports have conveyed your comments regarding Judge Sotomayor’s role while on 
the Board of Directors of the Puerto Rican Legal Defense and Education Fund (PRLDEF), made 
on June 23, 2009 on the Senate Floor and in subsequent press releases. The undersigned have 
served on the PRLDEF Board and are familiar with Judge Sonia Sotomayor’s voluntary service 
with that organization. As former colleagues of Judge Sotomayor, we write to provide you with 
information and clarification as to the role and function of PRLDEF’s Board of Directors and of 
Judge Sotomayor’s role as a member of the Board. 

PRLDEF is a non-profit, non-partisan organization created in 1 972 to provide a legal voice to the 
Latino community. The PRLDEF Board of Directors is a voluntary Board comprised of 
outstanding members of the Legal and Civic community. In addition to the signatories below, 
past directors of PRLDEF include the Honorable Jose Cabranes of the United States Court of 
Appeals for the Second Circuit, former Senator Jacob Javits, former Congressman Herman 
Badillo, now a Senior Fellow at the Manhattan Institute, and former United States Attorney 
General Nicholas deB. Katzenbach. Through the years, PRLDEF Board members have brought 
to the organization a commitment to excellence in keeping with the organization’s mission: to 
use the power of the law and education to create a more equitable society. Financial support for 
PRLDEF comes from widely regarded foundations such as Ford, Carnegie and United Way, and 
corporations, including TimcWamer and Chevron Texaco. 

The Board contributes to the organization in three major areas: (1) assisting the organization in 
securing financial support by participating in fundraising activities; (2) overseeing the 
organization’s programs, including providing general policy direction and ensuring adequate 
staffing and resources; and (3) creating and periodically updating the organization’s strategic 
planning, and evaluating the President and General Counsel in its implementation. The Board 
has a number of Committees and Board members often serve on several Committees. Service on 
Committees is similar to general Board service, with a more specific focus on a particular aspect 
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of the organization. The Board normally met three or four times a year, and Committees of the 
Board met on an as needed basis throughout the year. 

Neither the Board as a whole nor any individual member selects litigation to be undertaken or 
controls ongoing litigation. In fact, ABA Model Code 6.03 provides that Board members have no 
attorney-client relationship with the clients of a legal services organization and therefore do not 
control the activities of staff lawyers in individual cases. The Board’s role is thus limited to 
overall policy questions such as whether to emphasize employment, housing, or education. 
Operational decisions were and are appropriately delegated to the organization’s President and 
General Counsel; the President reported generally on the organization’s docket at Board 
meetings. Judge Sotomayor, and the full Board, understood their advisory role and did not step 
outside of that role. Understanding this factual context, we hope you will see that your 
description that “Judge Sotomayor served in senior leadership roles” at PRLDEF is a 
mischaracterization. 

PRLDEF is a traditional civil rights organization squarely in the mold of the NAACP LDF, the 
Lawyers Committee for Civil Rights under Law, the Mexican American Legal Defense Fund 
(MALDEF), the Asian American Justice Center, the National Women’s Law Center, and the 
National Partnership for Women and Families, among others. We are proud to have served on 
the Board of this organization that has aided Latinos to succeed in school, the work place and 
help to make the American Dream a reality for all Americans. 

We stand available to answer any questions or respond to requests the Senate Judiciary may have 
for us. Judge Sonia Sotomayor is a colleague who has served our Nation, not only as a 
prosecutor, private practice attorney and judge, but also through her commitment to community 
and civic service. 

Sincerely, 


Mari Carmen Aponte 

Former Executive Director, Puerto Rico Federal Affairs Administration 
Sandra Ruiz Butter 

Former President, VIP Community Services 

Ernest J, Collazo 
Collazo Carling & Mish LLP 
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Dr. Ricardo Fernandez 

President, Lehman College, City University of New York 
Andres V. Gil 

Davis, Polk & Wardwell, LLP 

Ambassador Gabriel Guerra-Mondragon 
Former U.S. Ambassador to Chile 

Dorothy James 

Former Provost and Dean of Faculty, Connecticut College 
Harold S. Lewis Jr. 

Walter F. George Professor of Law, Mercer University Walter F. George School of Law 
Benito Romano 

Freshfields Bruckhaus Deringer LLP 
Judah C. Sommer 

Senior Vice President, UnitedHealth Group, Inc. 


Affiliation for Identification Purposes Only 


cc: Honorable Patrick Leahy 

Chairman, United States Senate Judiciary Committee 
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REPUBLICAN PARTY OF PUERTO RICO 

544 Aldebaran Street - Ground Floor 
San Juan Puerto Rico 00922 
Tel 787-793-8084, Email; republican@prtc.net 


Hon. Caiios Mendez Ricanio /M’orrte, Esq. 

Stete Chair Executive CWrector 

Hon. Luts 6. For^fio 
National Committeeman 

Zoraida F. Fonallecteis, Esq. 

National Committee-man 


June 22. 2009 

The Honorable Patrick Joseph Leahy 
Chairman 

United States Senate 
Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Senator Leahy: 

Greetings from the United States Territory of Puerto Rico. 

On June 13*’ the Executive Committee of the Republican Party of Puerto Rico 
unanimously approved a resolution in support of the nomination of Judge Sonia 
Sotomayor to the United States Supreme Court, the highest court in our Nation. 

We hereby submit a copy of the aforementioned resolution for inclusion in the record. 
Thank you for the opportunity to contact the Committee on this matter . Please do not 
hesitate to contact us if you need any additional information. 


Sincerely, 



Executive Director 
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REPUBLICAN PARTY OF PUERTO RICO 

544 Aidebaran Street ~ Ground Floor 
San Juan Puerto Rico 00922 
Tel 787-793-8084, Email: republicanPJ^g^ailxom 


RESOLUTION 

THE REPUBLICAN PARTY OF PUERTO RICO CONGRATULATES JUDGE SONIA 
SOTOMAYOR FOR HER NOMINATION TO THE UNITED STATES SUPREME 
COURT, SUPPORTS HER CONFIRMATION AND URGES FOR A FAIR AND 
BALANCED SENATE CONFIRMATION PROCESS. 

WHEREAS, Puerto Ricans have been U.S. citizens by birth since 1917; and 


WHEREAS, for the first time in the history of the Supreme Court a Puerto Rican has 
been nominated to the highest court in our Nation. 


WHEREAS, Sonia Sotomayor has served as a judge on the United States Court of 
Appeals for the Second Circuit since October 1 998. 

WHEREAS, she was appointed to the District Court for the Southern District of New 
York by President George H.W. Bush. 

WHEREAS, in spite of the challenges of growing up in a housing project without 
financial resources she has become a role model for all Puerto Rican Americans in 
the mainland and the island, to younger generations about the opportunities available 
for all Puerto Ricans throughout our Nation. 

WHEREAS, she was bom to a Puerto Rican family, and grew up in a public housing 
project in the Bronx after her family relocated to New York City during World War. 
Her father was a factory worker with a third-grade education, who died when 
Sotomayor was nine years old. Her mother, a nurse, then raised Judge Sotomayor 
and her brother. 

WHEREAS, her mother impressed upon Judge Sotomayor and her brother the 
Importance of an education and as she grew up graduated as valedictorian of her 
class at Blessed Sacrament and at Cardinal Spellman High School in New York. 

WHEREAS. Judge Sotomayor went on to Princeton University for her undergraduate 
studies, graduating summa cum laude, and then Yale Law School, where she served 
as an editor of the Yale Law Journal and as managing editor of the Yale Studies in 
World Public Order. 

WHEREAS, Judge Sotomayor has extensive experience in the practice of law and 
has served as a judge for two decades, having been nominated to the bench by both 
a Republican and a Democratic President. 


Supporting Statehood for Puerto Rico 
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WHEREAS, the Republican Party of Puerto Rico calls on all Senators to conduct a 
confirmation process based solely on questions regarding her experience, decisions, 
jurisprudence, judicial temperament and the role of the Supreme Court. 

BE IT RESOLVED, that the REPUBLICAN PARTY OF PUERTO RICO supports the 
confirmation of Judge Sonia Sotomayor to the United States Supreme Court and 
calls for a fair and thorough confirmation process of Judge Sonia Sotomayor. 

BE IT FURTHER RESOLVED that the Republican Party of Puerto Rico extends its 
warmest congratulations to Judge Sonia Sotomayor for her accomplishment and 
urges her to serve as a voice for the 4 million disenfranchised U.S. citizens of Puerto 
Rico as we seek full citizenship rights. 


{Adopted by Republican Party of Puerto Rico on June 13, 2009) 
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'Hispanic 

CHAMBER OF COMMERCE 



June 29 , 2009 

The Honorable Patrick J. Leahy, Chairman 
Committee on the Judiciary 
United States Senate 
Washington, DC 20510 

The Honorable Jeff Sessions, Ranking Member 
Committee on the Judiciary 
United States Senate 
Washington, DC 20510 

Dear Chairman Leahy and Ranking Member Sessions: 

As the new President and CEO of the Arizona Hispanic Chamber of Commerce, I write 
to express our organization’s support for the confirmation of Judge Sonia Sotomayor as 
Associate Justice of the Supreme Court of the United States. In her seventeen years of 
service to date as a federal trial and appellate judge, and throughout the course of her 
entire career. Judge Sotomayor has strongly distinguished herself through her outstanding 
intellectual credentials and her deep respect for the rule of law, establishing herself 
beyond question as fully qualified and ready to serve on the Supreme Court. 

Judge Sotomayor will be an impartial, thoughtfiil, and highly-respected addition to the 
Supreme Court. Her unique personal background is compelling, and will be both a 
tremendous asset to her on the Court and a historic inspiration to others. Her legal career 
further demonstrates her qualifications to serve on our nation’s highest court. 

During her long tenure on the federal judiciary. Judge Sotomayor has participated in 
thousands of cases, and has authored approximately 400 opinions at the appellate level. 
She has demonstrated a thorough understanding of a wide range of highly complicated 
legal issues, and has a strong reputation for deciding cases based upon the careful 
application of the facts of cases to the law. 
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Judge Sotomayor has garnered broad support acaxiss partisan and ideological lines, 
earning glowing praise from colleagues in the judiciary, law enforcement community, 
academia, and legal profession who know her best. 

I urge you not to be swayed by the efforts of a small number of detractors who only wish 
to tarnish Judge Sotomayor’s outstanding reputation as a jurist. These efforts have 
included blatant mischaracterizations of a handful of her rulings, as well as efforts to 
smear her as a racist based largely on one line in a speech that critics have taken out of 
context from the rest of her remarks. We hope that your committee will strongly reject 
the efforts at character assassination that have taken place since her nomination. 

In short. Judge Sotomayor has an incredibly compelling personal story and a deep respect 
for the Constitution and the rule of law. Her long and rich experiences as a prosecutor, 
litigator and judge match or even exceed those of any of the Justices currently sitting on 
the Court. Furthermore, she is feir-minded and ethical, and delivers thoughtful rulings in 
cases based upon their merits. For these reasons, I strongly urge you to vote to confirm 
Judge Sotomayor. 

Respecfiilly, 

Armando A. Contreras 
President and CEO 

Arizona Hispanic Chamber of Commerce 
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June 10, 2009 


The Honorable John McCain 
United States Senate 
241 Russell Senate OfBce Building 
Washington, D.C. 20510 

The Honorable Jon Kyi 
United States Senate 
730 Hart Senate Office Building 
Washington, D.C. 20510 


Dear Senators Kyi and McCain: 

The undersigned members of Arizona law school faculties enthusiastically 
support the nomination of Judge Sonia Sotomayor to the United States Supreme Court. 
As the confirmation process goes forward, we trust that you will conclude, as we have, 
that Judge Sotomayor is exceptionally well qualified to serve on our nation’s highest 
court. 


Judge Sotomayor’ s experience spans the private and public sectors, two branches 
of government, and both trial and appellate levels of the federal bench. Her seventeen 
years as a federal judge, her service as a state prosecutor, and her private practice in 
international and corporate law mean that Judge Sotomayor will bring unusually 
complete and multi-faceted experience with the law to the Supreme Court. 

Moreover, we do not dismiss the significance of Judge Sotomayor’s experience as a 
Latina who grew up in the housing projects of the South Bronx. Judge Sotomayor has 
seen and experienced life and our society in ways that are not currently represented on 
the Supreme Court. Particularly when combined with her varied and comprehensive 
professional activities. Judge Sotomayor’s wisdom from this perspective will add an 
important ingredient to the Supreme Court’s consideration of the cases that come before 
it. She will also provide inspiration to countless youth in Arizona and elsewhere, for 
whom Judge Sotomayor will serve as an example of the limitless opportunities made 
possible by hard work and education. 


Signed 

[The references to school affiliation are for identification purposes only. The views 
expressed in this letter are those of the signatories only and are not expressed on 
behalf of any educational institution.] 
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Arthur Andrews, James E. Rogers College of Law, Univ. of Ariz. 

Andrew Ashland, Sandra Day O’Connor College of Law, Ariz. State. Univ. 
Barbara A. Atwood, James E. Rogers College of Law, Univ. of Ariz. 

Charles E. Ayres, James E. Rogers College of Law, Univ. of Ariz. 

Katherine Barnes, James E. Rogers College of Law, Univ. of Ariz. 

Robert Bartels, Sandra Day O'Connor College of Law, Ariz. State. Univ. 

Paul Bender, Sandra Day O’Connor College of Law, Ariz. State. Univ. 

Paul D. Bennett, James E. Rogers College of Law, Univ. of Ariz. 

William Boyd, James E. Rogers College of Law, Univ. of Ariz. 

Charles Calleros, Sandra Day O'Connor College of Law at Ariz. State. Univ. 

Eugene Clark, Phoenix School of Law 

G. Jack Chin, James E. Rogers College of Law, Univ. of Ariz. 

Robert N. Clinton, Sandra Day O'Connor College of Law, Ariz. State. Univ. 

Evelyn Cruz, Sandra Day O’Connor College of Law, Ariz. State. Univ. 

Robert Dauber, Sandra Day O'Connor College of Law, Ariz. State. Univ. 

David A. Gantz, James E. Rogers College of Law, Univ. of Ariz. 

Stephen Gerst, Phoenix School of Law 
Steven Gonzales, Phoenix Law School 
Zelda Harris, James E. Rogers College of Law, Univ. of Ariz. 

Kenney F. He^and, James E. Rogers College of Law, Univ. of Ariz. 

David Kader, Sandra Day O’Connor College of Law, Ariz. State. Univ. 

Maureen Kane, Phoenix School of Law 

Diana Lopez-Jones, James E. Rogers College of Law, Univ. of Ariz. 

Lynn Marcus, James E. Rogers College of Law, Univ. of Ariz. 

Alan A. Matheson, Sandra Day O'Connor College of Law, Ariz. State. Univ. 

Myles V. Lynk, Sandra Day O’Connor College of Law, Ariz. State. Univ. 

Michael O’Connor, Phoenix School of Law 
Claudine Pease- Wingenter, Phoenix School of Law 
Suzanne Rabe, James E. Rogers College of Law, Univ. of Ariz. 

Celia Rumann, Phoenix School of Law 

Andrew Silverman, James E. Rogers College of Law, Univ. of Ariz. 

Roy Spece, James E. Rogers College of Law, Univ. of Ariz. 

Ralph Spritzer, Sandra Day O'Connor College of Law, Ariz. State. Univ. 

Lee Tucker, James E. Rogers College of Law, Univ. of Ariz. 

Rebecca Tsosie, Sandra Day O'Connor College of Law, Ariz, State. Univ. 

Elliott Weiss, James E. Rogers College of Law, Univ. of Ariz. 

David B. Wexler, James E. Rogers College of Law, Univ, of Ariz. 

Brent White, James E. Rogers College of Law, Univ. of Ariz. 

Penny L. Willrich, Phoenix School of Law 

Winton Woods, James E. Rogers College of Law, Univ. of Ariz. 

Signatures collected by Charles Calleros CSiA. 

cc: The Honorable Patrick J. Leahy, Chair, Senate Judiciary Committee 

The Honorable Jeff Sessions, Ranking Member, Senate Judiciary Committee 
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NATfONAL LATINO FARMERS 6 RANCHERS TRADE ASSOCIATION 

May 6, 2009 

The Honorable Barack Obama 
President of the United States of America 
1600 Pennsylvania Avenue, NW 
Washington, DC 

Dear Mr, President; 

The resignation of Justice Souter from our nation's highest court affords an historic 
opportunity to appoint a nominee who combines a range of unrivaled traits. Judge Sonia 
Sotomayor is such a nominee. 

Judge Sotomayor's personal and professional experiences make her uniquely sensitive to 
the concerns of a wide range of Americans, She was raised by a widowed mother in a 
Bronx housing project and worked hard to graduate summa cum laude from Princeton 
and to become an editor of the Yale Law Journal. For the first four years of her career, 
Judge Sotomayor prosecuted criminal defendants under Manhattan's legendary District 
Attorney Robert Morgenthau. She later spent eight yeans representing businesses at the 
international firm of Paw'a & Harcourt 

Judge Sotomayor's legal career has included not only criminal prosecution and 
commercial litigation, but also academia and appointment to the federal bench at the 
age of thirty-eight For the past ten years, her intellect, integrity, and consensus-building 
have made her a highly respected jurist on the Second Circuit This followed a 
distinguished career as a federal trial judge, during which Judge Sotomayor's 
pragmatism and resolve brought the national baseball strike to an end that satisfied all 
parties. She taught for over nine years at the New York University School of Law and at 
Columbia Law School, and has been a mentor to hundreds of attorneys and students as 
a member of the Puerto Rican and the Hispanic National Bar Associations. This wealth of 
experience has impressed upon her both the law's potential, as well as its limits. 

NATIONAL UTINO FARMERS & RANCHERS TRADE ASSOCIATION 
717 D Stmt, NW. Suite 400 
Washington, DC 20004 
202-628-8833 ▼ Fax: 202-628-1140 
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There is no other candidate who possesses such consummate legal skills combined with 
a wide-ranging personal and professional background. For these reasons. Judge 
Sotomayor is the best choice for our country's next Supreme Court Justice. 



cc Mr. Rahm Emanuel 
Ms. Valerie Jarrett 

Members of the Senate Judidary Committee 

Hon. Patrick J. Leahy 

Hon. Herb Kohl 

Hon. Aden Spector 

Hon. Dianne Feinstein 

Hon. Orrin G. Hatch 

Hon. Russell D. Feingold 

Hon. Charies E. Grassley 

Hon. Charles E. Schumer 

Hon. Jon Kyi 

Hon. Richard J. Durbin 

Hon. Jeff Sessions 

Hon. Benjamin L Cardin 

Hon. Lindsey Graham 

Hon. Sheldon Whitehouse 

Hon. John Cornyn 

Hon. Ron Wyden 

Hon. Tom Coburn 

Hon. Amy Klobuchar 

Hon. Edward Kaufman 


NATIONAL LATINO FARMERS & RANCHERS TRJU)E ASSOCIATION 
717 0 Street, NW, Suite 400 
Wesbington, DC 20004 
202-628-0*33 ▼ Fax: 202-628-1140 
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STATEMENT 

OF 

KIM J. ASKEW 

STANDING COMMITTEE ON THE FEDERAL JUDICIARY 
AMERICAN BAR ASSOCIATION 

concerning the 

NOMINATION OF 

THE HONORABLE SONIA SOTOMAYOR 
to be an 

ASSOCIATE JUSTICE OF THE SUPREME COURT 
OF THE UNITED STATES 

before the 

COMMITTEE OF THE JUDICIARY 
UNITED STATES SENATE 

JULY 16, 2009 
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Mr. Chairman and Members of the Committee: 

My name is Kim J. Askew of Dallas, Texas, and it is my privilege to chair the American 
Bar Association Standing Committee on the Federal Judiciary. I am joined today by Mary M. 
Boies of New York, our Second Circuit representative and the lead evaluator on the Standing 
Committee’s investigation of Judge Sonia Sotomayor. We are honored to appear here today to 
explain the Standing Committee’s evaluation of the professional qualifications of Judge 
Sotomayor to be Associate Justice of the Supreme Court of the United States. 1 am pleased to 
report that the Standing Committee gave her its highest rating and found her “Well Qualified.” 

The Standing Committee has conducted its unique and comprehensive evaluations of the 
professional qualifications of nominees to the federal bench since 1948. Our Committee is 
composed of fifteen distinguished lawyers from every federal circuit in the United States. These 
lawyers, who voluntarily provide hundreds of hours of service to this Committee every year, 
each conduct a thorough, non-partisan, non-ideological peer review of each nominee using long- 
established standards that measure a nominee’s integrity, professional competence, and judicial 
temperament. The Standing Committee does not propose, endorse or recommend nominees. Its 
sole function is to evaluate the professional qualifications of a nominee and then rate the 
nominee either “Well Qualified,” “Qualified,” or “Not Qualified.” 

The Standing Committee’s investigation of a nominee for the United States Supreme 
Court is based upon the premise that the nominee must possess exceptional professional 
qualifications. The significance, range, complexity and nation-wide impact of issues that such a 
nominee will confront on the Court demands no less. As such, our investigation of a Supreme 
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Court nominee is more extensive than nominations to the lower federal courts, and procedurally 
different in two principal ways. 

First . Standing Committee members conduct investigations into the nominee’s 
professional qualifications in every federal circuit in the United States, not only in the resident 
circuit of the nominee. Standing Committee members conducted hundreds of confidential 
interviews concerning Judge Sotomayor’s professional qualifications. Each Standing Committee 
member prepared a confidential circuit report which is included in the comprehensive 
confidential final report on which the Standing Committee bases its rating. 

Second , the Standing Committee commissioned three Reading Groups of distinguished 
scholars and practitioners to review the nominee’s legal writings and advise the Standing 
Committee. Judge Sotomayor has been a prolific writer over her nearly seventeen years of 
service as a judge. Two of the nation’s leading law schools, Georgetown University Law Center 
and Syracuse University College of Law, formed Reading Groups composed of professors who 
are recognized experts in the substantive areas of law they reviewed. Collectively, these 
professors have decades of practice in law firms, non-profit organizations and state and federal 
government. 

The Practitioners’ Group is composed of nationally recognized lawyers with substantial 
trial and appellate practices. All of the readers are familiar with Supreme Court practice and 
most have briefed and argued cases in the Supreme Court or are former law clerks to Justices on 
the Supreme Court. The Reading Groups are guided by the same standards that are applied by 
the Standing Committee, and assist in evaluating the nominee’s analytical skills, knowledge of 
the law, application of the facts to the law, and the ability to communicate effectively. 
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As with every nomination, the Standing Committee undertook an extensive investigation 
into the professional qualifications of Judge Sotomayor. We initially contacted some 2,600 
persons who potentially had knowledge of Judge Sotomayor’s professional qualifications, 
including every federal judge in United States, state judges, lawyers, and community and bar 
representatives. The Committee received responses from over 850 persons, and Standing 
Committee members personally interviewed or received letters or emails from over 500 judges 
and lawyers who knew Judge Sotomayor or had appeared before her. Lawyers and judges often 
provided court transcripts, speeches and briefs for the Standing Committee’s consideration. The 
Committee Members and the reading groups collectively analyzed over 1,000 of Judge 
Sotomayor’s opinions, speeches and other writings. 

The Standing Committee based its evaluation on these interviews with more than 500 
judges, lawyers, law professors and community representatives from across the United States; 
analyses of the opinions, speeches and other writings of Judge Sotomayor; reports of the three 
Reading Groups; and an in-depth personal interview of the nominee that was conducted by 
Second Circuit Representative Boies and Chair Askew on June 26, 2009. Each member of the 
Standing Committee reviewed the final report and individually evaluated the nominee using one 
of the three ratings previously mentioned. The 2008-09 Standing Committee unanimously 
concluded that Judge Sotomayor was “Well Qualified” to be Associate Justice of the United 
States. 

The Standing Committee concluded that Judge Sotomayor’s integrity, professional 
competence and judicial temperament meet the high standards for appointment to the Supreme 
Court of the United States. Judge Sotomayor has distinguished herself throughout her career as a 
prosecutor, lawyer in private practice, judge and adjunct professor and legal lecturer. She has 
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served with distinction for almost seventeen years on the federal bench, as a District Court Judge 
and as a member of the Second Circuit Court of Appeals. She has shown leadership through her 
service on court and judicial administration committees, including budget, technology and court 
administration and case management committees. She has taught for ten years at Columbia 
University School of Law and New York University School of Law. Her work in the community 
is well-known. The nominee is the recipient of honorary degrees and many awards that 
recognize her professional excellence and contributions to the profession. She is admired and 
respected by her peers and colleagues. 

Judge Sotomayor has a reputation for integrity and outstanding character and is 
universally praised for her diligence and industry. Her professional competence places her at the 
top of the profession. She has an outstanding intellect, strong analytical abilities, sound 
judgment, an exceptional work ethic, and is known for her detailed courtroom preparation and 
thorough decisions. As a judge, she has written on a range of complex issues and has mastered 
even the most difficult or arcane areas of law. Her judicial temperament meets the high 
standards for appointment to the Supreme Court. 

Concerns were raised during our evaluation regarding the nominee’s writing and some 
aspects of her judicial temperament. We have carefully reviewed these concerns through 
interviews and reviews of her writings, and have resolved them to our satisfaction. These are set 
forth in detail in the accompanying correspondence to this Committee, which we ask to be made 
a part of the record. In determining that these concerns did not detract from the highest rating of 
“Well Qualified” for Judge Sotomayor, the Standing Committee was persuaded by the judge’s 
overall record of seventeen years of distinguished service on the court, and the overwhelming 
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responses of lawyers and judges who praised Judge Sotomayor on all three criteria, including her 
professional competence as demonstrated in her writings and her overall judicial temperament. 

On behalf of the Standing Committee, thank you for the opportunity to present these 
remarks. 
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Pursuing justice 


AMERICAN BAR ASSOCIATION Standing Committee on 
the Federal Judiciary 

740 Fifteenth Street, NW 
Washington, DC 20005-1022 
Facsimile: (202) 662-1762 


July 15,2009 


The Honorable Patrick J. Leahy 
Chair, Committee on the Judiciary 
United Slates Senate 
224 Dirksen Senate Office Building 
Washington, DC 20510 


JRe: Standing Committee Evaluation 

Nomination of the Honorable Sonia Sotomayor to be 
Associate Justice of the Supreme Court of the United States 

Dear Mr. Chairman: 

This letter is submitted in response to the invitation from the Senate Committee 
on the Judiciary to the American Bar Association Standing Committee on the Federal 
Judiciary (“Standing Committee”) to present its statement on the evaluation of the 
Honorable Sonia Sotomayor to be Associate Justice of the United States Supreme Court. 

President Obama announced his nomination of Judge Sotomayor for Associate 
Justice on May 26, 2009. The Standing Committee began its evaluation that very day and 
continued its work for the next several weeks. This letter outlines the nature, scope and 
findings of the Standing Committee’s evaluation. The Standing Committee unanimously 
concluded that Judge Sotomayor merits our highest rating and is “Well Qualified” for 
appointment to the Supreme Court of the United States. 
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Chairman Leahy 
July 15,2009 
Page 2 

As with nominations to the lower federal courts, the Standing Committee’s evaluation of 
Judge Sotomayor is based on a comprehensive, non-partisan, non-ideologica! peer review of the 
nominee’s integrity, professional competence and judicial temperament. The Standing 
Committee did not base its rating on or seek to express any view regarding Judge Sotomayor’s 
ideology, political views or political affiliation. It also did not seek to determine how Judge 
Sotomayor might vote on specific issues or cases that might come before the Supreme Court of 
the United States. 


THE STANDING COMMITTEE’S EVALUATION PROCESS 
1. The Process 


As set forth in the ABA’s Backgrounder. 

To merit the Committee's rating of "Well Qualified," a Supreme Court 
nominee must be a preeminent member of the legal profession, have 
outstanding legal ability and exceptional breadth of experience, and meet the 
very highest standards of integrity, professional competence and judicial 
temperament. The rating of "Well Qualified" is reserved for fiiosc found to 
merit the Committee’s strongest affirmative endorsement. ’ 

In arriving at its conclusion that the nominee meets these criteria, the Standing 
Committee considered four primary sources of information: 

A. Solicitation of Comments from Persons Likely to Have Relevant Information 
The fifteen members of the Standing Committee contacted in writing or by phone over 
2,600^ individuals from all over the country whom the Standing Committee believed might have 
information to provide that would be relevant to our evaluation. The Individuals from whom we 


' American Bar Association, Standing Committee on the FederalJudiciary iVhat it is and How it Work; 
(‘“Back^oiinder”) at p JO. 

^ The Standing Committee contacted over 2,600 persons who might have knowledge of the professional 
qualifications of the nominee. We received responses from some 850 persons. The Committee obtained input on 
Judge Solomayor’s professional qualifications from over 5IK) lawyers, judges, law professors, and members of the 
community. 
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solicited input included justices of the Supreme Court of the United States, judges on the Courts 
of Appeals and District Courts, United States Magistrate Judges and United States Bankruptcy 
Judges. These judges included all of Judge Sotomayor’s colleagues on the United States Court 
of Appeals for the Second Circuit (“Second Circuit”) and her former colleagues on the United 
States District Court for the Southern District of New York. As a result of this outreach, we 
received substantive input from federal judges from around the country who had sat both 
regularly and by designation on hundreds of panels of the Second Circuit with Judge Sotomayor 
and on judicial and court administration committees. 

As part of this process, the Standing Committee also contacted state court judges, co- 
counsel, opposing counsel and lawyers who had appeared before Judge Sotomayor during her 
near 17-year tenure as a federal judge. These included lawyers from across the country, many 
who won their particular cases and many who lost. 

Those from whom the Standing Committee sought input also included all lawyers and 
judges identified in the nominee’s Personal Data Questionnaire who had knowledge of her 
professional qualifications. In addition to information on their knowledge of the nominee’s 
professional qualifications, judges and lawyers provided information for the Standing 
Committee’s consideration such as court transcripts, briefs and speeches. They also identified 
other lawyers and judges with knowledge of the nominee’s professional qualifications who were 
then contacted by the Standing Committee. The Committee interviewed law school deans, law 
school faculty and legal scholars, many with personal knowledge of the nominee’s professional 
qualifications and others who regularly studied her opinions in various substantive areas of law. 
Because of Judge Sotomayor’s long-standing and extensive community service, the Committee 
also interviewed many non-lawyers. 
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B. Review of the Nominee’s Writings 

The Standing Committee members read die Second Circuit opinions of the nominee, all 
of her District Court opinions that had been reversed, criticized, or vacated on appeal, and 
various speeches and writings. We also commissioned three “Reading Groups” to provide us 
with detailed feedback regarding the degree of professional competence demonstrated in a wide 
and representative range of the nominee’s writings. These groups independently evaluated the 
nominee’s legal writings for analytical ability, clarity, knowledge of the law, application of law 
to facts, and the ability to communicate effectively. 

Two of the nation’s leading law schools, Georgetown University Law Center and 
Syracuse University College of Law, assembled groups of accomplished law professors with 
specialized knowledge in the substantive matters covered by the opinions they analyzed and 
decades of legal practice in law firms, non-profits organizations, and state and federal 
governments. Michael Gotlesman, Professor of Law, led the Reading Group of 13 professors at 
Georgetown, Lisa A, Dolak, Board of Advisors Professor of Law, led the 12 professors who 
participated in the Syracuse Reading Group. Roberta D. Licbenberg and Thomas Z. Hayward, 
Jr., both former Chairs of this Standing Committee, led the Practitioners’ Reading Group, which 
consisted of 1 1 distinguished lawyers from around the country with substantial trial and appellate 
practices. Many of the readers are former law clerks to Justices on the Supreme Court and have 
briefed and argued cases in the Supreme Court. The members of the Reading Groups and the 
substantive areas of their expertise and review are listed in Exhibits A, B, and C appended to this 
letter. 

The law libraries at Georgetown and Syracuse greatly facilitated the analyses of the 
nominee’s writings by ^tablishing a courseware site containing the nominee’s published and 
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unpublished opinions, articles, previous confirmation testimony, and speeches. This voluminous 
collection of material was indexed according to more than 50 subject matters, with categories 
ranging from constitutional and individual substantive areas of law to federal statutes and state 
laws. The Standing Committee and the Reading Groups had full access to this site. 

While the Reading Groups focus primarily on the nominee’s professional competence, 
their analyses also provide useful guidance in assessing the integrity and judicial temperament of 
the nominee. The Standing Committee and Reading Groups collectively reviewed over 1 ,000 of 
Judge Sotomayor’s published and unpublished opinions, articles, immigration orders, en banc 
decisions and speeches. The Standing Committee again thanks the Reading Groups for their 
thoughtful and insightful work. 

C. Prior Ratings 

The Standing Committee considered its evaluations of Judge Sotomayor when she was 
nominated to the United States Court of Appeals for the Second Circuit in 1997 and to the 
United States District Court for the Southern District of New York in 1991. Her rating in 1997 
was “Well Qualified,” with a minority of the Standing Committee finding her “Qualified.” The 
1991 rating was “Qualified,” with a minority of the Committee found her “Well Qualified.”^ 

D. Interview of the Nominee 

Second Circuit representative Mary M. Boies and Chair Kim J. Askew personally interviewed 
Judge Sotomayor in her chambers at the United States Courthouse in Manhattan.^ 


^ The majority rating of the Standing Committee is the official rating. The minority rating is given for informational 
purposes only, 

* Following its usual practice, the Committee interviewed the nominee after it reviewed her writings and had 
conducted most of the interviews with persons having knowledge of the nominee's personal qualifications so that 
adverse infonnation, if any, could be fully discussed with the nominee in her interview. 
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THE EVALUATION OF JLPGE SOTOMAVOR’S PROKKSSiONAL 
QUALIFICATIONS 


1. Integrity 

In evaluating integrity, the Standing Committee considers the nominee's character and 
general reputation in the legal community, as well as the nominee's industry and diligence. The 
Committee also considers the extent to which there have been any findings of ethical violations 
or the like by a nominee. Judge Sotomayor has earned and enjoys an excellent reputation for 
integrity and outstanding character. Lawyers and judges uniformly praised the nominee’s 
integrity as follows: 

“Integrity - the highest. She is impeccable in this regard.” 

“She always acts as a judge with integrity.” 

“She is a totally upright judge. She is devoted to the taw.” 

“(She gets] the highest possible marks on character. She is totally incorruptible. 

She has extraordinary dedication to being a good judge and she works very hard.” 

“Judge Sotomayor displayed the highest level of character possible.” 

“She has great integrity.” 

“She is a person of utmost integrity and good character...” 

Judge Sotomayor is universally praised for her industry and diligence and is recognized 
as one of the hardest-working judges on her court. On the basis of hundreds of interviews with 
members of the legal profession and community and a review of her writings, the Standing 
Committee concluded that Judge Sotomayor possesses the integrity required to receive a “Well 
Qualified” rating. 

2. Professional Competence 

“Professional competence'* encompas.ses such qualities as intellectual capacity, judgment, 
writing and analytical abilities, knowledge of the law, and breadth of professional experience. A 
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Supreme Court nominee must possess “exceptional professional qualifications,” including an 
especially high degree of legal scholarship, academic talent, analytical and writing abilities, and 
overall excellence. The nominee must be able to write clearly and persuasively, harmonize a 
body of law, apply the law to tiie facte, and give meaningful guidance to the trial and circuit 
courts and the bar.^ Judge Sotomayor’s professional competence is exceptional. 

Judge Sotomayor possesses a strong educational background and a broad range of 
professional experience. She graduated from Princeton University, summa cum laude, in 1976 
where she was a member of Phi Beta Kappa. She obtained her law degree from Yale Law 
School in 1979 and served as an Editor of the Yale Law Journal. Upon graduation from Yale, 
Judge Sotomayor began her legal career as an Assistant District Attorney prosecuting criminal 
cases in the New York County District Attorney’s Office. She next spent eight years in private 
practice handling trials and arbitrations. 

In 1992, she began six years of service as a judge on the United States District Court for 
the Southern District of New York. Since 1998, she has served as a Circuit Judge on the United 
States Court of Appeals for the Second Circuit. During her tenure as a judge, she also served as 
a Lechircr-in-Law at Columbia University and as an Adjunct Professor at New York University 
Law School. Lawyers and judges identified Judge Sotomayor’s broad-based experience as a 
prosecutor, litigator, and trial and appellate court judge as significant strengths she would bring 
to the Supreme Court. 

Throughout her career. Judge Sotomayor has shown an outstanding intellect, industry, 
and a superior work ethic. In her early career, she was known as a “tough and skilled” prosecutor 
whose trial skills and abilities often exceeded those of her peers and more senior prosecutors. As 

^ Backgrounder at p, 9. 
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a United States District Judge, she had a well-known ability to command a courtroom and move 
cases to trial. She has a reputation for being one of the hardest working and best prepared judges 
on the Second Circuit. She is well infonned and her judgment is sound. She is industrious and 
possesses a work ethic described as “amazing,” “extraordinary,” and “exceptional.” She is 
known among the bar and her colleagues for her preparedness at oral argument and the vigor and 
incisiveness of her questioning. Judge Sotomayor has been awarded several honorary degrees 
and long recognized for her service to the community and profession by community 
organizations and bar associations. 

Lawyers and judges spoke of the nominee’s professional competence: 

“Her professional competence and intellectual capacity are at the top. She has the 
superior breadth of experience.” 

“Judge Sotomayor is held in the highest regard for her abilities as a jurist, 
including her strong intellect, scholarship and knowledge of the law. She is 
greatly respected for her integrity, fairness and civility and her work ethic is 
virtually legendary. As a member of the United States Court of Appeals for the 
Second Circuit, Judge Sotomayor has decided some of the most difficult legal 
issues of the day with intelligent, well-reasoned decisions that have won her the 
respect of her colleagues and the entire legal establishment. On the District Court, 
she was widely regarded as a stellar trial judge who could command a courtroom 
and move the toughest cases expeditiously.” 

“Judge Sotomayor is a gifted, bright and good judge.” 

“The judge enjoys a phenomenal reputation and her legal acumen is well known 
and highly praised in legal and judicial circles.” 

“She is just outstanding, brilliant and hard working.” 

“1 have the highest regard for Judge Sotomayor's intellect and legal ability. She 
has the great ability to zero in on the key issue.” 

“She has impressive intellectual capacity and her writing and analytical skills are 
top-notch.” 

The Reading Groups addressed her professional competence: 
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“[T]he opinions I have reviewed speak very highly of Judge Sotomayor’s 
professional competence. In particular they demonstrate that she has excellent 
analytical abilities.” 

“My review of Sotomayor’s work indicates that she has exceptional professional 
qualifications. She is highly competent and has a well-demonstrated judicial 
temperament. Her knowledge is both broad and deep. She writes clearly and 
reasons with great intelligence.” 

“Her decisions are detailed and <piite comprehensive, as she strives to address all 
of the relevant facts and argument of the parties, the decision being reviewed, and 
the applicable case law. She consistently demonstrates intellectual vigor and 
honesty and her opinions provide meaningfo! guidance to the parties, lower courts 
and practitioners. . . .Accordingly, Judge Sotomayor easily satisfies the criterion of 
professional competence.” 

In her nearly 17 years on the federal bench, Judger Sotomayor has been a prolific writer. Her 
opinions arc well-reasoned, well-organized, meticulously researched, easily understandable, and 
demonstrate a profound command of the law, even when sophisticated and complicated factual 
and legal issues are presented. Her writing style is direct. As a reader succinctly noted: “As a 
matter of style, Judge Sotomayor’s opinions arc precise, confident and decisive.” She has 
written on a range of issues and has demonstrated an intellectual mastery^ of the varied subjects 
on which she has written. Another Reading Group member noted: “No issue, no matter how 
arcane or difficult, escaped the nominee’s grasp.” Her opinions arc respectful and professional 
in tone and approach even when she writes in dissent or disagrees with the position of another 
judge or party. 

Reading Groups made the following additional assessments regarding Judge Sotomayor’s 
opinions: 

“[H]er writing and analytical skills are top-notch.” 


* Ali of the Reading Groups noted that Judge Sotomayor had been exposed to a wide range of issues and had 
demonstrated the ability to master complex and often arcane areas of law and to write cogently in resolving those 
issues. 
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"Without exception, each and every opinion ... could be characterized as 
cxhaustingly thorough . . . scrupulously researched, transparent in the analysis, and 
clearly organized. No shortcuts to results without impressive and overwhelming 
background research and analysis of every claim. No stone unturned, no path 
avoided.” 

‘‘[I] find the written opinions of Judge Sotomayor to be even-handed, extremely 
articulate and carefully reasoned. They arc analytical, logical and appropriate 
nuanced. They betray a keen intelligence, a wonderlul writing ability and an 
extraordinary grasp of both facts and law pertinent to the cases.” 

"Her opinions are well organized and she is able to write about complicated legal 
theories and complex transactions in a way that can be easily understood.” 

“Her opinions arc clear, fluid, meticulously reasoned and supported poini-for-point 
with applicable case law." 

"Judge Sotomayor's opinions arc precise, confident and decisive. She docs not 
engage in extraneous editorializing.” 

The Standing Committee also considered comments, including some from members of 
the Reading Groups, that criticized Judge Sotomayor's opinions as less than imaginative, lacking 
in flourishes, and lengthy. These criticisms arc about writing style, not substance. All of the 
Reading Groups noted her careful approach to drafting opinions, which one group aptly 
described as follows; "In virtually every opinion, she provides an extremely detailed recitation of 
the facts, a list of every argument advanced by each side, and a lengthy articulation of the 
applicable law. She then addresses and resolves every argument advanced.” The aspects of her 
writings that drew some criticism, specifically the lack of rhetorical flourishes and the lengthy 
discus.sions of all issues raised, arc each signs of strong analysis and an attempt by the nominee 
to show litigants that their positions arc thoroughly and carefully considered by the court. 

She also scxks to give guidance to the lower courts. A judge commented that Judge 
Sotomayor writes opinions that allow Judges to "figure out the holding and then understand 
where to go from there.” Another applauded her opinions as "clear, forceful and helpful to the 
lower courts.” She "understands the consumers of our opinions: the parties, the district courts- 
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and the practicing bar. Judge Sotomayor writes with clarity for these groups.” A noted law 

professor teaches from Judge Sotomayor’s opinions in her civil procedure class because they are 

good examples “of careful, lawyeriy writing.” 

Judge Sotomayor’s opinions show an adherence to precedent and an absence of attempts 

to set policy based on the judge’s pemonal views. Her opinions are narrow in scope, address 

only the issues presented, do not revisit settle areas of law, and are devoid of broad or sweeping 

pronouncements. Analyses from the Reading Groups include; 

“Judge Sotomayor is a very strong adherent of judicial restraint. She applies and 
follows Supreme Court and Second Circuit precedent faithfully, without 
attempting to find artful ways to distinguish it.” 

“She is clear regarding those issues she is deciding and those she is not. She does 
not address issues not properly before her.” 

Her opinions “do not appear to be platforms for the nominee to express political or 
philosophic views.” 


Judges and lawyers confirm her adherence to judicial precedent: 

“She is not an activist. . . . She focuses on the issue the court has to decide rather 
than pontificating on big, big issues. She is a business-like judge who focuses on 
deciding the cases before her, on the particular set of facts and body of laws.” 

“She is “so on-the-books-law-and-order” and “so not a judicial activist.” 

“She follows precedent. Some opinions for which she is criticized are the ones in 
which she is following precedent.” 

Based on the foregoing, the Standing Committee concluded that Judge Sotomayor has 
consistently demonstrated the highest level of professional competence. 

3* Judicial Temperament 


In evaluating “judicial temperament,” the Standing Committee considers the nominee’s 
compassion, decisiveness, open-mindedness, courtesy, patience, freedom from bias, and 
commitment to equal justice under the law. 
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A. Compassion and Decisiveness 

Lawyere and judges consistently give Judge Sotomayor the highest rating on compassion 
and decisiveness. The Standing Commits received no adverse comments in this regard. A 
judicial colleague noted that she goes out of her way to know everyone in the courthouse, 
including the maintenance staff and j^itors who might be invisible to others. She works to give 
her full time and attention to the litigants and issues before her. 

During the nominee’s interview, the Committee raised the issue of “empathy” and 

whether she believes it has a proper role in judging. Judge Sotomayor stated that: 

[Ejmpathy is listening, reading all the briefs and knowing the 
record. But listening is not judging. You listen intently to 
completely understand a party’s position, but then you apply the 
law, wherever it takes you. Empathy does not decide cases. The 
law docs. Nor docs empathy towards one party result in prejudice 
to another. 

She told the Committee, “If I understand one party’s motivations or intentions, that does not 
minimize those of the other party. The law decides the case.” 

Judge Sotomayor is unquestionably decisive. Many attribute this to her broad experiences 
as a prosecutor, private lawyer and trial judge. 

B. Concerns Regarding Judicial Temperament 

Two areas of concern regarding judicial temperament were raised by a very small number 
of those interviewed; (a) her “aggressive” questioning at oral argument, which resulted in the 
occasional comment that she was discourteous, condescending, did not listen to arguments, and 
did not always display appropriate judicial demeanor; and (b) a concern that comments such as 
those in the “wise Latina woman” or “wise woman” speeches reflect a possible lack of 
commitment to equal justice under the law or suggested that the nominee was result-oriented and 
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not free from bias, especially on issues of national origin, race or gender/ These concerns were 
thoroughly examined through interviews, a careful review of her opinions and in our interview 
with the nominee. 

L Style of Questioning at Oral Argument 

While judges and lawyers overwhelmingly praised Judge Sotoraayor’s courtesy and 
patience, a very small number criticized her for her “aggressive” questioning during oral 
argument, her purported lack of courtesy and patience, and her failure to listen to arguments. 
After thoroughly investigating each criticism, the Standing Committee ultimately agreed with the 
overwhelming weight of opinion, shared by judges, lawyers, courtroom observers, and former 
law clerks, that her style on the bench is: (a) consistent with the active questioning style that is 
well known on the Second Circuit; (b) directed at the weak points in the arguments of parties to 
the case, even though it may not always seem that way to the lawyer then being questioned; (c) 
designed to ferret out relative strengths and shortcomings of the arguments presented; and (d) 
within the appropriate bounds of judging. 

Judge Sotomayor is unquestionably an assertive and direct questioner of lawyers who 
appear before her and is an active participant in debating the merits of cases with colleagues in 
conference. As noted above, this sort of interaction is not unusual for the Second Circuit on 
which she sits, According to the comments of those interviewed, she comes to arguments well- 


’ Judge Sotomayor used the words: “I would hope that a wise Latina woman [or a wise woman] with the richness of 
her experiences would, more often than not, reach a better conclusion than a white male.” Judge Sotomayor made 
these comments during at least four speeches presented at: the 40* National Conference of l.-aw Reviews in Puerto 
Rico (1994); the Woman’s Bar Association of the Slate of New York at theTarrytown Conference Center (1999); a 
Symposium at the University of California, Berkeley School of Law Symposium (2001); and the Princeton 
Women’s Network of New York City at the Princeton Club (2002). 
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prepared and is known for her thorough knowledge of the record. The vast majority of lawyers 

who offered comments appreciated her style: 

“She is everything you would want in a judge. Although she is tough, her 
temperament is very good. She is respectful of the lawyer.” 

“She was incredibly prepared at the argument. She had the most detailed 
knowledge of the case of anyone on the Panel, and she asked about the weakest 
part of my case. She did the same with my adversary.” 

“She was courteous but forceful with her questions. She always asked the right 
questions. She gets right to the point and doesn’t mince words.” 

The Standing Committee interviewed over 500 lawyers and judges around the country 
and received negative comments from fewer than ten on these issues. Of course, the Standing 
Committee discussed these criticisms in detail with the nominee during our interview. She 
expressed suitable concern, while at the same time describing her approach at oral argument in a 
manner consistent with that described by the overwhelming majority of those interviewed. She 
assured the Standing Committee that while she is an assertive and active questioner, her purpose 
is only to understand the arguments on both sides. She prepares thoroughly and asks questions 
because it is her way of getting to the heart of the issues she must resolve. She says that her 
intent is to thoroughly probe conflicting positions to obtain all relevant information before 
making a decision. 

The comments of judges on the Second Circuit, others who sat by designation with Judge 
Solomayor, and courtroom observers confirm that the nominee’s judicial temperament is 
appropriate: 

"I have never seen her be unkind to a lawyer. I have sat with two judges who were 
overbearing - but Judge Sotomayor has never done that.” 

“Yes, she can be characterized as brusque. She is a forceful and assertive 
questioner especially if she perceives a weakness in the lawyer’s case that the 
lawyer is trying to cover up. A lot of lawyers do not like that. She will point out 
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what the lawyers are trying to mask out I see no basis for criticism in that 
regard.” 

“She does not suffer unprepared lawyers easily. She is sharp with lawyers who are 
not prepared or who do not answer her questions. A lot of judges are like that and 
they should be. Basically, she’s normal. She’s not out of the mainstream. Some 
may feel intimidated, but I have seen judges who are a lot tougher than she.” 

“She is an active questioner, maybe the tone is a bit off-putting to some lawyers, 
but the good practitioners r«:ognize that while she occasionally adopts a sharp 
tone, she is not mean or demeaning.” 

“She might be tough with lawyers who aren’t prepared but I do the same thing. 

While she is hard-nosed and asks hard and direct questions, she is not rude. I have 
been judging long enough to know the difference between brusqueness and 
demanding preparation; i sit on many Circuit Courts around the country.” 

While the Standing Committee took all of the criticisms seriously and investigated each 

one, the Committee was persuaded by the overwhelming number of judges and lawyer who 

praised Judge Sotomayor for her patience, courtesy, and coHegiality; believed her style of 

questioning was appropriate and temperate; and appreciated her preparedness and ability to hone 

in on the issues, and commitment to making decisions based on a thorough analysis of the facts 

presented and the law. Moreover, most lawyers regard a vigorous form of questioning as apt and 

desirable, providing counsel an opportunity to know the judge’s mind and to respond 

accordingly. 


a. Freedom from Bias and Commitment to Equal Justice under the Law 
The Standing Committee also addressed comments made by Judge Sotomayor in 
speeches, some of which recently raised questions as to whether she is biased in her decision- 
making or lacks a commitment to equal justice under the law. While the Standing Committee 
reviewed all of the nominee’s speeches, we comment here on the statements in the speeches that 
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are frequently referred to as the “wise Latina woman” comments. We also addressed her 
comment in a 2005 symposium that the “Court of Appeals is where policy is made.”^ 

We discussed these commCTte in great depth with Judge Sotomayor during her interview. 
She noted that the “wise Latina woman” comment needed to be evaluated in the context of the 
speeches in their entirety, which focused on the need for diversity in the judiciary. These 
speeches discussed several civil rights c^cs and how the presence of women and people of color 
on the federal bench might have affected the results in those cases. The Standing Committee 
read the speeches in their entirety and considered the overall context. Nevertheless, viewed in 
isolation, the comment could be seen as expressing a view that could suggest bias in her 
perspective. The Standing Committee thus considered whether bias of any type was evident in 
the lengthy record of the nominee’s conduct and decisions as a judge. 

Based on the review of the written record described above, and the comments of lawyers 
and judges familiar with the nominee and her work, the Committee unanimously found an 
absence of any such bias in the nominee’s extensive work. Lawyers and judges overwhelmingly 
agree that she is an absolutely fair judge. None (including those many lawyers who lOvSt cases 
before her) reported to the Standing Committee that they have ever discerned any racial, gender, 
cultural or other bias in her opinions or any aspect of her judicial performance. Lawyers and 
judges commented that she is open-minded, thoroughly examines a record in far more detail than 
many circuit judges, and listens to all sides of an argument. 

The Standing Committee received the following statements addressing the lack of bias in 
Judge Sotomayor’ s judicial performance and opinions; 


* This statement was made at a Duke Law Symposium in 2005. 
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“She absolutely does not show the slightest bias be it racial, cultural or 
ethnic in her performance, opinions or conduct. We have many cases in 
which we can tell that a party is Hispanic and she has never shown the 
slightest indication of bias.” 

“Absolutely nothing in her performance, opinion or conduct indicates racial, 
cultural or other bias.” 

“She is not biased in any way. She tries to follow the law.” 

“She has no racial or ethnic bi^ whatsoever.” 

“I have never seen any indication of bias or tendency to favor one cultural or 
ethnic group over the other.” 

“[1] has never seen any bias on her part, A lot of what is in the press right 
now is ’otherworldly.’ She follows precedent.” 

“Judge Sotomayor has no bias, no thumb on the scale.” 

“It is 'just cra 2 y’ to claim that she has any bias, racially, culturally or 
otherwise.... She cares about the Hispanic community, and she will speak to 
those groups, but she leaves those views at home when she goes on the 
bench.” 

“There is absolutely no racial or cultural bias in her decision-making. She is 
absolutely not a biased judge. Her opinions are shaped by her experiences as 
are everyone’s — whether they think that is true or not. . . . She does not paint 
the evidence into something based on a personal point of view.” 

“She has never, never showed any racial or cultural bias.” 

“[I have] never seen Judge Sotomayor act from any cultural or ethnic bias.” 

“Judge Sotomayor has 'absolutely never’ shown in her conduct, performance 
or opinions any bias if tendency to favor one group of class or party over 
another.” 

The Standing Committee also examined the statement made by Judge Sotomayor at a 
legal symposium that the “Court of Appeals is where policy is made.” The Standing Committee 
concluded that the context of the statement makes it clear that she was referring to the fact that 
the courts of appeals, unlike the district courts, set precedent. Those interviewed believed that: 
“She is an absolutely straight judge. Every time a judge decides a case, that judge is making 
policy. Let’s be honest about it.” “That’s just true. The Supreme Court statistically takes only 
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about 80 cases per year, so that means that for most cases the buck stops in the Court of 
Appeals.” 

While the Standing Committee is sensitive to any suggestion that a judicial nominee may 
lack appropriate judicial temperament and has £u;cordingIy given careful scrutiny to Judge 
Sotomayor’s opinions, conduct and comments on and off the bench, the nominee’s extensive 
record and the comprehensive scope of first hand feedback by the Standing Committee from 
sources all around the country allowed the Standing Committee to conclude unanimously that 
her judicial temperament meets the high standards for appointment to the Supreme Court. 

CONCLUSION 

Judge Sonia Sotomayor has distinguished herself in every aspect of her legal career. 
Whether as a prosecutor, lawyer, judge, or legal lecturer, Judge Sotomayor has set the highest 
standards for herself and, as recognized by numerous honorary degrees and awards, is a model of 
excellence in the profession. She is a highly intellectual and hard-working jurist. She 
understands the issues at many levels of the federal judicial system because she has seen them 
first-hand and addressed them through her work on administrative and judicial committees. She 
fosters excellence in the legal profession by teaching law students and sharing with them her vast 
experience and insights about the law and effective lawyering. She is well known for her 
volunteer work in the community over the years. She is deeply admired and respected and is 
clearly a role model to many. 

I'he Standing Committee carefully examined all concerns that were raised. Our own 
investigation of these matter and the overwhelmingly positive feedback from lawyers and 
judges who have worked with her in various capacities led us to conclude that none of these 
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concerns detracted from the exceptional prof<»sional qualifications of this nominee. Indeed, 
Judge Sotomayor’s distinguished background in practice and her exemplary performance on the 
federal bench for almost 17 years strongly override any of the concerns raised. 

Judge Sotomayor meets the highest professional standards of professional competence, 
integrity and temperament. It Is the unanimous opinion of the Standing Committee that she is 
“Weil Qualified” to serve as Associate Justice of the Supreme Court of the United States. 

In accordance with our procedures, the Standing Committee reserves the right to re-open 
this evaluation any time prior to the confirmation of Judge Sotomayor to be Associate Justice of 
the Supreme Court of the United States if new information of a material nature develops that 
warrants additional investigation and re-examination of this rating. 

Thank you Mr. Chairman and Members of the Committee for the opportunity to 
participate in the confirmation hearings of the Honorable Sonia Sotomayor. 


Respectfully, 



Kim J. Askew 
Chair 


cc: Members, Committee on the Judiciary, United Slates Senate 

H, Thomas Wells, Jr., President, American Bar Association 
Members, ABA Standing Committee on the Federal Judiciary 
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EXHIBIT A 

READING GROUP 

GEORGETOWN UNIVERSITY LAW CENTER 


Hope Babcock, Professor of Law 

(Administrative Procedure, Environmental Law, Freedom of Information Act, Indian Law, 
Justiciability, Regulated Industries, Statutory Interpretation) 


Mkhal J. Cedrone, Associate Professor of Legal Research and Writing 

(Death Penalty and Habeas Corpus, Federal Sentencing, Other Criminal Law & Procedure, First 
Amendment - Religion, Prisoner Civil Claims/Eighth Amendment, Health Law and Insurance 
Programs) 


Stephen B. Cohen, Professor of Law 
(Federal Taxation) 


Sherman L. Cohn, Professor of Law 

(Civil Procedure, Appellate Procedure, Jurisdictional and Choice of Law, Professional 
Responsibility, International Law) 


Michael R. Diamond, Professor of Law; Director of the Harrison Institute for Housing and 
Community Development, Georgetown Law 
(Corporate Law) 


Michael H. Gottesman, Professor of Law 

(Equal Protection, Substantive Due Process, Second Amendment, Twenty-First Amendment, 
Separation of Powers, Employment Discrimination, Voting Rights, Other Civil Rights, Labor 
and Employment) 


Vicki C. Jackson, Carmack Waterhouse Professor of Constitutional Law; Associate Dean 
(Transnational Legal Studies) 

(Federalism, Govemment/Govemment Officers Immunity Law) 
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Donald C. Langevoort, Thomas Aquinas Reynolds Professor of Law; Co-Director, Joint Degree 
in Law and Business Administration 
(Securities Law) 

Naomi Mezey, Professor of Law 

(Procedural Due Process, Statutory Interpretation) 


Julia L. Ross, Professor of Legal Research and Writing 

(First Amendment - Speech, Intellectual Property, Fifth Amendment, Sixth Amendment, 
Arbitration and ADR) 


Paul F. Rothstein, Professor of Law 

(Substantive Criminal Law, Fourth Amendment, Evidence, Antitrust, State Tort Law) 


Philip G. Schrag, Professor of Law; Director, Center for Applied Legal Studies and Public 

Interest Law Scholars Program 

(Asylum) 


Carlos Manuel Vazquez, Professor of Law 
(International Law) 


William T. Vukowich, Professor of Law 

(Contract Law/Interpretation, Bankruptcy, Consumer Protection) 
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EXHIBIT B 

READING GROUP 

SYRACUSE UNIVERSITY COLLEGE OF LAW 


Lisa A. Dolak, Chair, Board of Advisors Professor of Law 
(Intellectual Property, Procedure, Internet Law and Policy) 

Aviva Abramovsky, Associate Professor of Law 

(Commercial Transactions, Insurance Law, ERISA, Contracts and Remedies) 

Hannah R. Arterian, Dean and Professor of Law 
(Constitutional Law, Employment and Labor Law) 

William C. Banks, Board of Advisors Distinguished Professor 
(Constitutional Law, National Security Law) 

Jeremy A. Blumenthal, Associate Professor of Law 
(Criminal Law, Property, Law and Social Science) 

Keith J. Bybec, Associate Professor of Law 
(Constitutional Law, Civil Rights, Legal Theory) 

Sanjay Chhablani, Assistant Professor of Law 
(Criminal Law and Procedure) 

Evan J. Criddle, Assistant Professor of Law 
(Administrative Law, International Law, Immigration Law) 

David M. Driesen, University Professor 

(Environmental Law, Administrative Law, Structural Constitutional Law) 

Gregory Germain, Associate Professor of Law 
(Corporate, Bankruptcy and Tax Law) 

Margaret M. Harding, Professor of Law 
(Arbitration Law and Practice, Securities Law) 

William M. Wiecek, Congdon Professor of Public Law & Legislation, Professor of History 
(Constitutional Law and History, Law and Religion, Federal jurisdiction. Civil Rights History, 
Property) 


* * * * * 

Thomas R. French, Professor of Law, Associate Dean, H. Douglas Barclay Law Library 
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EXHIBIT C 

PRACTITIONERS READING GROUP 


Landis C. Best, Cahill Gordon & Reindel LLP, New York, NY 

(First Amendment Speech, including Religion, Equal Protection, Substantive Due Process, 
Procedural Due Process, Official Immunities, Federalism and Congressional Power) 


John J. Bouma, Snell & Wilmer, Phoenix, AZ 
(State Substantive Law - Contracts and Torts) 


David S. Friedman, Massachusetts Attorney' General's Office, Newton, MA 
(Title VII - including Employment Discrimination, Americans with Disabilities Act, Age 
Discrimination in Employment Act, Voting Rights Act, Fair Housing Act, Other Civil Rights and 
Administrative Procedure) 


Thomas Z. Hayward, Jr., K& L Gates, LLP, Chicago, IL 
(Admiralty and Professional Responsibility) 


Richard B. Kapnick, Sidley & Austin, Chicago, Illinois 

(Corporations/Securities, Bankruptcy, Banking, Tax, Health Law and Insurance Programs, 
General Statutory Interpretation and Jurisdictional and Choice of Law) 


The Honorable Timothy K. Lewis, Schrader Harrison Segal & Lewis LLP, Washington, DC 
(Sixth Amendment - Jury Right, Confrontation, Counsel, Speedy Trial; Sentencing, and Other 
Criminal Law & Procedures) 


Roberta D. Liebenberg, Fine, Kaplan & Black, Philadelphia, PA 
(FOIA, RICO and Antitrust) 


Andrew M. Low, Davis Graham & Stubbs, LLP, Denver, CO 

(Election Law, Immigration, Labor and Employment - ERISA, FSLMRA, 

NLRA/LMRA/LMRDA) 


Aaron M. Panner, Kellogg, Huber, Hansen, Todd, Evans & Figel, P.L.L.C., Washington, DC 
(Evidence, Arbitration & ADR and Bankruptcy) 
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Sri Srinivasan, O'Meiveny & Myers, LLP, Washington, DC 
(Justiciability, Indian (Native American) Law and Indian Claims Act) 


Paul Watford, Munger Tolies & Olson LLP, Los Angeles, California 

(Death Penalty and Habeas Corpus, Fourth Amendment (Search and Seizure), Fifth Amendment 
(Rights against Self-Incrimination, Double Jeopardy and Forfeiture) and Substantive Criminal 
Law) 


Laurie Webb Daniel, Holland & Knight LLP, Atlanta, GA 
(Appellate Procedure, Intellectual Property and Environmental Law) 


Marie. R. Yeates, Vinson & Elkins LLP, Houston, TX 
(Civil Procedure - Federal Rules and Personal Jurisdiction) 
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SlIU SDUOdoarO AnOuB 
DeObil Ml «a27tr-54UJ 


The Hottorable Pamck J. l-eahy 
Chau33un 

Coounimre on ihe Judiaaiy 
UiUKd Scares Senate 
224 Okksen Senate Office Budding 
Washiegmn, DC 20510 

Xe: NomiaAthtk of the Ifaaonbh &uu4 Soaaanyor 

to the l/tutedSwes Stipreme Coon 

Dear Chairman teahy: 

Tlic ABA Srandif^; Comxmi^e on the Federal Judidary has completed its 
evaluanon of the pofessional qiulificaooos of the Honomble Sotna Soremwyor who has 
been nominated for sm Associate Justice posmon on the United States Supreme Court 
As a result of our invesoganon, die Committee is of the unanimous opinion that Judge 
Sotomayor is 'Veil quabhed” for a position on diar Court 

A copy of this letter has been provided to Judge Sotomayoi. 



Chau 


cc; The Honorable Soma Sotoroayor 
The Honorable Gregory B. Craig 
The Honorable Cassandra Q. Butts 
Jonathan £. Meyer, US Depaitrocntofjusnce 
ABA Standing Committee on the Federal Judioary 
Denise A. Caedman, Esq. 
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Juiy 7, 2009 
Page 2 


This Ifetxer was seoi to the foUowjog mwabets of tbc Co mmi ti^e ou the Judiciaty, Uoited 
Stares Senate, 224 Diritsea Seaaie Office Buikbng. Washiagtcm, D.C. 20510-6275 on July 
7,2009- 

Majoniy; Hon. I^rackJ l^ahy, Chairman 

Hem Hctberc KoW 
Hon. CKanne FeioscBm 
Hon. Russell D- Feingold 
Hon. Charles E- Schumer 
Hon. Richard J. Duriam 
Hon. Benjanun L. C a rdin 
Hon. Sheldon Whitehouse 
Hon Ron Wyden 
Hon. Amy Klobuehac 
Hon. Edward £- Kaafimn 
Hon. Aden Specter 

Hon. Jeff Sessioss. Ranking Member 

Hon. Omn G. Hatch 

Hon. Charles £■ Grassley 

Hon. Jon Kyi 

Hon. Xindsey O. Graham 

Hon. John Cwiyn 

Hon. Tom Cc^mm 
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in UltooYbulh-i: 



June 15, 2009 

The Honorable Patrick Leahy 
Senator 

United States Senate 

433 Russell Senate Office Building 

Washington, DC 20510 


RE; Vote to Confirm Judge Sonia Sotomayor to the 
U.S. Supreme Court 
VIA FAX: 202.224J479 

Dear Senator Leahy: 

ASPIRA, the largest national Latino organizations in the United States and the only 
national organization dedicated exclusively to the education of Latino youth, urges you, 
as a member of the Senate Judiciary Comnaittee, to vote to confirm Judge Sonia 
Sotomayor after a thorough but swift confirmation process. 

Judge Sotomayor’s outstanding academic credentials, keen intellect, extensive judicial 
experience, and long history of fairness and adherence to the law, make her an exemplary 
candidate to serve on the Supreme Court. Raised by a single mother in public housing in 
the Bronx, Judge Sotomayor went on to graduate with honors from Princeton and Yale 
Law School, two of the most prestigious universities in the country. In her three-decade 
career. Judge Sotomayor has served as an Assistant District Attorney, a litigator in 
private practice, and served as U.S. District judge for six years before serving eleven 
years on the U.S, Court of Appeals for the 2"'’ District She was appointed to the District 
Court by Republican President George H.W. Bush and to the appeals court by President 
Clinton. She has participated in over three thousand court decisions, and has written over 
380 opinions. No other Supreme Court nominee in the last 100 years has had the 
experience she will bring to the court. Judge Sotomayor’s compelling life experiences 
will allow her to bring a range of experiences and perspectives to the court’s 
deliberations. 

We sincerely hope that you will join the majority of senators. Republicans and Democrats 
to confirm this exemplary American to the Supreme Court. 


Sincerely, 



Ronald Blackburn Moreno 
President and CEO 


The ASPiflA Awociartion. !nc. • N«^al Office 

1444 Eye NW, Su«ee 00 *W«shiogtoo. DC 200CB*<20^ 8:tt.3600*Fax {202| 835-381S* Emetf: Wottaspiw.org •wvfw.Mpira.twg 
Aee oe leie e : ConnecNct^. Florida, IHinois. New Jersey, Mew York. P»nnsy1»«n2a. Puerto Rico 
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Jiin-30-08 tl4i!3p« Froi- 


2123986634 


T-355 P.002/002 F-621 


NEW YORK 

CITY BAR 


PATRICIA M. HYNES 

PRESIDENT 

Phone: (212) 382-6700 
Fax; (212)768-8116 
phynes@nycbnr.org 


June 30, 2009 

Hon. Patrick J. Leahy 

433 Russell Senate Office Building 

Washington, DC 20510 

RE: Evaltiation of Nomination Judge Sonia Sotomayor 
Dear Senator Leahy. 

The Association of tlie Bar of the City of New York reviewed and evaluated the 
nomination of Judge Sonia Sotomayor to be a Justice of the United State Supreme Court. 
The Association found Judge Sotomayor to be Highly Qualified for that position. 

A report detailing our findings can be found at: 
httD:tfwww.nvcbar.orgfadf/renort/l 1693606 S.ndf 


Sincerely, 


Patricia M. Hynes 


The association or-niE Bar of the Cnv ofNew York 
42 Wssl44“' Strea, New York, NY 1003M6S9 
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June 30, 2009 


The Honorable Patrick Leahy 
Chairman 

United States Senate Judiciary Committee 
433 Russell Senate Office Building 
Washington, DC 20S10 


The Honorable Jeff Sessions 
Ranking Member 

United States Senate Judiciary Committee 
33S Russell Senate Office Building 
Washington, DC 20510 


Dear Senators Leahy and Sessions: 

As professors of Disability Law, Disability Rights Law, and Special Education Law from across the 
country, we write to express our support for the confirmation of Judge Sonia Sotomayor for 
appointment to the United States Supreme Court, 

A review of Judge Sotomayor's record on disability law issues indicates that she has an excellent 
understanding of the various laws' application to people with disabilities In various contexts, including 
disability civil rights, employment, special education. Social Security, Medicaid, and guardianship. 

Judge Sotomayor's record shows that she takes a balanced, thoughtful approach to disability issues. 
Her analysis is consistently thorough, practical and respectful of individual rights. In close cases, she 
does not appear to follow any particular ideology or activist agenda. 

Definition of Disability 

With the passage of the Americans with Disabilities Amendments Act of 2008, Congress repudiated 
much of the way that the Supreme Court has interpreted the Americans with Disabilities Act's 
definition of disability. Notwithstanding this flux In the law. Judge Sotomayor's opinions in this area 
stand out as being careful and reasoned, as she has engaged In searching inquiries into the nature of 
plaintiffs' impairments to determine whether they meet the functional and legal definition of 
disability. (See Bartlett v. New York State Board of Law Examiners, 2001 WL 930792 (S.O.N.Y. 2001). 

Judge Sotomayor has not been reluctant to dissent in cases where the law was being applied overly 
narrowly, particularly on the Issue of coverage based on an employer's perceptions of disability 
("regarded as"). (See EEOC v, J.B. Hunt Transp,, Inc., 321 F.3d 69, 78 (2d Qr. 2003) (Sotomayor 
dissenting)). After the passage of the ADA Amendments Act, Judge Sotomayor's interpretation of the 
"regarded as" prong of disability now has been adopted as consistent with congressional intent. 

Discrimination 

Judge Sotomayor has authored decisions holding, as a matter of first impression in the Second Circuit, 
that "mixed motive" analysis (allowing discrimination claims where there are both discriminatory and 
non-discriminatory motives for a challenged action) applies in ADA employment discrimination claims 
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(See Parker v. Columbia Pictures Industries, 204 F.3d 326 (2d Cir, 2000)). Her opinion fully analyzed, 
and was consistent with, precedents In other jurisdictions and the demonstrated intent of Congress. 

Reasonable Accommodation 

Judge Sotomayor has participated in several cases reversing grants of summary judgment for ADA 
defendants where there were questions of fact regarding whether plaintiff's requested 
accommodations were reasonable. Judge Sotomayor wrote a decision reversing a jury verdict against 
the plaintiff for failure to give a jury instruction indicating that, in determining whether reassignment 
to a vacant position is a reasonable accommodation, an offer of an inferior position is not reasonable 
when a comparable, or lateral, position is available. (See Norvllle v, Staten Is, Univ. Hosp., 196 F.3d 89 
(2d Cir. 1999)). 

Education 

Judge Sotomayor's education opinions reflect an appropriate concern for parents' procedural rights, 
recognizing that, only by ensuring parents' rights to hearings and records can their children's 
substantive educational rights be ensured, while also balancing states' rights under the "cooperative 
federalism" envisioned by the individuals with Disabilities Education Act (IDEA). (See Taylor v. 
Vermont Dep't of Educ., 313 F.3d 768 (2d Cir, 2002). She has also written opinions recognizing that 
the IDEA exhaustion requirement is not so Inflexible as to require parents to engage in futile efforts. 
(See Murphy v. Arlington Cent. Sch. Dist. Bd. of Educ., 297 F,3d 195 (2d Or. 2002)). 

Constitutionality of Federal Civil Rights Legislation 

Judge Sotomayor has resisted judicial attempts to artificially limit federal legislative authority to 
articulate and enforce individual rights. While demonstrating respect for precedent, she has not 
interpreted the Constitution to prevent Congress from recognizing individual and civil rights. (See 
Hayden v. PatakI, 449 F.3d 305 (2d Cir, 2006) (Sotomayor joining dissent from en banc decision); 
Conneaicut v. Cahill, 217 F.3d 93 (2d Cir. 2000) (Sotomayor dissenting)). Her opinions reflect a 
deference to Congress and to the plain language of the Constitution. 

The Supreme Court is the guardian of our rights and freedoms. As such, we recognize the importance 
of each nomination to the Court. Based on her record as a district court judge and as a Judge on the 
Second Circuit Court of Appeals, we believe Judge Sotomayor has demonstrated appropriate respect 
for the rule of law and the Importance of individual rights, Therefore, we urge you to confirm the 
nomination of Judge Sonia Sotomayor to the U-S. Supreme Court. 


Michael Waterstone 
Professor of Law 

Associate Dean of Academic Programs 
Loyola Law School, Los Angeles 


Peter Bianek 
University Professor 
Chairman, Burton Blatt Institute 
Syracuse University 
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Michael Stein 
Executive Director 

Harvard Law School Project on Disability 

Professor of Law 

William and Mary Law School 

Mark C. Weber 

Vincent de Paul Professor of Law 
DePaul University College of Law 

Deirdre M. Smith 

Assoc. Professor of Law and 

Director of the Cumberland Legal Aid Clinic 

University of Maine School of La w 

Robert Dinerstein 
Professor of Law 
American University 
Washington College of Law 

Carrie Griffin Basas 
Assistant Professor of Law 
University of Tulsa College of Law 

Arlene S. Kanter, Professor of Law 

Laura J. and L. Douglas Meredith Professor 

Director, Disability Law and Policy Program 

Co-Director, SU Center on Human Policy, Law, 

and Disability Studies 

Syracuse University College of Law 

Wendy E. Parmet 

Matthews Distinguished University 

Professor of Law 

Northeastern University School of Law 

Michael L. Periin 
Professor of Law 

Director, Internationa! Mental Disability Law 
Reform Project 

Director, Online Mental Disability Law Program 
New York Law School 


Marianne Engelman Lado 
Visiting Assistant Professor 
Seton Hall University School of law 

Ani B. Satz, Ph.D., J.D. 

Associate Professor 

Emory University School of Law 

Rollins School of Public Health 

Ruth Colker 

Distinguished University Professor and Heck- 
Paust Memorial Chair in Constitutional Law 
Michael E. Moritz College of Law 
The Ohio State University 
Columbus, Ohio 

Michael A, Schwartz 
Associate Professor of Law 
Director, Disability Rights Clinic 
Syracuse University College of Law 

Arlene Mayerson 
Adjunct Professor 
University of California, Berkeley 
Boalt Hall School of Law 

Paula Pearlman 
Visiting Associate Professor 
Loyola Law School 

Paul M. Secunda 
Associate Professor of Law 
Marquette University Law School 

Elizabeth Pendo 
Professor of Law 

Saint Louis University School of Law 
Center for Health Law Studies 

Elizabeth F. Emens 
Associate Professor of Law 
Columbia Law School 
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Simeon 6oldm3n 
Adjunct Professor of law 
Albany Law School 

Jan C. Costello 
Professor of Law 
Loyola Law School 

Jeanette Cox 

Assistant Professor of Law 
University of Dayton School of Law 

Laura Rothstefn 
Professor and 

Distinguished University Scholar 
Louis D. Brandels School of Law 
University of Louisville 


**AII institutions for identification purposes only** 
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T-351 P.002/003 F-515 


NEW YORK 
CITY BAR 


Contact: Alan Rotbstein 
(212) 382-6623 


The Assocution of the Barof the Citv op New York 
FIM0S J udge Sonia Sotomavor 
Highly Qualified For U.S. Supreme Court 

New York, June 30, 2009 - Patricia M- Hynes, President of The Association of the Bar of 
the City of New York, announced that the Association has concluded that Judge Sonia 
Solomayor is Highly Qualified to be a Justice of the United States Supreme ConiL 

The Association found that Judge Sotomayor demonstrates a formidable intellect; a 
diligent and careful approach to legal decision-making; a commitment to unbiased, 
thoughtfitl administration of justice; a deep commitment to our judicial system and the 
counsel and litigants who appear before the conn; and an abiding respect for the powers 
of the legislative and the executive branches of onr govemmom. 

In conducting its evaluation, the Association reviewed and analyzed information firom a 
variety of sources; Judge Sotomayor’ s written opinions fiom her seventeen years on the 
circuit court and district court; her speeches and articles over the last twenty-one years; 
her prior confirmation testimony; comments received &om the Association’s members 
and committees; press reports, blogs and commemaries; interviews with her judicial 
colleagues and numerous practitioners; and an interview with Judge Sotomayor. 

The Association determined that Judge Sotomayor possesses, to an exceptionally high 
degree, ali of the qualifications enumerated in the Guidelines established by the 
Association for considering nominees to the United States Supreme Court: (1) 
exceptional legal ability; (2) extensive experience and knowledge of the law; (3) 
outstanding intellectual and analytical mlents; (4) maturity of judgment; (5) 
unquestionable integrity and independence; (6) a temperament reflecting a willingness to 
search for a 6ir resolution of each case before tire court; (7) a sympathetic understanding 
of the Court’s role under the Constitution in the protection of tile personal rights of 
individuals; and (8) an appreciation for the historic role of the Supreme Court as the final 
arbiter of the meaning of the United States Constimtion, including a sensitivity to the 
respective powers and reciprocal responsibilities of the Congress and Executive. 
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The Association been evaluaiing jndic^ candidates for nearly 1 40 years in a non- 

partisan maimer based upon the nominees’ competence and merit. Although ihe 
Association had evaluated a numiber of Supreme Court candidates over the course of its 
history, in 1987 it determined to evaluate every candidate nominated to the Supreme 
Court. 

In 2007, the Executive Committee of the Association moved from a two-tier evaluation 
system in which candidates were found to be either '‘qualified” or “not qualified”, to a 
three-tier evaluation system. The ratings and the criteria that accompany them are as 
follows: 

“Qualified.” The nominee possesses the legal ability, expoience, 
knowledge of the law, mteilecUial and analytical skills, maiiirity of 
judgment, common sense, sensitivity, honesty, integrity, independence, 
and temperament appropriate to be a Justice of the United States Supreme 
Court. The nominee also respects precedent, the independence of the 
judiciary from the other branches of govemment, and individual rights and 
liberties. 

“Highly Qualified.” The nominee is qualified, to an exceptionally high 
degree, such that the nominee ts likely to be an outstanding Justice of the 
United States Supreme Court. This rating should be regarded as an 
exception, and not the norm, for United States Supreme Court nominees. 

“IVot Qualified.” The nominee fails to meet one or more of the qualifications 
above, 

The present review is the first time the Association has utilized this three-tier system for a 
Supreme Court review. 


Aboac tb« Association 

The New York City Bar As-soclaiion fwww.nvd!>ar.ora\ since its fomding in 1870, has been dedicated lo 
maintaining the hi^ ethical standards of the profession, promoting reform of the law and providing .service 
to riic profession and the public. The Association ctmlinues to work for political, legal and social reform 
while implementing innovative means to hdp die disadvantaged. Protecting the public's welfare remains 
one of the Association’s highest priorities. 


VerDate Nov 24 2008 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 00820 Fmt6601 Sfmt6601 


S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



809 



Association of 
Prosecuting Attorneys 


July 10,2009 


Honorable Patrick Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
433 Russell Senate Office Building 
Washington, DC 20510 


Honorable Jeff Sessions 
Ranking Minority Member 
Committee on the Judiciary 
United States Senate 
335 Russell Senate Office Building 
Washington, DC 20510 


Dear Chairman Leahy and Ranking Member Sessions; 

On behalf of the Association of Prosecuting Attorneys (APA), we offer our support to the 
Honorable Sonia Sotomayor’s nomination to become the next Associate Justice of the 
United States Supreme Court. APA is a national “think tank” that represents all 
prosecutors and provides additional resources such as training and technical assistance in 
an effort to develop proactive innovative prosecutorial practices that prevent crime, 
ensures equal justice and makes our communities safer, 

Judge Sotomayor’s proven record as a prosecutor, private litigator. District Court Judge 
and Federal Appellate Judge has shown her dedication to the law, equality of justice and 
ensuring safer communities. Her distinguished tenure as a Federal District Court Judge 
would bring additional insight about the trial process to the Supreme Court. 

Judge Sotomayor, with her trial experience as both a trial judge and prosecutor, would 
bring practical experience to the highest court in the land. Therefore, the APA fully 
supports Judge Sotomayor’s nomination to the Supreme Court and we urge her 
confirmation. 


Respectfully submitted. 



jGlenn F. Ivey 

Chairman of the Board of Directors, 
Association of Prosecuting Attorneys 



David R. LaBahn 
President and CEO, 

Association of Prosecuting Attorneys 


Support and enhance the effectiveness of prosecutors in their efforts to create safer communities 
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The Honorable Patrick Leahy 

Chainnan, Senate Committee on the Judiciaiy 

United States Senate 

433 Russell Senate Office Building 

Wadiiagton, 0C 20510 

Dear Chairman Leahy: 

CONFIRMATION OF JUDGE SONIA SOTOMAYOR TO 
THE UNITED STATES SUPREME COURT * 

As Sheriff of the Los Angeles County Sheriff’s Department, which is the largest Sheriff's 
Department in the couatiy in one of the most diverse counties in the world, 1 stqrport the 
confirmatitm of Judge Sonia Sototnayor as a United States Supreme Court Associate 
Justice and, respectiUIy, urge your Committee to support her nomination. 

As you know. Judge Sotomayor has had the gamut of legal experience beginning with her 
legal education &om Yale University. Judge Sotomayor’s woric as an Assistant District 
Attorney for the New York County District Attorney’s Office and her work in priwte 
practice, led to her nomination by President George H.W. Bush to the United States 
Ihstrict Court for the Southern District of New York, for which she was conffrmed by the 
United States Senate. She served in that crgracity until President Bill Clinton nominated 
her to the United States Court of Appeals for the Secoid Circuit, followed by her second 
Senate confirmation. 

Judge Sotomayor possesses ail the traits important for service on the United States 
Supreme Court. Her educational backgrou^ diverse legal experience, and personal 
story have all contributed to her current success and will continue to positively shape her 
future on the United States Supreme Court 


Ura Jiiion of Service 

n7/n8/?nno .3!napM 
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The Honoiablc Patrick Leahy 


My 7, 2009 


Judge Sotomayor is an excellent nominee for Associate Supteone Court Justice. I am 
conBdent that confinnation of her nomination would be a great step forward for our 
Supreme Court and our Country. Thank you for your service to our Country and making 
these critical decisions that profoundly impact our Democracy. Should you have any 
quesdrms, do not hesitate to contact me directly at (323) 526-5000. 


Sincetdy, 
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The City of New York 
Office of the Mayor 
New York, NY 10007 


STATEMENT OF MICHAEL BLOOMBERG 
MAYOR 

NEW YORK, NEW YORK 
BEFORE 

THE SENATE COMMITTEE ON THE JUDICIARY 

ON 

THE NOMINATION OF JUDGE SONIA SOTOMAYOR 
TO BE ASSOCOATE JUSTICE 
OF THE UNITED STATES SUPREME COURT 

JULY 16,2009 
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Good afternoon. Chairman Leahy, Ranking Member Sessions, and all the members of the 
Committee: Thank you for the opportunity to testify before you today. I am Mike Bloomberg, 
and I am here not only as the Mayor of New York, the City where Judge Sonia Sotomayor has 
spent her entire career, but also as someone who has appointed or re-appointed more than 140 
judges to New York City’s Criminal and Family courts. So I appreciate the job before you. 

About three months ago, when President Obama invited Governors Schwarzenegger and 
Rendell and me to the White House to discuss infrastructure policy, I also found an opportunity 
to tell him what many of the best legal minds I know were telling me: Judge Sonia Sotomayor 
would be a superb Supreme Court Justice. I strongly believe she should be supported by 
Republicans, Democrats, and independents - and I should know, because I’ve been all three. 

Judge Sotomayor has all of the key qualities that I look for when I appoint a judge. First, 
she is someone with a sharp and agile mind, as her distinguished record and her testimony make 
clear. And as a former prosecutor, commercial litigator, district court judge and appellate judge, 
she brings a wealth of unique experience. 

Second, she is an independent jurist who does not fit squarely into an ideological box. A 
review of her rulings by New York University’s Brennan Center found that judges on the Second 
Circuit Court who were appointed by Republicans agreed with her more than 90 percent of the 
time when overruling a lower court decision and when ruling a governmental action 
unconstitutional. So this is clearly someone whose decisions have cut across party lines, which is 
something that the Supreme Court could use more of. 

And third, whether you agree or disagree with her on particular cases, she has a record of 
sound reasoning. In interviewing judicial candidates, I like to ask questions that have no easy 
answers and then listen to how they develop their responses. I want to know that they are open- 
minded enough to change their views if they hear compelling evidence, and to see if they can 
provide a strong rationale for their legal conclusion - even if I disagree with it. 

The fact is, you’re never going to agree with a judicial candidate on every issue. I’ve 
appointed plenty of judges whose answers I don’t entirely agree with. And 1 should point out, 
Judge Sotomayor has ruled against New York City in a number of cases. So I am not here as 
someone who agrees with the outcome of her decisions 100 percent of the time, and I don’t think 
that should be the standard. 

I am not a lawyer or a constitutional scholar, but 1 think the standard should be: Does she 
apply the law based on rational legal reasoning and is she within the bounds of mainstream 
thinking on issues of basic civil rights? And on both questions, I think the answer is, 
unequivocally: yes. 

It is impossible to know how she will rule on cases in the future, or even what those cases 
might be. Given that a Supreme Court Justice is likely to serve for decades, focusing on the 
issues du jour rather than intellectual capacity, analytical ability, and just plain common sense 
would miss what we as a country clearly need: someone who has the ability to provide us with 

2 
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the legal reasoning and guidance that will be necessary to navigate the uncharted waters of 
tomorrow’s great debates. And I am very confident that Judge Sotomayor has that ability. 

Finally, as the Mayor of her hometown, I should make two brief points: First, on the issue 
of diversity: The Supreme Court currently includes one member who grew up in Brooklyn and 
one who grew up in Queens. So there’s no doubt that adding someone from the Bronx will 
improve the diversity of the court. (And if you disagree, you haven’t been to Brooklyn, Queens, 
and the Bronx.) But seriously, Sonia Sotomayor is the quintessential New York success story. 

She beat all the odds and rose to the very top. If that’s not the American dream, I don’t 
know what is. However, I don’t believe she should be confirmed on the strength of her 
biography. But I do think her life story tells you an awful lot about her character and ability. 

Second, I just want to add a caution against those who would suggest that Judge 
Sotomayor’s service to the Puerto Rican Legal Defense and Education Fund is somehow a 
negative. That organization is a well-respected civil rights group in New York City, and although 
we have not always seen eye-to-eye on every issue, there’s no question that it has made countless 
contributions to our City. Judge Sotomayor should be judged based on her own record, not the 
record of others in the group. 

Thank you again for the opportunity to testify, and 1 urge you to confirm Sonia 
Sotomayor as a Justice of the United States Supreme Court. 
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The City of New York 
Office of the Mayor 
New York, NY 10007 


July 7, 2009 


The Honorable Patrick J. Leahy 
Chairman, Judiciary Committee 
433 Russell Senate Office Building 
United States Senate 
Washington, DC 20510 

Dear Chairman Leahy and Senator Sessions: 


The Honorable Jeff Sessions 
Ranking Member, Judiciary Committee 
335 Russell Senate Office Building 
United States Senate 
Washington, DC 20510 


As Mayor of the largest city in the country and the place where Judge Sonia Sotomayor has spent 
her career, ! strongly support President Barack Obama’s nomination of Judge Sotomayor to serve as an 
Associate Justice of the United States Supreme Court. 

One of my responsibilities as Mayor is to appoint judges to New York’s Family and Criminal 
Courts, which gives me the opportunity to assess the qualifications of many judicial candidates. Over the 
past seven and half years, I have interviewed candidates for more than 40 judicial seats and have, like 
you, developed a strong sense of the qualities that will strengthen our justice system. Based on this 
experience, I have great confidence that Judge Sotomayor’s rulings demonstrate her knowledge of the 
law, objectivity, fairness, and impartiality, which are essential qualities for any judge. Just as important, 
she possesses the character, temperament, intelligence, integrity, and independence to serve on the 
nation’s highest court, and her well-respected record of interpreting the law and applying it to today’s 
world is perhaps the best indication of her exceptional ability as a judge. 

Judge Sotomayor’s impressive 30-year career has given her experience in nearly all areas of the 
law. As an Assistant District Attorney in Manhattan, she earned a reputation as an effective prosecutor. 

As a Judge in the Southern District of New York, she established a record that amply supported her 
appointment to the Second Circuit. And in her current role as a Judge in the U.S. Court of Appeals for the 
Second Circuit, she is admired for her knowledge and understanding of legal doctrine, having taken part 
in over 3,000 panel decisions and authored close to 400 opinions. In each role, she has served the public 
with integrity and diligence. 

Judge Sonia Sotomayor is an outstanding choice for the United States Supreme Court, and I stand 
firmly behind her candidacy. 


Sincerely, 




Michael R. Bloomberg 
Mayor 
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July 11,2009 


Patrick J. Leahy 
United States Senate 


CttL’ 

CAUFCmNlA 

WOMEN 

LAWYERS 


Committee -on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510 


Executive Office 
650 Howe Ave., Suite 555 
Sacrameato. CA 95825 
Phooe: (916) 646-3U4 
Fax: (916) 646-6469 
E-mail: iBfo@cwi.org 
www.cwLorg 


RE: Support of the Confirmation of the Honorable Sonia Sotomayor to the United 
States Supreme Court 

Dear Senator Leahy: 


The California Women Lawyers strongly supports the confirmation of Judge Sonia 
Sotomayor to the United States Supreme Court. A review of Judge Sotomayor’s 
judicial record, as precisely articulated by the Women’s Bar Association of New 
York in their statement, demonstrates a woman of many dimensions. Judge 
Sotomayor is highly intelligent, thoughtful and analytical. At the same time. Judge 
Sotomayor demonstrates an understanding of “real life” and how the opinions of the 
Court affect those who live by those opinions. 

While much has been made about Judge Sotomayor’s upbringing, her ethnicity and 
background and her gender, these aspects of what makes Judge Sotomayor who she 
is today should be viewed as enhancing her qualifications to be a Supreme Court 
Justice. Judge Sotomayor is a strong, independent woman of color who matured 
from such humble roots to become a respected and honored jurist who clearly has 
committed herself to public service. There is no doubt that Judge Sotomayor will 
continue on her path of excellence and of judicial independence. Undoubtedly, she 
has the intellect and will to evaluate the law and the facts and come to a fair 
decision. 
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For more than 35 years, the California Women Lawyers has served as the voice for 
more than 30,000 women attorneys and judges in the State of California. It is with 
that voice that wc express our support for the confirmation of Judge Sonia 
Sotomayor. We request that our Letter of Support be entered into the Confirmation 
Hearing Record. 

If we can be of any further assistance, please do not hesitate to contact us. 

Sincerely 

Jean Pledger 
President 
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of 

Chuck Canterbury 
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National Fraternal Order of Police 
on 

the Nomination of Sonia M. Sotomayor 
to be an Associate Justice of the Supreme Court of the 

United States 

before the 

Senate Committee on the Judiciary 

16 July 2009 
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Good morning, Mr. Chairman, Ranking Member Sessions, and 
distinguished Members of the Committee on the Judiciary. As 
National President of the Fraternal Order of Police I am the elected 
spokesperson of more than 327,000 rank-and-file police officers — 
the largest law enforcement labor organization in the United States. 

I am very pleased to have this opportunity to testify in support of 
the nomination of Judge Sonia M. Sotomayor to the Supreme Court 
of the United States. 

Before I begin I would like to thank you Mr. Chairman for the 
invitation to appear this morning. The FOP is grateful for your 
steadfast leadership and for your strong support of the law 
enforcement community. 

Speaking as a law enforcement officer, I think it says a lot about the 
character of a young person, who won a scholarship to Princeton 
University, graduated summa cum laud, and then graduated from 
Yale Law School to accept as her first job in the legal field that of 
poorly paid prosecutor in the District of Manhattan-especially at a 
time when crime in our urban centers was increasing at an alarming 
rate. Yet this is exactly what Judge Sotomayor did. 
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She spent five years with that office, prosecuted many criminal 
cases, including a triple homicide. In this time, she put a lot of bad 
guys behind bars and forged an excellent working relationship with 
the men and women working the beat in Manhattan. She earned 
their respect and a reputation as being tough, which in our 
profession is a compliment. 

After several years in private practice. Judge Sotomayor was 
nominated to the U.S. District Court for the Southern District of 
New York by President George H.W. Bush in 1992. In 1998, she 
was named to the U.S. Court of Appeals for the Second Circuit, one 
of the most demanding circuits in the country, by President William 
J. Clinton. As an appellate judge, she has participated in over 3,000 
panel decisions and authored roughly 400 opinions, handling 
difficult issues of constitutional law, complex procedural matters, 
and lawsuits involving complicated business organizations. 

Some of Judge Sotomayor’s critics have pounced on a few of these 
decisions as well as some comments made during speaking 
engagements and have engaged in some pretty wild speculation as to 
what kind of Supreme Court Justice she will make. 
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As a law enforcement officer, I prefer to rely on evidence and fact, 
not speculation, to reach my conclusions. 

One such area of speculation is on her feelings toward our right to 
bear arms as guaranteed by the Second Amendment to the 
Constitution. Let there be no mistake here — I take a back seat to no 
one in my reverence for the Second Amendment — in fact, iff 
thought for an instant that Judge Sotomayor’s presence on the 
Court posed a threat to the Second Amendment, I would not be 
sitting here supporting her today. 

The facts, as some have already pointed out, reflect a brilliant and 
thoughtful jurist respectful of the law and committed to its 
appropriate enforcement. 

Over the course of Judge Sotomayor’s career, she has analyzed each 
case on its merits. In fact, the Washington Post recently ran an 
article which noted that she went into “uncommon detail” when 
reviewing and ruling on the cases which came before the appellate 
court. To me, that’s evidence of a strong commitment to duty and to 
the law-two characteristics we should all expect from a judge. 
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Let me cite a few cases with which I am familiar because they deal 
with issues that every beat cop in the United States has dealt with in 
the real world. In United States v. False, an offender indicted on 242 
counts relating to child pornography sought to have the evidence 
against him thrown out because the search warrant sworn out 
against him lacked probably cause. Judge Sotomayor’s ruling held 
that the error was “committed by the district court in issuing the 
warrant, not by the officers who executed it.” The conviction was 
upheld. 

Similarly, in United States v. Santa she ruled that law enforcement 
officers executing a search of a suspect based on an arrest warrant 
they believe to be active and valid should not result in the 
suppression of evidence even if the warrant had, in fact, expired. 

In United States v. Howard, she overturned the district court’s 
decision to suppress evidence of drug trafficking by finding 
warrantless automobile searches to be constitutional. 

And in United States v. Clarke, she held that law enforcement 
officers did not violate the Fourth Amendment by asking to see the 
VIN plate under the hood of a vehicle after discovering that the VIN 
plate on the dashboard was missing. 
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All of these rulings show that Judge Sotomayor got at least as much 
of her legal education from her five years as a prosecutor as she did 
at Yale Law School. These five years, in my view, reflect the same 
kind of commitment to the law that I see in the officers I represent. 

Law enforcement officers have to make difficult decisions every day, 
many of which involve enforcing the law and safeguarding the rights 
of a suspected offender. 

Judge Sotomayor clearly demonstrates she understands the fine line 
that officers must walk and, in her rulings, reflect a working 
knowledge-not a theoretical knowledge-of the everyday realities of 
law enforcement work. After reviewing her record, 1 can say that 
Judge Sotomayor is a jurist in whom any beat cop could have 
confidence. 

It is for this reason that the Executive Board of the National FOP 
unanimously voted to support her nomination to the Supreme 
Court. 

I believe that the President has made a fine choice in Sonia M. 
Sotomayor for the Supreme Court of the United States. 
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1 also want to emphasize that, in addition to the FOP, all major law 
enforcement organizations have announced their support for her 
nomination. 

She is clearly well-qualified and also possesses the requisite 
knowledge, experience, and legal acumen to serve on our nation’s 
highest court and I hope the Committee will send her nomination to 
the Senate floor as expeditiously as possible. 

Thank you again, Mr. Chairman, for the invitation to appear today, 
and to all the Members of the Committee for their kind attention. I 
would be pleased to answer any questions you may have. 
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Statement of 


The Honorable Benjamin L. Cardin 

United States Senator 
Maryland 
July 13, 2009 


U.S. SENATOR BENJAMIN L. CARDIN (D-MD) 

CONFIRMATION HEARING FOR JUDGE SONIA SOTOMAYOR 

TO BE AN ASSOCIATE JUSTICE OF THE SUPREME COURT OF THE UNITED STATES 

OPENING STATEMENT - AS DELIVERED 

JULY 13,2009 

Judge Sotomayor, welcome to the United States Senate. I think you you'll find that each member 
of this Committee and each member of the United States Senate wants to do what's right for our 
country. Now we may differ on some of our views, as will come out during this hearing, but 1 
think we all share a respect for your public service. Thank you for your willingness to serve on 
the Supreme Court of the United States and thank your family for the sacrifices they have made. 

I am honored to represent the people of Maryland in the U.S. Senate, and to serve on the 
Judiciary Committee, as we consider one of our most important responsibilities - whether we 
should recommend to the full Senate the confirmation of Judge Sonia Sotomayor to be an 
Associate Justice of the Supreme Court of the United States. 

The next term of the Supreme Court that begins in October is likely to consider fundamental 
issues that will impact the lives of all Americans. In recent years, there have been many 
important cases decided by the Supreme Court by a 5-4 vote. Each Justice can play a critical role 
in forming the needed consensus in our nation's highest court. A new Justice could - and very 
well may - have a profound impact on the direction of the court. 

Supreme Court decisions affect each and every person in our nation. 1 think of my own family's 
history. My grandparents came to America more than 100 years ago. I am convinced that they 
came to America not only for greater economic opportunities, but because of the ideals 
expressed in our Constitution, especially the First Amendment guaranteeing religious freedom. 
My grandparents wanted their children to grow up in a country where they were able to practice 
their Jewish faith and fully participate in their community and government. My father, one of 
their sons, became a lawyer, state legislator, circuit court judge and President of his synagogue. 
And now his son serves in the U.S. Senate. 

While our Founding Fathers made freedom of religion a priority, equal protection for all races 
took longer to achieve. 1 attended Liberty School No. 64, a public elementary school in 
Baltimore City. It was part of a segregated public school system that - under the law - denied 
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every student in Baltimore the opportunity to learn in a classroom that represented the diversity 
of our community. 

I remember with great sadness how discrimination was not only condoned but, more often than 
not, actually encouraged against Blacks, Jews, Catholics, and other minorities in the community. 
There were neighborhoods that my parents warned me to avoid for fear of my safety because I 
was Jewish. The local movie theater denied admission to Atrican Americans. Community 
swimming pools had signs that said "No Jews, No Blacks Allowed." Even Baltimore's 
amusement parks and sports clubs were segregated by race. Then came Brown v. Board of 
Education and, suddenly, my universe and community were changed forever. 

The decision itself moved our nation forward by correcting grievous wrongs that were built into 
the law. It also brought to the forefront of our nation's consciousness a great future jurist from 
Baltimore - Thurgood Marshall. Marshall had been denied admission to the University of 
Maryland Law School due to the color of his skin but went on to represent the plaintiffs in the 
1 954 landmark Brown vs. Board of Education. And in 1 967, it was Marshall - the grandson of a 
slave - who was appointed by President Lyndon Johnson as the first African American to serve 
on the Supreme Court. 

The nine justices of the United States Supreme Court have the tremendous responsibility of 
safeguarding the framers' intent and the guiding values of our Constitution, while ensuring the 
protections and rights found in that very Constitution are applied to and relevant to the issues of 
the day. At times, the Supreme Court has and should look beyond popular sentiment to preserve 
these basic principles and the rule of law. The next justice, who will fill J ustice Souter's place on 
the court, will be an important voice on these fundamental issues. 

It is my belief that the Constitution and Bill of Rights were created to be living documents that 
stand together as the foundation for the rule of law in our nation. Our history reflects this. When 
the Constitution was written, Afiican Americans were considered property and counted only as 
three-fifths of a person. Non-whites and women were not allowed to vote. Individuals were 
restricted by race as to whom they could marry. Laws passed by Congress and decisions by the 
Supreme Court undeniably moved our country forward, continuing the progression of 
Constitutional protections that have changed our Nation for the better. 

Before the Court ruled in Brown vs. Board of Education that "separate was not equal," the law 
permitted our society to have separate facilities for black and white students. Before the Court 
ruled in Loving vs. Virginia, a state could prohibit persons from marrying based on race. Before 
the Court ruled in Roe vs. Wade, women had no constitutional implied right to privacy. These 
are difficult questions that have come before the Court, and that the Framers could not have 
anticipated. New challenges will continue to arise but the basic framework of protections 
remains. 

1 want to complement President Obama in forwarding to the United States Senate a nominee. 
Judge Sonia Sotomayor, who is well qualified for our consideration. Her well-rounded 
background, including extensive experiences as a prosecutor, trial judge and appellate judge, will 
prove a valuable addition to our nation's highest court. 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 00837 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



826 


VerDate Nov 24 2008 


As a relatively new member of the Senate Judiciary Committee, as 1 prepared for this week, I 
considered a few key standards that apply to all judicial nominations. First, I believe nominees 
must have an appreciation for the Constitution and the protections it provides to each and every 
American. She (or he) must embrace a judicial philosophy that reflects mainstream American 
values, not narrow ideological interests. They should have a strong passion to continue the 
Court's advancements in Civil Rights. There is a careful balance to be found here; our next 
Justice should advance the protections found in our Constitution, but not disregard important 
precedent that has made our society stronger by embracing our civil liberties. I believe judicial 
nominees also must demonstrate a respect for the rights and responsibilities of each branch of 
government. These criteria allow me to evaluate a particular judge and whether she or he might 
place their personal philosophy ahead of the responsibility of the office. 

As this Committee begins considering the nomination of Sonia Sotomayor, I want to quote 
Justice Thurgood Marshall, who said, "None of us got where we are solely by pulling ourselves 
up by our bootstraps." Judge Sotomayor is a perfect example of how family, hard work, 
supportive professors and mentors, and opportunity all can come together to create a real 
American success story. 

She was bom in New York, to a Puerto Rican family, and grew up in a public housing project in 
the South Bronx. Her mother was a nurse and her father was a factory worker with a third-grade 
education. She was taught early in life that education is the key to success, and her strong work 
ethic enabled her to excel in school and graduate valedictorian of her high school. She attended 
Princeton University, graduating cum laude and Phi Beta Kappa, and she received the highest 
honors Princeton awards to an undergraduate. At Yale Law School, she was editor of the Law 
Review, where she was known to stand up for herself and not to be intimidated by anyone. 

Nominated by both Democratic and Republican presidents, for 1 7 years she has been a 
distinguished jurist and now has more federal judicial experience than any Supreme Court 
nominee in the last hundred years. 

This week's hearings are essential. With some understanding of the context of Judge Sotomayor's 
life and the role that she potentially is about to fill on the Supreme Court, I believe it is 
particularly important during this confirmation hearing to question Judge Sotomayor on the 
guiding principles she would use on reaching decisions. For example, it is important for me to 
understand her interpretation of "established precedent" on protecting individual Constitutional 
rights. I believe it would be wrong for Supreme Court Justices to turn their back on landmark 
Court precedents protecting individual Constitutional rights. 

It is likely that the Supreme Court will consider important protections in our Constitution for 
women, our environment and consumers, as well as voting rights, privacy, and the separation of 
church and state, among others, in coming years. The Supreme Court also has recently been 
active in imposing limits on executive power. It will continue to deal with the Constitutional 
rights in our criminal justice system, the rights of terror detainees and the rights of non-citizens. 

Ail of these issues test our Nation's - and the Supreme Court's - commitment to our founding 
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principles and fimdamental values. For this reason, we need to know how our nominee might 
approach these issues and analyzes these decisions. 

Mr. Chairman, I look forward to hearing from Judge Sotomayor on these issues and I expect that 
she will share with this Committee, and the American People, her judicial views and her 
thoughts on the protections in our Constitution. 

Once again, I want to thank Judge Sotomayor for her public service and readiness to take on this 
great responsibility for our Nation. And again, 1 also wish to thank her family for their clear 
support and sacrifice that has brought us to this hearing today. 
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Questions for Nominee Judge Sotomayer 

Suimiitted via fax 202 224-9516 

July 09 2009 

The Honorable Patrick J. Leahy, Chairman 

Committee on the Judiciary 

United States Senate 

433 Russell Senate Office Building 

Washington, D.C. 20510 

The Honorable Jeff Sessions 
Committee on the Judiciary 
United States Senate 
335 Russell Senate Office Building 
Washington, D.C. 20510 

Dear Chairman Leahy and Ranking Member Sessions: 

The Center for Inquiry writes to express our support for the 
Confirmation of Judge Sonia Soiomayor as Associate Justice 
of the Supreme Court of the United States. In her seventeen 
years of service to dale as a federal trial and appellate judge, 
and throu^out the course of her entire career. Judge Sotomayor 
has strongly distinguished herself through her outstanding intellectual 
credentials and her deep respect for the rule of law, establishing 
herself beyond question as fully qualified and ready to serve on the 
Supremo Court. 


The Center is concern with and committed to science, reason, firee 
inquiry, secularism, and planetar}' ethics. 

We r^pcctfully submit the following questions for consideration for 

Judge Sotomayer: 
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!) Does the Establishment Clause requires neutrality wth respect to religion and non-religion, meaning 
that government may not act in any way that wrmld favor religion in general over non-religion; or does the 
Establishment Clause merely require that govemment may not favor any one religion over others? 

2) What Test or tests should the Court apply in Establishment Clause cases: the three-part lemon test. 
Justice O’Connor's "endorsement test,” Justice Kennedy's “coercion test," or some other test or 
combination of tests? In wlmt way does the answer depend on the nature of the issue before the Court? 

3) Does the f ree Exercise clause ever make it necessary for the govemment to carve out exceptions to 
generally applicable laws that burden an individual’s ability' to exercise his or her religious belief, such that 
religious believers can avoid complying with laws that are binding on everyone else? 

4) Does she support the central holding oiRoe v. Wade, and would she deem all subsequent cases timi 
narrowed the scope of Roe 

5) Does she support the ruling in the 1989 case Texas v. that mere offensiveness of a form of 

expression cannot be a basis for banning it, such that the First Amendment protects the right to burn an 
American flag, in protest, as long as the individual flag so destroyed is not the property of someone else? 

We know that your work is cut out for you with these bearings. Thank you for all you do for the American 
people and for your time and ctmsideration in this matter. 


Sincerely, 



Toni Van Pelt 
Policy Director 

Center for Inquiry Office of Ptihlic Policy 
6zi Pennsylvania Ave. SE 
Washington DC 20003 
202 546-2330 Office 727 278-8446 Cell 
202 546 2334 Fax 
tvanpelt(S)cent€rforinquiry.net 
www.centerformquiry.net/ opp 
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TESTIMONY OF 

LINDA CHAVEZ 

CHAIRMAN, CENTER FOR EQUAL OPPORTUNITY 

BEFORE THE 

SENATE JUDICIARY COMMITTEE 

REGARDING THE 

NOMINATION OF JUDGE SONIA SOTOMAYOR 
TO THE UNITED STATES SUPREME COURT 
July 16, 2009 
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Introduction 

Thank you, Mr. Chairman, for the opportunity to testify before you today 
regarding the nomination of Judge Sonia Sotomayor to be an Associate Justice on the 
United States Supreme Court. 

1 testify today not as a wise Latina woman, but as an American who believes that 
skin color and national origin should not determine who gets a job, promotion, or public 
contract, or who gets into college or receives a scholarship. 

My name is Linda Chavez, and 1 am chairman and founder of the Center for 
Equal Opportunity, a nonprofit research and educational organization that focuses on 
public policy issues that involve race and ethnicity, including civil rights, bilingual 
education, and immigration and assimilation policies. 

I have served as Staff Director of the U.S. Commission on Civil Rights (1983- 
1985), and Chairman of the National Commission on Migrant Education (1988-1 992). In 
1992, 1 was elected by the United Nations’ Human Rights Commission to serve a four- 
year term as U.S. Expert to the U.N. Sub-commission on the Prevention of 
Discrimination and Protection of Minorities, and I was Co-Chair of the Council on 
Foreign Relations’ Committee on Diversity from 1998-2000. Finally, I am the author of, 
among other books, Out of the Barrio: Towards a New Politics of Hispanic Assimilation 
(Basic Books 1991). 

Why You Should Not Vote To Confirm This Nominee 

My message today is straightforward, Mr. Chairman; Do not vote to confirm this 
nominee. I say this with some regret, because I believe Judge Sotomayor’s personal story 
is an inspiring one, which proves that this is truly a land of opportunity where accidents 
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of birth and class do not determine whether you can succeed. Unfortunately, based on 
her statements both on and off the bench, I do not believe Judge Sotomayor necessarily 
shares that view. It is clear from Judge Sotomayor’s record that she has drunk deep from 
the well of identity politics. I know a lot about that well, and I can tell you that it is dark 
and poisonous. It is, in my view, impossible to be a fair judge and also believe that one’s 
race, ethnicity, and sex should determine how someone will rule as a judge. Yet, Judge 
Sotomayor has repeatedly said that race, ethnicity and gender are determinants of one’s 
point of view. She has said, for example, that “[wjhether bom from experience or 
inherent physiological or cultural differences, a possibility” that, she said, she “abhorjed] 
less or discount[ed] less” than some of her colleagues, she believed that “gender and 
national origins may and will make a difference in our judging.” She added, “I simply do 
not know exactly what that difference will be in my judging. But I accept there will be 
some based on my gender and my Latina heritage.”' If there were any doubt that Judge 
Sotomayor’s embracing of identity politics has fatally compromised her ability to be a 
good judge, those doubts should be laid to rest by the way she handled the New Haven 
firefighters case, Ricci v. DeStefano, which has already been extensively discussed at 
these hearings and which I discuss below. 

Judge Sotomayor and Identity Politics 

The nominee was bitten by the identity politics bug at an early age. She was an 
affirmative action activist as an undergraduate, pushing for race-based hiring goals and 
timetables for faculty hiring.^ She proudly insists that she was admitted to Princeton 
because of affirmative action. In her senior thesis, she took a Puerto Rican nationalist 
position and refused to call the U.S. Congress by its proper name; instead, referring to 
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this body as either the “North American Congress” or the “mainland Congress.” As one 
history professor noted, “This kind of rhetoric was very trendy, and not uncommon, 
among the Latin Americanist fringe of the academy.”^ And she continued her activism as 
a student at Yale Law School, protesting when a law-firm interviewer asked a politically 
incorrect question about affirmative action. 

Her commitment to identity politics is perhaps best exemplified by her long 
association with the Puerto Rican Legal Defense and Education Fund and its many 
controversial causes. She urged quota-seeking lawsuits challenging civil-service exams, 
seeking race-conscious decision-making similar to that used by the city of New Haven in 
the now infamous firefighters case.'* She opposed the death penalty as racist.^ She made 
dubious legal arguments in support of bilingual education and, more broadly, in trying to 
equate language requirements with national origin discrimination.* Elsewhere she 
supported race-based government contracting.’ She also said, “America has a deeply 
confused image of itself’* — apparently because most Americans think that the 
celebration of diversity should not include politically correct discrimination. The list is 
endless. 

Nor can she distance herself from this mindset by claiming that the Puerto Rican 
Legal Defense and Education Fund’s positions were not her own, because her own 
extensive extrajudicial writings and speeches make clear that she shared these views. 

The example that has received the most attention is her “Wise Latina” speech at 
Berkeley, the revelation of which would have resulted in the immediate and embarrassed 
withdrawal of the nomination had she been a white male expressing the view that 
“differences in logic and reasoning” are hardwired according to ethnicity and sex. 
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The “Wise Latina” speech was no anomaly. Rather, its themes had been declared 
before and would be declared again later. Consider, for example, the following statement 
from Judge Sotomayor; “Since I have difficulty defining merit and what merit alone 
means, and in any context, whether it’s judicial or otherwise, I accept that different 
experiences in and of itself, bring merit to the system. ... I think it brings to the system 
more of a sense of fairness when these litigants see people like myself on the bench.”’ 

Implicit in Judge Sotomayor’s criticism of the “underrepresentation” of Latinos, 
blacks, and women in various jobs is the notion that these groups are somehow entitled to 
proportional representation. She complained in 2001, for example, that Latino judges 
made up “only 10 out of 147 active Circuit Court judges and 30 out of 587 active district 
court judges. Those numbers are grossly below our proportion of the population."” The 
first problem with this line of reasoning is that so few Latinos have completed college, 
much less law school, which is generally a prerequisite for becoming a judge. In 2000, 
the American Bar Association estimated that only 3.4 percent of attorneys were Latino, 
suggesting, that if anything. Latinos were somewhat overrepresented on the federal bench 
compared to their availability in the pool from which judges are selected. 

But this whole way of looking at the world is deeply troubling. If some groups 
are “underrepresented” in certain fields, then logically, others are “overrepresented.” But 
who decides how many is too many? According to a study by the National Science 
Foundation, Asian Americans earn almost 7 percent of advanced degrees in science and 
engineering and more than 8 percent of the undergraduate degrees in those areas, despite 
being only about 4 percent of the population. ' ' Should we limit the number of Asian 
Americans who may go into these fields in order to ensure that more Latinos and blacks 
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be represented? And if we adopt proportional representation as our goal, how do we 
achieve it short of setting racial, ethnicity, and gender quotas? And in this era when 
increasing numbers of Ameri cans are multi-racial, who determines when a person 
“counts” as black or Latino or Asian or white? 

But even if Judge Sotomayor rejects strict racial and ethnic quotas, as she 
certainly must if she is to adhere to the plain meaning of civil rights laws and the 
Constitution, she appears to be solidly in favor of preferential treatment based on national 
origin. For instance, the New York Times reports that she “rejected the proposition that 
minorities must become advocates of ‘selection by merit alone.’” She seems deeply 
suspicious of standardized testing, and sees nothing wrong with ignoring test results in 
order to give preference to underrepresented groups, as the city of New Haven did in the 
Ricci case, despite having invested considerable time and money ensuring that the test 
was not racially or culturally biased. Judge Sotomayor’s views may be based on her 
own history; she proudly insists that she benefited from such preferential treatment, 
noting that her own test scores were not equal to her peers’ at Princeton and Yale. She 
also has admitted that, while serving on the board of the Puerto Rican Legal Defense and 
Education Fund, she encouraged “cases attacking civil service testing.”’^ 

From Identity Politics to Identity Judging 

A straight line can be drawn from identity politics to identity judging — that is, to 
a particularly noxious kind of judicial activism. 

Judicial activism occurs when a judge ignores the text of the Constitution or other 
law and instead follows his or her own policymaking preferences. It can involve making 
up something that isn ’t in the law, or ignoring something that is there. We would not 
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accept a President who refused to follow the law, and it baffles me that some people seem 
happy to confirm judges who share the same inclination. 

If Judge Sotomayor believes that her ethnic and gender identity make her better 
qualified than others to be a federal judge, then she ought to explain how this identity 
helps her in interpreting legal texts. She has never done that, and of course the reason 
why is obvious; She doesn’t believe that her ethnic and gender identities help her in 
reading a constitutional or statutory provision. But she does seem to believe that those 
identities should be injected into her judicial decision-making, instead of or in addition to 
her reading of the law. 

Will Judge Sotomayor engage injudicial policymaking as an Associate Justice? 
Of course she will: She was caught on tape admitting that she already does so as a court 
of appeals judge, when she said that the “appeals court is where policy is made.” She 
followed her statement with a wink and a nod, adding: “I know this is on tape and 1 
should never say that because we don't make law, I know. OK, 1 know. I'm not promoting 
it, and I'm not advocating it. I'm - you know. OK. Having said that, the court of appeals 
is where, before the Supreme Court makes the final decision, the law is percolating — its 
interpretation, its application.”'^ 

And in her “Wise Latina” speech, she suggested that she cannot really be 
“objective,” that “impartiality” is at best an “aspiration,” that even morality is “relative,” 
that “there can never be a universal definition of wise,” and that “[pjersonal experiences 
affect the facts that judges choose to see.”'* All of this is perfectly consistent with judicial 
activism, and none of it is consistent with the rule of law. And indeed she has written 
that it is a “public myth that law can be certain and stable.”'^ 
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Exhibit A: Ricci v. DeStefano 

For evidence that Judge Sotomayor’s identity politics has infected her judging, we 
need look no further than the New Haven firefighters case, Ricci v. DeStefano. The 
Committee is, I’m sure, quite familiar by now with the case, so I’ll just describe it briefly. 
The plaintiffs were applicants for promotion in the fire department of New Haven, 
Connecticut. The city administered a test, but then decided to throw out the results 
because too many whites, and not enough African Americans, did well on it. The white 
and Latino firefighters who had earned promotions then sued, arguing that they had been 
discriminated against on the basis of race, in violation of Title VII of the 1964 Civil 
Rights Act and the U.S. Constitution. 

Now, as I noted earlier, judicial activism can involve ignoring a guarantee that is 
in the Constitution or a statute as well as making up one that is not in it. That’s what 
Judge Sotomayor did in Ricci. 

The text of Title VII is a litany of prohibitions directed at employers to ensure that 
they not make decisions in their treatment of employees based on race and ethnicity (as 
well as sex and religion). The statute also says that testing is permissible and that nothing 
in the law requires racial or ethnic balancing in the workplace. 

Yet Judge Sotomayor ruled that it violated no law for New Haven to throw out the 
results of a promotion test because the city didn’t like the racial and ethnic composition 
of the group of firefighters who passed the test. In order to do so, she ignored the main 
thrust of Title VII and seized on one small subsection, which makes it possible for 
employers to be sued if they use a selection device that has a significant “disparate 
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impact” on the basis of race or ethnicity, unless that device is “job related for the position 
in question and consistent with business necessity.” 

But it is very odd to seize upon a relatively small part of Title VII and read it in a 
way that swallows the antidiscrimination focus of the overwhelming bulk of the statutory 
scheme. Such a reading not only undermines Title VII, but also the Constitution, which 
forbids government employers from denjdng “the equal protection of the laws.” There is 
nothing in the Constitution’s text that suggests an exception when the discrimination is of 
a politically correct variety. 

As you know, the Supreme Court reversed Judge Sotomayor and ruled 5-4 in 
favor of the firefighters. Even the dissenting justices did not endorse the approach taken 
by the lower courts, which dismissed the plaintiffs’ claims without a full hearing. What’s 
more. President Obama’s own legal experts thought that the Second Circuit’s decision 
was wrong, in light of the evidence that the city’s actions were motivated, not by any real 
legal concerns, but by nothing but racial politics. So the Justice Department’s brief also 
urged that Judge Sotomayor’s decision be reversed and sent back for more work. 

Furthermore, the attempt by Judge Sotomayor’s panel to sweep the case under the 
rug — first with a summary order, and then withdrawing that and issuing a terse per 
curiam opinion which did not even mention the plaintiffs’ equal-protection claims — was 
unconscionable. Such dispositions are typically limited to cases that raise unimportant or 
well-settled matters; the New Haven case was neither. After all, it prompted, sua sponte, 
an impassioned protest from other Second Circuit judges (led by another Democratic 
appointee, Jose Cabranes), and was granted review by the Supreme Court, which happens 
in only a tiny percentage of cases the Court sees. 
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And is there some reason to suppose that this distortion of the legal texts 
involved — and the procedurally dubious disposition of the case — was driven by Judge 
Sotomayor’s personal policy preferences, the definition of judicial activism? Alas, yes. 

Although she has attempted this week to back away from some of her own 
intemperate words — and has accused her critics of taking them out of context — the record 
is clear: Identity politics is at the core of Judge Sotomayor’s self-definition. It has guided 
her involvement in advocacy groups, been the topic of much of her public writing and 
speeches, and influenced her interpretation of law. There is no reason to believe that her 
elevation to the Supreme Court will temper this inclination, and much reason to fear that 
it will play an important role in how she approaches the cases that will come before her if 
she is confirmed. 

Conclusion 

Let me conclude by noting that Ricci is not the only civil-rights related case in 
which Judge Sotomayor reached a dubious conclusion. She has opined in en banc 
dissents, for example, that the Voting Rights Act may require states to allow prison 
inmates to vote, and that a witness’s identification of an assailant may be unconstitutional 
racial profiling in violation of the Equal Protection Clause if race is an element of that 
identification. 

Moreover, if a judge is an activist in one area, it is likely that she will be an 
activist in other areas, too. And, sure enough, the Committee has heard and will hear 
abundant testimony that the problems with Judge Sotomayor’s jurisprudence are not 
limited to the civil rights area, but extend to property rights, campaign finance, and the 
Second Amendment, to give just a few examples. 

10 
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Finally, let me add a few words about the confirmation process. One often hears 
that the Senate should defer to the President’s choices about who should be “on his 
team.” There may be some truth to that for Executive Branch appointments, but not for 
the judiciary, for the simple reason that those nominees are not part of the President’s 
team — ^rather, they are members of a separate branch of government. 

Second, this is not a situation where the individual being scrutinized is innocent 
until proved guilty beyond a reasonable doubt. Something closer to the contrary is the 
truth: If you have reasonable doubts about the job the nominee will do, then you should 
not confirm her. This is a lifetime appointment to an extraordinarily powerful position, 
and it makes no sense to roll the dice in that situation. 

Thank you again for the opportunity to testify today, Mr. Chairman, and I look 
forward to answering any questions you may have. 


' Judge Sonia Sotomayor, 2001 Judge Mario G. Olmos Memorial Lecture at the University of California, 
Berkeley, text reprinted in the New York Times, May 14, 2009. 

^ Washington Post, June 1, 2009, p. A4. 

’ Stuart Taylor, “Grading Sotomayor’s Senior Thesis,’’ The National Journal Online, June 2, 2009. 

^ Jess Bravin, “Sotomayor Helped Push Minority Cases,” Wall Street Journal, July 2, 2009. 

* March 24, 1981, Memorandum to PRLDEF Board of Directors. 

* See, for example, 

http://judiciary.senate.gov/nominations/SupremeCoui1/Sotomayor/upload/Supplemental-Attachment-2-10- 
10-80-PRI-DEF-Letter.pdf and 

http://judiciary.senate.gov/nominations/SupremeCourt/Sotomayor/upload/Supplemental-Attaohment-3-3- 
8 1 -PRLDEF-Document.pdf 

^ See: http://judiciary.senate.gov/nominations/SupremeCouil/Sotomayor/upload/Supplemental-Attachment- 
31-SON’MA-Admin-Personnel-Minutes.pdf 

* Op. cit. Olmos Memorial Lecture. 

’ Charlie Savage, “Videos Shed New Light on Sotomayor’s Positions,” New York Times, June 1 1, 2009. 
Op. cit. Olmos Memorial I-ecture. 

“ National Science Foundation, Science and Engineering Degrees by Race/Ethnicity of Recipients 1989- 
1997. The percentage represents U,S. citizens and permanent residents only by race/ethnicity and does not 
include those foreign students who are on temporary student visas. 

James Oliphant et al, “Sotomayor Embracing Affirmative Action, Then and Now,” Los Angeles Times, 
June 15, 2009. 

February 25, 2005, Duke University Law School forum. 

Op. cit, Olmos Memorial Lecture. 

“Halfway to the Supremes,” The Washington Times, June 19, 2009, editorial quoting 1996 Suffolk U.L. 
Rev. 
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WiLtlAM JEPFEKSON CUNTON 


July 14, 2009 


The Honorable Patrick J. Leahy 

Chairman, United States Senate Judiciary Committee 
433 Russell Senate Office Building 
Washington, D.C. 20510 

Dear Mr. Chairman: 

I write respectfully to urge the Senate's speedy confirmation of 
the Honorable Sonia Sotomayor as Associate. Justice of the 
Supreme Court of the United States. 

I had the privilege to name Judge Sotomayor to a position in the 
Federal Judiciary. On that occasion, she was a trailblazer as 
the first Latina nominated to a U.S. Circuit Court. As the 
first Hispanic nominee to the U.S. Supreme Court, Judge 
Sotomayor onc6 again breaks new ground. If confirmed, Justice 
Sotomayor will be the second jurist in history nominated to 
three judgeships by three different Presidents. I am very proud 
of our nation at this auspicious moment. 

It is my hope that Judge Sotomayor will join the Supreme Court, 
where she can make a unique contribution through her experience 
as a state prosecutor and a trial judge. Her compelling life 
story, being raised by a single mother of modest means who 
instilled in her the values of hard work and educational 
achievement, is the true embodiment of the American Dream. 

I congratulate President Obama for selecting an eminently 
qualified nominee and encourage the Senate to recognize Judge 
Sotomayor' s outstanding qualifications and experiences, which 
make her worthy of the honored role of Associate Justice of the 
Supreme Court of the United States. 

Sincerely, 

cc: The Honorable Jeff Sessions 

Ranking Member, United States Senate Judiciary Committee 
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July 14, 2009 


The Honorable Patriclc J. Lealiy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, DC 20510 

Dear Mr, Chairman and Ranking Member; 

I write to express our concern regarding Judge Sonia Sotomayor’s views on property 
rights and to urge all members of the Judiciary Committee to fully explore Judge 
Sotomayor’s views and record to ensure she would not erode property ownership rights 
that are central to out freedoms and our economic system. 

We were greatly troubled by die Secortd Circuit’s 2006 decision in Didden v. VUlage of 
Port Chester. Judge Sotomayor sat on the panel that issued the unsigned opinion in this 
case. In Didden, the plaintiff property owners filed an action alleging that the Village of 
Port Chester’s condemns.tion of their private property violated their Fifth Amendment 
rights. Port Chester had categorized a parcel of land within the village as a 
"redevelopment district” and had appointed a designated developer with authority to 
condemn property withir. the district. The plaintiffs wished to construct a pharmacy on 
their land, part of which lay within the redevelopment district. However, when they 
conveyed their plan to the deve loper, he threatened to condemn the plaintiffs’ property if 
they would not promise to pay him $800,000 or give him a partnership interest in the 
project. When the plaintiffs reirised to comply with tiie developer’s threat, he condemned 
their property. 

Despite obvious signs of corruprion and Port Chester’s tortured defense that the 
condemnation amounted to a "public use," the Second Circuit panel denied the plaintiffl’ 
right to recover. Although it dismissed the case on procedural grounds, the court also 
addressed the merits of ttic plaintiffs’ Fifth and Fourteenth Amendment claims. It stated 
that “we agree with the district court that [the developer’s] voluntary attempt to resolve 
[the plaintiffs’] demands was neither an unconstitutional exaction in the form of extortion 
nor an equal protection violation.’’ 

The Second Circuit’s decision in Didden expanded the government’s ability to condemn 
property for public use even beyond that established by the Supreme Court’s horribly 
misguided decision in Kelo v. City of New London. Despite weakening property ri^fs 


The Flonorable Jeff Sessions 
Ranking Member 
Committee on the Judiciary 
United States Senate 
Washington, DC 20510 
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protections by broadly defining “public use ” Kelo constrained the government’s ability 
“to take property under the mere pretext of a public purpose, when its actual purpose was 
fq bestow a private benefit.” The circumstances underlying Didden, however, suggest 
that Port Chester’s rationale for eondonming the plaintilFs private property was very 
much a “pretext of a public purpose." The Second Circuit’s willingness to abolish nearly 
all restraints on the government’s condemnation power in Didden sets a dangerous 
precedent for fiiture litigation. 

The Second Circuit’s tacit approval of such a blatant abuse of government authority and 
its unwillingness to impose reasonable limits on the Village of Port Chester’s 
condemnation power signify an alarming trend in Fifth Amendment jurisprudence. We 
are concerned liiat, if Judge Sotomayor is confirmed to the Supreme Court, she will 
exercise a similarly dismissive approach to the protection of property rights. 

We ask you to very carefully consider Judge Sotomayor’ s participation in Didden v. 
Village of Pott Chester and q uestion her closely on the meaning of the Fifth Amendment 
during her confitmatiot; hearing. 



President 


CC; The Honorable Herb Kohl 

The Honorable Otrin G. Hatch 
The Honorable Dianne Feinstein 
The Honorable Charles E. Gtassley 
The Honorable P.usseT D. Feingold 
The Honorable Jon Kyi 
The Honorable Cbarlea E. Schumer 
The Honorable L indsey Graham 
The Honorable Eichard J. Durbin 
The Honorable John Corayn 
The Honorable Benjamin L. Cardin 
The Honorable Tom Coburn 
The Honorable Sheldon Whitehouse 
The Honorable Amy Klobuchar 
The Honorable Edward E. Kaufinan 
The Honorable Arlen Specter 
The Honorable Al Franken 
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June 19, 2009 

Ken Starr backs Sotomayor court bid 

Posted: 03:30 PM ET 

From CNN Political Research Director Robert Yoon 

LOS ANGELES, Caiifomia (CNN) — Although several prominent conservatives such as former House 
Speaker Newt Gingrich and talk show host Rush Limbaugh have been sharply critical of Sonia Sotomayor 
and her nomination to the Supreme Court. President Obama's first high court pick has won the support of at 
least one high-profile conservative legal figure; Kenneth Starr, the former federal judge who led the 
investigation that ultimately lead to the impeachment and trial of President Bill Clinton. 

"I’m very much an admirer of her, and I'm supporting the nomination,” Starr said Thursday at a law and 
journalism conference at Loyola Law School in Los Angeles. "I think that's a very wise and sound 
nomination of our president." 

Starr, the former Independent counsel for the Whitewater and Monica Lewinsky investigations of the 1 990s, 
told reporters after the event that he has voiced his support to at least tvro U.S. senators, whom he declined 
to name, but has not been asked to write an official letter of endorsement. 

He also addressed comments that Sotomayor made in a 2001 speech at the University of California at 
Berkeley, in which she said, "I would hope that a wise Latina woman with the richness of her experiences 
would more often than not reach a better conclusion than a white male who hasn't lived that life." 

"She has said some things, hasn't she, that suggest, well, we need to pause here, hit the pause button, and 
lefs explore this," he said. "She said what she said, and so that very much merits examination. She didn't 
say that in a judicial opinion, and thaf s very important. Lefs see what she did in her judicial work, right? 
What was her formal work as opposed to what does she say in an important setting at Boalt Hall at 
Berkleley, University of Caiifomia Berkeley, wherever she may have said this." 

Asked by CNN to comment on Sotomayofs 2005 statement that the federal appellate courts, where she has 
served since 1998, is "where policy is made," Starr suggested that it is at times appropriate forjudges to 
make policy, 

"There are times when policy reasons are in fact informing the judicial process and openly so," he said, 
pointing to family law and to the issuing of injunctions as examples. "In that process in weighing the factors 
for an injunction, it is well settled that judges are in fact considering policy questions, overtly, with everyone 
smiling. Think about more daily administrations of the law. Family law issues. We want judges to be thinking 
about issues of policy and morality and so forth." 

Stari served as U.S. Solicitor General under President George H.W. Bush and currently serves as the dean 
of Pepperdine University Law School. 

Filed under: Sonia Sotomayor • Supreme Court 
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July 09, 2009 


Dear Senator, 

Concerned Women for America Legislative Action Committee (CWALAC) and its more 
than half a million members around the country are writing to respectfully ask that you 
oppose the nomination of Judge Sonia Sotomayor to the United States Supreme Court. 

Sonia Sotomayor has lived the American dream. Rising from a poor childhood to being 
nominated to the U.S. Supreme Court, Judge Sotomayor is a testimony to the 
opportunities and blessings of America. But as we investigate her record, we are struck 
by her unwillingness to allow others to have the same opportunities that she has had. 

Her record reveals she lacks the primary characteristic required of a judge; impartiality. 
She has used her position as a judge to deny equal opportunity to people based on their 
ethnicity. She worked with organizations that aggressively fought against basic human 
rights for preborn children and ethical rights to ensure women and girls are not coerced 
into abortion. She has shown disdain for property rights and elevated foreign law as a 
source of authority. 

The U.S. Supreme Court rightfully overturned her audacious ruling that denied qualified 
firefighters their earned promotions. She did not even provide a legal basis for her 
decision, instead opting to deny the firefighters’ basic rights in a single paragraph. Judge 
Sotomayor’s judicial philosophy reflects her personal bias, as expressed in speeches and 
the controversial groups to which she has belonged, to discriminate against people based 
on their ethnicity or sex. 

Judge Sotomayor’s decisions, writings, and remarks call into question her impartiality, 
her judicial temperament, and her understanding and commitment to the Constitution. 
Here are a few examples; 

• In a 2005 speech at Duke University Law School, Judge Sotomayor said, “The 
court of appeals is where policy is made.” 

• In a 2003 speech at Seton Hall School of Law, Judge Sotomayor said race and 
gender also influence the facts she chooses to see; “I accept the proposition that a 
difference will be made by the presence of women and people of color on the 
bench and that my experiences will affect the facts I choose to see as a judge.” 


Concerned Women for America Legislative Action Committee 
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• In a 2001 symposium at UC Berkeley School of Law, Sotomayor said, “our 
gender and national origins may and will make a difference in our judging,” 
while criticizing former Justice Sandra Day O’Connor for saying that “a wise old 
man and wise old woman will reach the same conclusion in deciding cases.” 
Sotomayor went on to say, “I would hope that a wise Latina woman with the 
richness of her experiences would more often than not reach a better conclusion 
than a white male who hasn’t lived that life.” 

• Judge Sotomayor’ s handling of the Ricci v. Destefano case causes great concern. 
Not only did Sotomayor decide that it was appropriate for the city of New Haven 
to deny promotions based on race, but she dismissed in one paragraph several 
complex issues that took the U.S. Supreme Court 93 pages to deal with. The 
Court reversed Sotomayor in a 5-4 decision, with all justices agreeing that 
Sotomayor did not act correctly in granting summary judgment for the city. 

• Sonia Sotomayor aligned herself with the most extreme abortion positions taken 
in America. For twelve years (1980-1992), Judge Sotomayor was an influential 
member of the board of the Puerto Rican Legal Defense and Education Fund who 
aggressively fought against basic human rights for prebom children and ethical 
rights to ensure women and girls are not coerced into abortion. They opposed 
common-sense regulations that protect patients, such as parental notification 
before a minor undergoes an abortion and ensuring women receive full 
information about abortion before undergoing the harmful procedure. They also 
opposed limiting taxpayer funding of groups that commit abortion. Their 
position is abortion-on-demand, unregulated and taxpayer funded. 

• In Bidden v. Village of Port Chester (2006) Judge Sotomayor’ s decision 
dramatically expanded the government’s authority to seize land in what’s been 
called an extortion scheme using eminent domain. The Village’s chosen land 
developer demanded $800,000 from a property owner to “go away” or give the 
developer 50 percent stake in the property. If the owner refused, the developer 
would have the Village condemn the property. He rejected the demand. The 
next day the Village condemned the property and handed it to the developer. 
Judge Sotomayor disposed of the complex constitutional property right issues in a 
single paragraph in an unsigned, unpublished, summary order. 

• Judge Sotomayor has advocated for courts to consider or rely on foreign law, even 
to interpret our Constitution. The United States of America is a representative 
form of government, accountable to the citizens of America. Foreign law and 
opinions do not represent, nor are accountable to, Americans or our Constitution. 
The vast legal opinions throughout the world run the gamut of ideologies and 
political systems. Including totalitarian, Sharia, monarchies, and countless others. 
Judge Sotomayor would undoubtedly be drawn to ones that support her own 
opinions. Yet the responsibility of a judge is to surrender her opinion to the 
ingenious doctrines of the Constitution. Considering foreign law is a back-door 
way of justifying one’s opinion by seeking non- American sources. 


Concerned Women for America Legislative Action Committee 
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Sonia Sotoniayor has disqualified herself from the U.S. Supreme Court. Her proud 
insistence on denying equal justice to all is antithetical to our American system. Her 
unwillingness to provide Constitutional reasoning for her decisions exposes her arrogance 
and her disrespect for our judicial system and the people whose lives are dramatically 
impacted by her decisions. She fails even President Obama’s controversial “empathy” 
test of considering how her decisions “affect the daily realities of people’s lives, whether 
they can make a living, and care for their families, whether they feel safe in their homes. 
...” Through her work as a judge and in organizations, she has denied people equal 
opportunity to make a living because of the color of their skin, prebom babies their right 
to live, women the right not to be exploited by abortionists, and property owners the right 
of their own property. 

Impartiality and sound judicial temperament are essential for a Justice of the Supreme 
Court. After giving her the benefit of the doubt, an examination of Judge Sotomayor’s 
record of supporting preferences to certain classes of people and denying equal justice to 
others obliges Concerned Women for America Legislative Action Committee to oppose 
her nomination to the U.S. Supreme Court. 

We urge you to vote against her nomination. 

CWALAC members consider this issue a top priority, as its ramifications affect our most 
basic rights. Therefore, we will be scoring the vote against the nomination of Judge 
Sonia Sotomayor and reporting back to the members in your state. 

"Then I commanded your judges at the time, saying, ‘Hear the cases between your 
brethren, and judge righteously between a man and his brother or the stranger who is 
with him. You shall not show partiality in judgment; you shall hear the small as well as 
the great: you shall not be afraid in any man 's presence, for judgment is God’s. " 
Deuteronomy 1:16:17 


Respectfully, 





Wendy Wright 
President 


Concerned Women for America Legislative Action Committee 
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BEFORE THE UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 
STATEMENT OF DAVID B. CONE 
ON THE NOMINATION OF 
SONIA SOTOMAYOR 
TO BE ASSOCIATE JUSTICE TO THE 
UNITED STATES SUPREME COURT 

JULY 16, 2009 


Thank you Chairman Leahy and also thank you members of the Committee. My 
name is David Cone. It is indeed an honor to appear before you again, 14 years and 5 
months to the day after my first appearance. I realize many people are perhaps surprised 
a baseball player would be asked to testify about the nomination of a Supreme Court 
Justice. Probably no one is more surprised than me. But, on behalf of all Major League 
players, both former and current, we greatly appreciate the opportunity to acknowledge 
the unique role Judge Sotomayor played in preserving America’s pastime. 

As you know, I am not a lawyer, much less a Supreme Court scholar. I was a 
professional baseball player from the time I was drafted out of high school in 1981 until I 
retired in 2003. I broke into the Majors in 1986. During my career I pitched for my 
hometown team, the Kansas City Royals, the New York Mets, the Toronto Blue Jays, the 
Royals again, the Blue Jays again, the New York Yankees, the Boston Red Sox, and 
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finally in 2003 the Mets once more. Along the way, I was lucky enough to pitch in 5 All- 
Star Games and 5 World Series, and was especially fortunate that my team won each of 
those World Series. 

I was also a union member and officer. In 1994 the Executive Board of the Major 
League Baseball Players Association elected me the MLBPA’s alternate American 
League Player Representative. Then the next year I became the American League Player 
Representative and remained in that position until 2000. 

Being a proud union member came naturally. I was raised in a blue collar family 
in Kansas City. My father was an active member of the United Steelworkers of America. 
I watched as that remarkable union fought to get fair contracts for its members. I watched 
as my dad struggled to provide his children with the opportunity to fulfill their dreams, 
including mine of becoming a Major League baseball player. 

Years later, after I had achieved that dream, I was able to be a part of another 
remarkable union, the MLBPA. As is well known, Major League baseball has a long 
history of acrimonious labor relations between owners and players. It was not until the 
1970’s that the players— under the leadership and direction of the MLBPA’s first 
Executive Director, the legendary Marvin Miller— first gained the rights of free agency 
and salary arbitration. This meant that for the first time ever, players were able to earn 
what they were worth, and were able to have some choice about where and for what team 
they played. 

The next 20 years were quite tumultuous. In quick succession we endured a spring 
training lockout in 1976, a short strike in spring training in 1980, a long strike in 1981, a 
short strike in August of 1985, and another spring training lockout in 1990. To the 
players, each of these disputes seemed to be grounded in the owners’ desires to turn back 
the clock and roll back the free agency rights that the players had won. Fortunately, due 
in no small part to the exemplary leadership of Don Fehr, our current Executive Director, 
we were able to preserve the rights our predecessor had sacrificed so much to obtain. 
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But the game may have experienced its darkest hours in 1994 and 1995. The 
owners announced their intention to obtain a salary cap, an artificial limitation on the 
amount players could earn. We did not believe that their proposal was fair, and could not 
accept it. The collective bargaining agreement had expired, and the owners refused to 
promise that following the season, they would continue to live by the rules of that 
contract. And so, believing we had no choice, the players went on strike in August of 
1994. 


To our surprise, the owners felt no urgency to negotiate. Before long, they 
announced the cancellation of the remainder of the season, which meant that there would 
be no World Series for the first time ever. For the players and many fans, it was one of 
the worst days in the game’s history. 

Discussions with the clubs continued throughout the fall and into the winter but 
proved fruitless. The owners’ position never varied and, to many of us, it was clear they 
had little or no interest in reaching a new agreement. Still, it was a surprise when, in 
December 1994, the owners announced that they were unilaterally implementing new 
rules and conditions of employment. Those new rules included not only the owners’ 
salary cap, but changes which they had never before even discussed, much less 
negotiated. We soon learned that under the new rules the core rights of free agency and 
salary arbitration essentially would be eliminated. And, it was announced they were 
preparing to start the 1995 season with so-called replacement players instead of real 
Major Leaguers. 

Needless to say, we did not think the owners were negotiating in good faith, as 
they are required to do under federal law. Consequently, the Players Association went to 
the National Labor Relations Board. The NLRB reviewed our situation and agreed with 
our complaint. Following its statutory procedures, the Board went to federal court to seek 
an injunction against the owner’s unilateral changes. The United States District Judge 
who drew the case was Judge Sonia Sotomayor. 
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The rest is history, or at least baseball history. Judge Sotomayor found that the 
owners had engaged in bad faith bargaining. She issued an injunction. Her decision 
stopped the unilateral imposition of new terms, ended our strike, and got all of us back on 
the field. The words she wrote cut straight to the heart of the matter: 

“...This strike is about more than just whether the Players and Owners will resolve 
their differences. It is also about how the principles embodied by federal law 
operate. In a very real and immediate way, this strike has placed the entire 

concept of collective bargaining on trial Issuing an injunction by Opening 

Day is important to ensure that the symbolic value of that day is not tainted by an 
unfair labor practice and the NLRB’s inability to take effective steps against its 
perpetuation.” 

Obviously I am not a lawyer, but from my years in baseball and my work in the 
union, I know how complex this case was. I know that Judge Sotomayor had only a few 
days to read reams of paper, absorb a very detailed set of facts, and sort through 
numerous intricate arguments, but she clearly understood the issues and what was at 
stake. She saw how important it was that the sport not resume with the cloud of an unfair 
labor practice hanging over it. Had the clubs resumed play without real players and then 
were found to have engaged in unfair labor practices, the damage would have been 
incalculable. Judge Sotomayor grasped not only the complexity of the case but its 
importance to our sport. 

I should point out that her decision was upheld by a unanimous Circuit Court, a 
court comprised of judges appointed by different Presidents, from different parties and, as 
I have been told, of different j udicial philosophies. 

On the day he announced her appointment. President Obama observed that some 
have said that Judge Sotomayor saved baseball. Others may think this is an 
overstatement. But look at it this way: a lot of people, both inside and outside of baseball, 
tried to settle the dispute. Presidents, special mediators, Secretaries of Labor, members 
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of Congress - all tried to help but were not successful. As all of us who were involved in 
the negotiations ultimately realized, it is difficult to reach an agreement if one side is not 
interested in finding a compromise. 

With one decision. Judge Sotomayor changed the entire dispute. Her ruling 
rescued the 1995 season and forced the parties to resume real negotiations. It took nearly 
two years to reach a new agreement. But from that painful experience, after decades of 
lockouts and strikes, relations between owners and players finally began to change. We 
were able to reach a new agreement in 2002 without interrupting play, breaking a string 
of eight consecutive work stoppages. Today, baseball is currently enjoying a run of more 
than 14 years without interruption, a record that would have been impossible to conceive 
back in the 1990’s. 

Judge Sotomayor’s dedication and commitment enabled her to correctly and fairly 
apply the law in our case. Because of her decision, baseball is in far better shape today 
than it was fifteen years ago. I believe all of us who love the game - players, owners, 
and fans - are in her debt. 

If Judge Sotomayor is confirmed, maybe the rest of the country will realize, as the 
players did in the 1990, that it can be a good thing to have a judge in district court or a 
Justice on the United States Supreme Court who recognizes that the law cannot always be 
separated from the realities involved in the disputes being decided. 

Thank you, Mr. Chairman, for this opportunity. I would be happy to answer any 
questions you or the Committee may have. 
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Statement of 

The Honorable John Cornyn 

United States Senator 
Texas 

July 13, 2009 


Sen. Comyn's Opening Statement At Sotomayor Confirmation Hearing 

WASHINGTON — U.S. Sen. John Comyn, a member of the Senate Judiciary Committee and 
former Texas Supreme Court Justice, delivered his opening statement at Judge Sonia 
Sotomayor's confirmation hearing. Below are his remarks as prepared for delivery. 

Judge Sotomayor, let me join my colleagues in extending a warm welcome to you and your 
family today. You have had a distinguished career as a lawyer and a judge. I enjoyed sitting 
down with you soon after you were nominated. And 1 am pleased to be able to welcome you to 
the Senate - and to give you an opportunity to introduce yourself to the American people. 

In the history of the United States, there have been only 1 10 people who served on the Supreme 
Court. We should all stop and think about that. In more than 200 years, we have had only 1 10 
Justices. 

That means each and every Supreme Court nomination is a historic moment for our Nation. Each 
Supreme Court nomination is a time for a national conversation about the Supreme Court and its 
role. We have to ask ourselves: What is the proper direction of the Supreme Court? 

To answer that, we need to recall our history. The Framers created a written Constitution to make 
sure our constitutional rights were fixed and certain. The state conventions who represented "We 
the People" looked at that written Constitution and decided to adopt it. The idea was that our 
rights would be written down for all to see. 

This framework gave judges a role that is both unique in our form of government, and important. 
The role of judges was intended to be modest - that is, self-restrained and limited. Judges were 
not free to invent new rights as they saw fit. They were supposed to enforce what the 
Constitution's text says to enforce - and to leave the rest to the elected branches and to "We the 
People." 

Over time, however, the Supreme Court has often veered off the course established by the 
Framers. First, the Supreme Court has invented new rights not clearly rooted in any 
constitutional text. For example, the Supreme Court has micromanaged the death penalty, 
creating new rights spun from whole cloth. It has announced constitutional rules governing 
everything from punitive damages to sexual activity. It has relied on international law that the 
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People never adopted. 

The Supreme Court has even taken on the job of defining the rules for the game of golf. (If 
you're curious, the case is PGA Tour v. Martin from 2001). Some people call this "judicial 
activism." Whatever you call it, it's pretty far from enforcing the written Constitution that the 
Framers proposed and the people enacted. 

As the Supreme Court has invented new constitutional rights - it has often neglected the old 
ones. This flip side is troubling, too. Many of the original important safeguards on government 
power have been watered down or even ignored. 

Express constitutional limitations like the Takings Clause of the Fifth Amendment, the 
Commerce Clause limitations in Article I, and the Second Amendment's right to keep and bear 
arms have been artificially limited, almost like they were written out of the Constitution. Judges 
just haven't enforced them like the people expected them to. 

So the Supreme Court has veered off course in multiple directions. The important question today 
is, where should the Supreme Court go from here? 1 think there are two choices. 

First, the Supreme Court could try to get us back on course. That is, the Court could renew its 
respect for our original plan of government - and return us slowly but surely to the written 
Constitution. The Supreme Court's recent Second Amendment decision in DC v. Heller is a good 
example of this. 

Second, the Court could veer off course once again - and follow its own star. It could continue to 
depart from the written Constitution. It could further erode the established rights we have in the 
text of the Constitution. And it could invent even more brand new rights not rooted in the text 
and not agreed to by the American people. 

Judge Sotomayor, the purpose of this hearing is to determine which path you would take if 
confirmed to the Supreme Court. Would you vote to return to the written Constitution and the 
laws written by the elected representatives of the people? Or would you take us even further 
away from the written Constitution and laws legitimated by the consent of the governed? 

To help the American people understand which of these paths you would take, we need to know 
more about your record. We need to know more about the legal reasoning behind some of your 
opinions on the Second Circuit. And we need to know more about some of your public 
statements related to your judicial philosophy. 

In looking at your opinions on the Second Circuit, we recognize that lower court judges are 
supposed to be bound by Supreme Court and circuit precedent. To borrow a football analogy, a 
lower court judge is like the quarterback who executes the plays - not the coach who calls the 
plays. 

That means many of your cases don't tell us much about your judicial philosophy. But a few of 
your opinions do raise questions - because they suggest the kinds of plays you'd call if you were 
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promoted to the coaching staff. These opinions raise the quesstion: would your steer the Court in 
the wrong direction - by limiting the rights that generations of Americans have regarded as 
fundamental? 

So Americans need to know whether you would limit the scope of the Second Amendment - ant 
whether we can count on you to uphold one of the fundamental liberties enshrined in our Bill of 
Rights. 

We need to know whether you would limit the scope of the Fifth Amendment - and whether yoi 
would expand the definition of "public use" by which government can take private property ffon 
one person and give it to another person. 

And we need to know whether you would uphold the plain language of the Equal Protection 
Clause of the 14th Amendment promising that "No State shall ? deny to any person within its 
jurisdiction the equal protection of the laws." 

Judge Sotomayor: some of your opinions suggest that you would limit some of our basic 
constitutional rights - and some of your public statements suggest that you would invent rights 
that do not exist in our written Constitution. 

For example, in a 2001 speech, you argued that there is no objectivity in law, but only what you 
called "a series of perspectives" rooted in the life experience of each judge. In a 2006 speech, 
you said that judges can and even must change the law - even introducing what you called 
"radical change" - to meet the needs of an "evolving" society. And in a 2009 speech, you 
endorsed the use of foreign law in interpreting the Constitution on the grounds that it gives 
judges "good ideas" that "get their creative juices flowing." 

Judge Sotomayor; we thank you for your candor in these speeches. Not every judicial nominee ii 
so open about their judicial philosophy. Yet many Americans wonder what these various 
statements mean - and what you're trying to get at with these remarks. And many more wonder 
whether you are the kind of judge who will uphold the written Constitution - or the kind of judg 
who will veer us even further off course -and towards new rights invented by judges rather than 
ratified by the people. 

Judge Sotomayor: These are some my concerns. I assure you that you will have every 
opportunity to address these concerns - and make clear which path you would take if you are 
confirmed to the Supreme Court. I welcome you to these hearings and I look forward to your 
testimony. 

*** 

For more information on Sen. Comyn's previous statements, floor speeches and his daily 
questions for Judge Sotomayor, please visit the Supreme Court section of his website - also 
available by clicking here. 

Sen. Comyn serves on the Finance, Judiciary and Budget Committees. He serves as the top 

Republican on the Judiciary Committee's Immigration, Refugees and Border Security 
subcommittee. He served previously as Texas Attorney General, Texas Supreme Court Justice, 
and Bexar County District Judge. 
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Latino Business Chamber of Greater Los Angeles 


June 2, 2009 

Mr. Mitch McConnell 
United States Saiator, State of Kentucky 
361 -A Russell Senate Office Building 
Washington, D.C. 20510 

Justice Sotomavor. 47 Million Latinos and a Strong Republican Party 
Dear Senators McCain and McConnell, 

Both of you tmve demonstrated a commitment to social and economic justice that if mnhraced by 
the Republican Party would enable the GOP to be highly relevant to our nation’s 47 million 
Latinos, including 2.5 million Latino-owned businesses. Unfortunately, many of your colleagues 
have decided not just to automatically block Judge Sotomayor to the United States Supieme 
Court, but to attack her on the very grounds that makes the Latino community so protd of her. 

Judge Sotomayor’s conunents that as a Latino woman she would have a potentially richer 
perspective on which to interpret judicial precedent, is not unique to Judge Sotomayor. As you 
are aware. Justice Clarence Thomas t^iio was nominated by Pmident George RW. Bush, made 
a similar point before the U.S. Senate’s Judiciary Conunittee, tijat due to his race and poverty of 
upbringing, he would be a better justice because he has “walked in the shoes of tire people who 
would be affected by udiat tibie Court does.” 

Another justice, ^pointed by George W. Bush, Samuel Alito, pointed out at his U.S. Senate 
confirmation hearing, the importance of his being an Italian-American. Justice Alito said “when 
I get cases about discrimination, I have to think about people in my own fomily who suffered 
discrimination because of their ethnic background, religion or gender, and T do take that into 
account .” 

Since no one questions Judge Sotomayor’s intellect', academic or judicial qualifications, the 
Hispanic community is likely to believe that Republican opposition is rel^d to her being 
Hispanic. Similar objections were made regarding the Court’s first Afiican-American, Thurgood 
Marshall. Not too for in the past, criticisms of five present Republican Srqrteme Court justices 
could have been made on the grounds that they were Catholic and in four cases because they 
regularly attended mass (all theses justices were strongly s\q>ported by tiie Republican 
leader^p, they are John G. Roberts, Samuel A. Alito, Antonin Scalia, Clarence Thomas, and 
Anthony M. Kermedy). 

We urge you to help make the Republican Patty relevant to the Latino community and ensure 
that the Latino community will have the same Ugh regard for the Republican Party as it oftai 
had for Presidents Ronald Reagan and George W. Bush. 


634 S. Spring Street, Suite 818, Los Angeles, CA. 90014 
213-347-0008{phone) 213-347-0009 (fax) www.LatlnoBusinessChamber.coni 
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Sincerely, 

Conalejo 
Chairman & CEO 

Latino Business Chamber of Greater Los Angeles 




CC: U.S. Senators: Lamar Alexander, Susan Collins, John Comyn, Lindsay Graham, Judd 
Gregg, Ortin Hatch, Kay Bailey Hutchinson, Jon Kyi, Patrick Leahy, Richard G. Lugar, Jeff 
Sessions, & Olympia J. Snowe. 

CC: David Axelrod, White House Senior Advisor 
CC: Rahm Emanuei White House Chief of Staff 


‘ As Senator Jeff Sessions recently stated about Judge Sotomayor “She’s smart She’s capable.... 
She’s got the background you would look for.. .almost an ideal mix.” Wall Street Jour^ June 
1 , 2009 . 
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C-SPAN 


New C-SPAN Poll: 

What Americans Know About the Supreme Court, Judge 

Sotomayor 


(July 1 0, 2009) - Even if they can not name her directly, two-thirds of Americans 
in a new C-SPAN poll are aware that Sonia Sotomayor is the first Hispanic ever 
to be nominated for the High Court. 

Results of a survey of 1 ,002 voters conducted for C-SPAN on July 7''’ by Penn, 
Schoen and Berland Associates indicate that 66 percent of those surveyed knew 
that Judge Sotomayor is the Court’s first Latina nominee, and fully 43 percent 
were able to correctly identify her by name. That's about as many (41 percent) 
who could cite Sandra Day O' Connor as the first woman to serve on the U.S. 
Supreme Court. Justice O'Connor served on the Supreme Court for more than 
20 years, after being nominated by President Reagan in 1981. 

"These are very considerable high awareness numbers. The high awareness is 
there because people are hungry for more information about the Supreme Court, 
in some larger sense,” pollster Rob Green said on C-SPAN's "Washington 
Journal" interview program this morning. "People realize on some level how 
important every nomination is and how important the Court is in their lives." 

To that end, a large majority - 61 percent - says it is time for Supreme Court Oral 
Arguments to be open to television coverage. 

See the full interview with Rob Green here; httD://www.c- 
spanarchives.ora/librarv/index.php?main paqe=product video info&products id 
=287590-3 . Full results of this survey can be found at C-SPAN's website, 
www.c-span.org < htto://www.c-span.ora >. Topline results are as follows; 


1 . How many Justices sit on the United States Supreme Court? 


7; 

11% 

8; 

7% 

9 : 

49 % 

10; 

3% 

11; 

2% 

12: 

14% 
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2. Can you name any Justices on the U.S Supreme Court? 

Yes 46% 

• Clarence Thomas 14% 

• John G. Roberts 11% 

• Ruth Bader Ginsberg 7% 

• Antonin Scalia 6% 

No 54% 

3. Can you name the first woman to serve as Justice on the U.S. Supreme 
Court? 


Yes (Sandra Day O’Connor) 41% 

No 59% 

4. What is the maximum number of years a Justice can serve on the U.S. 
Supreme Court? 

For life: 76% 

Other amounts: 1 3% 

5. Can you identify the individual just named by President Obama to serve on 
the U.S. Supreme Court? 

Yes (Sonia Sotomayor) 43% 

No 57% 

6. If confirmed, what would be historic about the individual President Obama 
recently nominated to become a member of the US Supreme Court? 

First Hispanic/Latina nominated: 66% 

Woman nominated: 3% 

7. Can you name any case ever heard by the U.S. Supreme Court? 

Yes 56% 

Roe V. Wade 45% 

Brown v. Board of Education 5% 

No 45% 

8. Does a jury hear cases before the U.S. Supreme Court? 

Yes: 19% 

No: 67% 
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9. How long is the average argument before the U.S. Supreme Court? 

30 minutes; 10% 

One hour: 9% 

90 minutes: 10% 

One day: 5% 

Two days: 9% 

Don’t know: 58% 

10. The U.S. Supreme Court currently does not allow television coverage of its 
sessions. Please indicate if you strongly agree, somewhat agree, somewhat 
disagree or strongly disagree that the U.S. Supreme Court should allow 
television coverage of its sessions. 

Agree: 61% 

Disagree; 38% 


Survey Metholodogy 

Penn, Schoen and Berland Associates, LLC, conducted online interviews on June 7, 
2009 among 1 ,002 2008 general election voters in the United States. The margin of 
error for the entire sample is +/- 3.1 at the 95% confidence level and larger for 
subgroups. 

About C-SPAN 

C-SPAN was created by America's cable companies in 1979 as a public service and 
programs three public affairs television networks; C-SPAN Radio, a Washington, D.C. 
radio station distributed by XM Satellite Radio; and a video-rich website. Visit_www.c- 
span.org. 
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CNC...a human sarvicas organization 


June 6, 2009 


The Honorable Patrick ]. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

The Honorable Jeff Sessions 
Ranking Member 
Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 

Re: Nomination of judge Sonia Sotomayor to be an Associate Justice of the United States Supreme 
Court. 

Dear Mr. Chairman and Mr. Ranking Member: ” 

The Cuban American National Council, a national Hispanic human services organization headquartered 
in Florida with offices in New Jersey and Washington DC, wants to express its full support for tho 
nommation and expeditious confirmation of Judge Sonia Sotomayor to be an Associate justice of the 
United States Supreme Court. 

Judge Sotomayor is a highly qualified, accomplished and experienced nominee. From her humble 
beginnings in public housing in the Bronx, she went on to graduate summa cum laude from Princeton 
University and Yale Law School, t\\'o of the countries most prestigious and competitive academic 
institutions. Her extensive judicial experience and long history of fairn^s and adherence to the law, 
make her an exemplary candidate to serv e on the U.S. Supreme Court. 

Many of Judge Sotomayor's opinions reflect a keen understanding of the appropriate limits of the judicial 
role, and the non-ideological and restrained character of her work has earned her the respect of 
colleagues and three United States Presidents. New York Second Circuit Judge Gerald Walpin, a New 
York former federal prosecutor, described Judge Sotomayor as "a nonactivist and judge who does not 
apply her own views but is bound by law" Judge Sotomayor was named as a U S. District Court Judge 
by President George H.W. Bush in 1992 and was confirmed unanimously by the Senate. She was Hien 
elevated to her current seat, as a 2"** U.S. Circuit Court of Appeals Judge, by President William Jefferson 
Clinton. President Barack Obama's nomination of Judge Sotomayor to the Supreme Court repre.sents nut 
only a historical milestone for the entire country, but it is also a testament to her unique judicial abilities 
and exemplar)’ career. 

JS UXilaiJ Supoorttil Aywrtc, 

Main Office: 1223 SW 4” Street • Miami, FL 33135-2407 • Tel: (305) 642-3484 • Fax: (305) 642-9122 
1444 I Street NW • Suite 800 • Washington. OC 20005 • Tel: (202) 898.4880 • Fax: (202) 835-3613 
5575 S. Semoran Boulevard • Suite 5011 • Orlando, FL 32822 • Tel; (407) 282-4185 • Fax: (407) 282-4725 
304-A 38” Street • Union City, NJ 07087 • Tel; (201) 325-8840 • Fax: (201) 325-8841 
tiBe;<(wsy!&£ns.fitg 
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CitbM 
AMtHutn 
NiHomI 
CoiHidl, Inc. 


...a human sarvfcas organfiation 


As a Supreme Court Justice, judge Sotomayor would bring more federal judicial experience to the highest 
court in the land than any Justice in 100 years, and more overall judicial experience than anyone 
confirmed for the Court in the past 70 years. 

The Cuban American National Council urges the Senate Judiciar)' Committee to be diligent in its rev iew 
of Judge Sotomayor's vast record and to act responsibly but expeditiously on this nomination. 1 he 
Cuban American National Council is confident that the outcome of such a process will be a third Senate 
confirmation for Judge Sotomayor. 

Sincerely, 

Guarione M. Diaz 
President and CEO 
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STATE OF NEWYORK 

Ofhce of the Attorney General 
120 Broadway 

andrewM.Cuomo New YoRit, NY 10271 <212)41M050 

Attorney Oenerol 

June 12,2009 


Honorable Patrick Leahy Honorable Jeff Sessions 

United States Senate United States Senate 

Committee on the Judiciary Committee on the Judiciary 

433 Russell Senate Office Building 335 Russell State Office Building 

Washington, DC 20510-4502 Washington, DC 20510-0104 

Dear Chairman Leahy and Ranking Member Sessions: 

[ write in strong support of President Barack Obama’s nomination of Second Circuit Court of Appeals Judge 
Sonia Sotomayorlo the United States Sufwwie Cmirt. 1 firmly believe that Judge Sotomayor’s e^densive and 
varied experience makes her the right person, at the right lime, for a seat on our nation’s highest court. 

Judge Sotomayor’s credentials speak for themselves. A brilliant and fair minded jurist who combines a 
sound legal mind with a common touch, her judicial acumen has been noted by presidents of both parties. 

She began her legal career as an aissistant district attorney in the New York County District Attorney’s 
Office, and, following eight years in private practice, was nominated in 1991 by President George H.W, 

Bush to die United States District Court for the Southern District of New York, becoming the first Hispanic 
American on that court. In 1997, she was nominated by President Clinton for her current position with the 
Second Circuit Court of Appeals. 

Throughout her nearly two decades on the bench, Judge Sotomayor has authored over 700 opinions in a wide 
varies of areas of the law. Her opinions make it clear that she is ajurist committed to upholding core 
constitutional values, deciding cases on narrow grounds, avoiding deciding issues prematurely, and crafting 
remedies that suH the particular circumstances presented. 

However, Judge Sotomayor will bring much more than her impressive judicial background to the Supreme 
Court. Her real world experiences will provide her with a unique outlook on how Supreme Court decisions 
impact everyday citizens. Through her amiiallon with groups such as the Puerto Rican T.cgal Defense and 
Education Fund; the State of New York Mortgage Agency; the Maternity Center Association; the New York 
City Campaign Finance Board; the Second Circuit Task Force on Gender, Racial and Bthnic Faime.'is in the 
Courts; and a number of national and local bar associations, Judge Sotomayor has gained a persjtective that 
will serve her well as a member of the Supreme Court. 

I am honored to join the long list of those individuals and organizations supporting this nomination and it is 
without hesitation that I encourage swift confirmation of Judge Sonia Sotomayor as a member of the United 
States Supreme Court. 


Sincerely^ 



ANDREW M. CUOMO 
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^Tt\j of ^artha 


3SOO PAN AMERICAN DRIVE 
MIAMI. FLORIDA 33133 
<30S> 350-5300 
FAX <30SI 8SA-AOOI 


June 1,2009 

The Honorable Senator Patrick J. Leahy 
Chairman, Committee on the Judiciary 
433 Russell Senate Office Building 
United States Senate 
Washington, DC 20510 


Manuel A. Diaz 

MAYOR 


m'' 


Dear Chairman Leahy: 

As mayor of a large metropolitan city with a diverse population who sees the effect of our 
judicial system on our citizens every day, 1 commend President Obama for the nomination of 
federal appellate Judge Sonia Sotomayor to the U.S. Supreme Court, 

Judge Sonia Sotomayor’s distinguished thirty-year career and inspiring personal 
background make her the most capable nominee for our country’s highest Court, This historic 
nomination reaffirms the President’s commitment to represent diversity in all sectors of our 
national government. With Judge Sotomayor’s nomination. President Obama achieves not only 
diversity in background and ethnicity, but also diversity of experience, character and judgment. 

During the past three decades. Judge Sotomayor has worked at almost every level of the 
judicial system, gaining a depth of experience and perspective that will make our Supreme Court 
a more just and effective body of law. If confirmed, she would bring more experience to the 
bench than anyone currently serving on the United States Supreme Court had when they were 
appointed. 

Judge Sotomayor’s proven professional excellence and her extraordinary story of truly 
living the American Dream, from public housing to Ivy League graduate and federal circuit court 
judge, is an inspiration for all Americans, 

As the first American of Hispanic heritage to be nominated to the Supreme Court, she 
represents the largest minority group in the United States, a group whose experiences are close to 
immigrant life and to the daily struggles of working families. This combination of legal 
excellence and a deep understanding of the labors of striving Americans is exactly the blend of 
experience that should have a voice among the justices of the U,S, Supreme Court, 


Sincerely, 
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COZEN 

O'CONNOR 


A PSOFESSJONM <X»»<:«ATION 

1900 MARKET STREET PHHADEIPHIA, PA 19103-3508 215.665.2000 800.523.2900 215.665.2013 FAX www.cozen.com 


June 3, 2009 Nelson A. Diaz 

Direct Phone 215.6653514 
Direct Fax 215.701.2095 
ndi8z@coz«i.<»m 


The Honorable Patrick J. Leahy 
Chainnan 

Committee on the Judiciary 
United States Senate 
433 Russell Senate Office Building 
Washington, DC 20510 

The Honorable Jeff Sessions 
Ranking Member 
Committee on the Judiciary 
United States Senate 
335 Russell Senate Office Building 
Washington, DC 20510 

Dear Majority Leader Reid, Minority Leader McConnell, Chairman Leahy, and Ranking 
Member Sessions: 

As the first Latino Judge, Administrative Judge, Lawyer in Pennsylvania and leader in 
the national Hispanic community, I write this to offer my wholehearted and undivided support 
for President Obama’s nomination of Judge Sonia Sotomayor to serve on the Supreme Court of 
the United States. I am willing to offer testimony from the characteristics of a poor Latino boy 
from Harlem’s Public Housing that Judge Sonia Sotomayor brings to our system in promotion of 
equality of opportunity to all people. 

I have served the Federal government under all three Democratic Presidents in my 
lifetime. Governors, Mayors, and the community. My career has taken me to the pinnacle of 
success in the law and business. I serve on a Fortune 500 Board of Directors including many 
other national leadership organizations. 

Judge Sotomayor has been a colleague and a friend and we have been able to collaborate 
and spend time together. 


The Honorable Mitch McConnell 

Minority Leader 

United States Senate 

361-A Russell Senate Office Building 

Washington, DC 20510 


The Honorable Harry Reid 

Majority Leader 

United States Senate 

522 Hart Senate Office Building 

Washington, DC 205 1 0 
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Judge Sotomayor is a brilliant jurist and has never been involved in any partisan politics. 
I vsras the chair of the Hispanic Caucasus of the Democratic Party and founder of Hispanic 
American Democrats to instill equality in the Democratic Party, also as a national leader I am 
arvare of most of the national partisan Hispanics. You should be aware that people that succeed 
from the Judge’s background and mine are only 10% of the entire mainland Puerto Rican 
community. You may be aware that only 10% of Latino students, who come from an urban 
educational system where the Judge and I grew up, get to go on to college. This is the reason 
that her appointment brings joy and pride to all Latinos and people of color. 

Judge Sotomayor will be the only person on the Supreme Court to have trial experience 
and as a former trial judge, this is an extremely important need on any appellate court I have 
reviewed many of her opinions and there is no bias or lack of fairness to rich or poor, religious 
differences or gender. What she brings is overcoming discrimination as a woman and a Latina 
into the legal profession. Having been the first to pass the bar in Pennsylvania in 1972 you 
should be aware that there were only two Latino lawyers in New Jersey and 75 in New York at 
the time of my graduation in 1972. 

Judge Sotomayor also brings her experience as a woman and a New York bom Puerto 
Rican. Puerto Ricans are migrants and not immigrants and have been denied the full ri^ts of 
enjoying equality of citizenship. She understands the burdens of language and culture that are 
part of this stmggle for equality. 

Judge Sotomayor has unbelievable work ethics not only for the court but also for civic 
and community involvement. Always trying to motivate those less fortunate to pick themselves 
up by their boot straps and achieve as she becomes the example. We as descendents of Latinos 
and Puerto Rican are insulted by the recent comments by members of Congress to the fact that 
there may be a racist position on the part of this eminent, dynamic, intellectual judge. One can 
only see how the rights of citizenship given in 1917 have been denied and those on the mainland 
have third class citizenship with all Latinos. 

I have witnessed her integrity and can vouch for the fact that she will be an outstanding 
Supreme Court Justice and roll model for all, especially those who have been neglected in our 
society. The Judge and I swore to uphold our laws and constitution and neither have ever 
swayed from this oath or our patriotic duties of being the best Americans we can be. 

I unconditionally support her nomination and urge your quick confirmation as the next 
Associate Justice of the Supreme Court. 
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DETECTIVES’ ENDOWMENT ASSOCIATION, INC. 

POLICE DEPARTMENT ■ CITY OF NEW YORK 

26 THOMAS STRffiT, NEW YORK. NEW YORK 10007 •(212)587-1000 
FAXai2)732-<M»3 • E-MAIL info@nycdetectivcs.org 


The Hon. Patrick Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, iX; 20510 

June 11, 2009 


The Hon. Jeff Sessions 
Ranking Member 
Committee on the Judiciary 
United States Senate 
Washington, DC 20510 


RE: Endorsement for Judge Sonia Sotomayor 
for the United States Supreme Court 

Dear Chairman Leahy and Ranking Members Sessions: 

On behalf of the Detectives’ Endowment Association (DEA), the labor union representing 
15, (KK) active and retired New Yoric Police Department Detectives, I am contacting you in 
support of the nomination of Judge Sonia Sotomayor for the United States Supreme Court. 

Judge Sotomayor has a long and distinguished career in our judicial system, whidi started 
with hCT work as an Assistant District Attorney in New York City in 1979, a time when 
crime was extremely hi^. Her experiences as a prosecutor at the municipal level make her 
unique amongst the sitting Supreme Comt Justices. 

Although she left die District Attorney’s Office for the private sector in 1984, her decades 
on the bench convince us that she well imderstands the issues and challenges faced by our 
nation’s law enforcement officers. Having grown up in the public housing projects of The 
Bronx, Judge Sotomayor can relate to and undastand the concerns and fears of America’s 
inner city residents, who confront crime and its consequences on a daily basis. 

Judge Sotomayor is also extremely familiar with labor / management issues, and we believe 
her decisions regarding the American workplace and organized labor have been fair and 
balanced. 

Judge Sotomayor would bring a refreshing breadth of experience, intelligence, wisdom, and 
enqjathy to the highest court in the land. 

Therefore, we urge you and your Congressional colleagues to confirm Judge Sonia 
Sotomayor’s nomination to foe United States Supreme Court. If you would like any 
additional comments from our organization, please feel free to contact me at (212) 587- 
1000. 


^c^ely, ^ ^ ' 

Michael J. Pj^dino 
President 


THE POLICE UNION REPRESENTING THE GREATEST DETECTIVES IN THE WXJRIJ) 

AFFILIA nONS — NADONAt. ASSOCIATION OF POLICE ORGANIZATIONS (NAPO) 

NEW YC»K STA1T. ASSOCIATION 01- PBAs 
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The Honorable Lurita Doan 


13 June 2009 


The Honorable Barack Obama 
President of the United States of America 
1600 Pennsylvania Avenue, NW 
Washington, D.C. 

Dear Mr. President; 

The resignation of Justice Souter from our nation's highest court affords an historic opportunity to 
appoint a nominee who combines a range of unrivaled traits. Judge Sonia Sotomayor Is such a nominee. 

Judge Sotomayor's personal and professional experiences make her uniquely sensitive to the concerns 
of a wide range of Americans. Shewasraisedbya vndowed mother in a Bronx housing project and 
worked hard to graduate summa cum laude from Princeton and to become an editor of the Yale Law 
Journal. For the first four years of her career, Judge Sotomayor prosecuted criminal defendants under 
Manhattan's legendary District Attorney Robert Morganthau. She later spent eight years representing 
businesses at the international firm of Pavla & Harcourt. 

Judge Sotomayor's legal career has included not only criminal prosecution and commercial litigation, but 
also academia and appointment to the federal bench at the age of thirly.elght For the past ten years, 
her intellect, integrity, and consensus-building have made her a h^hly respetted jurist on the Second 
Circuit. This followed a distinguished career as a federal trial judge, during which Judge Sotomayor’s 
pragmatism and resolve brought the national baseball strike to an end that satisfied all parties. She 
taught for over nine years at the New York University School of Law and at Columbia Law School, and 
has been a mentor to hundreds of attorneys and students as a member of the Puerto Rican and the 
Hispanic National Bar Associations. This wealth of experience has Impressed upon her both the law's 
potential, as well as its limits. 

Judge Sotomayor is an exceptional candidate who combines superior legal skills with a wide-ranging 
personal and professional background. For these reasons, I commend your choice of Judge Sotomayor 
for our country's next Supreme Court Justice. 


Lurita Doan 



CC: Mr. Rahm Emanuel 
Ms. Valerio Jarrett 

Members of the Senate Judidaty Committee 

746 WAUER ROAD «16-144 GREAT FALLS, VA 22066 LURrrADeYAH00.COM 


06/15/2009 5:58PM 
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The Honorable Lurita jDoan 


CC: Hon. Patrick J. Leahy 
Hon. Herb Kohl 
Hon. Arlen Spector 
Hon. Dianne Felnstein 
Hon. Orrin (3. Hatch 
Hon. Russell D. FeingoW 
Hon. Charles E. Grassley 
Hon. Charles E. Schumer 
Hon. Jon Kyi 
Hon. Richard J. Durbin 
Hon. Jeff Sessions 
Hon. Benjamin L Cardin 
Hon. Lindsey Graham 
Hon. Sheldon Whitehouse 
Hon. John Cornyn 
Hon. Ron Wyden 
Hon. Tom Cobum 
Hon. Amy Klobuchar 
Hon. Edward Kauftnan 


746WAU«RROAO»16-M4 OREAT FAILS. VA 2206S LURITADeYAHOO.COM 


06/15/2009 5; 58PM 
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Statement of 

The Honorable Richard J. Durbin 

United States Senator 
Illinois 
July 13, 2009 


Opening Statement 
Senator Dick Durbin 
Senate Judiciary Committee 
July 13,2009 

Nomination Hearing of Sonia Sotomayor to be Associate Justice of the Supreme Court 


Judge Sotomayor, welcome to you and your family. These nomination hearings can be long and 
painful, but after surviving a broken ankle and individual meetings with 89 members of the 
United States Senate during the past few weeks, you are already battle-tested. 

At the nomination hearing for Justice Ruth Bader Ginsburg in 1993, my friend Senator Paul 
Simon of Illinois said: "You face a much harsher judge . . . than this Committee and that is the 
judgment of history. And that judgment is likely to revolve around the question: Did she restrict 
freedom or did she expand it?” 

I asked this question with respect to the nominations of Chief Justice Roberts and Justice Alito, 
and I think it is an important question to ask about any Supreme Court nominee. The nine men 
and women on the Supreme Court serve lifetime appointments, and they resolve many of our 
most significant legal and constitutional issues. 

It is the Supreme Court that defines our personal right to privacy and decides the restrictions that 
can be placed on the most personal aspects of our lives. The Court decides the rights of 
discrimination victims, immigrants, and consumers. The nine Justices decide whether Congress 
has the authority to pass laws to protect our civil rights and our environment. They decide what 
checks will exist on the executive branch in war and in peace. 

Because these issues are so important, we need Justices with intelligence; knowledge of the law; 
the proper judicial temperament and a commitment to impartial justice. 

More than that, we need our Supreme Court Justices to have an imderstanding of the real world 
and the impact their decisions will have on everyday people. We need Justices whose wisdom 
comes from life, not just law books. 
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Sadly, this important quality seems to be in short supply these days. The current Supreme Court 
has issued decision after decision in recent years that represent a triumph of ideology over 
common sense and concern for ordinary Americans. 

When Chief Justice Roberts came before this Committee in 2005, he famously said that as a 
Supreme Court Justice he would be like an umpire, simply calling balls and strikes. We have 
observed, unfortunately, that it's a little hard to see home plate when you're standing in right 
field. 

If being a Supreme Court Justice were as easy as calling balls and strikes, why have we seen so 
many 5-4 decisions in recent years? In the last year alone, 23 of the Supreme Court's 74 
decisions were decided by a 5-4 vote. 

The recent case of Ledbetter v. Goodyear Tire & Rubber Company is the best example of the 
Supreme Court putting conservative activism over common sense. The question in that case was 
simple and fundamental: Should women be paid the same as men for the same work? 

Lilly Ledbetter was a manager in a Goodyear Tire plant in Alabama. She worked there for 19 
years but didn't learn she was being paid less than her male colleagues until the end of her job. 
She brought a discrimination lawsuit and a Jury awarded her a large verdict. But the Supreme 
Court, in a 5-4 decision, reversed the jury and threw out the verdict. What was the basis of their 
ruling? They said Lilly Ledbetter filed her discrimination complaint too late. They said her 
complaint should have been filed within 180 days of the initial act of pay discrimination. That 
decision defied common sense and the realities of the workplace, where few employees know 
what their fellow employees are paid. And it contradicted decades of past precedent. 

Another recent case, Safford LFnified School District v. Redding, involved a 13-year-old girl who 
was strip-searched at her school based on a false rumor that she was hiding ibuprofen pills. At 
the oral argument in April, several of the Supreme Court Justices asked questions about the case 
that revealed a stunning lack of empathy with the 8th grade victim. One of the Justices even 
suggested that being strip-searched was no different than changing clothes for gym class. 
Although Justice Ruth Bader Ginsburg helped her eight male colleagues understand why the 
strip search of a 13-year-old girl was humiliating enough to violate her constitutional rights, a 
majority of the Justices ruled that the school officials were immune from liability. 

In a 5-4 case from 2007, Gonzales v. Carhart, the Supreme Court again overturned past 
precedent and ruled for the first time that it was permissible to place restrictions on abortion that 
don't include an exception safeguarding a woman's health. 

And in a recent case involving the Louisville and Seattle public school districts, the Supreme 
Court held 5-4 that voluntary decisions by local governments to consider race as one factor 
among many in efforts to integrate and diversify their schools are just as unlawful as racist 
efforts to segregate schools in bygone eras. 

These and other decisions demonstrate the need for Supreme Court Justices who understand the 
real world and the impact their decisions will have on our society. 
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Judge Sotomayor, you have overcome many obstacles in your life that have given you an 
understanding of the daily realities and struggles faced by everyday people. You grew up in a 
public housing complex in the Bronx. You overcame a diagnosis of juvenile diabetes at age 8 
and the death of your father, a factory worker, at age 9. Your mother worked two jobs so she 
could afford to send you and your brother to Catholic schools. And you earned scholarships to 
Princeton and Y ale. 

Your first job out of law school was as an assistant district attorney, where you prosecuted 
violent crimes that have such a devastating impact on our families and commimities. You went 
on to work in a law firm representing corporations, which gave you another valuable perspective 
on the law and our legal system. 

In your 17 years as a federal judge, you have demonstrated an ability to see both sides of every 
issue. You have earned a reputation as a neutral, open-minded jurist who reveres the law and 
understands the consequences of your decisions on real people. 

Of the 1 10 individuals who have served as Supreme Court Justices throughout our nation's 
history, 1 06 have been white men. Until Thurgood Marshall's appointment to the Supreme Court 
a generation ago, every Justice throughout our nation's history had been a white male. 

President Obama's nomination of you to serve as the first Hispanic and the third woman to serve 
on the Supreme Court is historic. The President knows and we know that to be the first you must 
meet a higher standard before you can serve on our nation's top court. The American people 
through their duly elected Senators will be asked to judge you. We owe it to you and the 
Constitution to be a fair jury. 
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EARTH3USTICE 

CENTER FOR BIOLOGICAL DIVERSITY 
CENTER FOR INTERNATIONAL ENVIRONMENTAL LAW 
CLEAN WATER ACTION 
DEFENDERS OF WILDLIFE 
ENDANGERED SPECIES COALITION 
FRIENDS OF THE EARTH 
GREENPEACE USA 

INTERNATIONAL FUND FOR ANIMAL WELFARE 
LEAGUE OF CONSERVATION VOTERS 
NATIONAL AUDUBON SOCIETY 
NATIONAL HISPANIC ENVIRONMENTAL COUNCIL 
NATIONAL WIDLIFE FEDERATION 
NATIVE AMERICAN RIGHTS FUND 
SIERRA CLUB 

THE WILDERNESS SOCIETY 

ADVOCATES FOR THE WEST ♦ AUDUBON SOCIETY OF RHODE ISLAND 
CITIZENS FOR THE CHUCKWALLA VALLEY 
COLORADO ENVIRONMENTAL COALITION ♦ COLUMBIA RIVERKEEPER 
CONSERVATION NORTHWEST ♦ ECOLOGY CENTER 
ENDANGERED HABITATS LEAGUE 
EPIC- ENVIRONMENTAL PROTECTION INFORMATION CENTER 
FRIENDS OF BLACKWATER * FRIENDS OF THE COLUMBIA GORGE 
GIFFORD PINCHOT TASK FORCE ♦ GREATER YELLOWSTONE COALITION 
HEARTWOOD ♦ HOOSIER ENVIRONMENTAL COUNCIL 
IDAHO CONSERVATION LEAGUE ♦ IDAHO RIVERS UNITED 
KENTUCKY RESOURCES COUNCIL, INC. 

THE LANDS COUNCIL ♦ McKENZIE GUARDIANS 
MICHIGAN NATURE ASSOCIATION 
MIDWEST ENVIRONMENTAL ADVOCATES 
MINNESOTA CENTER FOR ENVIRONMENTAL ADVOCACY 
NEW MEXICO ENVIRONMENTAL LAW CENTER 
NORTHERN PLAINS RESOURCE COUNCIL 
NORTHWEST ENVIRONMENTAL ADVOCATES 
NORTHWEST ENVIRONMENTAL DEFENSE CENTER 
OHIO ENVIRONMENTAL COUNCIL ♦ OLYMPIC FOREST COALITION 
OREGON CENTER FOR ENVIRONMENTAL HEALTH ♦ OREGON WILD 
PENNFUTURE ♦ PUBLIC LANDS WITHOUT LIVESTOCK 
SODA MOUNTAIN WILDERNESS COUNCIL 
SOUTHERN UTAH WILDERNESS ALLIANCE 
VENTURA COASTKEEPER ♦ WATERWATCH OF OREGON 
WESTERN ENVIRONMENTAL LAW CENTER 
WESTERN NEBRASKA RESOURCES COUNCIL 
WESTERN RESOURCE ADVOCATES * WILDEARTH GUARDIANS 
WILDLANDS CPR ♦ WISHTOYO FOUNDATION 
THE XERCES SOCIETY FOR INVERTEBRATE CONSERVATION 
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July 9, 2009 

The Honorable Patrick J, Leahy, Chairman 
Committee on the Judiciary 
United States Senate 
Washington, DC 20510 

The Honorable Jeff Sessions, Ranking Member 
Committee on the Judiciary 
United States Senate 
Washington, DC 20510 

Re: Confirmation of Judge Sonia Sotomayor 

Dear Chairman Leahy and Ranking Member Sessions: 

We write to express our strong support for confirmation of Judge Sonia Sotomayor as an 
Associate Justice of the U.S. Supreme Court. Judge Sotomayor is extremely well qualified to 
serve on the Supreme Court and we endorse her nomination without qualification. 

Judge Sotomayor has exemplary academic and legal credentials, a stellar reputation as a New 
York prosecutor, coupled with several years in a private firm, and an enviable record of public 
service in both governmental and nonprofit sectors. She has served nearly 11 years on the 
United States Court of Appeals for the Second Circuit and previously spent several years as a 
United States District Judge in the Southern District of New York. Her rigorous preparation 
and thoroughly researched and well-reasoned opinions have earned praise and respect from 
her fellow judges and legal colleagues. 

Despite her long tenure on the federal bench. Judge Sotomayor has sat on relatively few 
environmental cases. She wrote a notable Clean Water Act decision, methodically analyzing 
and resolving various conservation, state, and industry challenges to a regulation designed to 
protect fish from being killed in the cooling water intake structures at large power plants. 
While a divided Supreme Court reversed one of the more than a dozen rulings in the case, her 
decision reflects well-researched, thorough, and thoughtful legal analysis that probes the 
statute, its context, legislative history, and judicial precedent to discern and remain true to 
congressional intent. The Second Circuit has yet to issue a decision in a public nuisance case 
brought against utilities for harm caused by power plant greenhouse gas emissions, but 
observers praised Judge Sotomayor's preparation and deep engagement in the complex issues 
at oral argument. Beyond the decisions she has written. Judge Sotomayor joined a decision 
upholding a Vermont law requiring that labels inform consumers that certain products contain 
mercury and must be disposed of as hazardous waste, although she also joined a Clean Air Act 
decision that went against environmental litigants. Some conservatives have decried Judge 
Sotomayor's vote - as part of a unanimous Second Circuit panel with two President George W. 
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Bush appointed judges- to uphold the district court's dismissal of a case involving a challenge 
to the taking of property as part of a town's comprehensive redevelopment project. It is 
difficult, however, to draw any conclusions from that decision other than that Judge Sotomayor 
carefully follows applicable law and precedent. The two-page, unpublished summary order 
affirms the trial court's ruling that the case was filed after the statute of limitations had run and 
states that, even if it were not time-barred, a recent Supreme Court decision obliged the panel to 
affirm the district court's rejection of the lawsuit. It appears that critics are disputing the 
Supreme Court precedent, rather than the Second Circuit's adherence to that precedent, which 
as a lower court, it was obligated to follow. 

Judge Sotomayor's record evinces no clear bias in favor of or against environmental claims. 
Instead, it reflects intellectual rigor, meticulous preparation, and fairness. Her record 
demonstrates a consistently balanced and thoughtful review of complex legal issues. She has 
interpreted and applied the laws as Congress intended and safeguarded constitutional rights. 
She brings a welcome perspective both through her wide-ranging legal work, as well as her 
humble beginnings and her experience as a Latina. Her impeccable credentials, wealth of 
experience, and exceptional legal mind will benefit the Court and the nation. We urge her swift 
confirmation. 

Sincerely, 

Trip Van Noppen, President 
Earthjustice 


Kierin Suckling, Executive Director 
Center for Biological Diversity 

Daniel Magraw, President 

Center for International Environmental Law 

John DeCock, President 
Clean Water Action 

Rodger Schlickeisen, President 
Defenders of Wildlife 

Leda Huta, Executive Director 
Endangered Species Coalition 

Brent Blackwelder, President 
Friends of the Earth 


Philip D. Radford, Executive Director 
Greenpeace USA 

Fred O'Regan, Chief Executive Officer 
International Fund for Animal Welfare 

Gene Karpinski, President 
League of Conservation Voters 

John Flicker, President 
National Audubon Society 

Roger Rivera, President 

National Hispanic Environmental Council 

Larry Schweiger, President and CEO 
National Wildlife Federation 
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John E. Echohawk, Executive Director 

Native American Rights Fund 


Laird J. Lucas, Executive Director 
Advocates for the West 

Eugenia Marks, Senior Policy Director 
Audubon Society of Rhode Island 

Donna Charpied, Executive Director 
Citizens for the Chuckwalia Valley [CA] 

Elise Jones, Executive Director 

Colorado Environmental Coalition 

Brett VandenHeuvel, Executive Director 
Columbia Riverkeeper 

Mitch Friedman, Executive Director 
Conservation Northwest 

Mike Garfield, Director 
Ecology Center 

Dan Silver, Executive Director 
Endangered Habitats League 

Scott Greacen, Executive Director 
EPIC- Environmental Protection 
Information Center 

Judith Rodd, Director 
Friends of Blackwaler 

Kevin Gorman, Executive Director 
Friends of the Columbia Gorge 

Emily Platt, Executive Director 
Gifford Pinchot Task Force 


Carl Pope, Executive Director 
Sierra Club 

William Meadows, President 
The Wilderness Society 

Mike Clark, Executive Director 
Greater Yellowstone Coalition 

Cynthia Sarthou, Executive Director 
Gulf Restoration Network 

Ernie Reed, Council Chair 
Heartwood 

Jesse Kharbanda, Executive Director 
Hoosier Environmental Council 

Rick Johnson I Executive Director 
Idaho Conservation League 

Kevin Lewis, Conservation Program 
Director 

Idaho Rivers United 

Tom FitzGerald, Director 
Kentucky Resources Council, Inc. 

Kimberly Baker, Forest and Wildlife 
Protection 

Klamath Forest Alliance 

Anne Martin, Conservation Programs 

Coordinator 

The Lands Council 

James Baker, President 
McKenzie Guardians 

Jeremy Emmi, Executive Director 
Michigan Nature Association 
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Dave Willis, Coordinator 

Soda Mountain Wilderness Council 


Paul W. Aasen, Advocacy Director 

Minnesota Center for Environmental 
Advocacy 

Douglas Meiklejohn, Executive Director 
New Mexico Environmental Law Center 

Beth Kaeding, Chair of the Board 
Northern Plains Resource Council 

Nina Bell, J.D., Executive Director 
Northwest Environmental Advocates 

Mark Riskedahl, Executive Director 
Northwest Environmental Defense Center 

Keith Dimoff, Executive Director 
Ohio Environmental Council 

Bonnie Phillips, Executive Director 
Olympic Forest Coalition 

Jason Tobin, Program Coordinator 
Oregon Center for Environmental Health 

Regna Merritt, Executive Director 
Oregon Wild 

Jan Jarrett, President and CEO 
PennFuture 


Scott Groene, Executive Director 
Southern Utah Wilderness Alliance 

Jason Weiner, Associate Director 
Ventura Coastkeeper 

John DeVoe, Executive Director 
WaterWatch of Oregon 

Greg Costello, Executive Director 

Western Environmental Law Center 

Santana Tamarak, Board Chair 
Western Nebraska Resources Council 

Karin P. Sheldon, Executive Director 
Western Resource Advocates 

John Horning, Executive Director 
WildEarth Guardians 

Bethanie Walder,Executive Director 
Wildlands CPR 

Mati Waiya, Executive Director 
Wishtoyo Foundation 

Scott Hoffman Black, Executive Director 
The Xerces Society for Invertebrate 
Conservation 


Mike Hudak, Director 
Public Lands Without Livestock 


C; United States Senators 


5 


11:18 Jun 24, 2010 Jkt 056940 


Frm 00889 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\56940.TXT SJUD1 


VerDate Nov 24 2008 


PO 00000 


PsN: CMORC 



878 


Testimony of JoAnne A. Epps 

My name is JoAnne Epps. 1 am the Dean of Temple University Beasley School of Law 
and Co-Chair of the Committee for the Evaluation of Supreme Court Nominees of the National 
Association of Women Lawyers (“NAWL”). On behalf of NAWL, I thank you for the 
opportunity to appear before you today in support of the confirmation of Judge Sotomayor as an 
Associate Justice of the Supreme Court. 

After careful evaluation of Judge Sotomayor’s background and qualifications, NAWL has 
concluded that Judge Sotomayor is highly qualified for this position. She has the intellectual 
capacity, the appropriate judicial temperament and respect for established law and process 
needed to be an effective Supreme Court Justice. She is mindful of a range of perspectives that 
appropriately should be considered in rendering judicial decisions, and if confirmed will clearly 
demonstrate that highly qualified women have a rightful place at the highest levels of the 
profession. We therefore encourage your vote in favor of her confirmation. 

Founded over 100 years ago, and with thousands of members from all 50 states, NAWL 
is committed to supporting and advancing the interests of women lawyers and women’s legal 
rights. From campaigning in the early 1 900's for women’s voting rights and the right of women 
to serve on juries, to supporting in 2009 the Lilly Ledbetter Fair Pay Act, NAWL has been a 
supporter of the interests of women. As such, NAWL cares deeply about the composition of the 
Supreme Court and insuring that it includes the perspectives of all Americans, especially those of 
women, not just because most of our members are women, but because all of our members care 
about issues that affect women. 
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NAWL’s recommendation today is based on the work of NAWL’s Committee for the 
Evaluation of Supreme Court Nominees. In accordance with NAWL procedures, the Committee 
independently evaluated the qualifications of Judge Sotomayor to serve as an Associate Justice of 
the Supreme Court. Special emphasis was placed on matters regarding women's rights or that 
have a special impact on women. The 18 Committee members, appointed by the President of 
NAWL, include law professors and a law school dean, appellate practitioners and lawyers 
concentrating in litigation. I co-chaired the committee together with Trish Refo, a partner at 
Snell and Wilmer in Phoenix, Arizona. 

The work of the Committee was divided into two categories. We read a large selection of 
Judge Sotomayor’s opinions, and we interviewed more than fifty people who know Judge 
Sotomayor in a variety of capacities. Those interviewed included former law clerks, former 
colleagues, professional acquaintances, former classmates, individuals who appeared before 
Judge Sotomayor, as well as co-counsel and opposing counsel from when Judge Sotomayor was 
engaged in the private practice of law. The purpose of the interviews was to obtain information 
regarding Judge Sotomayor’s legal abilities, legal philosophy, and judicial temperament, as well 
as other issues of importance to NAWL, such as how Judge Sotomayor has treated women, 
including her female employees and colleagues and, as a Judge, those appearing before her. The 
interviews also sought information on the following topics: Women and the Workplace; Women 
and the Criminal Justice System; Women and Health Care; Women and Education; Women and 
Family; Women in the Military; Women and Finance; Women and Retirement; Policies and 
Laws Impacting Multicultural Women; Enforcement of Statutes regarding Women’s Rights; 
Federal versus State Law Relief; and any other issues with likely impact on women. 
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Those interviewed describe Judge Sotomayor as open-minded, but respectful of 
precedent, which is consistent with her judicial opinions. She is courteous and respectful to all 
those with whom she has professional interactions, including those who do not occupy positions 
of status or influence. She has treated litigants, attorneys and court personnel, and, in particular 
for the Committee’s review, women in the courts, with the utmost respect and professionalism in 
and out of the courtroom. Those who have interacted with Judge Sotomayor in other capacities, 
both before and after she was appointed to the bench, describe her as a good colleague, a team 
player, and supportive of institutional goals. This information is important to NAWL, in that it 
discloses more than a nominee’s intellectual capacity and talent as a lawyer or judge; it 
demonstrates the extent to which the nominee respects the full range of humanity, from whose 
ranks come the people whose cases the Supreme Court will decide. 

Our review of Judge Sotomayor’s writing included majority opinions, concurrences, 
dissents and opinions that she wrote or joined in that were reviewed by the United States 
Supreme Court. Although some cases were of particular importance to women, the review 
included a wide range of criminal and civil issues. From that review, NAWL has concluded that 
Judge Sotomayor has consistently displayed a superior intellectual capacity, a comprehensive 
understanding of the issues with which she was presented and a thorough and firm grasp of the 
legal issues that have come before her. She excels in her ability to analyze statutory and case 
law and her judicial reasoning is supported by sound legal interpretation. A hallmark of her 
writing is clarity. She is disciplined, thorough and shows no inclination to disregard precedent in 
order to rule in favor of a particular party. 

As a judge. Judge Sotomayor has been sympathetic to litigants coming before her and has 
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conscientiously ensured that their claims, particularly of those representing themselves, are 
carefully considered. Indeed, by focusing on the specific facts of the case, rather than overall 
ideology. Judge Sotomayor is able to understand how the law impacts the lives of ordinary 
people and apply the law in its proper context. While Judge Sotomayor is not afraid to disagree 
with her colleagues if her legal analysis leads her to do so, a strong preference to follow judicial 
precedent and consistent respect for the rule of law are far more consistent themes. For example, 
Judge Sotomayor has displayed great knowledge and understanding of the impact of gender and 
race-based comments and behavior in the workplace, although her sensitivity to the plight of the 
plaintiffs in these eases did not translate necessarily into findings favoring those individuals, 
except where a solid basis in law existed to do so. Similarly, in NAWL’s view. Judge Sotomayor 
has firmly demonstrated a lack of gender, racial, ethnic or religious bias, exhibiting instead a firm 
willingness to maintain an open mind. We wish to emphasize, however, that while we find 
Judge Sotomayor open-minded regarding issues of importance to women, we do not find her 
outcome-oriented or otherwise improperly biased on such issues. Rather, she prefers to decide 
cases on the record before her. She does not, therefore, deserve the label “judicial activist”. 

Based on its review of both Judge Sotomayor’s opinions and those with whom she has 
had professional contact, NAWL has concluded that Judge Sotomayor is highly qualified to serve 
as an Associate Justice of the Supreme Court. She is highly intelligent and well-educated, she is 
mindful of issues of significance to women, and her appointment would advance the very 
important message that women have a contribution to make at the highest levels of decision- 
making. 

Finally, NAWL supports the confirmation of Judge Sotomayor for the important message 
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it conveys. NAWL does not believe Judge Sotomayor should be confirmed solely because she is 
a woman or a Latina. But the fact is that Judge Sotomayor is, as ultimately we all arc, a product 
of her experiences, and for her those experiences include life as a woman and a Latina, Both 
perspectives will be welcome additions to the Court’s deliberations. As a nation, we have come 
a long way. But we still have much to do. Women are nearly half of this nation, but a mere 1/9 
of the Supreme Court. The disparity of representation is not trivial in effect. In the legal 
profession, although women have comprised 50% or more of graduating law school classes for 
more than two decades, they continue to be markedly under-represented in leadership roles in the 
profession and on the federal bench. As of last year, women were only 16% of equity partners 
(owners) in this country’s largest law firms. 99% of law finns reported that their highest paid 
lawyer was a man. In 2008, the salaries of women lawyers were just 80.5% of men lawyers’ 
salaries. Just 23% of federal district and circuit Judges were women. Women of color face 
additional barriers, making up Just 1.9% of all law firm partners. 19% of this nation’s law firms 
have not one lawyer of color. Your confirmation of Judge Sotomayor will, therefore, send a 
strong message to law firms, corporations, government and academia that we must - and can - 
eliminate the persistent barriers to the advancement of women attorneys. It will reinforce what 
should be a standard expectation: that women of diverse ethnic backgrounds should, of course, 
occupy positions of parity with men in the legal and other professions. 

As others this week have said, 1 long for the day when it would not even occur to anyone 
to mention Judge Sotomayor’s gender and ethnicity, those matters having become non- 
noteworthy. But that time is not yet here. With this vote, you can send a message; no, you will 
send a message. You have the chance to tell everyone, but most especially the wonderful women 
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and girls in your life not just that they matter, but that issues of concern to them matter, and that 
their voices and perspective are important in shaping our world. 

Judge Sotomayor is eminently qualified for this position, but not simply because she is a 
woman. She has the intellectual capacity, the appropriate judicial temperament and respect for 
established law and process needed to be an effective Supreme Court Justice. She is 
appropriately mindful of the human component of law. And she symbolizes the triumph of 
intelligence, hard work and compassion. Accordingly, NAWL strongly supports the 
confirmation of Judge Sotomayor to be Associate Justice of the United States Supreme Court. 
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Statement of 


The Honorable Russ Feingold 

United States Senator 
Wisconsin 
July 13,2009 


Statement of U.S. Senator Russ Feingold 

On the Nomination of Sonia Sotomayor to be an Associate Justice of the Supreme Court of the 
United States 

Senate Judiciary Committee 
As Prepared For Delivery 

"The Supreme Court plays a unique and central role in the life of our nation. Those who sit as 
Justices have extraordinary power over some of the most important, and most intimate, aspects 
of the lives of American citizens. It is therefore not surprising at all that the nomination and 
confirmation of a Supreme Court Justice is such a widely anticipated and widely covered event. 
The nine men and women who sit on the court have enormous responsibilities, and those of us 
tasked with voting on the confirmation of a nominee have a significant responsibility as well. I 
consider this one of the most consequential things I must do as a United States Senator, and 1 am 
honored and humbled to have been given this role by the people of Wisconsin. 

"The ultimate responsibility ofthe Supreme Court is to safeguard the rule of law, which defines 
us as a nation, and protects us all. In the past eight years, the Supreme Court has played a crucial 
role in checking some of the previous Administration's most egregious departures from the rule 
of law. Time after time in cases arising out of actions taken by the administration after 
September 1 1, the Court has said 'No. You have gone too far.' 

"It said 'No' to the Bush Administration's view that it could set up a law-free zone at Guantanamo 
Bay. It said 'No' to the administration's view that it could hold a citizen in the United States 
incommunicado indefinitely, with no access to a lawyer. It said 'No' to the admini.stration's 
decision to create military commissions without congressional authorization. And it said 'No' to 
the administration and to Congress when they tried to strip the constitutional right to habeas 
corpus from prisoners held at Guantanamo. 

"These were courageous decisions, and in my opinion, they were correct decisions. They made 
plain, as Justice O'Connor wrote in the Hamdi decision in 2004, 'A state of war is not a blank 
check for the president when it comes to the rights of the nation's citizens.' 

"These were also dose decisions, some decided by a 5-4 vote. That fact underscores the 
unparalleled power that each Supreme Court justice has. In my opinion, one of the most 
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important qualities that a Supreme Court justice must have is courage: courage to stand up to the 
president, and to Congress, in order to protect the constitutional rights of the American people 
and preserve the rule of law. 

"! have touched on the crucial recent decisions of the Court in the area of executive power, but 
we know, of course, that there are countless past Supreme Court decisions that have had a major 
impact on many aspects of our national life. The Court rejected racial discrimination in 
education; it guaranteed the principle of 'one person, one vote'; it made sure that even the poorest 
person accused of a crime in this country can be represented by counsel; it made sure that 
newspapers can't be sued for libel by public figures for making a mistake; it protected the 
privacy of telephone conversations from unjustified government eavesdropping; it protected an 
individual's right to possess a firearm for private use, and it even decided a presidential election. 
It made these decisions by interpreting and applying open-ended language in our Constitution 
like 'equal protection of the laws,’ 'due process of law,' 'treedom of? the press,' 'unreasonable 
searches and seizures,' and 'the right to bear arms.' These momentous decisions were not simply 
the result of an umpire calling balls and strikes. Easy cases where the taw is clear almost never 
make it to the Supreme Court. The great constitutional issues that the Supreme Court is called 
upon to decide require much more than mechanical application of universally accepted legal 
principles, 

"That is why Justices need great legal expertise, but they also need wisdom, they need judgment, 
they need to understand the impact of their decisions on the parties before them and the country 
around them, from New York City to small towns like Spooner, Wisconsin, and they need a deep 
appreciation of and dedication to equality, to liberty, to democracy, 

"That is why I suggest to everyone watching today that they be a little wary of a phrase they may 
hear at these hearings - 'judicial activism.' That term really has lost all usefulness, particularly 
since so many rulings of the conservative majority on the Supreme Court can fairly be described 
as 'activist' in their disregard for precedent and their willingness to ignore or override the intent 
of Congress. At this point, perhaps we should all accept that the best definition of a 'judicial 
activist' is a judge who decides a case in a way you don't like. Each of the decisions I mentioned 
earlier was undoubtedly criticized by someone at the time it was issued, and maybe even today, 
as being 'judicial activism.' Yet some of them are among the most revered Supreme Court 
decisions in modem times. 

"Mr. Chairman, every senator is entitled to ask whatever questions he or she wants at these 
hearings and to look to whatever factors he or she finds significant in evaluating this nominee. I 
hope Judge Sotomayor will answer all questions as fully as possible. 1 will have questions of my 
own on a range of issues. Certainly, with the two most recent Supreme Court nominations, 
senators asked tough questions and sought as much information from the nominees as we 
possibly could get. 1 expect nothing less from my colleagues in these hearings. I'm glad, 
however, that Judge Sotomayor will finally have an opportunity to answer some of the 
unsubstantiated charges that have been made against her. 

"One attack that 1 find particularly shocking is the suggestion that she will be biased against 
some litigants because of her racial and ethnic heritage. This charge is not based on anything in 
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her judicial record because there is absolutely nothing in the hundreds of opinions she has 
written to support it. That long record - which is obviously the most relevant evidence we have 
to evaluate her - demonstrates a cautious and careful approach to judging. Instead, a few lines 
from a 2001 speech, taken out of context, have prompted some to charge that she is a racist. 1 
believe that no one who reads the whole Berkeley speech could honestly come to that 
conclusion. The speech is actually a remarkably thoughtful attempt to grapple with a difficult 
issue not often discussed by judges - how do a judge's personal background and experiences 
affect her judging. And Judge Sotomayor concludes her speech by saying the following; 

'I am reminded each day that I render decisions that affect people concretely and that I owe them 
constant and complete vigilance in checking my assumptions, presumptions and perspectives and 
ensuring that to the extent that my limited abilities and capabilities permit me, that 1 reevaluate 
them and change as circumstances and cases before me require.' 

"Mr. Chairman, those are the words of a thoughtful, humble, and self-aware judge striving to do 
her very best to administer impartial justice for all Americans, from New York City to Spooner, 
Wisconsin. It seems to me that is a quality we want in our judges. 

"Judge Sotomayor is living proof that this country is moving in the right direction on the issue of 
race, that doors of opportunity are finally starling to open to all of our citizens. Just as the 
election of President Obama gave new hope and encouragement to African American children all 
over this country. Judge Sotomayor's nomination will inspire countless Hispanic American 
children to study harder and dream higher, and that is something we should all celebrate. 

"Let me again welcome and congratulate the nominee. I look forward to learning in these 
hearings whether she has the knowledge, the wisdom, the judgment, the integrity, and yes, the 
courage, to serve with distinction on our nation's highest coun. Thank you Mr. Chairman." 
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Statement of 


The Honorable Dianne Feinstein 

United States Senator 
California 
July 13, 2009 


Statement of Senator Feinstein at Senate Judiciary Committee Confirmation Hearing on Supreme 
Court Nominee Sonia Sotomayor 

Washington, DC - U.S. Senator Dianne Feinstein (D-Calif ) praised Supreme Court nominee 
Sonia Sotomayor’s "deep and broad experience in the law" during opening remarks delivered at 
today's Senate Judiciary Committee confirmation hearing. 

Following are Senator Feinstein’s remarks as delivered: 

"Thank you Mr, Chairman. Judge Sotomayor, congratulations on your nomination and welcome 
to the Senate Judiciary Committee. 

I want to start out with a couple of personal words. Your nomination 1 view with a great sense of 
personal pride. You are indeed a very special woman. You have overcome adversity and 
disadvantages. You have grown in strength and determination and you have achieved respect and 
admiration for what has been a brilliant legal and judicial career. 

If confirmed, you will join the Supreme Court with more federal judicial experience than any 
Justice in the past 100 years. And you bring with you 29 and a half years of varied legal 
experience to the court. By this standard you are well-qualified. 

You have 1 1 years as a federal appellate court judge. You have participated in 3,000 appeals, 
authored roughly 400 published opinions. In your six years on the federal court you were the trial 
judge in approximately 450 cases. For four and a half years, you prosecuted crimes as an 
assistant district attorney in New York City. You spent eight years litigating business cases at a 
New York law firm. 

What is unique about this broad experience is that you have seen the law truly from all sides. 

On the district court you saw firsthand the actual impact of the law on people before you in both 
civil and criminal cases. 

You considered, wrote and joined thousands of opinions clarifying the law and reviewing district 
court decisions in your time on the appellate court. Your eleven years there were a rigorous 
training ground for the Supreme Court. 
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!t is very unique for a judge to have both levels of federal court experience and you will be the 
only one on the current Supreme Court with this background. 

You were a prosecutor who tried murder, robbery and child pornography cases. So you know 
firsthand the impact of crime on a major metropolis and you have administered justice in the 
close and personal forum of a trial court. 

You also possess a wealth of knowledge in the complicated arena of business law with its 
contract disputes, patent and copyright issues, and antitrust questions. 

And as an associate and partner at a private law firm, you've tried complex civil cases in the 
areas of real estate, banking and contracts law, as well as intellectual property, which I’m told 
was a specialty of yours. 

So you bring a deep and broad experience in the law to the Supreme Court. 

In my 16 and a half years on this committee, I have held that there are certain qualities that a 
Supreme Court nominee must possess: 

• First, broad and relative experience - you satisfy that. 

• Second, strong and deep knowledge of the law and the Constitution - you satisfy that. 

• Third, a firm commitment to follow the law - and you have, and all of the statistics indicate 
that. 

• Next, a judicial temperament and integrity - and you have both of those. 

• Finally, mainstream legal reasoning. And there is everything in your record to indicate that. 

Bottom line: I believe your record indicates that you possess all of these qualities. 

Over the past years of my service on this committee, 1 have found it increasingly difficult to 
know from answers to questions tfom this dais how a nominee will actually act as a Supreme 
Court justice, because answers here are often indirect and are increasingly couched in 
euphemistic phrases. 

For example, nominees have often responded to our specific questions with phrases like: T have 
an open mind,' or, 'Yes, that is precedent entitled to respect,' or, 'I have no quarrel with that.' 

Of course, these phrases obfiiscate and prevent a clear understanding of where a nominee really 
stands. 

For example, several past nominees have been asked about the Casey decision, where the Court 
held that the government cannot restrict access to abortions that are medically necessary to 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 00900 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



889 


preserve a woman's health. 

Some nominees responded by assuring that Roe and Casey were precedents of the Ccrurt entitled 
to great respect. And in one of the hearings, through questioning by Senator Specter, this line of 
cases was acknowledged to have created a 'super-precedent.' 

But once on the Court, the same nominees voted to overturn the key holding in Casey - that 
laws restricting a woman's medical care must contain an exception to protect her health. 

Their decision did not comport with the answers they gave here, and it disregarded stare decisis 
and the precedents established in Roe, in Ashcroft, in Casey, in Thornburgh, in Carhart I, and in 
Ayotte. 

'Super precedent' went out the window and women lost a fundamental constitutional protection 
that had existed for 36 years. 

Also, it showed me that Supreme Court justices are much more than umpires calling balls and 
strikes and that the word activist often is used only to describe opinions of one side. 

As a matter of fact, in just two years, these same nominees have either disregarded or overturned 
precedent in at least eight other cases: 

• A ca.se involving assignments to attain racial diversity in school assignments, (Parents Involved 
in Community Schools v. Seattle School Dist. No. 1 ), 

• A case overruling 70 years of precedent on the Second Amendment and federal gun-control 
law, (District of Columbia v. Heller). 

• A case which increased the burden of proof on older workers to prove age discrimination, (Jack 
Gross v. FBL Financial Services). 

• A case overturning a 191 1 decision to allow manufacturers to set minimum prices for their 
products, (Leegin Creative Leather Products v. PSKS). 

• A case overruling two cases from the 1960s on time limits tor filing criminal appeals, (Bowles 
V. Russell). 

• A case reversing precedent on the Sixth Amendment right to counsel, (Montejo v. Louisiana). 

• A case overturning a prior ruling on regulation of issue ads relating to political campaigns, 
(FEC V. Wisconsin Right to Life). 

• And a case disregarding prior law and creating a new standard that limits when cities can 
replace civil service exams that they believe may have discriminated again,st a group of workers, 
(Ricci V. DeStefano). 
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So ] do not believe that Supreme Court justices are merely umpires calling balls and strikes. 
Rather I believe that they make the decisions of individuals who bring to the court their own 
experiences and philosophies. 

Judge Sotomayor, 1 believe you are a warm and intelligent woman. 1 believe that you are well- 
studied and experienced in the law, with some 17 years of federal court experience involving 
3,000 appeals and 450 trial cases. 

So 1 believe you too will bring your experiences and philosophies to this highest court and I 
believe that will do only one thing - and that is to strengthen this high institution of our great 
country. 

Thank you Mr. Chairman." 
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Statement of Richard J. Feldman, Esq. 

On Judge Sonia Sotomayor’s 
Nomination to the United States Supreme Court 
July 16, 2009 


Chairman Leahy and Members of the Senate Judiciary Committee: 

It is a pleasure to submit this testimony today in support of President 
Obama’s choice for the United States Supreme Court, Judge Sonia 
Sotomayor of the Second Circuit Court of Appeals. 

I will address the issue of firearm civil rights, a field I have dedicated my 
career to protecting and preserving. 

By way of reference, I served as the Northeast political and legislative 
representative for the National Rifle Association in the mid 1980’s and for 
almost a decade as the Executive Director of the American Shooting Sports 
Council, the firearm industry’s legislative trade group from 1990 until 1999. 

Swirling about Judge Sotomayor’s nomination is an all too predictable 
controversy generated by the organized gun community whose underlying 
motivations and relationships are detailed in my recent book. Ricochet 
Confessions of a Gun Lobbyist, (Wiley, 2007). 

It’s a controversy fed by fundraiser rhetoric and press release hyperbole 
being cranked out by the consultants and senior leaders of the gun lobby. Of 
course, it is always possible that their litany of allegations may be correct, 
since none of us knows the future, but her critics would have to be mind 
readers capable of probing her innermost thoughts and personal opinions to 
credibly make those claims based upon the evidence available to all of us. 

No evidence exists that supports the characterization of Judge Sotomayor as 
an “anti-gun radical. ” The Maloney v Cuomo decision that has been cited 
as proof of her anti-gun bias upheld the conviction of a New York resident 
for possession of nunchakus. The three-judge panel (including Sotomayor) 
issued a unanimous decision that states, “It is settled law, however, that the 
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Second Amendment applies only to limitations the federal government seeks 
to impose on this right.” That decision followed established precedent in 
stating that the Second Amendment, as interpreted in Heller, is not 
applicable against the State of New York. 

Members of the Committee, as unhappy as I am with this as the state of the 
law as interpreted today in America, and as much as I would like to see the 
Supreme Court revisit Presser, Cruikshank and Miller, the Maloney court 
followed established precedent as they were required to do. The mandates of 
the principle of stare decisis dictated the outcome of the Maloney case. 

Judge Frank Easterbrook, Chief Judge of the 7* Circuit Court of Appeals, 
an individual with impeccable intellectual and conservative judicial 
credentials, supported the Maloney decision. Last month, in the NRA v. 

City of Chicago Judge Easterbrook stated, “We agree with Maloney," and 
further noted, “that Cruikshank is open to reexamination by the Justices 
themselves when the time comes”. 

Judge Easterbrook found that the Maloney decision made the same exact 
point that, “the Court of Appeals should follow the case which directly 
controls, leaving to the Supreme Court the prerogative of overruling its own 
decisions.” 

I’ve spent twenty-five years defending the rights of American citizens to 
keep and bear arms, and 1 can state without reservation that neither the 
Maloney decision nor the words of Judge Easterbrook demonstrate bias 
against the right of Americans to bear arms. 

Both, in fact, endorse the concept of judicial restraint; a concept generally 
accepted and promoted by conservatives. 

An overwhelming majority of gun owners want justices who are intelligent, 
thoughtful, have integrity and experience, are faithful to the rule of law, and 
most of all, sensitive to civil rights and liberties as enumerated and provided 
for in the Constitution, especially in the Bill of Rights. The country needs 
justices who are attentive to the historical, moral and philosophical rationale 
for the governing constitutional provisions. 

Judge Sotomayor has proven herself to be an individual who supports the 
Constitution, follows established principles of law, and is a thoughtful and 
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restrained jurist. Her adherence to precedent and her recognition of her 
duties and responsibilities in her role as a Circuit Court judge are 
compelling evidence that she will interpret and remain faithfial to the 
Constitution and the Bill of Rights. 
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COMMONWEALTH OF PUERTO RICO 


Luis G. FoRTUi^o 
Governor 


May 26, 2009 


The Honorable Patrick Leahy 
Chairman, Judiciary Committee 
United States Senate 
433 Russell Senate Office Building 
Washington, DC 20510 

Dear Mr. Chairman: 

I write to express my support for the nomination of Judge Sonia Sotomayor as 
Associate Justice on the U.S. Supreme Court. Judge Sotomayor's nomination as 
the first Puerto Rican to serve on the nation's High Court is a powerful 
recognition of the contributions and capacity of the people of Puerto Rico, as 
well as the Nation's entire Hispanic-origin population. 

As President Obama pointed out upon announcing this nomination, Judge 
Sotomayor possesses ^more judicial experience than any of the Court's current 
justices had upon entering the Nation's highest judicial body. Moreover, 
throughout her career. Judge Sotomayor has shown herself to be a first rate 
jurist, approaching the cases before her with an open mind and steadfast 
commitment to fairness. 

It is also important to take note of the fact that in view of her track record of 
imparfiaiity and her commitment to making decisions based on the law and the 
Constitution, Judge Sotomayor has enjoyed exceptional bipartisan support 
throughout her career. As you know, in 1991 President George H.W. Bush 
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The Honorable Patrick Leahy 
Page 2 
May 26, 2009 

nominated her to serve as U.S. District Court Judge for the Southern District of 
New York. Subsequently, in 1998, President Bill Clinton tapped Judge Sotomayor 
for her current post as Judge of the U.S. Court of Appeals for the Second Circuit. 

In light of all these considerations, 1 urge you and your colleagues to proceed to 
approve her nomination. 


Sincerely, 



VerDate Nov 24 2008 1 1 :18 Jun 24, 2010 Jkt056940 PO 00000 Frm 00907 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



896 


VerDate Nov 24 2008 


Statement of 

The Honorable A1 Franken 


United States Senator 
Minnesota 
July 13,2009 


OPENING STATEMENT ON JUDGE SOTOMAYOR'S 
NOMINATION HEARING 
Senator A1 Franken 

Thank you, Mr, Chairman. It is an incredible honor to be here. Less than a week into my term as 
a United States Senator, my first major responsibility is here, at this historic confirmation 
hearing. 

I am truly humbled to join the Judiciary Committee, which has played, and will continue to play, 
such an important role in overseeing our nation's system of justice. Chairman Leahy, for several 
years now I have admired your strength and integrity in leading this Committee. I'm grateful for 
the warm welcome and consideration you have given me, and I am honored to serve alongside 
you. 

? 

Ranking Member Sessions, I want you to know that 1 plan to follow the example of my good 
friend and predecessor, Paul Wellstone, who was willing and ready to partner with his colleagues 
across the aisle to do the work of the American people. 1 look forward to working over the years 
with you and my other Republican colleagues in the Senate to improve the lives of all 
Americans. 

To all the members of this committee, I know that 1 have a lot to learn from each of you. Like so 
many private citizens, I have watched at least part of each and every Supreme Court 
confirmation hearing since they have been televised. And I would note that this is the first 
confirmation hearing that Senator Kennedy has not attended since 1 965. We miss his presence. 

These televised hearings have taught Americans a lot about our Constitution - and the role that 
the courts play in upholding and defending it. I look forward to listening to your questions and to 
the issues that you and your constituents care about. 

To Judge Sotomayor, welcome. For the next few days, I expert to learn from you as well. You 
are the most experienced nominee to the Supreme Court in 100 years. And after meeting with 
you in my office last week, 1 know that aside from being a fine jurist, you are also an exceptional 
individual. Your story is inspiring and one in which all Americans should take pride. 

As most of you know, this is my fifth day in office. That may mean that 1 am the most junior 
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Senator, but it also means that 1 am the Senator who has most recently taken the oath ol'office. 
Last Tuesday, 1 swore to "support and defend the Constitution of the United States" and to "bear 
true faith and allegiance" to it. 1 take this oath very seriously as we consider Judge Sotomayor's 
nomination. 

1 may not be a lawyer, but neither are the overwhelming majority of Americans. Yet all of us, 
regardless of our backgrounds or professions, have a huge stake in who sits on the Supreme 
Court and are profoundly affected by its decisions. 

I hope to use my time over the next few days to raise issues that concern people in Minnesota 
and around the country, fhis hearing will help folks sitting in living rooms and offices in 
Winona or Duluth or the Twin Cities to get a better idea of what the court is, what it does and 
what it is supposed to do, and most importantly, how its actions affect the everyday lives of all 
Americans. 

Justice Souter, whom you will replace if you're confirmed, once said: "The first lesson, simple as 
it is, is that whatever court we're in, whatever we are doing, at the end of our task some human 
being is going to be affected. Some human life is going to be changed by what we do. And so we 
had better use every power of our minds and our hearts and our beings to get those rulings right." 
I believe he had it right. 

In the past months. I've spent a lot of time thinking about the court's impact on the lives of 
Americans and reading and consulting with some of Minnesota's top legal minds. And I believe 
that the rights of Americans, as citizens and voters, are facing challenges on two separate fronts. 


First, I believe the position of Congress with respect to the Courts and the Executive is in 
jeopardy. Even before I aspired to represent the people of Minnesota in the United States Senate, 

I believed that the Framers made Congress the first branch of govemment for a reason. It 
answers most directly to the people and has the legitimacy to speak for the people in crafting 
laws to be carried out by the executive branch. 

I am wary of judicial activism and 1 believe injudicial restraint. Except under the most 
exceptional circumstances, the judicial branch is designed to show deep deference to Congress 
and not make policy by itself 

Yet looking at recent decisions on voting rights, campaign finance reform, and a number of other 
topics, it appears that appropriate deference may not have been shown in the past few years - and 
there are ominous signs that judicial activism is on the rise in these areas. 

1 agree with Senator Feingold and Senator Whitehouse that we hear a lot about judicial activism 
when politicians talk about what kind of judge they want in the Supreme Court. But it seems that 
their definition of an activist judge is one who votes difl'erently than they would like. Because 
during the Rhenquist Court, Justice Clarence Thomas voted to overturn federal laws more than 
Justices Stevens and Breyer combined. 
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Second, I am concerned that Americans are facing new barriers to defending their individual 
rights. The Supreme Court is the last court in the land where an individual is promised a level 
playing field and can seek to right a wrong; 

• It is the last place an employee can go if he or she is discriminated against because of age, 
gender, or color. 

• It is the last place a small business owner can go to ensure free and fair competition in the 
market. 

• It is the last place an investor can go to try to recover losses from securities fraud. 

• It is the last place a person can go to protect the free flow of information on the internet. 

• It is the last place a citizen can go to protect his or her vote. 

• It is the last place where a woman can go to protect her reproductive health and rights. 

Yet from what 1 see, on each of those fronts, for each of those rights, the past decade has made it 
a little bit harder for American citizens to defend themselves. 

As I said before, Judge, I'm here to learn from you. 1 want to learn what you think is the proper 
relationship between Congress and the Courts, between Congress and the Executive. I want to 
learn how you go about weighing the rights of the individual, the small consumer or business- 
owner, and more powerful interests. And 1 want to hear your views on judicial restraint and 
activism in the context of important issues like voting rights, open access to the Internet, and 
campaign finance reform. 

We’re going to have a lot of time together, so I'm going to start listening. Thank you, Mr. 
Chairman. 
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ht legislative Action Arm of FAMILY ffiSEARCH COUNCIL 
July 14, 2009 


Tsny Paritins 
President 


Deal Chairman Patrick Leahy and Senate Judiciary Ranking Member Jeff Sessions; 

On behalf of FRC Action {FRC A), the legislative arm of the Family Research Council, and 
the families we represent, I write to you today with serious reservations regarding the 
nomination of Sonia Sotomayor to die United States Supreme Court. 

The Senate Judiciary Committee has the important role of properly vetting any nominee to 
ensure that the nominee has the requisite competence, temperament, character, knowledge of 
the law and experience to make a good jurist. The nominee must be committed to making 
decisions based on the law and the facts of each case. Personal ideological predispositions 
toward certain results must be set aside, and the nominee must have the ability to faithfully 
uphold the Constitutiou recognizing that it is the supreme law and source of authority for all 
American law, including judicial precedents. A review of Ms. Sotomayor’s record shows she 
is lacking in many of these qualities. 

Senators on the committee need to have Ms. Sotomayor address what exactly she meant by 
some of her more controversial statements, why she tried to suppress her ruling in the 
Connecticut firefighters' discrimination case and her seeming disregard for U.S. judicial 
sovereignty. Ms. Sotomayor should also describe the extent of her role in the anti-life work at 
the Puerto Rican Legal Defense and Education Fund (PRLDEF). 

From 1980 to 1992, Judge Sotomayor was an active governing board member of the 
PRLDEF where she helped to shape the group’s controversial legal policy. Just one example 
of work done while she was there is the brief for Webster v. Reproductive Health Services, 
written in 1989, in which the organization called the right to abortion “precious.” Ms. 
Sotomayor’s troubled history as a jurist, an activist and as an attorney have surfaced 
numerous other concerns on sanctity of life issues, on sovereignty matters, marriage 
questions and more that makes us question her fitness to serve on our nation’s highest court. 

Barring significant revelations at her Senate confirmation hearing that change our assessment 
of her judicial philosophy. Family Research Council Action must stand in opposition to 
Judge Sotomayor’s confirmation. The available evidence reveals Judge Sotomayor to be a 
judicial activist who does not have a proper understanding of the limited role of judges and 
the judiciary in our constitutional system. 


Sincerely, 



Thomas McClusky 
Senior Vice President 


Cc; U.S. Senate Judiciary members 


SCI Q hW • Washington. O.C. ^001 
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7/16/2009 9:38:00 AM 


STATEMENT OF 

THE HONORABLE LOUIS J. FREEH 
FORMER DIRECTOR OF THE FBI 

IN SUPPORT OF THE CONFIRMATION OF JUDGE SONIA SOTOMAYOR 
AS ASSOCIATE JUSTICE OF THE U.S. SUPREME COURT 
BEFORE THE COMMITTEE ON THE JUDICIARY 
OF THE UNITED STATES SENATE 
JULY 16, 2009 

1 am here today with tremendous pride in my former colleague to testify in 
support of Sonia Sotomayorto be an Associate Justice of the Supreme Court. 
Judge Sotomayor has the extensive experience and the judicial qualities that 
make her eminently qualified for this ultimate honor, I wholeheartedly 
recommend her to this Committee and to the full Senate, and I look forward to 
watching her take her place on the Nation's highest Court. 

I first met Judge Sotomayor in 1992 when she was appointed to the United States 
District Court for the Southern District of New York. As the then newest judge in 
the storied Courthouse at Foley Square in lower Manhattan, we followed the 
tradition of having the newly-minted judge mentored by the last-arriving member 
of the bench. Despite the questionable wisdom of this practice, I had the privilege 
of serving as Judge Sotomayor's point of contact for orientation and to help her 
get underway as she took on a full, complex civil and criminal case docket. 

A few weeks of 'New Judges School' sponsored by the Administrative Office of the 
Courts does not in any meaningful way begin to prepare a new District Judge for 
the unrelenting rigor of conferences, motions, hearings, applications, trials and 
other miscellaneous duties — including appeals from the Bankruptcy Court — which 
instantly construct what often appears to be an overwhelming schedule for a new 
judge. To make matters more challenging, when I was a new judge the Court 
followed the tradition of allowing the active judges to select a fixed number of 
their pending cases for reassignment to the new arrival. 

Into this very pressurized and unforgiving environment, where a new judge's 
every word, decision, writing and question is scrutinized and critiqued by one of 
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the harshest, professional audiences imaginable. Judge Sotomayor quickly 
distinguished herself as a highly competent judge who was open-minded, well- 
prepared, properly demanding of the lawyers who came before her, fair, honest, 
diligent in following the law, and with that rare and invaluable combination of 
legal intellect and 'street smarts.' 

As I spent a lot of time reading her opinions, observing her in the courtroom 
conducting the busy, daily docket of a trial judge, and discussing her cases and 
complex legal issues, I was greatly impressed with how quickly she mastered and 
employed the critical skills of her new position. 

To me, there is no better measure by which to evaluate a judge than the 
standards of the former Chief Judge of the U.S. District Court of Minnesota and 
nationally renowned American jurist, Edward J. Devitt. A former Member of 
Congress and World War II Navy hero. Judge Devitt was appointed to the federal 
bench by President Eisenhower and became one of the country's leading trial 
judges and teacher of judges. A standard Jury Instruction textbook (Devitt and 
Blackmun) as well as the profession's most coveted award recognizing 
outstanding judges, the Devitt Award, bears his name. 

I recently had the honor of participating in the dedication of a courtroom named 
for Judge Devitt. The judges and lawyers who spoke in tribute to Judge Devitt 
very ably and insightfully described the critical characteristics which define and 
predict great judges. But rather than discuss Judge Devitt's many decisions, 
particular rulings or the 'sound bite' analyses which could have been parsed from 
the thousands of complex and fact specific cases which crossed his docket, they 
focused on those ultimately more profound and priceless judicial qualities which 
ensure that Article Three judges with lifetime tenure uphold the Rule of Law with 
fairness, courage and justice for all. 

Teaching hundreds of new American judges over several decades. Judge Devitt 
liked to use a 'nutshell version' for emphasis and because he always got right to 
the heart of things. So he offered three rules: 

"1. judging takes more than mere intelligence; 
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2. Always take the bench prepared. Listen well to all sides, stay open as 
you are listening and recognize any pre-conceptions that you may bring to 
the matter. Then, make a decision and never look back; 

3. Call them as you see them." 

Sonia Sotomayor would have gotten an 'A plus' from the "Judge from Central 
Casting," as Judge Devitt was often called by his peers. 

A great part of Judge Devitt's legacy is his famous "Ten Commandments to Guide 
the New Federal Judge," which he gave me, and which I passed on to Judge 
Sotomayor: 

1. "Be Kind; 

2. Be Patient; 

3. Be Dignified; 

4. Don't Take Yourself Too Seriously; 

5. Remember That a Lazy Judge Is a Poor One; 

6. Don't Be Dismayed When Reversed; 

7. Remember There Are No Unimportant Cases; 

8. Don't Impose Long Sentences; 

9. Don't Forget Your Common Sense; and 

10. Pray For Divine Guidance." 

In my brief role as Judge Sotomayor's 'second seat' on the Southern District trial 
bench, I probably spent more time with her in those first months than any other 
member of our great Court. And I was delighted to observe and conclude that she 
exhibited all the desired characteristics that Judge Devitt prescribed for his 
'students.' 

Since 1992 I have followed Judge Sotomayor's career on the bench both as a trial 
judge and later as a member of our Second Circuit Court of Appeals. Along with 
my former colleague judges and lawyers, we have seen her grow and mature into 
a truly outstanding judge, who embodies all of Judge Devitts's wise counsel and 
the most prized characteristics of judicial courage, integrity, intelligence and fair 
adjudication of the Rule of Law. 
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Judge Sotomayor's early demonstration of judicial restraint, appropriate 
deference to the other two Branches of government and her fidelity to upholding 
the rule of law can perhaps best be seen in a 1998 case. Sitting as a District Judge, 
she carefully heard a minimum wage lawsuit and, in recognition of the limits of 
judicial power, she relied on the statutory text and precedent to reach her 
decision; "The question of whether such a program should be exempted from the 
minimum wage laws is a policy decision either Congress or the Executive Branch 
should make." 

Judge Sotomayor will bring great legal as well as judicial experience to the 
Supreme Court and will serve there with distinction in the fine tradition of Judge 
Devitt. As the only 'trial judge’ on the current Court, she will import an immense 
wealth of experience which comes uniquely from judges who preside over cases 
with witnesses, juries, real time procedural and evidence rulings and the 
challenging (and unpredictable) dynamics of a trial courtroom. It will also be a 
very valuable asset for the Court to have a former criminal prosecutor (it has only 
one now) who was widely respected by judges, defense attorneys and law 
enforcement officers. 

Most importantly, Judge Sotomayor will continue to exemplify the 'Devitt Rules' 
we want all our judges to follow, and the courage, integrity and experience 
required to protect the Rule of Law. The efforts by some to discredit the Judge are 
far afield from the eminent jurist whom I know, and I hope that no Senator will be 
misled or motivated by partisan rancor to vote against someone who so fully fits 
the measure of what we should want in a Supreme Court justice. I hope you will 
consider her nomination expeditiously so she is confirmed and prepared to 
participate in the Court's first session on September 9, 2009. 
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Remarks of Sandra S. Froman 


Before the Senate Judiciary Committee 
July 16, 2009 


Chairman Leahy and Ranking Member Sessions, thank you for the opportunity to appear 
before the Judiciary Committee today to discuss the nomination of Judge Sonia Sotomayor, 
particularly as it relates to her views on the Second Amendment, 

Before I begin, let me state that the views 1 express today are my ow'n and not those of 
any particular organization. Having said that, I believe ray views are shared by Americans from 
all states and all walks of life who care about preserving our fundamental constitutional liberties 
for ourselves and future generations, especially the right to keep and bear arras. 

It is extremely important that a Supreme Court justice understand and appreciate the 
origin and meaning of the Second Amendment, a constitutional guarantee permanently enshrined 
in the Bill of Rights that protects “the right of Ihe people to keep and bear Anns,” It is a right 
exercised and valued by almost 90 million American gun owners as well as by tens of millions 
more who value the right to choose to own a firearm in the future or to enjoy the shooting sports 
with a friend or family member who owns a gun. It may be considered the ultimate 
constitutional right because it exists to protect all the others. 

Yet Judge Sotomayor’s record on the Second Amendment together with her 
unwillingness or inability as an appellate judge to engage in any analysis of this enumerated right 
when twice given the opportunity to do so - including most recently after the Supreme Court’s 
landmark decision last year in District of Columbia v. Heller - suggest either a lack of 
understanding of Second Amendment jurisprudence or hostility to the right. Either possibility 
should be of grave concern to this committee, as it is to me and millions of other gun owners. 

Last year, the Supreme Court held in Heller that the Second Amendment guarantees to all 
law-abiding, responsible citizens the individual right to keep and bear their private arms, 
particularly for self-defense. The Court was closely divided, however. Four of the nine justices 
dissented, arguing that the Second Amendment does not protect the right of an individual to use 
firearms for purely private, non-military purposes and endorsed the concept that “legislatures may 
regulate the civilian use and misuse of firearms so long as they do not interfere with the preservation of a 
well-regulated militia." The same four justices joined in a separate dissent saying that even if the Second 
Amendment protects a purely private right to own firearms, the District of Columbia’s absolute ban 
on handguns within the home should be upheld as a "reasonable" restriction. If this had been the 
majority view, then any gun ban could be upheld, and the Second Amendment would be 
meaningless. 
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While on the Second Circuit, Judge Sotomayor revealed her views on the right to keep 
and bear arms in two cases. In the 2004 case. United States v. Sanchez-Villar, Judge Sotomayor 
and two colleagues dismissed a Second Amendment claim in a footnote holding that ‘"the right to 
possess a gun is clearly not a fundamental right.” They cited an earlier Second Circuit case but 
provided no reasoning or analysis to support their one-sentence conclusion rejecting the 
constitutional claim. Imagine if such abrupt treatment was afforded other fundamental rights 
guaranteed by the Bill of Rights, such as the First, Fourth and Fifth Amendments. 

Judge Sotomayor’s 2004 ruling might have been overlooked as having been issued before 
the Supreme Court in Heller announced its modem Jurisprudence on the Second Amendment. 

But Judge Sotomayor reiterated her view of the Second Amendment after Heller. In Maloney v. 
Cuomo, decided earlier this year, she was on a panel that held that the Second Amendment is not 
a fundamental right, that it does not apply to the states, and that if an object is “designed 
primarily as a weapon” that is a sufficient basis for total prohibition even within the home. 

The Maloney opinion cited the 1 886 Supreme Court case of Presser v. Illinois as 
controlling precedent for the proposition that the Second Amendment limits only the federal 
government and does not limit the states. The panel stated that Heller “does not invalidate this 
longstanding principle,” and concluded without analysis that even if Heller “might be read to 
question the continuing validity” of Presser, the 1 886 case had “direct application” to Maloney 
and must be followed. 

Presser and two other cases from the late 1 800’s, United States v. Cruikshank (1876) and 
Miller v. Texas (1894), held that the Second Amendment does not apply to the states. Although 
the Cruikshank line of cases has never been overruled, they were decided before development of 
modem twentieth century incorporation jurisprudence. Thus, the cases are obsolete and mostly 
have been rejected by the Court. For example, Cruikshank also stated that the First Amendment 
right of assembly did not apply to the states, which the Court later repudiated. Otherwise, 
Americans would not have any assembly First Amendment rights against states and local 
governments, which would then be able to ban church attendance or make it a crime to gather on 
the steps of the statehouse to criticize government. Indeed, over the past 50 years, the Supreme 
Court has applied most of the Bill of Rights to the stales. 

An individuaTs Second Amendment rights are no less deserving of protection against 
states and local governments. Although the Supreme Court did not have to decide the 
incoiporation issue in Heller, because federal law applies directly in the District of Columbia, the 
Court warned in a footnote against the application oi Cruikshank in future Second Amendment 
cases and specified the type of constitutional analysis that would be expected of lower federal 
courts presented with the incorporation issue: “With respect to Cruikshank' s continuing validity 
on incorporation, a question not presented by this case, we note that Cruikshank also said that the 
First Amendment did not apply against the Slates and did not engage in the sort of Fourteenth 
Amendment inquiry required by our later cases.” 
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The Maloney panel was equally dismissive of the Fourteenth Amendment claim, 
concluding that laws “that do not interfere with fundamental rights” must be upheld if “rationally 
related to a legitimate state interest.” Judge Sotomayor and her panel members conducted no 
analysis to determine if the right at issue was fundamental but merely assumed it was not. They 
accepted that a rational basis existed for the statute because there had been testimony at the time 
the law was enacted that the weapon at issue, a nunchaku, was “designed primarily as a weapon 
and has no purpose other than to maim or, in some instances, kill,” and went on to uphold the 
statute. 


In light of the express warning in Heller about Cruikshank, Judge Sotomayor’s panel in 
Maloney was obligated at a minimum to conduct a proper Fourteenth Amendment due process 
analysis of Second Amendment incorporation before reaching a conclusion. By failing to do so, 
the Maloney court evaded its judicial responsibilities, offered no guidance to lower federal courts 
faced with this issue, and provided no assistance in framing the issue for eventual resolution by 
the Supreme Court of a conflict among the circuits. 

In addition, the Maloney court’s use of the rational basis standard of review to uphold the 
New York statute’s ban on possession of nunchakus in the home, is incorrect in light oi Heller 's 
holding that the District of Columbia’s categorical ban on handguns in one’s home would fail 
under any meaningful standard of review. After Heller, it is not proper to apply a rational basis 
standard to a Second Amendment claim without performing the requisite constitutional analysis 
to determine whether the right is fundamental, which the Maloney court did not do. 

While Second Amendment supporters disagree with Judge Sotomayor’s substantive 
views of the Second Amendment, the manner in which she reached her conclusions is of equal or 
greater concern. When confronted with perhaps the most important question remaining after 
Heller about the right to keep and bear arms - whether the right is fundamental and should be 
incorporated by the Fourteenth Amendment to constrain the states - Judge Sotomayor dismissed 
the issue with no substantive analysis. Citing questionable precedent from the 1800’s, she did 
nothing to note over a century of radical changes in constitutional law, nothing to consider the 
merits of the argument, nothing to comment on the issue’s importance. 

Whenever a federal appellate judge fails to provide any supporting analysis for his or her 
conclusion, or to address serious constitutional issues that are compelled by the case, it is 
legitimate to ask whether the judge reached that conclusion based on fair and impartial 
application of the Constitution and law to the facts or based on an unstated political or social 
agenda. 


Whether the Second Amendment is incorporated to states and local governments is 
important because, in addition to federal statutes and regulations, there are tens of thousands of 
state and local laws regulating firearms that affect American guns owners in their daily lives. 
Preventing an individual from effectively exercising what the Heller Court said was the Second 
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Amendment’s “core lawful purpose of self-defense” is no less dangerous to the individual when 
accomplished by a state law than by a federal law. And to the extent that the Second 
Amendment was intended as a “safeguard against tyranny,” there is no reason why individuals 
should not be equally entitled to protection against tyranny by state governments as by the 
federal government. 

Although the Court in Heller did not decide whether the Second Amendment is a 
“fundamental right”, the opinion suggests as much, noting that the right to arms was “one of the 
fundamental rights of Englishmen” from whence our common law derives and that the “inherent 
right of self-defense has been central to the Second Amendment right." Thus, the right in every 
sense satisfies the Supreme Court’s test in Duncan v. Louisiana that to be fundamental, the right 
must be “necessary to an Anglo-American regime of ordered liberty,” 

Whether the Second Amendment is a fundamental right is important to deciding whether 
a meaningful level of scrutiny should be applied to any governmental burden placed on the 
exercise of the right. It is also critical to answering the incorporation question because the 
Supreme Court has only incorporated against the states those rights it deems fundamental. 

Judge Sotomayor’s view that the right to keep and bear arms is not a fundamental right 
deserving of protection against states and local governments would rob the Second Amendment 
of any real meaning and would trample on the individual rights of America’s nearly 90 million 
gun owners. Under her view of the Second Amendment, states and local governments could 
pass any kind of gun prohibition they want, including outright bans on firearms. Under her view, 
the gun bans in New York City, San Francisco, and Chicago would be upheld under the 
Constitution. Under her view, it would not violate the Constitution if - as implausible as it 
seems - the states of Nebraska and Montana decided to ban all guns used for hunting based on 
environmental concerns, or if the cities of Anchorage and Little Rock decided to ban all 
handguns within the city limits as a public safety measure. The City of New Orleans’ door-to- 
door confiscation of firearms from law-abiding peaceable citizens that took place in the 
aftermath of Hurricane Katrina would be constitutional under Judge Sotomayor’s view of the 
Second Amendment. 

The lack of any serious constitutional analysis by Judge Sotomayor in the Maloney and 
Sanchez-Villar decisions is even more egregious when you compare them to the recent Ninth 
Circuit and Seventh Circuit cases that reached opposite views on Second Amendment 
incorporation. 

In Nordyke v. King, the Ninth Circuit engaged in a detailed analysis of this question, 
concluding that the Cruikshank line of cases only prevented incorporation through the Privileges 
or Immunities Clause. The Ninth Circuit held that it was free to consider incorporation through 
the Due Process Clause and did so, concluding that the Second Amendment does apply to the 
states. 
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The Seventh Circuit, in NRA v. Chicago, reached the opposite conclusion on 
incorporation of the Second Amendment based on what it felt was controlling precedent of the 
Cruikshank line of cases from the 1800’s, but not before discussing the question in depth, 
exploring the legal issues and explaining its conclusion in a nine-page opinion. 

Against the backdrop of Heller, NRA v. Chicago and Nordyke v. King, Judge 
Sotomayor’s two Second Amendment decisions raise questions not only about her substantive 
views of this enumerated right but about her willingness to engage in the rigorous constitutional 
analysis expected of a Supreme Court justice. 

Today the Second Amendment survives by a single vote in the Supreme Court, Both its 
application to the states and whether there will be a meaningfully strict standard of review 
remain to be decided by the High Court. America has almost 90 million gun owners who value 
their Second Amendment rights. Those Americans deserve to have a justice who will interpret 
the Second Amendment in a fair and impartial manner consistent with the Amendment’s text and 
intent. Judge Sotomayor has already revealed her views on these issues, and they are contrary to 
the language and purpose of the Second Amendment. 

Regarding the Second Amendment, Judge Sotomayor’s supporters say she wilt follow 
precedent. But this is no answer. If that means Judge Sotomayor will adhere to the Cruikshank 
line of cases, as she did in Maloney, then she would join the side of those justices who would 
hold that the Second Amendment applies only to the federal government, leaving cities and 
states free to completely ban firearms for any reason, or that the Second Amendment is not a 
fundamental right, which would allow cities and states to ban firearms if there is any “rational 
basis’’ for doing so. And in Maloney, Judge Sotomayor ignored precedent when she applied the 
rational basis test to uphold the New York statute banning nunchakus - after the Supreme Court 
in Heller stated that rational basis is not a sufficiently rigorous standard of scrutiny to apply to 
enumerated constitutional rights, such as the Second Amendment. 

An appellate judge — and especially a Supreme Court justice — must write well-crafted 
opinions that fully and impartially explore the Constitution and statutes, and which are worthy of 
respect from those of us who must live by their decisions. While important in every case, this is 
particularly so in cases involving enumerated constitutional rights central to the freedom upon 
which this country was founded. 

In the aftermath of Heller, there will be many gun-rights cases over the next thirty years, 
and whoever becomes the newest Supreme Court Justice will likely have a hand in deciding 
them all. This formative period of developing Second Amendment jurisprudence is when the 
right to keep and bear arms is most vulnerable. 

The Second Amendment survives today by a single vote in the Supreme Court. But the 
next justice will have an impact beyond a single vote because his or her views will also affect the 
dynamic of the Court. The next justice will serve for life and that person’s influence and legacy 
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will affect us all for generations to come. American gun owners, together with all Americans 
who revere the Constitution, deserve to have a Supreme Court justice who will interpret the 
Second Amendment fully and fairly in a manner consistent with its text and meaning. 

A supermajority of Americans believe in an individual, private right to keep and bear 
arms. As a result, political candidates hostile to Second Amendment rights are often defeated at 
the ballot box. Gun prohibition activists are now looking to the courts and they support judges 
whom they believe will rule in favor of more limitations on firearms ownership and use. The 
President who nominated Judge Sotomayor has expressed support for the City of Chicago’s gun 
ban, which is being challenged in NRA v. Chicago, a case that is headed toward the Supreme 
Court. Seating a justice on the Supreme Court who does not believe that the Second Amendment 
is a fundamental right deserving of protection against infringement by cities and states could do 
far more damage to the right to keep and bear arms than any legislation passed by Congress. 

Based on her record and her treatment of the Second Amendment. I respectfully urge the 
Senate not to confirm Judge Sotomayor. 


VerDate Nov 24 2008 1 1 :18 Jun 24, 2010 Jkt056940 PO 00000 Frm 00921 Fmt 6601 Sf ml 6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



910 


Prepared Testimony of 

Michael J. Garcia 

Former United States Attorney 
for the Southern District of New York 

for the hearing entitled 

“The Nomination of Sonia Sotomayor 
to be an Associate Justice 
of the Supreme Court of the United States” 

before the 

Committee on the Judiciary 
United States Senate 
July 17, 2009 


VerDate Nov 24 2008 1 1 :18 Jun 24, 2010 Jkt056940 PO 00000 Frm 00922 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



911 


It is an honor to appear in support of Judge Sotomayor’s nomination to the 
Supreme Court. It stnick me in preparing to testify today that my experience practicing 
before Judge Sotomayor provided clear bookends to my career as federal prosecutor. As 
a junior Assistant United States Attorney, I had one of my first trials in her courtroom: as 
the United States Attorney for the Southern District of New York, I argued before her in 
my last appearance representing the government. 

I have known Judge Sotomayor since 1994, when as a prosecutor fairly new to the 
office, I tried a narcotics case in her courtroom. Judge Sotomayor was a relatively new 
appointee to the federal bench at that time and I remember a sense of curiosity in the 
office about how she would conduct criminal trials, as it is my recollection that this was 
one of her first. That question was quickly answered: she conducted that trial fairly, ran a 
tight ship in the courtroom, displayed courtesy and professionalism to both parties at all 
times, and showed a keen grasp of all the evidentiary and other legal issues that arose 
during the course of the two-week proceeding. 

It was not a simple case. The defendant was charged with running a massive 
heroin distribution operation in upper Manhattan. The government called a number of 
witnesses, including two individuals who had participated in the conspiracy and later 
cooperated with the authorities, as well as a number of civilian and law enforcement 
witnesses. Substantial evidence, including weapons and other items seized during raids 
by the Bureau of Alcohol, Tobacco and Firearms, was introduced through those 
witnesses. 

Judge Sotomayor maintained perfect control of the courtroom while ensuring that 
the defendant received a fair trial and was afforded all of his constitutional rights. She 
made timely but deliberate and careful rulings on all the issues. Whether she ruled for 
the government or not, I felt that our arguments were given a fair hearing in every 
instance. 

The judge demonstrated a striking command of the applicable criminal law. I 
remember on the eve of the jury charge, Judge Sotomayor brought up a very recent ruling 
by the Supreme Court. She informed us that she did not think the ruling would effect her 
instructions but she asked that we get back to her with our view by the next morning. 
After several hours of catch-up analysis that night, both the prosecution and the defense 
agreed. 

Ultimately, the defendant was convicted of conspiracy to distribute large 
quantities of heroin. After the verdict, the judge called both parties in to thank us for our 
efforts and professionalism, a much-appreciated courtesy. 

That was one of my first trials as a prosecutor. 14 years later, in June 2008, 1 
again found myself appearing in front of Judge Sotomayor, this time she was a seasoned 
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judge on the Court of Appeals for the Second Circuit and I was the United States 
Attorney for the Southern District of New York. 

The case was a government appeal involving the brutal beating of a restrained 
prisoner - after the attack, the prisoner was in a coma for a year before dying. The 
government’s conviction of the guard responsible for the attack had been overturned by 
the trial judge on a number of grounds that we felt misinterpreted the proof and 
misapplied the relevant legal standards. 

I did not try the case, but given the crime involved and the trial court’s decision, I 
believed it was important for the U.S. Attorney to appear and argue the matter on behalf 
of the government. 1 spent a great deal of time preparing for that argument. As 1 began 
to speak, it became immediately apparent that so had Judge Sotomayor. 

Judge Sotomayor closely questioned both parties on the law and its application to 
the facts of the case. She was demanding. It was clear she wanted detailed answers to 
her probing questions. Again 1 saw a careful and deliberate judge seeking to make the 
right mling and affording the parties the opportunity to make their case. 

It was a challenging argument on important issues in a case involving a very 
serious crime. As 1 left the courtroom, 1 had no idea how the court would come out. A 
few months later. Judge Sotomayor, writing for a unanimous court, reversed the district 
court and reinstated the jury’s guilty verdict. 

Judge Sotomayor’s detailed opinion demonstrated careful study of the factual 
record and the applicable law, carefully setting out and adhering to the appropriate 
standard of review. It was concise, well-reasoned and to the point. 

Though 14 years passed between those two appearances in front of Judge 
Sotomayor, some things remained constant. The judge was prepared and knew the law. 
She demanded preparation and professionalism from the parties. She gave us a fair 
hearing and listened to our arguments. Her rulings were well-reasoned and supported by 
the applicable law as applied to the facts at hand. 

1 hope this testimony in support of Judge Sotomayor’s nomination, from the 
perspective of someone who has appeared in her courtroom, is helpful to the committee 
and 1 would be happy to answer any questions you may have. 
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June 1 , 2009 


The Honorable Patrick J. Leahy 
Chairman, Committee on the Judiciaiv 
United States Senate 
224 Dirksen Senate Office Building 
Washington DC 20510 

Re: Nominatton of Judge Sonia Sotomayor 

to the United States Supreme Court 

Dear Chairman Leahy: 

On May 26. 2009, President Barack Obama nominated Judge Sonta 
Sotomayor to till the vacancy left by Justice David H, Souter In the United 
States Supreme Court. 

The Hon. Rayrrxjnd L. Acosta Puerto Rico Chapter of the Federal Bar 
Association has issued the enclosed resolution supporting Judge Sotomayofs 
nomination and endorsing her as qualified In every respect to fill this Important 
position, 

In sharing our background, please, note that the Federal Bar 
Association Is a professbnal organization for private and government lawyers 
and ludges that has been established for over 80 years with a membership of 
about 1 6,000 federal practitioners and over 900 members of the bench. The 
FBA Is dedicated to the advancement of the science of Jurisprudence and to 
promoting the welfare, interests, education and professional development of 
all attorneys involved In federal practice. The Hon, Raymond L. Acosta Puerto 
Rico Chapter is one of the largest and most distinguished chapters of the 
Federal Bar Association. 

We greatly appreciate your consideration of our resolution, and 
respectfully request that you include if in the candidate's Senate Judiciary 
Committee evaluation file. 


Respectfully, 



■ President 

c: The Hon, Hairy M. Reid 

United States Senate Majority Leader 

The Hon. A. Mitchell Mceonnell 
United States Serrate .Minority Leader 

The Hon. Luis G. Fortuno 
Governor of Puerto Rico 

The Hon. Pedro Plerluisl 

Resident Commissioner of Puerto Rico 
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Ienniffer A. GonzAlez-Col6n 

SPEAKER 


June 9, 2009 


By fax 202-22*^951 6 

Hon. Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington. DC 20S10 

Dear Chairman; 

I am the Vice Chair of Puerto Rico’s Republican Party as well as the Speaker of the 
territory's House of Representatives. I am writing to convey the views of many of your 
fellow cltnens - particularly the four million in Puerto Rico who are not represented 
in the Senate -■ regarding the nomination of Judge Sonia Sotomayor to the Supreme 
Court of the United States. 

Puerto Ricans are naturally delighted that Judge Sotomayor is of Puerto Rican 
parentage and a woman but we, as well as tens of millions of other citizens of Latino 
heritage, are more pertinently elated that she is such an outstanding choice, with 
brilliant academic credentials and more federal judicial experience than any Justice 
in the past decades. 

Some statements that have been made about the nomination are, therefore, 
troubling. The initial labeling of Judge Sotomayor as a “racist” took out of context an 
artful sentence in a thoughtful presentation on why there should he greater diversity 
in a federal judiciary that has had a paucity of minorities - particularly Latinos - and 
women. It ignored the fact that her “hope that a wise Latina woman ... would more 
often than not reach a better conclusion than a white male” was made in conjunction 
with a recollection that some of the most respected white male Justices in history 
had voted to uphold sex and race discrimination but, also, a recognition that white 
males are capable “of understanding the values and needs of people from a different 
group” and had struck down discriminatory law. 

in making the case for greater diversity on the federal bench. Judge Sotomayor 
additionally stressed that she strives for the greatest objectivity humanly possible in 
administering the taw. Her record bears that out: as a judge, she has not sided with 


TheCaritoLPOBo* W23328.SmIulin,PR OOm-im 
lels, 767-722-2215 / 721.««0Sxta..2297/233e/23?8 
TTY; 7%7--72\-ll<i9, 787-725-3644 -EmaJl^gOTtzjitez^c^maraderepTtfsentantftS.ors 
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Hon. Patrick J. Leahy 
June 8, 2009 
Page 2 

Claims of discrimination four-fifths of the time. And in the New Haven firefighters' 
promotion exams case, she joined the two other appellate judges in upholding the 
district court’s opinion in favor of the city’s decision in a difficult dilemma and 
following precedent of the circuit. 

Further, the point of her case for greater diversity within the federal judiciary 
Is one to which Republicans have subscribed in the past. The appointments of 
Justices Sandra Day O'Connor and Clarence Thomas - among others - recognized that 
different backgrounds enhance understanding of situations and application of the law. 
Justice Samuel Alito made a similar point when he was being confirmed. 

Senators have an obligation to thoroughly review the nomination that I respect 
and honor. But I am also concerned that a few statements about the consideration of 
Judge Sotomayor have gtven an Impression that some want to act in a pointless, 
dilatory manner as opposed to giving the nomination the detailed but expeditious 
consideration it deserves. 

Even more disconcerting Is the proposal to have the confirmation process used 
to provoke a broader partisan and political debate and promote a judicial philosophy. 
The process should, of course, be limited to considering the nominee on her merits. 
All senators should now ensure this. In any case. Judge Sotomayor is by no means a 
good cause for such a debate. Leading business publications have called her 
“mainstream”. Just Tuesday, her joining a unanimous panel in ruling on a gun law 
case was mirrored by the opinions of two of the leading conservatives in another 
circuit. 

I would not ask a senator to support the appointment of Judge Sotomayor 
because she is of Puerto Rico heritage, Hispanic, or woman or to forgo a careful 
examination of her. I only ask that she be considered promptly and fairly and with a 
stick focus on her nomination. I trust that when senators have reviewed that 
Individual, her Judicial record, and the information, they will reach the conclusion 
that Judge Sotomayor has extraordinary Intelligence and judgment, the appropriate 
temperament for a Supreme Court Justice, and an absolute dedication to and 
understanding of the Constitution. She will also bring to the Court the added value of 
her individuality and experiences as a Hispanic and a woman that we should all 
celebate. 


jd 
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Statement of 

The Honorable Charles Grassley 

United States Senator 
Iowa 

July 13, 2009 


Prepared Statement of Senator Chuck Grassley 

Senate Committee on the Judiciary 

Nomination Hearing of Sonia Sotomayor 

to be an Associate Justice on the United States Supreme Court 

Monday, July 13, 2009 

Judge Sotomayor, congratulations on your nomination to be an Associate Justice on the Supreme 
Court of the United States. Welcome to the Judiciary Committee. I extend a warm welcome to 
your family and friends. They must all be very proud of your nomination, and rightfully so. 

Judge Sotomayor, you have a distinguished legal and judicial record. No doubt it's one we'd 
expect of any individual nominated to be a Supreme Court Justice. You made your start from 
very humble beginnings. You overcame substantial obstacles and went on to excel at some of the 
nation's top schools. You became an A.ssistant District Attorney and successful private practice 
attorney in New York City. You've been on the federal bench as a district court and appellate 
court judge since 1992. These arc all impressive legal accomplishments which certainly qualify 
you as Supreme Court material. 

However, an impressive legal record and a superior intellect are not the only criteria we consider. 
To be truly qualified, the nominee must understand the proper role of a judge in society. That is, 
we want to be absolutely certain that the nominee will faithfully interpret the law and 
Constitution without personal bias or prejudice. This is the most critical qualification of a 
Supreme Court Justice - the capacity to set aside one's own feelings so he or she can blindly and 
dispassionately administer equal justice for all. 

So the Senate has a constitutional responsibility of "advise and consent" to confirm intelligent, 
experienced individuals anchored in the Constitution, not individuals who will pursue persona! 
and political agendas from the bench. Judge Sotomayor, you are nominated to the highest court 
of the land which has the final say on the law. As such, it's even more important for the Senate to 
ascertain whether you can resist the temptation to mold the Constitution to your own persona! 
beliefs and preferences. 

It's even more important for the Senate to ascertain whether you can dispense justice without bias 
or prejudice. Supreme Court Justices sit on the highest court of the land, so they aren't as 
constrained to follow precedent to the same extent as district or circuit judges. 
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There is a proper role of a judge in our system of limited government and checks and balances. 
Our democratic system of government demands that judges not take on the role of policy makers. 
That’s a role properly reserved to legislators. The Supreme Court is meant to be a legal 
institution, not a political one. But some individuals and groups don't see it that way. They see 
the Supreme Court as ground zero for their political and social battles. They want Justices to 
implement their political and social agenda through thejudicial process. That's not what our 
great American tradition envisioned - those battles are appropriately fought in the legislative 
branch. So it's incredibly important that we confirm the right kind of person to be a Supreme 
Court Justice. 

Supreme Court nominees should respect the constitutional separation of powers. They should 
understand that the touchstone of being a good judge is the exercise of judicial restraint. Good 
judges understand that their job is not to impose their own personal opinions of "right" and 
"wrong." They know their job is to say what the law "is," rather than what they personally think 
it "ought to be." Good judges understand that they must meticulously apply the law and the 
Constitution, even if the results they reach are unpopular. Good judges know that the 
Constitution and the laws constrain judges every bit as much as they constrain legislators, 
executives and citizens. Good judges not only understand these fundamental principles, they live 
and breathe them. 

President Obama said that he would nominate judges based on their ability to "empathize" in 
general and with certain groups in particular. This "empathy" standard is troubling to me. In fact, 
I'm concerned that judging based on ’empathy" is really just legislating from the bench. 

The Constitution requires that judges be free from personal politics, feelings and preferences. 
President Obama's "empathy" standard appears to encourage judges to make use of their personal 
politics, feelings and preferences. This is contrary to what most of us understand to be the role of 
the judiciary. 

Judge Sotomayor, President Obama clearly believes you measure up to his "empathy" standard. 
That worries me. I’ve reviewed your record and have concerns about your judicial philosophy. 

For example, in one speech, you doubted that a judge could ever be truly impartial. In another 
speech, you argued it'd be a "disservice both to the law and society" forjudges to disregard 
personal views shaped by one's "differences as women or men of color." In yet another speech, 
you proclaimed that the court of appeals is where "policy is made." Your "wise Latina" comment 
starkly contradicts a statement by Justice O'Connor that "a wise old woman and a wise old man 
would eventually reach the same conclusion in a case." These statements go directly to your 
views of how a judge should use his or her background and experiences when deciding cases. 
Unfortunately, 1 fear they don't comport with what I and many others believe is the proper role of 
a judge or an appropriate judicial method. 

The American legal system requires that judges check their biases, personal preferences and 
politics at the door of the courthouse. Lady Justice stands before the Supreme Court with a 
blindfold holding the scales of justice. Just like Lady Justice, judges and Justices must wear 
blindfolds when they interpret the Constitution and administer justice. 
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Judge Sotomayor, ['ll be asking you about your ability to wear that judicial blindfold. I'll be 
asking you about your ability to decide cases in an impartial manner and in accordance with the 
law and Constitution. I'll be asking you about your judicial philosophy, whether you allow biases 
and persona! preferences to dictate your judicial method. 

Ideally, the Supreme Court shouldn't be made up of men and women who are on the side of one 
special group or issue. Rather, the Supreme Court should be made up of men and women who 
are on the side of the law and the Constitution, I'm looking to support a restrained jurist 
committed to the rule of law and the Constitution. I'm not looking to support a creative jurist 
who will allow his or her background and personal preferences to decide cases. 

Judge Sotomayor, the Senate needs to do its job and conduct a comprehensive and careful review 
of your record and qualifications. You are nominated to a lifetime position on the highest court. 
The Senate has a tremendous responsibility to confirm an individual who has superior 
intellectual abilities, solid legal expertise, and an even judicial demeanor and temperament. 
Above all, we have a tremendous responsibility to confirm an individual who truly understands 
the proper role of a Justice. 

I'll be asking questions about your judicial qualifications. However, I'm also committed to giving 
you a fair and respectful hearing, as is appropriate of all Supreme Court nominees. 

Again, Judge Sotomayor, I congratulate you on your nomination. 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

HEARINGS ON THE NOMINATION OF SONIA SOTOMAYOR TO BE AN 

ASSOCIATE JUSTICE OF THE SUPREME COURT OF THE UNITED STATES 

July 13-17, 2009 

TESTIMONY OF STEPHEN P. HALBROOK' 

Legitimate concerns exist about the selection of Judge Sonia Sotomayor for Justice on the 
U.S. Supreme Court with regard to the interests of the tens of millions of Americans who exercise 
Second Amendment rights. As an appellate judge, she participated in rendering decisions which 
expressed little regard for the constitutional right of the people to keep and bear arms. 

On the U.S. Court of Appeals for the Second Circuit, Judge Sotomayor joined in two per 
curiam opinions that are adverse to Second Amendment interests. These opinions held that the 
Second Amendment does not protect a fundamental right, that the right does not apply to the States 
through the Fourteenth Amendment, and that one may be searched and arrested for the “crime” of 
mere possession of a firearm - the core right protected by the Second Amendment. Since a per 
curiam opinion is unsigned and is agreed to by a three-judge panel, Judge Sotomayor’s role in 


‘Stephen P. Halbrook is author of the new book The Founders ' Second Amendment. He filed 
an amici curiae brief on behalf of 55 Senators, the Senate President, and 250 Representatives in 
District of Columbia v, Heller, 128 S, Ct. 2783 (2008). He argued and won three Supreme Court 
cases on fireann law issues, including Castillo v. U.S., Printz v. U.S., and U.S. v. Thompson/Center 
Arms, and is outside counsel for the National Rifle Association. His other books include Freedmen, 
the 14th Amendment. the Right to Bear Arms; Firearms Law Deskbook, That Every Man be 
Armed; and A Right to Bear Arms. He received his J.D. from Georgetown University Law Center 
and Ph.D. from Florida State University; was an assistant professor of philosophy at George Mason 
University, Howard University, and Tuskegee Institute; and is a Research Fellow with the 
Independent Institute. Contact information: 3925 Chain Bridge Road, Suite 403, Fairfax, Virginia 
22030, (703) 352-7276, SHalbrook@stephcnhalbrook.com. Website: www.stephenhalbrook.com. 
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generating these opinions is unknown. 

However, in another case. Judge Sotomayor dissented from an en banc opinion on the basis 
that judges should not pursue policy preferences by disparate sentences under the federal Gun 
Control Act. Her approach in that case, although it did not involve law-abiding gun owners, 
expressed a sense of fairness in deciding issues under the nation’s fireann laws. 

Maloney v. Cuomo: Refusing to Consider Modern Supreme Court 
Precedent on Whether the Second Amendment Applies to the States 
Through the Fourteenth Amendment 

Maloney V. Cuomo, 554 F.3d 56, 58 (2“‘ Cir. 2009) {per curiam), in which Judge Sotomayor 
joined, devoted a single paragraph to hold that a State prohibition on possession of a type of arm 
does not give rise to a cognizable claim under the Second Amendment. The court acknowledged that 
the Second Amendment “confers an individual right on citizens to keep and bear arms.” Id., citing 
District of Columbia v. Heller, 128 S. Ct. 2783, 2799 (2008). However, “the Second Amendment 
applies only to limitations the federal government seeks to impose on this right.” Id. at 58-59, citing 
Presser v, Illinois. 1 1 6 U.S. 252, 265 ( 1 886), and Bach v. Pataki, 408 F.3d 75, 84, 86 (2d Cir. 2005), 
cert, denied, 546 U.S. 1 174 (2006). 

Yet Presser held only that the Second Amendment does not apply directly to the States. For 
that proposition it relied on United States v. Cruikshank, 92 U.S. 542, 552-53 (1876), which in turn 
was based on the pre- Fourteenth Amendment decision \n Barron v. Mayor of Baltimore, 7 Pet. 243, 
8 L. Ed. 672 (1833), While holding that neither the First nor Second Amendments applied directly 
to the States, Cruikshank and Presser did not consider whether those amendments applied to the 
States through the Fourteenth Amendment. Those cases were followed by Mi/Zerv. Texas, 153 U.S. 
535, 538 (1894), which refused to consider whether the Second and Fourth Amendments apply to 
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the States through the Privileges or Immunities Clause of the Fourteenth Amendment beeause the 
issue was not raised in the trial court. 

To date, the Supreme Court has never ruled on whether the Second Amendment applies to 
the States through the Fourteenth Amendment. Yet the Second Circuit in Maloney, and before that 
in Bach, relied on Presser despite Presser being silent on the issue of whether the Second 
Amendment is incorporated into the Fourteenth Amendment so as to apply to the States. 

The Supreme Court provided guidance in Heller, 128 S. Ct. 2813 n.23, as follows: “With 
respect to Cndkshank ’s continuing validity on incorporation, a question not presented by this case, 
we note that Cruikshank also said that the First Amendment did not apply against the States and did 
not engage in the sort of Fourteenth Amendment inquiry required by our later cases.” These “later 
cases,” decided in the twentieth century, held most Bill of Rights guarantees to be incorporated 
through the Due Process Clause of the Fourteenth Amendment against State violation,^ 

While Bach was decided before Heller, Maloney was decided after, yet the latter refers to the 
above footnote 23 in Heller only for the proposition that “the case did not present the question of 
whether the Second Amendment applies to the states . . . .” 554 F.3d at 59. It wholly disregarded 
the admonition in footnote 23 to “engage in the sort of Fourteenth Amendment inquiry required by 
our later cases.” It fails to discuss any of these later cases or even to acknowledge the Court’s 


^Decisions incorporating substantive rights include Chicago B. & Q. R. Co. v. Chicago, 166 
U.S. 226 (1897) (just compensation); Gitlow v. New York, 268 U.S. 652, 666 (1925) (free speech and 
press); DeJongev, Oregon, 299 U.S. 353, 364 (1937) (assembly); Cantwe//v. ConAteertent, 310U.S. 
296, 303 (1940) (freedom of religion); Everson v. Board of Education, 330 U.S. 1, 8 (1947) 
(establishment clause); Edwards v. South Carolina, 372 U.S. 229, 235 (1963) (petition). Some of 
the leading decisions on procedural rights arc Wolf v. Colorado, 338 U.S. 25, 27-28 (1949), rev 'd. 
on other grounds, Mapp v. Ohio, 367 U.S. 643 (1961) (search and seizure); Duncan v. Louisiana, 
391 U.S. 145, 147-48 (1968) (jury trial); Benton v. Maryland, 395 U.S. 784, 794 (1969) (double 
jeopardy). 
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directive. Why? 

Maloney proceeds to state that “to the extent that Heller might be read to question the 
continuing validity of this principle, we ‘must follow /’rexxer’” because it is binding Supreme Court 
precedent. 554 F.3d at 59. But as stated previously, “following” Presser means not applying the 
Second Amendment directly to the States. It does not mean ignoring the Court’s 2008 directive to 
“engage in the sort of Fourteenth Amendment inquiry required by our later cases.”’ Heller, 1 28 S. 
Ct. 2813 n.23. 

The Ninth Circuit conducted the required analysis and held that the Second Amendment is 
incorporated into the Fourteenth Amendment. Nordyke v. King, 563 F.3d 439 (9th Cir. 2009). The 
Seventh Circuit held that it was bound by Cruikshank and Presser and failed to engage in what it 
called “the Court's selective (and subjective) approach to incorporation . . . .” National Rifle /!xs ’n 
V. City of Chicago, 567 F.3d 856, 858-59 (T"" Cir. 2009), cert, petition filed. No. 08-1497 (June 3, 
2009)." 

Mr. Maloney has now filed a petition for a writ of certiorari. Maloney v. Cuomo, cert, 
petition filed, No. 08-1592 (June 26, 2009). In his petition, Maloney argues that the petition in NRA 


''Maloney rejected a separate Fourteenth Amendment claim on the basis that the law did “not 
interfere with fundamental rights” and could be upheld under the rational relation test. 554 F.3d at 
59. The type of arm the law banned is the nunchaku, which consists of two sticks connected by cord 
and which Maloney characterized as "highly dangerous.” Id. at 59-60. In addressing the Second 
Amendment, Heller characterized the right as fundamental, rejected the rational relation test, and 
held that handguns were not the kind of “dangerous and unusual weapons” that could be banned. 
Heller,l2S S. Ct. at 2798, 2818 n.27, 2817-18. 

"As is obvious, other judges in the Second and Seventh Circuits decided the question at issue 
here the same as did Judge Sotomayor. However, these other judges have not been nominated to be 
a Justice on the Supreme Court. If they were, the same concerns would be expressed about their 
decisions, as those decisions failed to follow the Court’s admonition in Heller. 
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V. Chicago should be granted and that the cases should be consolidated. Maloney Pet. at 25.’ 

If confirmed, Judge Sotomayor will be faced with serious recusal issues. She was on the 
panel that decided Maloney v. Cuomo. She has acknowledged that “a conflict of interest would arise 
from any appeal arising from a decision issued by a panel of the Second Circuit that included me as 
a member,” and that in such a circumstance, expects that she “would address the actual or apparent 
conflict of interest by recusing myself from the case.”* 

Given that Judge Sotomayor would recuse herself from Maloney and that Maloney seeks 
consolidation with NRA v. Chicago, would she also recuse herself from NRA v. Chicago"! Would 
it depend on whether the cases arc consolidated? Should the Court grant the writ in NRA v. Chicago 
and either hold or deny the writ in Maloney, would the ethical problem be the same, in that the issue 
in each case is whether the Second Amendment is incorporated into the Fourteenth Amendment? 
Judge Sotomayor has already decided that issue adversely on the Maloney panel. 

In sum, Judge Sotomayor participated in deciding an issue now pending before the Supreme 
Court. She joined in a panel decision holding that persons have no federally-protected right to keep 
and bear arms free from State infringement. Were she to participate in either the certiorari decision 


’The petition states, id.: 

Either or both of the pending petitions for certiorari on the Second 
Amendment incorporation issues arising out of National Rife Association would be 
fitting for this Court to grant because those cases present the same Fourteenth 
Amendment issues concerning applicability of the Second Amendment to the States 
invoked in this petition. Indeed, consolidating those cases with this case and granting 
certiorari over all of them as a unit would put before the Court the fullest possible 
range of factual and legal settings in which to consider and resolve the burning issue 
of Second Amendment incorporation. 

'’Questionnaire submitted to Senate Committee on the Judiciary, at 169, 
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or the merits decision in NRA v. Chicago, she would effectively be deciding whether to affirm or 
reverse her previous ruling, which is a clear conflict of interest. 

United States v. Sanchez-Villar. Is Mere Possession of a Firearm Cause for Search 
and Arrest on the Basis that Keeping Arms is Not a Fundamental Right? 

Judge Sotomayor joined in the panel decision in United States v. Sanchez-Villar, 99 

Fcd.Appx. 256, 258, 2004 WL 962938 (2“* Cir. 2004) (per curiam), vacated & remanded, Sanchez- 

Villar V. United States, 544 U.S. 1029 (2005) (for further consideration in light of United States v. 

Booker, 543 U.S. 220 (2005)). Sanchez-Villar held that mere possession of a firearm ~ which the 

Second Amendment guarantees - creates probable cause for a warrantless search, seizure, and arrest. 

The opinion states: “Under New York law, it is a crime to possess a firearm.” Id. Having a license 

is an affirmative defense the person must prove at trial. Since “the officers were lawfully located 

in a place from which they plainly could see the gun, the officers were justified in seizing it because 

of its ‘immediately apparent’ incriminating character.” Id. The court added about the pro so 

appellant, who was convicted of being an illegal alien in possession of a firearm: 

We reject Sanchez-Villar’s argument that New York's statutory scheme offends the 
Second Amendment of the United States Constitution. See U.S. Const, amend. II; 

United States v. Toner, 728 F.2d 1 15, 128 (2d Cir. 1984) (stating that “the right to 
possess a gun is clearly not a fundamental right”). 

W. at 258 n.l. 

But like Sanchez- Villar, Toner involved an illegal alien in possession of firearms, not a law- 
abiding citizen. Toner stated about the defendant’s equal protection challenge to the ban on firearm 
possession by an illegal alien: 

He concedes, however, that the statute pas.ses constitutional muster if it rests on a 
rational basis, a concession which is clearly correct since the right to possess a gun 
is clearly not a fundamental right, cf. United Stales v. Miller. 307 U.S. 1 74, 59 S.Ct. 
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816, 83 L.Ed. 1206 (1939) (in the absence of evidence showing that firearm has 
“some reasonable relationship to the preservation or efficiency of a well regulated 
militia,” Second Amendment does not guarantee right to keep and bear such a 
weapon), and since illegal aliens are not a suspect class. 

Toner, 728 F.2d at 128. 

This statement in Toner is a slim reed on which to rely for the proposition that possession 
of a gun by anyone is not a fundamental right. First, this was a concession by the defendant without 
any reasoned analysis by the court. Second, nothing in the quotation from Miller addressed whether 
the right is fundamental - it spoke only to whether “the type of weapon at issue was not eligible for 

Second Amendment protection Beyond that, the opinion provided no explanation of the content 

of the right.” Heller, 128 S. Ct. at 28 1 4, Indeed, Miller never used the term “fundamental right” or 
any equivalent term, and to the extent any judges went beyond its holding, “they overread Miller.” 
Heller, 128 S, Ct. at 2815 n,24. Third, given that illegal aliens have no rights under the Second 
Amendment,’ it was pure dictum to imply that law-abiding citizens have no fundamental right to 
possess a firearm. 

On that last point, the Sanchez- Villar panel ignored an intervening Supreme Court precedent 

that superseded the Toner dictum. United States v. Verdugo-Urquidez, 494 U.S. 259, 265 (1990), 

made clear that Americans at large have Second Amendment rights but that illegal aliens do not: 

“the people” seems to have been a term of art employed in select parts of the 
Constitution. . . . The Second Amendment protects “the right of the people to keep 

and bear Arms” While this textual exegesis is by no means conclusive, it 

suggests that “the people” protected by the Fourth Amendment, and by the First and 
Second Amendments, . . . refers to a class of persons who are part of a national 
community or who have otherwise developed sufficient connection with this country 
to be considered part of that community. See United States ex rel. Turner v. 


Heller, 1 28 S. Ct. at 28 1 6- 1 7 (“nothing in our opinion should be taken to cast doubt on 
longstanding prohibitions on the possession of firearms by felons and the mentally ill”). 
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Williams, 194 U.S. 279, 292 (1904) (Excludable alien is not entitled to First 

Amendment rights, because “he does not become one of the people to whom these 

things are secured by our Constitution by an attempt to enter forbidden by law”). 

Given that language, it was improvident for the panel in Sanchez- Villar to state generally that 
“the right to possess a gun is clearly not a fundamental right.” 99 Fed.Appx. at 258. Heller has 
since then dispositively ruled to the contrary: “By the time of the founding, the right to have arms 
had become fundamental for English subjects.” Id. at 2798. 

Moreover, it seems dubious to suggest that it can be made a crime to exercise a core 
constitutional right - here, the right to keep arms - and that it is merely an affirmative defense that 
the defendant has a license. In almost every other State nationwide, it is not a crime merely to 
possess a firearm. A person who is not bothering anyone and who is known to possess a firearm 
peaceably cannot simply be searched and arrested. Under Terry v. Ohio, 392 U.S. 1 , 30 ( 1968), to 
conduct a patdown search, police must have reason to believe a crime is afoot and that the suspect 
is armed and dangerous. 

Accordingly, the decision in Sanchez-Villar raises substantial concerns not only under the 
Second Amendment, but also the Fourth Amendment. Hopefully Judge Sotomayor will address 
those concerns. 

United States v. Cavera: Judges Must Not Follow Policy Preferences 

United States v. Cavera, 550 F.3d 180 (2"*' Cir. 2008) (en banc), upheld more prison time 
under the federal Gun Control Act of an army veteran over 70 years old for selling guns across state 
lines into New Y ork City based on the theory that its strict gun laws created a large black market that 
required more severe penalties for deterrence. A concurring opinion would allow enhanced prison 
time based on the theory that guns are more dangerous in cities. Id. at 198 (Raggi, J., concurring). 
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Judge Sotoniayor dissented on the basis that sentencing should be uniform nationwide and 
should not be based on policy arguments of judges.* What she wrote is significant on firearm law 
issues: “arbitrary and subjective considerations, such as a judge’s feelings about a particular type of 

crime, should not form the basis of a sentence Yet a serious danger exists that sentencing judges 

will dress their subjective views in objective trappings, either by using questionable empirical data 
or by invoking a ‘common sense’ at odds with reality.” Id. at 220 (Sotomayor, J., dissenting). 

Judge Sotomayor would have held that “the district court's analysis and data are insufficient 
to support its conclusion that defendant-appellant dcserv'cd a severer sentence because firearms 
trafficking ( 1 ) is a more serious crime in densely populated areas, and (2) requires greater deterrence 
in areas with restrictive gun laws.” Id. She further wrote that the data “do not show that a gun in 
New York City is more likely to hurt people than a gun elsewhere.” Id. 

The Second Amendment was not an issue in Cavera. 1 lowever, now that Heller has settled 
that the Second Amendment protects an individual right to keep and bear arras, will Judge 
Sotomayor decide Second Amendment and firearm law issues with the same approach she took in 
Cavera, to eschew “arbitrary and subjective considerations, such as a judge’s feelings about a 
particular type of crime”? Heller itself rejected a judicial “interest-balancing” test to the Second 


*Judgc Sotomayor wrote, id. at 2 18: 

A judge in Brooklyn who is evaluating the relative dangers of gun trafficking 
throughout the nation enjoys no institutional advantage over appellate courts or the 
Sentencing Commission, if only because the judge’s experiences are limited to his 
or her region, A district court strays far from its expertise in varying from the 
Guidelines based on its disagreement with the Sentencing Commission - whose 
Congressionally mandated raison d'etre is “to formulate and constantly refine 
national sentencing standards,” ... - as to the proper national penal policy in 
response to regional differences relating to firearms trafficking. (Citation omitted). 
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Amendment as follows: 

Wc know of no other enumerated constitutional right whose core protection has been 
subjected to a freestanding “interest-balancing” approach. The very enumeration of 
the right takes out of the hands of government - even the Third Branch of 
Government -- the power to decide on a case-by-case basis whether the right is really 
worth insisting upon. A constitutional guarantee subject to future judges' assessments 
of its usefulness is no constitutional guarantee at all. Constitutional rights are 
enshrined with the scope they were understood to have when the people adopted 
them, whether or not future legislatures or (yes) even future judges think that scope 
too broad. 

Heller, 128 S. Ct. at 2821. 


Conclusion 

Judge Sotomayor adhered to two per curiam decisions which gave short shrift to Second 
Amendment rights. In Maloney, the panel should have followed the admonition in Heller that, in 
evaluating whether the Second Amendment is incorporated into the Fourteenth Amendment, analysis 
of the Court’s modem cases is “required.” That issue is now before the Supreme Court in a petition 
for a writ of certiorari filed by Mr. Maloney and in a separate petition filed by the National Rifle 
Association in a case arising out of the Seventh Circuit. If confirmed, Judge Sotomayor should 
recuse herself from consideration of that issue. 

In Sanchez- Villar, the panel disregarded Supreme Court precedent stating that “persons who 
are part of [our] national community,” but not illegal aliens, have rights under the Second 
Amendment, and instead opined that “the right to possess a gun is clearly not a fundamental right” 
for anyone. Serious Second and Fourth Amendment issues arc raised by that court’s holding that 
the mere possession of a firearm is probable cause for a search, seizure, and arrest. 

By contrast. Judge Sotomayor’s rejection of subjective policy preferences regarding firearm 
laws in Cavera is commendable. If confmned, will she apply the same approach and take Second 
Amendment rights seriously? The tens of millions of Americans who choose to exercise their right 

to keep and bear arms anxiously await answers to their concerns. 
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Statement of 

The Honorable Orrin Hatch 

United States Senator 
Utah 

July 13, 2009 


Statement of Senator Orrin G. Hatch 

Before the United States Senate Committee on the Judiciary 
On the nomination of Judge Sonia Sotomayor to be 
Associate Justice of the Supreme Court of the United States 

July 13,2009 


Thank you, Mr. Chairman. 

This is the twelfth hearing for a Supreme Court nominee in which I have participated, and 1 am 
as struck today as I was the first time by the seriousness of our responsibility and its impact on 
America. 1 am confident that under this committee's leadership, from both you and the 
distinguished ranking member, this hearing will be both respectful and substantive. 

Judge Sotomayor comes to this committee for the third time, having served on the first two 
levels of the federal judiciary, and now, being nominated to the third. She has a compelling life 
story and a strong record of educational and professional achievement. Her nomination speaks to 
the opportunities that America today provides for men and women of different backgrounds and 
heritage. The liberty we enjoy here in America makes those opportunities possible and requires 
our best efforts to protect that liberty. Our liberty rests on the foundation of a written 
Constitution that limits and separates government power, self-government by the people, and the 
rule of law. Those principles define the kind of judge our liberty requires, they define the role 
judges may play in our system of government. 

1 have described my basic approach to the judicial confirmation process in more detail 
elsewhere. 1 ask consent that my article published this year in the Harvard Journal of Law & 
Public Policy titled The Constitution as the Playbook for Judicial Selection be placed in the 
record. My approach includes three elements. First, the Senate owes some deference to the 
President's qualified nominees. Second, a judicial nominee's qualifications include not only legal 
experience but, more importantly, judicial philosophy. By that 1 mean a nominee's understanding 
of the power and proper role of judges in our system of government. Third, this standard must be 
applied to a nominee's entire record. 
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1 have also found guidance from what may seem to some as an unusual source. On June 8, 2005, 
then-Senator Barack Obama explained his opposition to the appeals court nomination of Janice 
Rogers Brown, an African-American woman with a truly compelling life story who then served 
as a Justice on the California Supreme Court. Senator Obama made three arguments that I find 
relevant today. 

First, he argued that the test of a qualified judicial nominee is whether she can set aside her 
personal views and, as he put it, "decide each case on the tacts and the merits alone?.That is what 
our Founders intended?.Judicial decisions ultimately have to be based on evidence and on facts. 
They have to be based on precedent and on law." 

Second, Senator Obama extensively reviewed Justice Brown's speeches off the court for clues 
about what he called her "overarching judicial philosophy." There is even more reason to do so 
today. This is, after all, a nomination to the Supreme Court of the United States. 

Judge Sotomayor, if confirmed, will help change the very precedents that today bind her as a 
U.S. Circuit Judge. In other words, the judicial position to which she has been nominated is quite 
different than the judicial position she now occupies. 

This makes evidence, outside of her appeals court decisions, regarding her approach to judging 
more, not less, important. Judge Sotomayor has obviously thought, spoken, and written much on 
these issues and I think we show respect to her in taking that entire record seriously. 

Third, Senator Obama said that while a nominee's race, gender, and life story arc important, they 
cannot distract from the fundamental focus on the kind of judge she will be. He said then, as I 
have said today, that we should all he grateful for the opportunity that our liberty affords for 
Americans of different backgrounds. 

We should applaud Judge Sotomayor's achievements and service to her community, her 
profession, and her country. Yet Senator Obama called it "offensive and cynical" to suggest that 
a nominee's race or gender can give her a pass for her substantive views. He proved it by voting 
twice to filibuster Judge Janice Rogers Brown's nomination, and then by voting against her 
confirmation. 1 share his hope that we have arrived at a point in our country's history where 
individuals can be examined and even criticized for their views, no matter what their race or 
gender. If those standards were appropriate when Senator Obama opposed Republican nominees, 
they should be appropriate now that President Obama is choosing his own nominees. 

But today. President Obama says that personal empathy is an essential ingredient injudicial 
decisions. Today, we are urged to ignore Judge Sotomayor's speeches altogether and focus only 
on her judicial decisions. ! do not believe that we should do that. 

I wish that other current standards had been applied to past nominees. Democratic Senators, for 
example, offer as proof of Judge Sotomayor's moderation that she has agreed with her 
Republican-appointed Second Circuit colleagues 95 percent of the time. Joined by then-Senator 
Obama, however, many of those same Democratic Senators voted against Justice Samuel Alito's 
confirmation even though he had voted with his Democratic-appointed Third Circuit colleagues 
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99 percent of the time during a much longer appeals court career. 

And although Justice Alito also received the ABA's highest rating, Senator Obama joined 24 
other Democrats in even voting to filibuster that nomination. And then he joined a total of 42 
Democrats in voting against Justice Alito's confirmation. In fact, Senator Obama never voted to 
confirm a Supreme Court Justice. He even voted against the man who administered the oath of 
presidential office. Chief Justice John Roberts, another distinguished and well qualitied nominee. 

If a compelling life story, academic and professional excellence, and a top ABA rating make a 
convincing confirmation case, Miguel Estrada would be a U.S. Circuit Judge today. He is a 
brilliant, universally respected lawyer, one of the top Supreme Court practitioners in America. 
But he was fiercely opposed by groups, and repeatedly filibustered by Democrat Senators, the 
ones who today say these same factors should count in Judge Sotomayor’s favor. Whether 1 vote 
for or against Judge Sotomayor, it will be by applying the principles 1 have laid out, not by using 
such tactics and standards used against these nominees in the past. 

Judicial appointments have become increasingly contentious. Some of the things that have been 
said about Judge Sotomayor have been intemperate and unfair. There are now newspaper reports 
that left-wing groups supporting Judge Sotomayor, specifically the extreme-left People for the 
American Way, are engaged in a smear campaign against the plaintiff in one of her more 
controversial cases, a man who will be testifying here later in the week. If that is true, and 1 hope 
it is not, it is beneath both contempt and the dignity that this process demands. 

But there must be a vigorous debate about the kind of judge America needs because nothing less 
than our liberty is at stake. Must judges set aside, or may judges consider, their personal feelings 
in deciding cases? Is judicial impartiality a duty or an option? Does the fact that judicial 
decisions affect so many people's lives require judges to be objective and impartial, or does it 
allow them to be subjective and sympathetic? Judge Sotomayor's nomination raises these and 
other important issues and 1 look forward to a respectful and energetic debate. 

The confirmation process in general, and this hearing in particular, must be both dignified and 
thorough. There are very different and strongly held views about the issues we will explore, in 
particular, the role that judges should play in our system of government. 

The task before us is to detennine whether Judge Sonia Sotomayor is qualified, by legal 
experience and especially by judicial philosophy, to sit on the Supreme Court of the United 
States. Doing so requires examining her entire record, her speeches and articles as well as her 
judicial decisions. 

We must at the same time be thankful for the opportunity represented by Judge Sotomayor’s 
nomination and focus squarely on whether she will be the kind of judge required by the very 
liberty that makes that opportunity possible. 

Thank you, Mr. Chairman. 
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Report on the Nomination of Judce Sonia Sotomayor 
The Association of the Bar of the City of New York 
June 30, 2009 


On May 1 , 2009, Justice David Souter announced his resignation from the United States 
Supreme Court. On May 26 , President Barack Obama nominated Judge Sonia Sotomayor of the 
United States Court of Appeals for the Second Circuit to replace Justice Souter. The Association 
of the Bar of the City of New York City formed a Subcommittee to Evaluate the United States 
Supreme Court Nominee, which conducted a review of Judge Sotomayor's candidacy and 
reported to the Executive Committee. The Executive Committee evaluated Judge Sotomayor’s 
nomination under the Association’s previously adopted guidelines. 

The Association reviewed and analyzed information from a variety of sources: Judge 
Sotomayor’s written opinions from her seventeen years on the circuit court and district court; her 
speeches and articles; her prior confirmation testimony; comments received from the 
Association’s members and committees; press reports, blogs and commentaries; interviews with 
her judicial colleagues and numerous practitioners; and an interv iew with Judge Sotomayor. 

The Executive Committee evaluated the extent to which Judge Sotomayor possesses the 
following eight qualifications: (1) exceptional legal ability; (2) extensive experience and 
knowledge of the law; (3) outstanding intellectual and analytical talents; (4) maturity of 
judgment; ( 5 ) unquestionable integrity and independence; (6) a temperament reflecting a 
willingness to search for a fair resolution of each case before the court; (7) a sympathetic 
understanding of the Court’s role under the Constitution in the protection of the personal rights 
of individuals; and (8) an appreciation for the historic role of the Supreme Court as the final 
arbiter of the meaning of the United States Constitution, including a sensiti vity to the respective 
powers and reciprocal responsibilities of the Congress and Executive. 

The Executive Committee concluded that Judge Sotomayor is extremely well- 
credenlialed to serve on our highest court; that she possesses a formidable intellect and a mature 
legal mind open to the arguments of others; that she is careful about deciding each case based on 
the precise facts and legal issues before her; that she understands the human dimensions to her 
cases, but is also faithful in following the law as it exists; and that she has a healthy respect for 
the limited role of judges and the balance of powers with the executive and legislative branches. 
Based on the entirety of its work, the Executive Committee finds Judge Sotomayor Highly 
Qualified to be an Associate Justice of the United States Supreme Court. 

The Executive Committee determined that Judge Sotomayor possesses to an 
exceptionally high degree the eight qualifications set forth in the Association’s criteria. The 
Executive Committee concluded that Judge Sotomayor has the requisite superior intellectual and 
legal talents to serve on the Supreme Court of our country; that her experience and performance 
as both a trial and appellate judge for the last seventeen years provide outstanding credentials for 
deciding cases in our highest court; that her practice as a public prosecutor and private 


1 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 00944 Fmt 6601 Sfmt 6( 


S:\GPO\HEARINGS\56940.TXT SJUD1 


PsN: CMORC 



933 


VerDate Nov 24 2008 


commerciai litigator give her a broad understanding of the competing issues frequently 
implicated in the adversarial process; that her hard-driving work ethic and careful exploration of 
each case’s facts and applicable law reflect a dedicated, cautious temperament committed to 
deciding each case fairly; and that her opinions evince a mindful respect for individuals’ rights 
under the Constitution, the courts’ prescribed role in adjudicating cases, and the powers and 
prerogatives of the other two branches of government. 

The Executive Committee considered various criticisms of Judge Sotomayor in the 
course of its analysis, including ones related to her remark on a law school panel that the circuit 
court “is where policy is made”, her comment made in several fora about the Judging capabilities 
of a “wise Latina”, her fact-based approach to opinion-writing, and her probing style of 
questioning attorneys who appear before her. After due consideration, the Executive Committee 
concluded that these issues do not call into question Judge Sotomayor’s ability to be an 
exceptional member of the Supreme Court. 

The Association's Ratings and Guidelines 

The Association of the Bar is among the oldest bar associations in the United States and 
at present consists of over twenty-three thousand members, many of whom are from other parts 
of the country. The Association has been evaluating judicial candidates for nearly 140 years in a 
non-partisan manner based on the nominees’ competence and merit. Although the Association 
had evaluated a number of Supreme Court candidates over the course of its history, in 1987 it 
determined to evaluate every candidate nominated to the Supreme Court. 

In 2007, the Executive Committee of the Association moved from a two-tier evaluation 
system in which candidates were found to be either “qualified” or "not qualified”, to a three-tier 
evaluation system. The ratings and the criteria that accompany them arc as follows; 

“Qualified.” The nominee possesses the legal ability, experience, knowledge of 
the law, intellectual and analytical skills, maturity of judgment, common sense, 
sensitivity, honesty, integrity, independence, and temperament appropriate to be a 
Justice of the United States Supreme Court. The nominee also respects precedent, 
the independence of the judiciary from the other branches of government, and 
individual rights and liberties. 

“Highly Qualified.” The nominee is qualified, to an exceptionally high degree, 
such that the nominee is likely to be an outstanding Justice of the United States 
Supreme Court, This rating should be regarded as an exception, and not the 
norm, for United States Supreme Court nominees. 

“Not Qualified.” The nominee fails to meet one or more of the qualifications above. 
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Summary of Findings 


a. Highlights of Judge Sotomavor’s Background 

While Judge Solomayor's background has been documented extensively elsewhere, it is 
useful to offer a brief summary of her life here for the purpose of context. Judge Sotomayor was 
born on June 25, 1954 in New York, New York to parents from Puerto Rico who had moved to 
the United States during World War II. She was raised in a public housing project in the South 
Bronx. Her father, a factory worker with an elementary school education, died when Ms. 
Sotomayor was nine years old. Her mother raised Judge Sotomayor and her younger brother 
while working six days a week to support her family. Judge Sotomayor credits her mother with 
instilling in both of her children a strong commitment to education. Judge Sotomayor 
internalized this value at a young age and developed a passion for reading. She graduated as the 
valedictorian of Cardinal Spellman High School and received a scholarship to attend Princeton 
University. 

Judge Sotomayor excelled at Princeton, graduating in 1976 with a B.A., siimma cum 
laude and Phi Beta Kappa. She was a co-winner of the M. Taylor Senior Pyne Prize for 
scholastic excellence and service to the University. Judge Sotomayor went on to attend Yale 
Law School, where she served as an Editor of the Yale Law Journal and as a Managing Editor of 
the Yale Studies in World Public Order. 

Upon graduation from law school in 1979, Judge Sotomayor served as an Assistant 
District Attorney in the Manhattan District Attorney’s Office under Robert M. Morgenthau. 
During her five years in the District Attorney’s office. Judge Sotomayor prosecuted murders, 
robberies, child abuse, police misconduct, and fraud cases. 

In 1984, Judge Sotomayor left the District Attorney’s office and entered private practice, 
joining the firm of Pavia & Harcourt as an associate. She was elected partner in 1 988 and 
developed a practice in general civil litigation with a particular focus on intellectual property. 
Some of her cases entailed fighting counterfeiters of Fendi designer products. 

In October 1992, President George H.W. Bush nominated Judge Sotomayor to serve on 
the United States District Court for the Southern District of New York. At the time of her 
appointment. Judge Sotomayor was in her late thirties and was the youngest member of the 
court. During her six years on the Southern District, Judge Sotomayor presided over nearly 500 
cases. In 1998, President Clinton appointed Judge Sotomayor to the United States Court of 
Appeals for the Second Circuit. She is the only Latina to have served on this court. Since her 
appointment. Judge Sotomayor has participated in over 3,000 panel decisions, authoring more 
than 250 published opinions. 

Judge Sotomayor has served on the board of directors for numerous non-profit 
organizations, including Princeton University and the Puerto Rican Legal Defense & Education 
Fund. She has played an active role in creating a variety of community outreach programs, 
including the Development School for Youth, a series of workshops facilitated by leaders from 
both the public and private sectors that teaches inner city high school students how to succeed in 
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a work environment. She has also served as an adjunct professor at Columbia Law School and 
New York University School of Law. 

b. Analysis of Judge Solomavor’s Opinions in the Second Circuit 

A review was undertaken of more than 250 opinions authored by Judge Sotomayor while 
serving on the Second Circuit. Her opinions exhibit highly detailed and logical reasoning across 
the wide range of subject areas that arise in the Second Circuit. The writing style is well- 
organized, succinct and authoritative but also respectful. Taken together, Judge Sotomayor’s 
Second Circuit opinions offer three significant insights into her judicial philosophy; (1) a firm 
respect for the doctrines of judicial restraint, separation of powers, and stare decisis; (2) an 
affinity to plain meaning statutory analysis; and (3) a non-ideological and unbiased approach 
toward Judicial decision-making. 

There is no indication in the opinions that Judge Sotomayor seeks to exercise discretion 
to achieve a personally favored outcome or to advance a particular ideology; rather, they appear 
to reflect a strong determination to understand and apply the law as it exists. While sensitive to 
individual rights and concerns about racial and other forms of discrimination. Judge Sotomayor 
seems to take each case as she finds it, and she has no difficulty in ruling against a complainant 
where the claims of infringement of individual rights or discrimination are not sustainable under 
the facts or applicable law. 

We note that Judge Sotomayor’s participation in the per curiam opinion issued in Ricci v. 
Destefano, 530 F.3d 87 (2d Cir. 2008), adjudicating a Title Vli challenge regarding the test 
results of an exam issued to firefighters in New Haven, has garnered attention in the press. 

Judge Sotomayor served on the three-judge panel that initially affirmed dismissal of the 
firefighters’ claims via summary order. The Second Circuit’s decision, which was subsequently 
issued as a per curiam opinion, affirmed “for the reasons stated in the thorough, thoughtful and 
well-reasoned opinion” of the district court. The Second Circuit refused to grant rehearing en 
banc (7-6) with Judge Sotomayor voting with the majority, and the Supreme Court reversed the 
Second Circuit decision by a 5-4 vote, it seems to us that Judge Sotomayor’s decision and 
approach in this case were not driven by an ideological motive given her consistently balanced 
record in discrimination cases. 

c. Analysis of Judge Sotomavor’s Opinions in the Southern District 

A review was undertaken of more than 450 opinions authored by Judge Sotomayor while 
she served on the Southern District of New York. The judge dealt with various types of cases 
involving immigration, discrimination, securities, bankruptcy, intellectual property, Section 1983 
claims, and employment law, among other fields- -including a famous decision in which she 
granted the players’ request for injunctive relief against Major League Baseball owners, ending a 
long baseball strike. Her district court opinions reflect a methodical approach devoid of 
unsupported conclusions or rhetorical excess. They are careful and thorough and tend to follow 
a consistent format: a detailed presentation of facts, followed by a statement of the issues 
presented and the controlling authority, and finally an application of the governing law to the 
facts. The opinions generally are dispassionate, clear, and complete- the judge’s reasoning and 
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chain of thought are not in doubt. They include extensive citations to precedent, which is applied 
and followed, and demonstrate an ability to draw distinctions. They reflect a careful, 
hardworking jurist with an intelligent mind, striving to find and apply the proper principles to 
resolve a particular dispute. 

In addition to displaying a vigorous adherence to precedent. Judge Sotomayor’s 
reasoning does not appear to be dictated by any particular agenda or political philosophy. The 
opinions reflect an intense determination to understand and apply the law as it exists, regardless 
of the status of the litigants. Judge Sotomayor does not appear to have favored government or 
private litigants in either criminal or civil settings. In immigration and habeas decisions, she lays 
out the standard of review, the level of deference owed to findings of administrative agencies, 
and the controlling legal principles, and then applies the principles to their logical result, often 
rejecting the immigrant’s position. In some cases. Judge Sotomayor appears to have reached her 
result using what could be considered narrow (or even “strict”) statntory construction. 

d. Review of Judge Sotomavor’s Speeches and Articles 

Several of Judge Sotomayor' s speeches delivered to law students and prospective law 
clerks describe the process of deliberation on the circuit court and reflect her intellectual 
engagement as an appellate judge: 

Unquestionably, three heads are better than one, and it is an extremely 
gratifying exercise to have three judges dissect a particularly difficult case and 
resolve it. In the process of coming to a decision, explaining one's rationales to 
other judges, and listening to their reasoning, an appellate court judge can 
sometimes be forced to see a case from new and unexpected angles. The 
insights that one’s colleagues bring to the table can also press the other judges 
to frame the is,sues in ways that make it much easier to resolve, to harmonize 
with the existing case law, or to provide clarification in a given area of law. 

- Remarks at NYLS Law Review Dinner. April 7. 2000 

Some of Judge Sotomayor’s past words have created controversy at the outset of the 
confirmation process and will likely be the subject of further scrutiny as the process continues. 
Her highly publicized line from the taped Duke Law School Panel that the circuit court “is where 
policy is made” has been cited by some observers as evidence that she is a judicial activist who 
will legislate from the bench. Several of her speeches also use the word “policy” in discussing 
the impact of the circuit courts. A close examination of her speeches amplifies her meaning in 
using this term. The language appears in her discussion of the differences between the work of 
the district courts and the circuit courts (and at the Duke Fonim she was discussing these same 
differences for an audience of prospective law clerks). She makes the point that the district court 
decides only (he case before it and the ramifications are generally limited to the parties, but the 
circuit court’s decisions are binding precedent and can have a policy impact with far-reaching 
ramifications. Her reference to “policy” appears to be referring to precedent. She is wary of 
creating precedent (and thereby creating binding legal strictures) without carefully considering 
the ramifications in other circumstances. She uses similar language in several speeches: 
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Our decisions are, moreover, binding over all the di.strict courts in our circuit and 
over our own panels, which seek to harmonize the law of the Circuit, in 
subsequent cases. Thus our decisions affect not only the individual cases before 
us, but the course of litigation and the outcomes of many similar case pending or 
to come. This fact has made me much more aware of the policy impact of the 
decisions 1 have drafted or worked on. 1 give much more thought to the impact of 
our holdings on hypothetical factual variations that may arise and that are likely to 
be controlled by our decision. If our proposed holding would lead to results in 
other cases which cannot be squared with the language of a statute or its 
legislative history and purpose, then the analysis and holding will have to be 
reexamined and either abandoned or narrowed further. In fact, this concern 
permeates not only opinion drafting but the exhaustive review that most panel 
members give each others’ drafts to ensure we are reconciling our own past 
precedent, dealing with the Supreme Court case law, and interpreting the law in 
an intellectually honest way. 

-Remarks at NYLS Law Review Dinner, April 7, 2000 (emphasis added) 

Judge Sotomayor’s focus in these speeches is an acknowMedgement of the power of 
binding precedent and the need to be wary of unexamined consequences. Rather than being 
evidence of judicial activism, her concern over the “policy” impact of decisions appears to 
reflect a predisposition towards judicial restraint and caution. 

Judge Sotomayor has also received attention for her statement, made in a number of 
forums, that: 

1 would hope that a wise Latina woman with the richness of her experiences 
would more often than not reach a better conclusion than a white male who hasn’t 
lived that life. -Olmos Lecture at Boalt Hall School of Law, October. 2001. 

Few would quarrel with the notion, argued by Judge Sotomayor in her Olmos Lecture 
and elsewhere, that a judge’s life experience may have some influence on the approach to 
decision-making. Judge Sotomayor’s expression of hope that a wise Latina with certain 
experience would more often reach a better decision than a white male lacking that experience 
raised questions about her comparison of decision-makers based in part on their gender, or their 
ethnic or racial background. We note, however, that on the occasions where Judge Sotomayor 
has made this type of remark, one ofher purposes has been to explore and encourage the 
advancement of minorities and women within the judiciary branch. Judge Sotomayor also makes 
the point that the decision-maker’s experience or lack of experience ultimately is relevant for the 
way in which it impacts the deliberative process. In short, her statements seem intended to show 
her appreciation of the value of diverse life experience that a judge brings to bear in deciding 
cases. We do not harbor any concern that Judge Sotomayor’s remarks reflect any bias or that she 
intended to suggest that her own experiences should be given undue weight in deciding a case. 
This conclusion is based on our full examination of her extensive record, including the respect 
she shows for the deliberative process and for her judicial colleagues of all backgrounds and 
across the ideological spectrum, a review ofher opinions, the remarks of practitioners who have 
appeared before her, and, significantly, the reviews ofher fellow judges. The judges’ comments 


6 


11:18 Jun 24, 2010 Jkt 056940 


S:\GPO\HEARINGS\56940.TXT SJUD1 


PsN: CMORC 


VerDate Nov 24 2008 


PO 00000 


Frm 00949 


Fmt 6601 


Sfmt 6601 



938 


are particularly important because they come from colleagues of various genders, ethnicities, and 
political philosophies, who report that Judge Sotomayor works well with colleagues and takes 
their views into account in fonuulating her final position on cases. 

Judge Sotomayor’s articles offer some important insights into her understanding of the 
limits of judicial power and her self-reflective approach as a jurist, including her view on the 
importance of judges being truly impartial. In a foreword to Daniel Terris, Cesare P.R. Romano, 
and Leigh Swigart's book. The International Judge: An Introduction to the Men and 
Women Who Decide the Wori.d’s Cases (2007), Judge Sotomayor discussed the parallel 
problems facing international and American judges: “[A]ll judges have cases that touch our 
passions deeply, but we all struggle constantly with remaining impartial. ..[W]e are also acutely 
aware of the other dimensions of our roles as judges and. ..we struggle to find ways to convince 
our colleagues of our views and to accommodate the needs — and respect the powers- of the 
other branches of government.” 

If there is a single theme that runs throughout Judge Sotomayor’s varied writing — which 
includes a student note, a foreword to a book discussing the biographies ofjudges who serve on 
international tribunals, and a tribute to the Dean of New York University’s School of Law — it is 
that Judge Sotomayor respects and admires our judicial system and courts, her colleagues and the 
law. Her writings display an enthusiasm and love for the law, its practice and practitioners. 

The Association’s Assessment of the Nominee and Conclusions 

We find Judge Sotomayor to be a highly qualified candidate for the Supreme Court. She 
demonstrates a formidable intellect; a diligent and careful approach to legal decision-making; a 
commitment to unbiased, thoughtful administration of justice; a deep commitment to our judicial 
system and the counsel and litigants who appear before the court; and an abiding respect for the 
powers of the legislative and the executive branches of our government. We highlight several of 
her strengths that we find particularly significant in reaching this determination. 

First, Judge Sotomayor has outstanding analytical talents and is extraordinarily engaged 
in the issues raised by the cases before her. Given the intense analysis and work that goes into 
cases presented to the Supreme Court, we believe litigants will appreciate Judge Sotomayor’s 
masterful review of the cases before her and the public will be well-served by such an 
intellectually-engaged, hard-working jurist. Judge Sotomayor’s willingness to analyze each 
issue and argument implicated in a ease can only benefit the quality of the Court’s decisions. 

Second, Judge Sotomayor is a jurist who is mindful of the limits of judicial power and 
who aspires to create holdings grounded in the facts of the case at bar and the applicable law 
rather than using cases as platforms for the announcement of broad ideologically driven rules. 

Her approach reflects a preference for moving the law incrementally, but given her extensive 
judicial experience on both the circuit and district court levels, we believe that she also will be 
mindful of the need for the Supreme Court to provide meaningful guidance to the public and 
lower courts in the important matters that come before the Court. 
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Third, we believe Judge Sotomayor's collegiality is an important asset. The strong 
professional relationships she has built with her colleagues on the bench, no matter their 
ideological leanings and backgrounds, suggests that should she be confirmed. Judge Sotomayor 
will establish a similarly collegial rapport with her fellow justices. It appears that Judge 
Sotomayor’s demeanor has won the respect not only of her colleagues, who say that she is 
talented at collaborating with multiple parties and forging consensus, but also of the vast 
majority of practitioners who appear before her. 

Fourth, we are impressed by Judge Sotomayor’s ideological neutrality. Judge 
Sotomayor’s decisions appear intent on reaching the legally correct result in a given case, not 
advancing an overarching agenda. Parties from across the political spectrum should find in 
Judge Sotomayor a keen mind that values rea.son over rhetoric and is open to any argument with 
a sound foundation in the law. While the Executive Committee believes that Judge Sotomayor’s 
“wise Latina” comments were not well-designed to convey her overall point that a wider array of 
experiences can lead to a better decision-making process and legal outcome, we have seen no 
evidence that the judge exhibits biases in her legal reasoning or decisions. Her opinions exhibit 
an understanding of opposing points of view, but no partiality toward any group. Her colleagues 
and the vast majority of litigants appearing before her have also found her legal reasoning and 
interpersonal style to be devoid of bias. 

For similar reasons, we also view Judge Solomayor’s fidelity to precedent as one of her 
greatest strengths. Judge Sotomayor’s opinions reflect the work of a jurist who takes case law 
seriously; they almost uniformly include an exhaustive survey of the relevant legal doctrines 
before applying the law to the facts of a case in a comprehensive fashion. 

Finally, Judge Sotomayor’s experience as a district court judge is valuable. Should Judge 
Sotomayor be confirmed by the Senate, she would be the only sitting justice who has served at 
the federal district court level. The Executive Committee believes that having this diversity of 
experience on the Supreme Court bench is desirable. Judge Sotomayor would be able to provide 
insights as to how a given holding would affect lower court practice, with important 
consequences for both trial court judges and litigants. 

* ♦ 

Based on its review, and considering the Association’s guidelines and rating system, and 
having reflected on the complete factual picture presented by Judge Sotomayor’s candidacy, the 
Executive Committee of the Association of the Bar of the City ofNew York concludes that 
Judge Sotomayor is Highly Qualified to serve as an Associate Justice of the United States 
Supreme Court. 
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Brady Campaign 



To Prevent Gun Violence 


SEMSiBiE BUM LAWS SAVE LIVES 


July 16,2009 

The Honorable Patrick Leahy, Chaimaan 
The Honorable Jeff Sessions, Ranking Member 
Senate .ludiciary Committee 
224 Dirk.sen Senate Office Building 
Washington, DC 205 10 

Dear Chairman Leahy and Ranking Member Sessions: 

During her Senate confirmation hearings. Judge Sonia Sotomayor has been asked for her 
views on the Second Amendment. She has given clear and responsible answers, while not pre- 
judging any issues that may come before her on the Court. We have been impressed with her 
presentation. 

Judge Sotomayor's comments, as well as her Judicial opinions in cases involving gun 
laws show respect for the Consstitution, for precedent and for the considered judgments of 
legislative bodies in protecting communities from gun violence. 

Judge Sotomayor's background and her experience as a prosecutor have given her an 
invaluable understanding of the devastating impact of gun violence on families and communities. 
Because of her experience enforcing gun laws, she brings to the bench an appreciation of the 
importance of those laws in protecting our citizens. 

The Brady Campaign enthusiastically endorses Judge Sonia Sotomayor for the position 
of Associate Justice of the United States Supreme Court. 


Sincerely, 



Paul Helmke 

President, Brady Campaign to Prevent Gun Violence 


1225 Eye Street, NW, Suite 1100, Washington, DC 20005 • (202) 898-0792 • FAX (202) 371-9615 

www.bradvcamDaian.ora 
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Leadership CottSerence 
on Civil Rights 


16X9 K Street, NW 
10*** Floor 

Washington, D.C. X0006 

Phone: xox>466-33lx 
Fax: xox-466'M3S 
ww-w.dlvilrights.org 


STATEMENT OF 

WADE HENDERSON, PRESIDENT & CEO, 

LEADERSHIP CONFERENCE ON CfVIL RIGHTS 

HEARING ON 

“THE NOMINATION OF SONIA SOTOMAYOR TO BE AN ASSOCIATE JUSTICE OF 
THE SUPREME COURT OF THE UNITED STATES” 

COMMITTEE ON THE JUDICIARY 
UNITED STATES SENATE 


JULY 16, 2009 

Chairman Leahy, Ranking Member Sessions, and members of the Committee: I am Wade 
Henderson, President and CEO of the Leadership Conference on Civil Rights (LCCR). I am also 
honored to serve as the Joseph L. Ranh, Jr. Professor of Public Interest Law at the University of 
the District of Columbia David A. Clarke School of Law. Thank you for the opportunity to 
present the views of the Leadership Conference on the nomination of Judge Sonia Sotomayor to 
the Supreme Court of the United States. 

LCCR is the nation’s oldest and most diverse coalition of civil and human rights organizations. 
Founded in 1950 by Arnold Aronson, A. Philip Randolph, and Roy Wilkins, the Leadership 
Conference seeks to further the goal of equality under law through legislative advocacy and 
public education. LCCR consists of more than 200 national organizations representing persons 
of color, women, children, organized labor, persons with disabilities, the elderly, gays and 
lesbians, and major religious groups. I am privileged to represent the civil and human rights 
community in submitting testimony for the record to the Committee. 

The nomination of Judge Sonia Sotomayor to be an Associate Justice on the United Slates 
Supreme Court occurs in the context of several significant milestones in the history of our great 
nation. Her nomination to be the first Hispanic American on the Supreme Court, and only the 
third woman to sit on the Court, comes but months after the election of the first African- 
American President of the United States, Barack Obama, who nominated her to the Court. It 
also comes shortly after the most successful presidential campaign ever by a woman candidate. 
While enormous challenges remain in our nation’s quest for equal opportunity, these recent 
events point to a growing consensus in our nation that favors inclusivity in our most vaunted 
institutions, and speak volumes about the health and vitality of American democracy. The 
nomination of Judge Sotomayor is thus something that all Americans -- regardless of their 
political ideology - can celebrate with the knowledge that wc are continuing to make progress 
toward becoming a more perfect union. 

The selection of a Supreme Court justice demands the utmost attention from the civil rights 
community. The Supreme Court has been responsible for both some of the greatest triumphs and 
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some of the greatest setbacks regarding the principle of equality under the law. In courageous 
decisions like Brown v. Board of Educationy the Supreme Court stayed true to the Constitution in 
spite of entrenched public sentiment favoring institutional segregation, and ordered the 
integration of our nation’s schools. But the courage and fidelity to our Constitution that impelled 
the Brown Court’s stand against segregation have often been lacking in the high court. In Dred 
Scott V. Sandford, the Supreme Court ruled that African Americans were not entitled to 
American citizenship; in Plessy v. Ferguson, the Supreme Court upheld the doctrine of separate- 
biit-equal, thereby validating a pernicious caste system that would dominate the American South 
until the Brown decision more than a half-century later. For these reasons, civil rights leaders 
must consider whether a prospective justice is a person who will follow our laws and 
Constitution bravely and faithfully. Judge Sotomayor’s countless qualifications for the Supreme 
Court, including her long record of careful adherence to our nation’s laws, have convinced me 
that she is highly suited -- indeed I can think of no one better-suited - to be the next associate 
justice of the Supreme Court. 

And so LCCR is proud to support this truly historic nomination. In her seventeen years of 
service to date as a federal trial and appellate judge, and throughout the course of her entire 
career, Judge Sotomayor has strongly distinguished herself through her outstanding intellectual 
credentials, her deep respect for the rule of law, and her steadfast dedication to fairness. Her 
record makes it overwhelmingly clear that she will be an impartial, thoughtful, and highly- 
respected addition to our nation’s highest court. 1 further believe that Judge Sotomayor’s unique 
life experiences that she will bring to the Court are highly relevant - she was raised in a working- 
class Puerto Rican family and overcame difiicuU circumstances, including economic 
disadvantage as well as diabetes, to become one of the most accomplished jurists in the nation. I 
believe that her background has made her a more just, fair, and even-handed judge, committed to 
equal justice for all, and will profoundly enhance the deliberations of the Supreme Court as it 
continues to tackle our most pressing legal issues in years to come. Moreover, she is the 
embodiment of the American Dream. Her background and her defiance of the odds will be both a 
tremendous asset to her and her colleagues on the Supreme Court, as well as a compelling 
inspiration to others who dream of someday following in her footsteps. 

At this point in the nomination process, 1 could easily skip over many of Judge Sotomayor's 
qualifications to serve on the Supreme Court, as they arc already a matter of public record. But I 
think they bear repeating. After graduating with top honors from Princeton University, Judge 
Sotomayor again distinguished herself at Yale Law School, where she was an editor for the 
prestigious Yale Law Journal. She then spent five years as a criminal prosecutor in Manhattan 
working for District Attorney Robert Morgenthau. Upon leaving the District Attorney’s office, 
Judge Sotomayor worked for eight years as a cotporale litigator with the firm of Pavia & 
Harcourt, where she gained expertise in a wide range of civil law areas such as contracts and 
intellectual property, and became a partner in the firni after four years. At the same time, she 
further diversified her wealth of experience by staying heavily involved in public service work, 
in both the governmental and nonprofit sectors, including as a board member of the Puerto Rican 
Legal Defense and Education Fund (now named LatinoJustice PRLDEF). In 1992, on the 
bipartisan recommendation of her home-state Senators, President George 11. W. Bush appointed 
her as District Judge for the Southern District of New York. In recognition of her outstanding 
record as a trial judge. President Bill Clinton elevated her to the U.S. Court of Appeals for the 
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Second Circuit in 1998, where she has participated in thousands of cases and has authored 
hundreds of opinions. 

In all this time, Judge Sotomayor has demonstrated a thorough understanding of a wide range of 
highly complicated legal issues, and she has earned an overwhelmingly positive reputation for 
deciding cases based on the careful application of the law to the facts of cases. And she has 
garnered broad support across partisan and ideological lines, earning glowing praise from 
colleagues in the judiciary, law enforcement community, academia, public interest sector, and 
legal profession who know her best. 

Since President Obama nominated Judge Sotomayor to the Supreme Court in late May, a number 
of LCCR member organizations have undertaken extensive reviews of her record on civil rights 
issues of importance to the communities that we represent. The findings have not surprised us, 
as they are consistent with her well-established reputation for approaching cases with an open 
mind, remaining open to persuasion by all sides, painstakingly analyzing the relevant facts and 
laws, and rendering fair and thoughtful decisions that are firmly grounded in precedent - even 
when the outcomes are not always those that civil rights plaintiffs would prefer. 

Our colleagues at the American Civil Liberties Union (ACLU), for example, found that because 
Judge Sotomayor’s opinions arc “so fact-based and rarely stray far from well-established 
precedents, they arc often difilcult to characterize as cither liberal or conservative.”’ The ACLU 
also found that “Judge Sotomayor’s life experience may have helped her to appreciate the impact 
of discrimination in the real world, but she has nevertheless rejected discrimination claims that 
she found were not supported by the facts or the law,” and that “she has agreed with the ACLU 
position in some cases and disagreed in others.”^ 

Similarly, our colleagues at the NAACP Legal Defense and Educational Fund, Inc. (LDF) found 
that Judge Sotomayor “has taken a careful, fact-sensitive approach to reviewing individual 
claims of employment discrimination. She has also shown appropriate respect for the jury’s role 
in resolving factual disputes. Taken as a whole, her decisions are extremely balanced and show 
no tendency to favor either side in discrimination cases.”^ As evidence of her impartiality, LDF 
outlined a number of employment discrimination cases in which “Judge Sotomayor has found 
that the law, as applied to the facts of the case before her, doomed the plaintiffs case.”'* 

I could discuss several more reports from our coalition that echo these findings,^ but for now, I 
would like to point to just one more by our colleagues at the Brennan Center for Justice at New 


' American Civil Liberties Union, “Report of the American Civil Liberties Union on the Nomination of Judge Sonia 
Sotomayor to be Associate Justice of the United States Supreme Court," June 8, 2009. at 2, available at 
http;//www.aclu.org/pdfyscotus/solomayor_report.pdf. 

Md. at 3. 

■’ NAACP Legal Defense and Educational Fund, Inc., ‘The Nomination of Judge Sonia Sotomayor to the Supreme 
Court of the United States," July 10, 2009. at 8-9. 

^ Id. at 10. 

' See, c.g.. Lawyers Committee for Civil Rights Under Law, “Report on the Civil Rights Record of Supreme Court 
Nominee Judge Sonia Sotomayor,” July 9, 2009, available at 
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York University School of Law. The Brennan Center, taking an innovative approach to 
analyzing Judge Sotomayor’s record, examined 1,194 constitutional cases that were heard by the 
Second Circuit, and found that Judge Sotomayor has been squarely within the mainstream on the 
court. Specifically, the Brennan Center’s report found that 94 percent of Judge Sotomayor's 
decisions in constitutional law cases have been unanimous, and that she was in the majority in 
98.2 percent of such cases. In nearly 90 percent of cases in which she voted to hold a 
government action unconstitutional, and in 94 percent of the cases in which she overruled a 
lower court or government agency, she had the support of at least one Republican-appointed 
colleague when they were on the same panel. ^ 

In short, despite the best efforts of some ideological extremists to tarnish Judge Sotomayor’s 
record through distorted interpretations of a few cherry-picked cases or other elements of her 
record, the evidence of her impartiality and her mainstream judicial results is overwhelming and 
cannot be seriously disputed. I should note that those outside of the LCCR coalition have 
reached similar findings to our own. The Wall Street Journal, for example, undertook an 
analysis that found her to be slightly to the right of Justice Souter on criminal justice cases, 
which the authors speculated was due to her experience as a prosecutor.^ The staff of Senator 
Schumer looked at her immigration rulings and found that in asylum appeals, she sided with the 
asyiee 17 percent of the time, a record that is comparable to other judges on the circuit.’^ And 
The Washington Post found that in discrimination cases, Judge Sotomayor ruled for victims in 
some cases and against them in others, without any easily discernible pattern*^ - which is a good 
sign that she handles such appeals on a case-by-case basis, as one should expect in a judge. 

We know that Judge Sotomayor may not side with us on every case involving civil or human 
rights matters. We do not expect that out of her. All we expect, as all Americans should expect, 
is that she will approach cases with an open mind, and that she gives litigants -- on all sides of a 
case - a fair day in court. 

There is no doubt in my mind that our nation is ready for this historic moment, and that Judge 
Sotomayor is the right person to be the face of it. Having said that, I must note, with dismay, 
that some individuals appear determined to prevent this moment from arriving at any cost. 

Given the lifetime nature of Supreme Court appointments, and the tremendous impact that the 
Court has on our lives, it is perfectly legitimate for Americans to have strong feelings about 
individual nominees. Indeed, it is even understandable that some Americans would oppose the 
confirmation of otherwise-qualified nominees who take a dramatically different approach to the 


h!ip;//ww\v.lawycr,scommit(ee.org/admin/site/documents/fifes/0058.pdf (concluding that Judge Sotomayor 
‘Interprets civil rights laws in a manner that provide.s meaningful protection from discrimination, while being 
mindful of the need to grant early relief to defendants when (he facts and iaw' justify a summary ruling,” at S). 

^ Firennan Center for Justice. “Judge Sotomayor’s Record in Constitutional Cases,” July 9. 2009, at 1 0- ! 2, 

’ Jess Bravin and Nathan KoppcI, “Nominee’s Criminal Rulings Tilt to the Right of .Souter,” Wall Street Journal, 
June 5, 2009, available at http://online.wsj.com./article/SBI244l5867263l87033.hfml. 

** Senator Charles E. Schumer, Press Release: “Schumer Unveils New Analysis Showing Sotomayor's Moderate 
Record On Immigiation Cases; Review of Close to 850 Cases Shows She Ruled Against Asylum Claims 83 Percent 
of Time,” June 9, 2009, available at hup:/7schumer.senate.gov/new_websitc/record.cfm?id-^3!4152. 

’ Jerry Markon, “Judge's Votes Show No Single Ideology,” The Washirigton Post, June ?. 2009, available at 
http;//w\vw,w3shingtonpost.com/wp-dyiv'content/article/2009.'06/06.''AR2009060601966,html- 
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law than they themselves take. LCCR. itself has opposed a small number of judicial nominees in 
the past, on the basis of their legal ideology, and 1 accept that some people may not ultimately 
support the confirmation of Judge Sotomayor. 

Having said that, I believe that opposition to any judicial nominee must be principled, 
intellectually honest, and based upon concerns that can fairly be inferred from the record. Sadly, 
the hyperbole and histrionics surrounding the Sotomayor nomination arc not simply an unseemly 
display of the partisan rancor that we all must occasionally tolerate in our political system. In 
this instance, they arc also a profound disservice to our nation, given the importance of the 
debate. 

i could spend hours responding to the baseless and dishonest attacks that have been launched 
against Judge Sotomayor. Some, such as those accusing Judge Sotomayor of racism or 
questioning her intellectual capability, do not even deserve to be dignified with a lengthy 
response - but I would simply ask critics such as Rush Limbaugh, Tom Tancredo, Karl Rove, 
and Newt Gingrich, “Have you no shame; have you no decency?” 

There arc, however, several attacks that have been made on Judge Sotomayor that [ do feci the 
need to address. One attack that I find particularly beyond the pale, as a civil rights lawyer and 
advocate myself, targets her past membership on the board of one of LCCR's member 
organizations, the Puerto Rican Legal Defense and Education Fund (now named LatinoJustice 
PRLDEF) - which opponents have falsely characterized as a “radical” organization that has 
taken “extreme positions” in its legal activities. 

Nothing could be further from the truth. LatinoJustice PRLDEF itself is one of the most 
mainstream and most important defenders of the legal rights of Latino Americans. LatinoJustice 
PRLDEF is recognized under our tax code as a charitable organization. Like a number of LCCR 
members that focus primarily on civil rights litigation, it was modeled after and remains allied to 
this very day with the NAACP Legal Defense and Educational Fund, Inc. (LDF). LDF, of 
course, was founded by none other than future Supreme Court Justice Thurgood Marshall - and 
like LDF, LatinoJustice PRLDEF and our other legal defense funds have played an essential role 
in our coalition's pursuit of equality by acting as private enforcers of civil rights laws, 
particularly when government bodies have been unable or unwilling to enforce those laws 
themselves. LatinoJustice PRLDEF is an advocacy organization, and like advocacy groups of all 
ideological stripes, it presses the legal system to consider new arguments and different 
approaches to the law in order to advance the cause of many individuals who would otherwise 
have no voice in our courts. Of course, people are free to disagree with the merits of a position 
that LatinoJustice PRLDEF or one of our other legal organizations might take in a given case - 
but it is unfair to suggest that they are taken in bad faith or that they are any different than the 
strategies of many other advocacy groups. Indeed, those who would slander the organization are 
ultimately revealing more about themselves, and often their own troubling records on civil rights 
issues, than they are revealing about their target. 

I also want to say a few words about the case of Ricci v. DeStefano, which has also been raised 
by Judge Sotomayor’s critics in an utterly dishonest fashion. Ricci was undoubtedly a difficult 
and understandably controversial case. But let’s review a few very basic facts. Judge 
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Sotomayor hardly acted alone, or for that matter, outside of the well-established law^ on the 
Second Circuit at the time. Instead, she was on a three-judge panel that ruled unanimously 
against the plaintiffs - one of whom, incidentally, was Hispanic like Judge Sotomayor. When 
the Second Circuit was asked to review the case en banc, it declined to do so by a seven-to-six 
margin, again with Judge Sotomayor in the majority ~ along with a Bush appointee, Judge 
Barrington D. Parker, whose concurring opinion had far more to say than Judge Sotomayor about 
why the case should not have been revisited. Indeed, the Supreme Court in its Ricci decision 
frankly acknowledged that it was setting forth a new standard for that type of case, thus making 
clear that the lower court was simply ruling based on then-existing existing case law, and that the 
Second Circuit could not have applied the standard the Supreme Court newly set forth in its 
opinion. 

Sotomayor’s critics can certainly say, in good faith, that they would have come down on the 
other side of the case - as LCCR itself has said following the Supreme Court's recent decision to 
overturn the Second Circuit. But to use a case in which Judge Sotomayor was twice a part of her 
court’s majority, which arrived at its conclusion based on then-existing law, as evidence that she 
operates out of the judicial mainstream ~ or as evidence that she is a “judicial activist” or even a 
racist - simply docs not pass the giggle test. 

Finally, 1 would like to address the debate - also an utterly preposterous one - that has been 
taking place over the concept of empathy. The debate has left me wondering how many of 
Sotomayor’s critics have actually bothered to look up the term in a dictionary, because it appears 
they have come up with creative new definitions that range from pity to outright prejudice. The 
Cambridge Dictionary, on the other hand, one of several sources in which I would place far more 
trust, defines it as “the ability to share someone elsc’s feelings or experiences, by imagining what 
It would be like to be in their situation.” 

In other words, it simply means being able to put yourself into someone else’s shoes. It is one of 
the most important trails that human beings should possess if they are to deal with other human 
beings, including in a court of law. And contrary to what many of Judge Sotomayor’s opponents 
are now claiming, empathy in no way causes one to favor “particular parties or groups over 
others. Instead, an cmpaihetic judge is one who can identify with an employer as welt as an 
employee, with a consumer as well as a corporate head, and with the victim of a crime as well as 
the accused. 

I am honestly baffled by the manufactured outrage over President Obama’s desire to appoint 
judges who arc capable of empathy. His critics certainly did not sound concerned during Justice 
Samuel Alito’s 2006 confirmation hearing, for example, when he explained that “when I get a 
case about discrimination, I have to think about people in my own family who suffered 
discrimination because of their ethnic background or because of religion or because of gender, 
and ! do lake that into account.”' ' Similarly, they voiced no dismay when Justice Clarence 


' Alex Isenstadt, ’‘McConnell: No ‘Empathetic’ Court Pick,” Po/irico.vom, May 11, 2009, available at 
http;//'ATA'W.politico,com/news/siories/0509/22305.hlml 

" Senate Committee on the .ludiciary. Hearing; Nomination of Judge Samuel A. Alito to the U.S. Supreme Court, 
lOg’^’Ccng, (Jan. 11,2006), 
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Thomas proudly described his ability to “walk in the shoes of the people who are affected by 
what the Court does.”'" To me, the inconsistency is very revealing. 

Insofar as Judge Sotomayor is concerned, her record demonstrates what empathy tnily means in 
a judicial setting. Time and time again, she has shown that she is able to recognize that both 
parties to a dispute can have legitimate points of view, which helps her to fully appreciate the 
complexities of difficult cases, and to deliver thoughtful decisions that allow litigants to feel, 
regardless of the outcome, that they received a fair day in court. 

In one immigration case, for example, she wrote that she found an immigrant’s arguments 
against deportation were “persuasive” but she ruled that the court had no power to second-guess 
the Attorney General.'^ In another, in which a New York City police officer was fired for 
circulating racist flyers, she described his conduct as “patently offensive, hateful, and insulting” 
- but argued in a dissenting opinion that he was still protected by the First Amendment. And in 
the much-ballyhooed Ricci case, the opinion that she joined noted the plaintiffs “frustration” and 
his “intensive efforts” to succeed in spite of his disability, even though the panel was forced to 
conclude that the law wasn’t on his side. 1 would find it hard to say, with a straight face, that 
these arc the opinions of someone who puts ideology or personal feelings above the law. 

In closing, Judge Sotomayor has an incredibly compelling personal story and a deep and abiding 
respect for the Constitution and the nde of law. I look forward to her confirmation to the U.S. 
Supreme Court, and I hope that it is by a very wide margin. Thank you for having me here 
today. 1 look forward to any questions you may have. 


'■ Senate Committee on the Judiciary. Hearing: Nomination of Judge Clarence Thomas to the U.S. Supreme Court. 
102 '* Cong. (Sept. 12 , 1991). 

.Mendez v. Mukasey, 525 F.3d 216 (2d Cir. 2(X)8), at 221. 

'■* Pappas V. Giuliani. 290 F,3d 143 (2d Cir. 2002) at 154. 
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June 8, 2009 

Honorable Patrick 3. Leahy 
Chairinan 

Committee on the Judiciary 
united States Senate 
433 Russell Senate Office Building 
Washington^ DC 20S1B 

Re; Judge Sonia Sotomayor: 

Dear Honorable P^ick Leahy: 

This letter is written in support of confirming Judge Sonia Sotomayor on the U.S, 
Supreme Court as nominated by President Obama. We are firmly convinced that 
Sotomayor will be an enhancement to the Supreme Court ami will ultimately serve the 
American people well. The Supreme Court makes decisions which impact the lives of 
every American for decades at a minimum if not centuries, The Latino population has 
contributed considerably to the making of America and is woven throu^out the nation 
with loyal Latinos who have sacrificed their lives for America in practically all of 
America’s wars. Latinos represent a significant number of purple heart heroes in World 
War II and Vietnam as well as in Iraq. The American cowboy is in part an outgrowth 
from a rich Hispanic American heritage. American food, culture, land surveying and law 
all have been influenced by the Hispanic culture. Today, America is composed of a 
multi-etlinic composition, with Hispanics representing a major portion of that 
composition. 

Latinos have earned their right to be represented at the highest leveb of government and 
deserve every opportimity to advance in every branch of government. Latinos are hard 
woriting people, contribute significantly to the economy, pay taxes and serve in the 
armed forces for the benefit of all Americans. It is time for the Congress to recognize the 
Hispanic community with die confirmation of Judge Sonia Sotomayor. 

1 will not speak to her qualifications, as you have more than enough information and data 
on her capability but I will say that she does have roots in the Latino community which is 
part of the American fabric. We believe the background and experience she has will give 
the Supreme Court an added benefit and resource as it grapples with cases which impact 
American citizens of all persuasions and ethnicities. The strength of this nation is based 
on the diversity of talent of all of its people. We are extremely excited by the President’s 
nomination of Judge Sotomayor and urge a quick confirmation of a proud American who 
will give serious and fair deliberations on all the cases which she will be involved in. 
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A church-state evaluation, 
of the latest nominee 
to the U.S. Supreme Court 







With the Senate Jvi4iaar>' Committee confirmation hearings for Associate Justice nominee Sonia 
Solomayc'r set to begin jtfiy 13, the Baptist Joint Committee for Religioxis Liberty has been examining 
. fier chuE^-state re«)rd-' The U.S. Supreme Court is often closely divided on issues that affect religious 
‘^liberty, and each new |ustice has the opportunity to make a significant mark on church-state law. 
(Sotomayopis nominated to replace retiring Justice David Souter, author of many important decisions 
in tavt>r of rehgjous Ubert)' From the BJC’s perspective, it is important that Souter's replacement is 
ecjuallv capable and likely to uphold principles of "no establishment" and "free exercise" in ways that 
provide broad religious ft'cedom protection. 

Over the past decade, the Court has issued splintered opinions in cases applying the Establishment 
Clause to allow more government involvemCTit in religion. This includes upholding both government 
funding of religious institutions through a voucher program and a permanent religious display on 
government properly. In addition, the Court limited the ability of taxpayers to challenge some govern- 
mental e,xpenditures that violate the First Amendment. While the Court has properly interpreted fed- 
eral. statutes that protect the free exercise of religion, concerns remain about the strength of statutory 
and c;onst.itutional prelections for religious practices. 

Sotomayor, if confirmed, would join tlie Court with considerable experience. In addition to work- 
ing as a prosecutor and in private practice, Sotomayor has an extensive record as a federal judge, serv- 
ing more than a decade on the U.S. Court of Appeals for the Second Circuit^ after six years as a trial 
judge for the U.S. District Court for the Southern District of New York. According to the White House, 
she served as a judge in more than 3,400 cases during her tenure on the federal bench.? Among the 
ca.ses over which she presided, there are several that implicate religious liberty protections, While not 
exhaustive, this report is intended to give an overview of judge Sotomayor's most significant church- 
state opinions, evaluating them through the lens of the BJC's support for religious freedom. It is diffi- 
cult to predict with any certainty bow a judge will perform as a justice on the Supreme Court, but we 
review the,se cases to highlight the importance of courts in upholding religious liberty, to look for clues 
about how Sotomayor may approach cases that could come before her if she is confinned, and to iden- 
tify areas that deserve attention during the confirmation hearings, We urge the Ssmate to exercise due 
diligence to ensure that the nominee is well-suited to uphold the Constitution, including its protection 
of religious liberty. 


Summarv 

Based on our review of ca.ses in which she authored opinions on religious freedom claims, 
Sotomayor’s record, taken a.s a whole, is commendable. She has written opinions suggesting a strong 
willingne-ss to protect free exercise - even in difficult settings such as prisons and in cases where the 
rc!igiou.s practjce.s of plaintiffs are unfamiliar. She has participated in fewer Establishment Clause 
cases, but her opinions in that area generally fit within the mainstream of Supreme Court decisions. 
Moreover, in a couple of cases where the governing case law was not settled, she accurately predicted 
the Supreme Court's eventual resolution. 
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The First Amendment's guarantee of the free 
exercise of religion means generally that govern- 
ment should not interfere with religious practice. 
The Free Exercise Claus'e, however, do« not pro- 
tect religious practice in all instances. The BJC 
believes that government should avoid substan- 
tially burdening a person’s sincerely held religious 
beliefs absent an important governmental interest 
that could not be pursued in a less restrictive 
manner, and the government should make efforts 
to acconunodate specific religious needs when it 
is feasible to do so. Until 1990, Supreme Court 
precedent generally reflected this interpretation of 
the Free Exercise Clause, requiring the govern- 
ment to pass "strict scrutiny" when it imposed a 
substantia! burden on religious practice. In other 
words, the government had to show that the bur- 
den on religion was justified by a compelling gov- 
ernmental interest that could not otherwise be 
met. 

In 1990, however, the Supreme Court held by a 
narrow majority in Eniploifnwnt Divisiun, 
Department of Human Resources of Oregon v. Smith, 
494 U.S. 872 (1990), that the Free Exercise Clause 
protects much less, and does not require excep- 
tions to laws that incidentally burden religion.^ 
While the Court carved out some situations that 
were still entitled to a higher level of protection, 
generally the Court made it more difficult for reli- 
gious claimants to prevail under the Free Exercise 
Clause, leaving the law of religious accommoda- 
tions mainly to the legislative branches. Now, free 
exercise protection largely depends on the appli- 
cation of the Religious Freedom Restoration Act of 
1993 {"RFRA"), the Religious Land Use and 
Institutionalized Persons Act of 2000 ("RLUIPA"), 
and similar statutes at the state level.’ 

Sotomayor has heard several free exercise cases 
involving constitutional and statutory claims. 
Although the precise parameters of her free exer- 
cise jurisprudence cannot be fully determined 
from these cases, her opinions largely are in keep- 
ing with the BJC's .support for robust interpreta- 
tion of free exercise rights. 

In Ford V. McGinnis, 352 F.3d 582 (2d Cir. 2003),*' 
the Second Circuit considered a case brought by a 
Muslim prisoner claiming a violation of his rights 
under the Free Exerci.se Clause. His claim was 
based on the denial of a meal, known as the Eid ul 
Fitr feast, which occurs once a year to celebrate 


the completion of Ramadan. The prison had 
scheduled the meal after the period prescribed by 
Muslim law and tradition to coincide with the 
prison's weekend family visitation. 

The district court agreed with prison officials 
who argued that the prisoner’s claim lacked objec- 
tive religious significance and was too insignifi- 
cant to warrant protection. The Second Circuit, in 
an opinion by Sotomayor, vacated that ruling. 

Importantly, her opinion demonstrates that 
proper analysis of a free exercise claim begins 
with identification of a sincerely held religious 
belief, not with whether an asserted belief com- 
ports with a faith's "actual requirements." 
Controlling Supreme Court and Second Circuit 
cases had rejected "the notion that to claim the 
protection of the Free Exercise Clause, one must 
be responding to the commands of a particular 
religious organization."^ The question is not 
whether the belief is objectively reasonable, which 
would require courts to resolve issues that are 
beyond their competence, but only "whether a 
claimant sincerely holds a particular religious 
belief and whether the belief is religious in 
nature."^’ Sotomayor wrote, "District courts have 
no aptitude to pass upon the question of whether 
particular religious beliefs are wrong or right,"’ 
Likewise, she rejected the lower court's holding 
that the denial was a trivial burden on religious 
exercise because that conclusion rested heavily on 
Muslim clerics who said the observance of the 
requested meal was not mandated by the prison- 
er's religion. Instead, as Sotomayor explained, 
the inquiry should have been whether participa- 
tion in the Eid ul Fitr feast was considered impor- 
tant to the claimant's practice of Islam. 

Similar concerns appear in a case involving 
prisoners that Sotomayor decided as a district 
court judge. In Campos v. Coughlin, 854 F, Supp. 

194 (S.D.N.Y 1994), Sotomayor stopped enforce- 
ment of new prison directive that prevented pris- 
oners from wearing beads associated with their 
practice of the Santeria religion, described by the 
court as a fusion of native African religions and 
Catholicism." 

The case was brought by two New York 
inmates who had practiced the Santeria religion 
for many years without interference or incident. 

At the outset, Sotomayor noted, "This case raises 
significant constitutional and statutory issues 
aiwut the protections accorded fundamental First 
Amendment rights of freedom of religious expres- 
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sion in a prison sotting. It underscores the complex 
nature and difficulty of accommodating various 
religious belief systems and tenets within a prison 
system, wherein violence is a real and daily 
threat. "‘-She recognized explicitly that the plain- 
tiffs' beliefs, even if unfamiliar, deser\'e First 
Amendment protection from ov'erly broad rules 
that burden the practice of non-mainstream reli- 
gion. 

The plaintiffs challenged a new directive pro- 
hibiting prisoners from wearing certain religious 
articles, including religious beads worn for devo- 
tional purposes, unless approved under a lengthy 
and invasive administrative process not required 
for other religious requests. Prison officials defend- 
ed the directive as a protection against gang identi- 
fication and violence. They said it did not signifi- 
cantly burden the prisoners' free exercise of reli- 
gion because the new rule still allowed them to 
possess the beads. According to prison officials, 
the tenets of Santeria are satisfied by the mere pos- 
session of the beads without w'earing them. 

Again, this case illustrates that the proper initial 
step is evaluating the sincerity of the religious 
belief - in this case, the devotional nature of wear- 
ing beads. Sotomayor rejected the defendants' 
challenge to the sincerity of the prisoners' beliefs 
since it was solely based on the fact that the pris- 
oners had identified their religion as "Catholic" 
and "Christian," respectively. Citing Church of 
Lukumi Bubalu Aye 508 U.S. 520 (1993), in which 
Santeria was described as Including Catholic sym- 
bols and participating in Catholic sacraments, and 
noting the lack of any additional information to 
suggest the prisoners were not adherents of 
Santeria, Sotomayor accepted that they were sin- 
cere in their religious beliefs.'^ 

While recognizing that security and safely in 
prisons coOvStitute compelling governmental inter- 
ests, Sotomayor warned that "defendants cannot 
merely brandish the words 'security' and 'safety' 
and expect that their actions will automatically bo 
deemed constitutionally permissible conduct."'^ 

She credited prison administrators' assertion that 
beads are gang identifiers, but held that the testi- 
mony on this point was insufficient to justify the 
entire scope of the directive. In addition, the prison 
officials' refusal to consider the prisoners’ compro- 
mise that they be allowed to wear the beads under 
clothing showed that the directive did not further 
the state's interest in the least restrictive manner.'S 
Sotomayor noted that any enforcement problem 
would be the same regardless of what religious 


symbol was worn under an inmate's shirt, so that 
no rational distinction could be made between the 
beads, which were prohibited, and crucifixes, 
which were not, Given the defendants' failure to 
cite any attempted or actual illicit use of Santeria 
beads by prison gang members, Sotomayor grant- 
ed the prisoners' motion to enjoin enforcement of 
the directive. 

Also noteworthy is Fifth Avenue Presbyterian 
Church V. City of New York, 293 F.3d 570 (2d Cir. 
2002), a case in which the BJC and others filed a 
friend-of-the-court brief in support of a church that 
provided its property as a place to sleep for "serv- 
ice-resistant" homeless persons. Though not its 
author, Sotomayor joined the court's opinion 
upholding the church's free exercise rights. The 
church was notified by the City of New York that 
it could no longer allow homeless persons to sleep 
on the steps, landing area, and adjoining sidewalk 
of the church's property. Tlie city said that the 
homeless persons were subject to arrest for non- 
compliancc. The church sued, claiming violation of 
its rights under the Free Exercise Clause, RLUIPA, 
and state law, and asked the court to prevent the 
city from dispersing homeless individuals sleeping 
on church property. The district court granted the 
church's request as to the church steps and landing 
but not on the public sidewalks beside the church. 
The city appealed, and the Second Circuit affirmed 
the district court's ruling. 

The decision, which includes reasoning similar 
to that pul forth in the BjC brief, explains that the 
city failed to demonstrate that its interest in pre- 
venting the homeless from sleeping on the 
church's property was sufficiently compelling to 
trump the church's free exercise rights, and that it 
did so in a way that was narrowly tailored. The 
panel found the city's purported interest, enforcing 
minimum standards for homeless shelters (raised 
for the first time on appeal), to be insufficient. 

Another Sotomayor opinion that demonstrates 
strong support for free exercise is her dissent in 
Hankins v. Lyght, 441 F.3d 96 (2d Cir, 2007). In 
Hankins, a minister sued his denomination, claim- 
ing that his compulsory retirement at age 70 violat- 
ed the federal Age Discrimination in Employment 
Act. The trial court granted summary judgment for 
the defendant based on the "ministerial exemp- 
tion," a rule grounded in free exercise concerns 
that prevents courts from interfering with a 
church's employment relationships with its minis- 
ters. In a 2-1 pane! decision, the Second Circuit 
reversed the lower court, holding that it should 
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have applied RFRA to determine whether the 
Church was exempt from the application of the 
age discrimination law. The case was remanded to 
the lower court tor further consideration. 

A significant point in Sotomayor's dissent was 
her rejection of the majority's reliance on RFRA. 
She rebuffed RFRA's application for several rea- 
sons, including the fact that the denomination had 
not invoked it as part of its defense. She also 
explained the First Amendment basis for keeping 
the federal government out of disputes between 
religious organizations and the individuals they 
choose to hire or dismiss as spiritual leaders, 
drawing on case.s that have prevented state inter- 
ference with matters of church governance and 
doctrine. 

Estabiibi'iiTU'nt iiaiise Cases 

Some of the most contentious and closely- 
divided Supreme Court cases arise under the 
Establishment Clau.se. In these cases, the justices 
use various tests to determine whether a govern- 
mental action unconstitutionally advances religion. 
For the BJC, Establishment Clau-se cases raise theo- 
logical is.sues as important as the constitutional 
questions since we believe individuals and com- 
munities should not rely on government to pro- 
mote religion, Even where constitutionally permis- 
sible, government promotion inevitably harms reli- 
gion, encouraging watered-down religious mes- 
sages, rather than leaving religion to the voluntary 
efforts of individuals and houses of worship. 

Justice Souter was a significant defender of the 
separation of church and stale and wrote several 
important opinions defending a strong interpreta- 
tion of the Establishment Clau.se.’'* Sotomayor's 
judicial record includes very little in this area, and 
it appears she has never presided over a case deal- 
ing directly with government funding of reJigiou.s 
institutions. In two cases, however, she addres.sed 
claims related to religious displays on government 
property, both limes upholding the displays over 
Establishment Clause objections. The BJC does not 
disagree with the outcome in these cases, which 
are fact-specific and, unfortunately, reveal little 
about her overarching view of Establishment 
Clause jurisprudence. This leaves questions as to 
the criteria she would employ when deciding dif- 
ferent variations of Establishment Clau.se claims. 

As a district court judge, she decided Flamer v. 
City of White Plains, 841 F. Supp. 1365 (S.D.N.Y. 


1993), a case that stopped the enforcement of a city 
resolution barring fixed outdoor displays of reli- 
gious or political symbols in its city parks. The 
case was brought by a rabbi whose request to 
place a menorah in a city park during Hanukkah 
was denied because of the resolution. The rabbi 
claimed that the resolution was unconstitutional as 
a content-based regulation of speech since the park 
had historically been used for all manner of public 
demonstrations. His lawsuit asked that the resolu- 
tion be declared unconstitutional and that he be 
allowed to display the menorah. 

Sotomayor found the parks at issue were tradi- 
tional public forums and, consequently, any regu- 
lation of speech or expressive activity must survive 
strict scrutiny. She rejected the City's claimed 
"compelling interest" (a desire to not violate the 
Establishment Clause) because the U.S. Supreme 
Court had upheld a similar menorah display in 
Cou}7ly ofAHcghemj v. ACLLl, 492 U.S. 573 (1989). 
She noted further that even if it had been a com- 
pelling interest, the resolution was too broad, as it 
proscribed both religious and political displays, 
the latter of which are not implicated by the 
Establishment Clause, 

In a later case, Sotomayor wrote the district 
court opinion in Mehdi v. United States Postal 
Service, 988 F. Supp. 721 (S.D.N.Y. 1997), rejecting 
the claims of Muslim plaintiffs who challenged the 
U.S. Postal Service's refusal to display the Star and 
Crescent alongside Christmas and Hanukkah sym- 
bols or to remove any "sectarian symbols from its 
holiday displays." The plaintiffs acted pro se (with- 
out counsel) and pursued various overlapping the- 
ories of free speech, no establishment, and equal 
protection. The case illustrates the highly fact-spe- 
cific analysis that is often required in religious dis- 
play ca.ses, as well as the complicated doctrine of 
"forum analysis" in free speech cases. 

Sotomayor granted the defendant's motion to 
dismiss the case. While avoiding a conclusion 
about all similar facilities, she rejected the plain- 
tiffs' claim because the post office is a nonpublic 
forum, and the agency'.s prohibition of seasonal 
displays by the public wss a "reasonable restric- 
tion designed to further its business." In many 
ways Sotomayor's opinion in this case anticipated 
the Supreme Court's recent ruling in Pleasant Grove 

City, Utah. et. ai, v. Summum, 555 U.S. (2009) 

which unanimously rejected a free speech claim to 
place a religious monument in a city park where a 
privately donated monument of the Ten 
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Commandments stood, Sotomayor explained, "If 
the government's speech on its own property by 
itself turned that property into a public forum, 
virtually all gcwernmenl facilities would become 
public fora open for a wide range of expressive 
activity- The First Amendment does not require 
this,"'’’ In.stead, she held the government is speak- 
ing on its own behalf - essentially in a commercial 
enterprise - and could restrict public displays. 

Co!H iusion 

While Sotomayor's written record raises no red 
flags, it also fails to provide complete assurance to 
those who are most concerned about our fragile 
religious freedom rights. In the free exercise cases, 
she displays careful attention to protecting reli- 
gious rights, including in prisons where courts 
generally give deference to government officials. 
Likewise, these cases demon.strate an emphasis on 
the importance of assessing the individual's spe- 
cific religious claim. Thi.s approach illustrates an 


expansive view of religious freedom that does not 
depend on the approval of the majority. Her reli- 
gious display cases demonstrate the fact-sensitive 
nature of such disputes, but tell us little about 
where she would draw the line between permissi- 
ble acknowledgements of religion and unconstitu- 
tional displays that send a message of endorse- 
ment of religion by the government. Beyond tho.se 
cases, her record gives little indication of her 
views of the Supreme Court's various 
Establishment Clause standards or how she is 
likely to decide such cases, 

Sotomayor's writings include few if any state- 
ments articulating how the First Amendment pro- 
tects religious liberty, promote.s the voluntary 
nature of religion, prevents governmental interfer- 
ence in religion and tends to reduce conflict 
among religions. Still, her record offers positive 
signs that she will be a thoughtful, fair-minded 
jurist in protecting religious freedom. 


f'ndnoles 

'Although the BJC does ooi endorse or opptrsc candidates for office (elected or appointed). «-c do c.vamine and critique their church-state records, 

2 The Second Ciiciiil hu-s jurisdictiort over Conncdicul, New Yorit, and Vermont. 

^This mformaiion was in the White House announcement of Stxomayor’s nomination on May 26. 2009. Full text is available at http;//www, white- 
house.gov/the_press, office, 'BiH-kgi-ound-on-Judge-Sonia-SoicMnayor/, 

4 Applying a new, narrow interpretation of the Free flxca-isc Clause. Smiih held that the Oregon law disqualifying the plaintiffs from unemploy- 
ment compensation was a neutral law of general applicability and, thus, constitutional. The plaintiffs had been terminated for ingesting peyote, a 
sacramental act of their Native American religious iradiiion. 

^ The Baptist .loint Cominillce chaired a group of more than 50 religious and civil liberty organiratioas. known collectively as the Coalition for the 
Free F,.xercise of ileiigion. which worked to pats both Rf-RA and Ri.UtPA. 

* In response to the Senate Judiciaiy Committee’s questionnaire. Sotomayor identified this case as one of the ten most significant cases over which 
she has presided. 

’ 352 r.2nd at 589, quoting f->iize>f v. Ulmois Ckpi. of Employment Secueiiy. 489 U.S, 829, 834 (1989). 

8 Id. at 590, 

'^ki at 59tn8, 

19 Id at 586-87, 

" As .Sotomayor noted in her opinion, the practice of Santeria was the subject of a Supreme Court case striking down a city ordinance that targeted 
Santeria’s practice of animal .sucrificc. Church oj Lukumi Bobatu .‘(I'e v City of Hioleah. 508 U.S, 520 (1993), 

854 r. Supp, at 197. 

Sotomayor's opinion recalled the Supreme Court's admonition to legislators regarding the Free Exercise Clause; "Those in office must be res- 
olute in re.sisling importunate demands and must easure that the sole reasons for imposing the burdens of law and regulation are secular, 

Legislatoi's may not devi.se mechimisms. oven or disguised, designed to persecute or oppress a religion or its practices.” Id. at 202-203 nJ. 

Id. at 207. 

The opinion rejects ‘•disiinction.s between •traditional' and •noiitraditional' religions." Id. at 208. 

For example, in Lee v Wetsman. 505 U.S. 577 (1992). Justice Soiiter wrote separately to make clear his understanding that the Establishment 
Clause bars favoring religion over irreligion. not Just promoting one particular religion over others. Similarly, he opined that actual coercion of reli- 
gious practice was not a necessaiy element of an Fsiablishment Clause violation, and that a general endorsement of religion by government would 
be .sufficient. !n bis di.s.seming opinion in Mitchell v. Helms. Justice Souter explained the Establishment Clause’s prohibition on funding religion; 
"The establishment prohibition of government religioas funding serves more than one end. It is meant to guarantee the right of individual con- 
science against compoisioii, to protect the integrity of religion against the corrosion of secular support, and to preserve the unity of political society 
against the implied e.xclusion of the less favored and the imtagonism of controversy over public support for religious causes," 530 U.S, 793. 868 
(2000) (.Souter, J.. dissenting). 

' ' Mehdi, 988 F. Supp. at 726 
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817 Broadway * Floor * New York. NY 10§03 

(212)-598-4000 * Fax: (212! 51 * 8 - 1141 
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July 17. 2009 

Hon. Ben Cardin 
Member, U.S. Senate 
509 Hart Senate Office Building 
Washington, D.C, 20510 

Dear Senator Cardin: 

! am writing on behalf of Judge Sonia Maria Sotomayor. Judge Sotomayor currently 
serves on the United States Court of Appeals for the 2nd Circuit. F'resicicnt Barack Obama has 
nominated Judge Sotomayor to replace retiring Justice David Souter on the United States 
Supreme Court. Her appointment to the Supreme Court is being considered by the Senate 
Judiciary Committee before being presented to the full Senate for a vote. If confirmed, she will 
be the first Hispanic Supreme Court Justice. 

'['he Congress of Racial Equality had the opportunity to appear before Judge Sotomayor 
in a civil case several years ago. We found her to be intelligent, knowledgeable of the issues and 
pertinent laws, focused on the details of the case, and fair and balanced in her rulings. She 
demonstrated extraordinary judicial temperament and excellent mediation skills in guiding the 
parties in our oa.se to a just resolution. 

Our experience with Judge Sotomayor left us with the sense that some day she would be 
called upon to se.rve our country’s judicial system in a higher capacity. We are overjoyed and 
excited that such a day has come and we urge you to accept the nomination and vote to confirm 
her appointment to the United States Supreme Court as expeditiously as possible. 

Her appointment to the Supreme Court will bring the court closer to an accurate 
representation of the racial profile of our country. Hispanics now comprise clo.se to 15% of the 
American population. They should have a seat on the nation's highest court and Judge 
Sotomayor is well suited to serx'e in that capacity. 

Please include our endorsement of Judge Sotomayor in the official record of the Senate 
.ludiciary Committee hearings and publicize it in anyway that you believe will help to guarantee 
her confirmation and appointment to the United States Supreme Court. 

Sincerely. 



George W. Holmes 

Executive Director & Chief Operating Officer 
CORE-Congress of Racial Equality 


VerDate Nov 24 2008 1 1 :18 Jun 24, 2010 Jkt056940 PO 00000 Frm 00966 Fmt6601 Sfmt6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 


955 



HUMAN 

RIGHTS Supreme Court 

CAMPAIGN;^ 


1640 Rhode Island Ave . , 
N.W. 

Washington, D.C. 20036 
web: www.hrc.org 
phone: 202/628-4160 

Nominee Judge Sonia Sotomayor: 

Record on LGBT Issues 


Introduction 


HRC has thoroughly researched the judicial record of Judge Sonia Sotomayor regarding 
issues of concern to the LGBT community. Although she has not considered many cases 
related to lesbian, gay, bisexual and Iransgender (“LGBT”) rights, we are encouraged by 
Judge Sotomayor’s record of fair-minded decisions. 

Several of Judge Sotomayor's decisions have recognized the constitutional right to privacy, 
first articulated in Gri.m-old, which lays the foundation for acknowledging fundamental rights 
for LGBT people.' Judge Sotomayor has also demonstrated an understanding of the 
discrimination faced by the LGBT community and has shown a willingness to use existing 
law to prohibit discrimination. Her judicial opinions evince an understanding that 
discrimination on the basis of sexual orientation triggers Equal Protection rights. 

HRC encourages the Senate Judiciary Committee to thoroughly probe Judge Sotomayor’s 
views on liberty and privacy rights, articulated in cases such as Griswold, Roe. and Lawrence. 
We also encourage a robust exploration ofJudge Sotomayor's views on Equal Protection, Due 
Process, and employment discrimination as well as her ability to support tull equality under 
the law for LBGT citizens and their right to marry, in particular and discussed in detail 
below, Judge Sotomayor’s decision in two cases directly related to LGB T issues, Holmes v. 
Artuz' and Milter v. City of New Tori, 'deserve further scrutiny by the Committee. 

Employment Discrimination 

The right to earn a living is a fundamental and an integral part of the LGBT community’s 
struggle for equality. Although federal nondiscrimination laws protect people from 
employment discrimination based on race, color, sex, religion, and national origin, the LGBT 
community is not explicitly protected by federal law. 


' See Haybeck v. Prodigy Services Compan)\ 944 F. Supp 326 (S.D. N.Y. 1996). (Holding that an employer 
cannot be held liable tor HlV-posilive employee's failure to disclose HIV-positive status with customer with 
which he had consensuaL unprotected sex. Sotomayor cites Griswold as recognizing a right of privacy, 
particularly in matters of sexuality) and N.C. v. State of Connecticut, 382 F.3d. 225 (2d. Cir. 2004), (Sotomayor 
dissenting in part from the majority opinion holding some strip searches of the minor children plaintiffs 
reasonable. Sotomayor Imd.s that the majority opinion too greatly expands existing exceptions to the Fourth 
Amendment right to privacy). 

^ Holmes V. Arm:, 1995 U.S. Dist. LEXIS 15926, 1-2, (S.D.N.Y. 1995) 

^ Miller V. Cilv ufNew York, 2006 U.S. App. LEXIS 10730 (2d. Cir. April 26, 2006), 
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In Miller v, City ofNew ) or/r/ Sotomayor was part of a three judge panel on the United States 
Court of Appeals for the Second Circuit which overturned the dismissal of a man’s 
employment discrimination claim by summary order. The man, Gregory Miller, sued the City 
ofNew York under a variety of theories, including that he was subject to an impermissible 
hostile work environment under Title VII. 

The Second Circuit order points to Miller’s sexual orientation as a gay man. According to 
Miller, his supervisor claimed Miller was not a “real man” and tried to ‘‘toughen him up” by 
assigning Miller work involving heavy lifting. The district court dismissed Miller’s claim, 
finding that Miller did not offer sufficient evidence that he suffered discrimination on the 
basis of sex, as opposed to .sexual orientation. 

The Second Circuit disagreed. The Court vacated the district court’s dismissal of Miller’s 
hostile work environment claim. While they agreed discrimination on the basis of sexual 
orientation is not actionable under Title VH, they held that sex stereotyping is actionable as 
discrimination on the basis of sex. The Court found that Miller had presented enough 
evidence that he was discriminated against because of his failure to conform to gender norms 
to proceed with his case. 

The ability of the LGBT community to present discrimination claims based on failure to 
conform to gender norms is crucial to the advancement of federal non-discrimination law. 

The Court’s, and by association. Sotomayor’s, ruling continued a line of positive decisions 
regarding sex stereotyping as a form of sex discrimination. Her decision indicates that she is 
sensitive to the discrimination faced by the LGBT community and respects the constitutional 
authority of Congress to provide statutory remedies for discrimination. As such, this case and 
the theory of sex stereotyping should be included in any line of questioning related to federal 
non-discrimination law, 

Equal Protection and Due Process 

In Holmes v. Artuz, ^ a gay prisoner who was employed by the prison to serve food sued the 
prison pro se after they removed him from his position because of his sexual orientation. 
Despite Judge Sotomayor’s acknowledgement that a prison inmate has no constitutional right 
to a specific prison job or to keep that job, Sotomayor denied defendants’ motion to dismiss 
and directed the Pro Se Office to advertise the case for six months to members of the Court’s 
Pro Bono Panel. Sotomayor therefore provided the plaintiff prisoner with another opportunity 
to make his case, recognizing that the ability of the plaintiff to retain counsel would 
significant improve the quality of the legal arguments advanced, 

Sotomayor also said, “this interval will also allow the Court to await potential guidance from 
the Supreme Court in Evans v. Romer which may elucidate further the equal protection rights 
of persons with homosexual, lesbian or bisexual orientation.”*’ Finally, Sotomayor notes in 
dicta that the plaintiffs allegation that he was removed from his job because of his sexual 
orientation may state a federal civil rights claim under Section 1 983 ' for violation of his Equal 
Protection rights. 

Her statement regarding Equal Protection rights is all the more telling because of the timing of 


Ud 

^Holmes V. .-Irtm, 1995 U S, Dist, LEXIS 15926. 1-2, (S.D.N.Y. 1995) 
Hd. 

’42 U.S.C. §1983 (LEXIS 2009). 
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the case. At the time, Roiner was before the U.S. Supreme Court. Sotomayor adopts the 
holding of several other circuits in what eventually becomes the holding in Romer; that bare 
animus directed toward gay individuals is not a legitimate state interest. This case illustrates 
that Sotomayor has a demonstrated understanding that discrimination on the basis of sexual 
orientation implicates Equal Protection rights. 

Her decision is cited in three district court opinions. In one opinion, Vega v, Artus,^ the 
District Court for the Northern District of New York cites Sotomayor’s opinion and order for 
the proposition that ■'sexual orientation has been held to be a basis for an equal protection 
claim under Section 198,').”'^ 

The Holmes case was the subject of a line of questioning by Senator Ashcroft during her 
confirmation hearing for the Second Circuit in 1997. Sotomayor gives a response to Senator 
Ashcroft’s loaded question regarding the creation of “special” constitutional rights that 
reflects her theory of judicial restraint and the proper deference to the role of a District Court 
judge. Senator Ashcroft presses her to admit she is in favor of “special” rights for 
“homosexuals,” Sotomayor refuses to engage with him. She states that “homosexuals have 
the same constitutional rights as every citizen of the United States which is not to have 
government action taken against them arbitrarily and capriciously," She says the Constitution 
should only be amended sparingly. 

Although this is not the strongest statement for LGBT equality, we are aware that it would not 
have been appropriate for her in a congressional confirmation hearing for a Court of Appeals 
position to talk about recognizing constitutional rights not yet addressed by the Supreme 
Court. Her opinion in Holmes indicates she does recognize that under the Equal Protection 
Clause, sexual orientation discrimination cannot be based on pure animus but must be 
rationally related to a legitimate government purpose. Again, her opinion in Holmes is telling 
because Romer had not yet been decided by the Supreme Court, 

Senator Sessions later questions her about the fact that she allowed the plaintiff prisoner a 
chance to find pro bono counsel for his case. She defends her decision and refers again to 
Romer. She reiterates that the Supreme Court was considering an Equal Protection claim that 
might “elucidate this area.” Again, here she is showing deference to the proper role of a 
District Court judge vis a vis the Supreme Court. 

Although her responses were measured, Sotomayor’s confirmation testimony deserves further 
probing. Her testimony underscores the need for the .Senate .Iiidiciary Committee to conduct a 
thorough examination of Sotomayor’s record, including her understanding of constitutional 
rights and the LGBT community. 

Conclusion 


Sotomayor record on issues of concern to the LGBT community is thin. We are pleased that 
overall, she has shown a willingness to follow precedent and exercise judicial restraint while 
using the power of the law to address discrimination. She has ensured that claims of 
discrimination in both employment and public accommodation cases are fully and fairly 
adjudicated. Importantly, she recognizes the role that courts play in the lives of every 
American. 


*2009 U.S. Dist. LEXIS 24860 (Mar. 26, 2009). 
^ Id. at 209. 
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However, her lack of public statements and judicial opinions on issues of vita! concern to the 
LGBT community make it vital that the Senate Judiciary Committee carefully probe 
Sotomayor’ views on Equal Protection and fundamental rights. The Committee must conduct 
a robust exploration of Sotoraayor’s judicial philosophy to ensure that she can preside over 
LGBT rights cases fairly. 
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Continuing Relevance of International Law in U.S. Legal System 

Human Rights Institute, Columbia Law School ' 

Leitner International Law and the Constitution Initiative, Fordham Law School 

Wednesday, July 8, 2009 


This memo outlines the continuing relevance of international law in the United States’ legal 
system. 

1. Enforceability of Ratified Treaties in U.S. Courts 

Traditionally, international treaties bear a presumption of judicial enforceability in the United 
States, The Supremacy Clause establishes treaties as judicially enforceable and supreme over 
state law.^ While the Supreme Court in Foster v. Neihon acknowledged the possibility that 
some treaties would not be judicially enforceable, the Court also recognized the presumption that 
treaties will generally be judicially enforceable as domestic law where they address private 
rights.^ 

This well-established presumption of judicial enforceability goes back to the founding era.'* In 
the 1796 case Ware v, Hylton, Justice Iredell distinguished between “executed” and “executory” 
treaty provisions: executed provisions were those that “requirejd] no further act to be done,” 
while executory provisions required the government to take some action.* Justice Iredell went 
on to explain that “(bjefore adoption of the U.S. Constitution, all such provisions would have 
taken effect as domestic law only //Congress on the American side, or Parliament on the British 
side, had written them into domestic law.”^ However, after the adoption of the Constitution, 
such further legislative action was no longer required in the U.S. for a treaty provision dealing 
with debt collection.^ In fact, the driving force behind including treaties in the Supremacy 
Clause of the U.S. Constitution was the fact that under the Articles of Confederation and 
Continental Congress, “[tjhe states’ detiance of America’s treaty obligations , . . convinced even 


‘ For additional information, please contact Risa Kaufman, Executive Director. Human Rights Institute, Columbia 
Law School at (212) 854-0706. or risa.kaufman@law.columbia.edu. 

^ “This Constitution, and the laws of the United States which shall be made in pursuance thereof; and all Treaties 
made, or which shall be made, under the authority of the United States, shall be the supreme law of the land; and the 
judges in every state shall be bound thereby, any thing in the Constitution or laws of any State to the contrary 
notwithstanding," U.S. CONST, art, VI, cl. 2. 

’27U.S. (2 Pet.) 253.314 (1829). 

See, e.g., Medellin v Texas. 128 S.Ct. 1346. 1392-93 (2008) (Breyer. J., dissenting) (offering an Appendix of 29 
Supreme Court decisions that considered treaty provisions to be self-executing); Asakura v. City of Seattle, 265 U.S. 
332 (1924) (invalidating a city ordinance chat denied the issue of pawnbroker licenses to non-citizens because it 
violated a treaty between Japan and the U.S.); Lessee of Pollard's Heirs v. Kihhe, 39 U.S. (14 Pet.) 353, 388 (1840) 
(“[IJt would seem to be settled by the Constitution: for if a treaty made under its authority, is a supreme law of the 
land, it would be a bold proposition [to assert] that an act of Congress must be first passed in order to give it effect 
as such.”); Ware v, Hylton, 3 U.S, (3 Dali.) 199 (1796) (invalidating a Virginia stale statute that conflicted with a 
treaty providing for recovery of Revolutionary War debts). 

^ Ware,l>U.S- (3 Dali.) at 272-73. 

^ Medellin, i 28 S.Ct. at 1378 (Breyer, J.. dissenting) (discussing Ware, 3 U.S. (3 Dali.) at 274-77). 

’ Ware, 3 U.S. (3 Dali.) at 276-77.' 
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the most ardent advocates of states’ rights at the [Constitutional] Convention that treaties should 
be the supreme law of the land.”* 

The presumption of enforceability remains unchanged by the Supreme Court’s decision in 
Medellin v. Texas. The Court in Medellin found insufficient evidence that the 1945 United 
Nations Charter, the Statute of the International Court of Justice ('TCJ”), and the 1963 Vienna 
Convention on Consular Relations and its Optional Protocol were intended to render ICJ 
judgments directly enforceable in the U.S, However, the majority was careful to indicate that 
this ruling did not prevent other treaties from being judicially enforceable, including those 
treaties subjecting the U.S. to the decisions of international bodies; “We do not suggest that 
treaties can never afford binding domestic effect to international tribunal judgments — only that 
the U.N. Charter, the Optional Protocol, and the ICJ Statute do not do so,”^ 

And, while some treaties may not be self-executing in U.S. courts, all ratified treaties remain the 
“supreme law of the land” and. under international law, impose an international legal obligation, 
not just a moral obligation on the United States. Moreover, the Executive still has a 
constitutional duty to “take Care that the Laws be faithfully executed,”" and Congress has 
authority to pass legislation necessary and proper to fulfill treaty obligations.'^ Further, under 
several ratified treaties. Congress has an obligation to enact legislation that implements these 
treaty obligations.'’ 

11. Customary International Law in U.S. Courts 

Customary international law- has long been recognized as a form of domestic law in the U.S. and 
applied by the Supreme Court: 

International law is part of our law, and must be ascertained and 
administered by the courts of justice of appropriate jurisdiction as 
often as questions of right depending upon it are duly presented for 
their determination. For this purpose, where there is no treaty and 
no controlling executive or legislative act or judicial decision, 
resort must be had to the cu.stoms and usages of civilized nations. 


* JERALD A. Combs, The Jay Treaty 27-28 (1970). See also Walter Stahr, John Jay 145-222, 271-338 (2005) 
(examining the history surrounding the American peace treaty with Britain, including the challenges of ratification 
in the Continental Congress); Tut; FEDERALl.sr No. 64 (John Jay) (defending the treaty power under the 
Constitution); cf. 2 The Records of the Federal Convention of 1787, at 29, 389 (Max Farrand ed., rev. ed. 1966) 
(describing offered supremacy clauses); 3 id. at 273, 286 (debating Supremacy Clause). This history is aptly 
captured in Henry Paul Monaghan, Article lU and Supranational Judicial Review. 107 COLUM. L. REV. 833, 844 & 
n.65 (2007), 

^ Medellin. 128 S.Ct. at 1364-65. 

Under the Vienna Convention, "[e)very treaty in force is binding upon the parties to it and must be performed by 
them in good faith." Vienna Convention on the Law of Treaties art. 26, May 23, 1969, 1 155 U.N.T.S. 331. 

" U.S. Const, an. II. sec. 3. 

Missouri V, Holland, 252 U.S, 416(1920). 

Internationa! Covenant on Civil and Political Rights, art. 2(2), Dec. 19. 1966, 999 U.N.T.S. 171 (entered into 
force Mar. 23, 1976); Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 
art. 4, Dec. 10, 1984, 1465 U N.T.S 85 (entered into force June 26, 1987). 

The Paqueue Hahana, I 75 U.S, 677, 700 (1900). 
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As Justice Souter expressed in Sosa v. Alvarez-Machain: “For two centuries we have affirmed 
that the domestic law of the United States recognizes the law of nations.”*’ Sosa reaffirmed the 
application of customary international law through the Alien Tort Statute.*^ 

Customary international law plays a useful gap-filling function in several other important areas 
of law,*^ including in cases considering piracy,** citizenship,*^ admiralty counterfeiting,^’ and 

treatment of ambassadors.^^ 

III. Resort to International Law in Interpreting Domestic Statutes and Constitutional 
Provisions 

The Supreme Couit has long held that the laws of the United States should be construed to be 
consistent with customary international law whenever possible. In 1804, the Charming Betsy 
case explained that “an act of Congress ought never to be construed to violate the law of nations 
if any other possible construction remains.’'“^ This canon of construction has since been applied 
in numerous Supreme Court cases.'"* In the absence of a clear expression of contrary intent, 
courts will assume that Congress did not intend to supersede customary international law.^^ 

Finally, since the beginning of our nation, the Supreme Court has resorted to international law in 
constitutional interpretation in cases involving individual rights, as well as in other contexts.^^ 


542 U.S. 692, 729-30 (2004), See also Banco NacUmal de Cuba v. Sahbaiino, 376 U.S. 398, 423 (1964) (“[I]t is, 
of course, true that United States couns apply international law as a part of our ow-n in appropriate circumstances.”); 
The Nereide, 13 U.S. (9 Cranch) 388 (1815) (Marshall. C.J.)(“lT]he Court is bound by the law of nations which is a 
part of the law of the land.*')- 

28 U.S.C. § 1350: Sosa. 542 U.S. at 716-25 (reviewing the history of the Alien Tort Statute and the Judiciary Act 
of ! 789 and concluding that ‘'the First Congress understood that the district courts would recognize private causes of 
action for certain torts in violation of the law of nations"). For example, the court in Fiiartiga v, Pena-Irala found 
that torture was prohibited by the law of nations, and it provided relief to family members of a torture victim under 
the Alien Tort Statute on those grounds. 630 F.2d 876. 883-84 (2d Cir. 1980). 

” See generally Sarah H. Cleveland, Ow Iniernational Consiitmion, 3 1 YaI£ J. iNT’l. L, 1 (2006). 

'’^See, e.g., United Stales v. Smith. 18 U,S.(5 Wheat.) 153(1820). 

’’ See. e g.. Shanks v. Dupont. 28 U.S. (3 Pet.) 242. 248 ( 1 830). 

See. e.g.. Martin v, Hunter’s Lessee, I4U.S.(i Wheal.) 304, 335 (1816); C/w/ro/m v, Georgia,2\J.S.(2 Dali.) 
419, 475(1 793). 

See, e.g.. United States v. Arjona, 120 U.S. 479 ( 1 887). 

See, e.g. In re BaU. 135 U.S. 403. 419 (1890): Hunter's Lessee. 14U.S.(1 Wheat.) at 335; 2 U.S. (2 

Dali.) at 475, 

Murry v. Charming Bei.sy. 6 U.S. (2 Cranch) 64 ( 1804) (Marshall. C.J.) 

See. e.g.. F. Hoffmann-La Roche Ltd. v. Empagran S.A., 542 U.S. 155. 164 (2004); Hartford Fire Ins. Co. v. 
California. 509 U.S. 764, 815 (1993) (Scalia, J., dissenting); Sale v. Haitian Centers Council. Inc.. 509 U.S. 155, 

178 (1993); Weinberger v, Rvssi. 456 U.S. 25, 32 (1982); McCulloch v. Sociedad Nacional de Marineros de 
Honduras. 312C.S. 10,21 (1963); Lauritzenv. Lansen, 245 V.S. 571,578(1953). 

“Though it clearly has constitutional authority to do so. Congress is generally presumed not to have exceeded . . . 
customary intemaiional-law . . , Harford Fire Ins., 509 U.S. at 815 (Scalia, J,, dissenting). 

See Cleveland, supra note 1 7. Note that while this memo primarily examines resort to international law^ — not 
citation of comparative practices of foreign states — U.S. courts also have a long history of resorting to comparative 
foreign law as persuasive, not binding, authority. See, e.g., Roper v. Simmons. 543 U.S. 551 (2005); Lawrence v. 
Texas. 539 U S. 558 (2003): Atkins v. Virginia. 536 U.S. 304 (2002); Vicki C. Jackson, Constitutional Law and 
Transnational Comparisons. 30 Harv. J.L. & PUB. POL'Y 191 (2006). For the purposes of this memo, it is 
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Resort to international law was particularly common at 
practice continues to be followed in a variety of areas.^^ 


the founding of the nation, and the 


important maintain the distinction between international law and comparative law, as the fonner is binding in the 
U.S, under Che circumstances discussed in this memo, while comparative law is not. 

■' See. e.g., Hamdi v. Rumsfeld., 542 U.S. 507, 520. 538 (2004) (recognizing that intemational law limits the scope of 
the President’s detention power and invoking the Geneva and Hague Conventions); Gruiter v. Bollinger, 539 U.S. 
306, 344 (2003) (Ginsburg. J.. concurring) (citing the Conventions on the Elimination of All Forms of Racial 
Discrimination and on the Elimination of All Forms of Discrimination against Women in support of proposition that 
affirmative action programs are encouraged but “must have a logical end point”); Gibbons v, Ogden, 22 U.S. (9 
Wheat.) 1 (1824) (Marshall. C.J.) (resorting to international law to interpret Congress’s power to regulate 
commerce); id. at 227 (Johnson. J.. concurring) ('‘[Tlhe definition and limits of [the power to regulate commerce] 
are to be sought among the features of international law.”). 
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Washington, DC 20510 


June 3, 2009 


Re: Confirmation of Judge Sonia Sotomayor 

Dear Senator Leahy 

I am pleased to write in support of the confirmation of Judge Sonia Sotomayor to the Supreme Court of the 
Unit^ States of America. There is no doubt that President Obama has made a nomination that is both 
historically significant and profoundly wise. Judge Sotomayor’s personal life story and professional 
accomplishments reflect the best this country has to offer, and her confirmation will go a long way to 
restoring confidence that appointments to high office will be made in this country on the basis of 
demonstrated merit, talent, hard work and ethical integrity. 

Judge Sotomayor is not by any stretch an unknown figure in the legal academy or the profession. Former 
students, classmates, professors and her colleagues both old and new know her personal integrity, 
intellectual brilliance, compassion, energy and courage. Though she is a top graduate with honors from 
two of the most elite institutions of higher learning in this country, she has moved through this life as a 
humble, generous and vibrant force for justice and fairness. The outpouring of enthusiasm and support for 
her confirmation has been deep and broad across all segments of our profession and communities. 

It is critically important that the confirmation process remain focused on the merits. Even a brief and 
cursory review of Judge Solomayor’s appellate opinions demonstrate a fair, balanced, indeed, rather 
mainstream approach to legal doctrine. Constitutional scholars may not agree with every opinion she has 
written on the Second Circuit, but Constitutional scholars never agree with each other on every point, and 
the record as a whole undeniably reflects a careful, thoughtful legal mind intent on faithful application of 
established precedent. Take, for example, her opinion in U.S. v, Santa, 180 F.3d 20 (1999). In that case. 
Judge Sotomayor upheld a lower court decision denying a motion to suppress evidence of crack cocaine 
discovered during a search incident to arrest. The arrest itself was based on an arrest warrant that had been 
previously vacat^, but never removed firom the New York State Police Information Network ("NYSPIN"), 
a statewide computer database that contains outstanding warrants. 

To be sure the integrity and accuracy of law enforcement databases implicate compelling liberty and 
privacy interests. The question whether and when the exclusionary rule should be applied to remedy and/or 
deter violations of constitutional rights as a general matter as well as the more particular issue whether the 
rule should be applied to suppress evidence obtmned in “good faith” reliance on erroneous computer data 
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are both issues that continue to vex the Supreme Court, as reflected in the dissenting opinions by Justices 
Ginsberg and Breyer in the more recent 5-4 decision of Herring v. United States, 129 S.Ct. 695 (2009). 
Although there is no way to predict how Judge Sotomayor would have ruled had she been on the Supreme 
Court when Herring was just recently decided, it is clear from the opinion in U.S. v. Santa, that as a Court 
of Appeals Judge, her decision in Santa was controlled by Arizona v. Evans, 514 U.S. 1 (1995). The string 
of errors that resulted in the Village Court’s failure to remove the vacated arrest warrant from the police 
computer database in Santa were rightly troubling to the Judge, but Evans established a "categorical 
exception to the exclusionary rule for clerical errors of court employees.” The errors made in Santa fit 
squarely within that pre-established framework, and the Judge’s careful assessment and application of 
Evans in Santa, despite her troubled concerns, reflect a respect for controlling precedent and judicial 
restraint that are entirely appropriate forjudges on our Courts of Appeal. 

Indeed, it is precisely her respect for precedent that best reflects her judicial temperament and illustrates the 
important contribution she will make to restoring our Constitutional doctrine to a fair and balanced 
expression of the rule of law. Take for instance, her opinion in Malesko v. Correction Services 
Corporation, 229 F.3d 374 (2000), Malesko provides a valuable lens into the kind of judging we can 
expect from Judge Sotomayor after her confirmation to the Supreme Court. Unlike Santa, which was 
controlled by the four comers of Evans and therefore called for faithful application of established precedent 
by the lower appeals court, Malesko was a case of first impression in the Second Circuit. Cases of first 
impression require appellate judges to engage in a kind of analysis that is not directly determined by the 
“four comers" of a controlling precedent and thus reflect a judge’s understanding of the competing 
interests, policy objectives and fundamental constitutional values that inform an entire area of law from 
which the judge must craft a new mle of decision for the particular case. 

Malesko is an especially significant case because it involves interpretation of the scope of a Bivens claim. 
Bivens, 403 U.S. 388 is a 1971 Supreme Court opinion that recognized for the first time an implied private 
right of action for damages against federal officers alleged to have violated an individual’s constitutional 
rights. It is a critically important vehicle for vindicating constitutional rights in the absence of a 
Congressionally established remedial scheme. The specific question in Malesko was whether an inmate of 
a privately run correctional facility could bring a Bivens action for violation of his constitutional rights 
against the private corporation running the prison under color of federal law. The inmate in question had a 
known heart condition, but was nevertheless forced to take the stairs rather than an elevator to his fifth floor 
room, causing him to sustain injuries when he suffered a heart attack and fell. In reversing the district 
court’s dismissal of the inmate’s complaint. Judge Sotomayor engaged in a careful analysis of the 
analytical inferences that can fairly be drawn from prior precedents on the scope of the Bivens claim. 

Unlike the district court, whose dismissal of the inmate’s claim purported to apply the 1994 Supreme Court 
decision in FDICv. Meyer, 510 U.S. 471, Sotomayor concluded that the Meyer's precedent barring Bivens 
claims against federal agencies did not proscribe Bivens claims against private corporations acting under 
color of federal law. 

As a rrratter of precedent, prior to Meyer, no Court of Appeals, other than the one under review in Meyer 
itself, had ever implied a Bivens action against a federal agency. By contrast, prior to Meyer several circuit 
courts had recognized Bivens claims against private corporations engaged in federal action. Thus, in the 
body of law preceding the Supreme Court’s decision in Meyer, federal agencies and private corporations 
had not been treated similarly, and there was therefore no reason to automatically conclude that a Supreme 
Court decision barring Bivens claims against federal agencies would likewise apply to bar such claims 
against private corporations. On the contrary, there were compelling reasons implicated in the policies and 
the constitutional values the Bivens action was originally established to vindicate from which a lower court 
could reasonably infer that the proscription barring Bivens actions against federal agencies did not apply to 
claims against private corporations. This is because “the primary goal of Bivens was to provide a remedy 
for victims of constitutional violations by federal agents where no other remedy exists, regardless of 
whether the official would be deterred in the future from engaging in such conduct.” Malesko, quoting 
Hammons at 706. With citations to Justice Harlan’s concurring opinion in Bivens, Sotomayor noted the 
fundamental unfairness of denying relief to an individual whose constitutional ri^ts have been violated 
“simply because he cannot show that future lawless conduct will be thereby deterred.” Malesko quoting 
Bivens at 406 (Harlan, J., concurring). She further noted that the Meyer Court’s concern that allowing 
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Bivens actions against federal agencies might undermine the deterrence purpose of Bivens did not apply in 
cases involving actions against private corporations where one would reasonably expect an “employer 
facing exposure to such liability would be motivated to prevent unlawful acts by its employees." Malesko at 
380. 

In so holding, Sotomayor’s decision in Malesko maintained a pre-established synunetry between the 
liability of federal agents for constitutional torts under Bivens and the analogous liability of state agents for 
constitutional torts under Section 1983. In 1982, the Supreme Court made it clear that private corporations 
violating constitutional rights under color of state law may be sued under Section 1983. Lugar v. 
Edmondson Oil Co„ 457 U.S. 922 (1982). Respect for Biven’s overriding purpose of providing redress for 
violations of constitutional rights warranted no lesser liability for private corporations violating 
constitutional rights under color of federal law. 

From this analysis, it is abundantly clear that Judge Sotomayor has the intellectual integrity, professional 
competence and judicial temperament to bring to the Supreme Court a keen understanding of the 
compelling interests at stake in providing remedies for violations of constitutional law. The notion that 
constitutional violations have constitutional remedies is a fundamental principle inherent in the very notion 
of government under the “rule of law.” It harkens back to the foundational precedent of Marbury v. 
Madison, where the Supreme Court in 1803 clearly and wisely asserted that the “very essence of civil 
liberty" consists “in the right of every individual to claim the protection of the laws whenever he receives 
an injury .. . The government of the United States has been emphatically termed a government of laws, and 
not of men. It will certainly cease to deserve this high appellation, if the laws furnish no remedy for the 
violation of a vested legal right." 

To be sure, Malesko is one of the cases in which the Supreme Court has reversed Judge Sotomayor. 

Malesko was reversed in a 5-4 decision authored by then-Chief Justice Rehnquist over the dissenting 
opinion of Justices Stevens, Souter, Ginsberg and Breyer with a concurring opinion by Justice Scalia. 
However, a close review of this reasoning in the Supreme Court’s opinion suggests that dissenters had the 
better argument. Against the backdrop of established precedents, and the more reasoned analysis of the 
dissenters, there is basts for Justice Stevens’ objection that “the driving force behind the Court’s decision is 
a disagreement with the holding in Bivens itself.” Malesko at 527-28 (Stevens, J. dissenting). As between 
Sotomayor’s careful analysis of the precedential history and underlying policies of the Bivens action and 
the unreasoned distinctions and bald assertions of disapproval through which Justices Rehnquist and Scalia 
led a 5-4 majority to curtail this important remedy, Sotomayor demonstrates the kind of judicial 
temperament that will restore credibility to a struggling Court much to the credit of our system of 
Constitutional government under the rale of law. 

To be sure, there is some tension between Judge Sotomayor’s decisions in Santa and Malesko. Clearly, one 
might conclude, as Justices Ginsberg, Stevens, Souter and Breyer did in Herring, that application of the 
exclusionary rale to suppress evidence obtained in good faith reliance on erroneous information contained 
in a law enforcement computer data base might encourage “policymakers and systems managers to monitor 
the performance of the systems they install and the personnel employed to operate those systems” Herring 
(Ginsberg, J. dissenting) - in the same way Sotomayor concluded that Bivens liability might encourage 
private companies “to be motivated to prevent unlawful acts by its employees.” Malesko at 380. Clearly, 
one might also conclude that an individual subject to unlawful arrest should not be denied a remedy 
“simply because he cannot show that future lawless conduct will be thereby deterred.” Bivens (Harlan, J. 
concurring) quoted in Malesko. Nevertheless, a fair analysis of this tension must take into account the very 
different contexts in which the Judge decided Santa, a case subject to the controlling precedent of a 
superior court, and Malesko, a case of first impression. Viewed in this light, the tension between her 
decisions in these cases is the best evidence of a judicial temperament that is both humble in its respect for 
the authority of controlling precedent and wise in its assessment of policies and values that our 
Constitutional jurisprudence must be made to uphold going forward. 

Based on the record of her opinions in these and other cases in Constitutional law, as well as her impressive 
record of professional accomplishments and personal achievement, I have no doubt that she will make a 
first rate Justice. I applaud her nomination and support her confirmation as not only the first Latina Justice 
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on this high court, but as living evidence that decisions regarding positions of high office in this country 
will be made on the merits under Obama Administration. 

If I can be of any further assistance, do not hesitate to contact me. 
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June 18, 2009 


Re: Confirmation of Judge Sotomayor 


Dear Senator l^ahy, 

I am pleased to supplement my letter of June 3, 2(K)9 in support of Judge Sotomayor’s confimation to the 
Supreme Court of the United States of America with the following review of the Judge’s methods of legal 
reasoning in the areas of 4^*" Amendment and Section 1983 Civil Rights Law. This letter reviews three 
representative examples of Judge Sotomayor’s opinions at the intersection of civil rights and 4th 
Amendment jurisprudence. These cases in chronological order are Anthony v. City of New York, 339 F.3d 
129 (2d Cir. 2003) in which Sotomayor wrote the court’s unanimous opinion; N.C. v. State of Connecticut, 
382 F.3d 225 (2d Cir. 2004) in which the Judge concurred in part and dissented in part; and Walczyk v. Rio, 
496 R3d 139 (2d Cir. 2007) where she concurred in the outcome, but wrote separately to address issues 
arising from the court’s qualified immunity analysis. Each of these three cases dealt with Section 1983 civil 
rights actions predicated upon claims that the government action at issue violated the plaintilTs 
constitutional rights under the 4th Amendment. As such, they provide particularly useful vehicles for 
understanding Judge Sotomayor’ s approach to legal reasoning, generally, and the 4th Amendment in 
particular. This is because Section 1983 provides an alternative to the exclusionary rule as a means of 
enforcing substantive 4th Amendment rights. 

The exclusionary rule has been a conttoversial mechanism for remedying constitutional violations because 
it falls to vindicate constitutional rights that produce no evidence of crime and the remedy it does provide is 
limited to the exclusion of evidence relevant to the truth-finding function of the criminal trial. As a result, 
concerns about the evidentiary impact of the exclusionary rule can have a restrictive impact on judicial 
interpretation of substantive 4th Amendment rights. By contrast, Section 1983 offers a remedial vehicle 
that relies on monetary damages and injunctive relief rather than the exclusion of evidence. It is thus 
available to a broader class of persons, including those who are injured by police or government 
misconduct that produce no evidence of criminal «:Uvity. In Section 1983 cases, the Individual’s interest 
in obtaining leg^ enforcement of her constitutional rights at times raises countervailing concerns about the 
distributive impact of awarding large monetary damages against municipalities, as well as concerns about 
fairness to individual police officers and government actors who cannot be expected to “keep abreast of 
every development in the case law or to recognize every implication of legal precedent for police conduct 
that courts have not previously considered." Walczyk, 496 F. 3d at 167 (Sotomayor concurring). 
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Because of the compelling interests at stake in the enforcement of ftindamental 4th Amendment rights to 
freedom from unreasonable searches and seizures and the fact that real life cases present an infinite and 
often unpredictable arrangement of particular circumstances, government practices, and evolving policies, 
this area of law often enough challenges judges to decide cases not governed by the four comers of 
established precedent. Judicious interpretation is critically important, and the excellence of a judge’s 
interpretative efforts depends on producing a just outcome in the particular case through the articulation of 
generally applicable rules that successfully balance the competing interests in a fair and reasonable manner 
for a sustainable future set of similar cases within a framework that reconciles pre-existing precedential 
authorities. In this way, judicial excellence produces justice in the particular case and contributes to the 
intelligibility of law through the extension and reconciliation of prior precedents in new situations. 

Measured against this standard of judicial excellence, a careful analysis of Judge Sotomayor’s opinions in 
these cases provides ample evidence of a fair and reasonable legal mind, whose judicial philosophy cannot 
in any way be characterized as being either “pro-police" or “pro-claimanttdefendant.” Her decisions reflect 
a very close reading of, and fidelity to, pre-existing precedents informed by rigorous attention to the factual 
circumstances and evidentiary record against which she evaluates the applicability of invoked precedents to 
the particular case at hand. Her opinions reflect judicial empathy for the suffering of claimants injured by 
government misconduct, moderated by concern for the interests of other parties likely to be affected by a 
finding or denial of liability, both in the particular case and over the range of cases that forseeably might be 
governed by the constitutional rule articulated in the case. 

Anthony v. COy of New York is a 2003 decision in which Judge Sotomayor wrote the opinion for a 
unanimous decision by a three judge panel of the Second Circuit. The case involved a Section 1983 civil 
rights action by a disabled woman with Down Syndrome, who was seized and involuntarily hospitalized in 
a psychiatric ward by officers responding to a 91 1 call from the apartment the woman shared with her 
sister. The lawsuit alleged four different violations of the 4th Amendment, challenging the constitutionality 
of the officers’ warrantless entry into her apartment, the warrantless seizure of her person without probable 
cause to believe she was a danger to herself or to others, as well as the constitutionality of the hospital’s 
involuntary detention and forced urine analysis. 

The Judge affirmed the lower court's holding that the officers’ warrantless entry into the woman’s home 
was supported by exigent circumstances insofar as the police were responding to "a plea for help from a 
terrified woman who claimed to be under attack." Exigent circumstances are a well settled exception to the 
4th Amendment’s requirement that entry and search of a person’s home must be supported by a warrant 
based on probable cause. In affirming the lower court’s dismissal of her search and seizure claims against 
the hospital for the forcibly administered blood and urine analyses and her involuntary confinement, the 
Judge also applied well settled precedents upholding the constitutionality of warrantless blood and urine 
tests as reasonable searches when justified by “special needs” beyond generalized law enforcement 
purposes. In this case, the district court had found that the tests were not conducted for the general law 
enforcement purpose of obtaining evidence of crime, but rather because the delusional and paranoid 
behavior the woman exhibited to the hospital staff required testing to enable the staff to diagnosis and treat 
her condition. Her behavior also justified her involuntary confinement because it provided reasonable 
grounds for the hospital staff to believe she was a danger to herself or to others. Id. at 142. 

Turning to the issues arising from the officers’ warrantless seizure, the Judge noted that a warrantless 
seizure for purposes of involuntary hospitalization “may only be made upon probable cause, that is, only if 
there are reasonable grounds for believing that the person seized is dangerous to herself or to others," In 
this case, there was conflicting evidence as to the woman’s behavior prior to the officers’ seizure. Read in 
the light most favorable to the plaintiff, the evidence credited by the Judge indicated that the woman was 
sitting calmly and quietly in the apartment while the police conducted the search and attempted to contact 
her legal guardian. In light of this evidence, there was certainly justification from which a lower court 
could have found that the officers’ decision - to nevertheless handcuff and transport this disabled woman to 
involuntary confinement in a psychiatric ward - violated her clearly established right to be free from 
unreasonable seizure. 
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The Judge declined to reach this issue. Instead the Judge turned to the doctrine of qualified immunity and 
held that even if the seizure may have violated the woman’s 4th Amendment rights for lack of the requisite 
probable cause, the police officers who executed the seizure were shielded from liability in their individual 
capacities under the doctrine of qualified immunity which prevents liability where the police officer’s 
conduct “does not violate clearly established statutory or constitutional rights of which a reasonable person 
would have known." 

The Judge's reasoning in this case relies on a previously articulated framework for qualified immunity 
which established a two-pronged analysis in which the “clearly established” nature of the right, in this case, 
the right not to be seized absent probable cause to believe one is a danger to self or others, is insufficient to 
defeat the defense of qualified immunity. Officers confronting liability in their individual capacities are 
entitled to immunity from liability if (1) their conduct does not violate clearly established constitutional 
rights, or (2) it was objectively reasonable for them to believe their acts did not violate those ri^ts. 

Anthony at 138. 

In this case, absent a procedurally inappropriate crediting of testimony unfavorable to the plaintiff, it might 
reasonably have been decided that the seizure violated the woman’s clearly established right. Certainly, 
mentally disabled persons have a clearly established right not be seized and involuntarily hospitalized by 
officers responding to their 91 1 calls for assistance if there is no probable cause to believe that they are a 
danger to themselves or others. Thus the qualified immunity defense succeeded in this case not because the 
woman’s rights were not clearly established, but because of the Judge’s determination that it was 
objectively reasonable for the officers to execute the seizure in compliance with an order of a superior 
officer to seize the woman and remove her to the hospital. “Plausible instructions from a superior or fellow 
officer support qualified immunity where, viewed objectively in light of the surrounding circumstances, 
they could lead a reasonable officer to conclude that the necessary legal justification for his actions exists." 
Id. 

N.G. V. State of Connecticut is a Section 1983 case decided the year after Anthony. In this case, the 
parents of two minor girls brought a Section 1983 class action lawsuit challenging the constitutionality of 
the juvenile strip search policies in use at Connecticut’s juvenile detention centers as violations of the 
minors’ 4th Amendment rights. The lawsuit sought damages on behalf of juvenile status offenders such as 
runaways and truants, juveniles arrested for non-criminal offenses, and juveniles charged with minor 
offenses. The case reviewed the constitutionality of three categories of juvenile strip searches pursuant to 
which detained children were strip searched under the detention center’s policy; (1) strip searches 
conducted after transfer from one detention center to another - which the court declared unconstitutional; 
(2) strip searches based upon reasonable suspicion - which the court upheld; and (3) suspicionless strip 
searches upon “initial int^e” regardless of the reason for the child’s detention - which the court also 
upheld. Judge Sotomayor concurred with the court’s opinion in all but the last. 

The two children whose parents brought the class action were juvenile status offenders detained under a 
provision of Connecticut law authorizing detention of juveniles adjudicated to be members of “families 
with service needs.” Plaintiff S.C. was fourteen years old at the time of her “initial intake.” She had a 
history of mental illness, suicide attempts, self-mutilation, sexual activity with older men, drug and alcohol 
abuse, and drug peddling. She was subject to detention for failure to comply with a court order to stay at 
home or at institutions where she had been placed. From her initial intake in July 2000 to January 2001, 
she was strip searched pursuant to each of the three categories for a total of eight strip searches in a six 
month period. Plaintiff T.W. was thirteen years old at the time of her initial intake. She had a history of 
truancy, and possible mental health issues. She was strip searched twice, the first time when the superior 
court ordered her detention for failure comply with a court order to attend the seventh grade and the second 
time when she was transferred from the first detention center to another. 

At issue was the scope of an exception to the 4th Amendment’s requirement of a warrant and probable 
cause. The “special needs” exception is a judicially crafted exception to the requirement that searches be 
conducted pursuant to judicially authorized warrants based on probable cause. It has previously been 
recognized in situations when the government asserts “special needs” independent of the generalized law 
enforcement interest in discovering evidence of criminal activity. Because this exception is based on the 
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reasonableness of dispensing with the warrant and/or probable cause requirement in the particular situation 
under review, determining the limits and scope of the exception requires careful balancing of the 
compelling interests at stake. 

In affirming the constitutionality of suspicionless strip searches conducted upon “initial intake” into the 
State’s detention centers, the majority acknowledged the admittedly compelling interest in protecting 
psychologically vulnerable children from the foreseeable harm caused by searches uniformly understood to 
be particularly intrusive, humiliating and traumatic. They nevertheless concluded that this interest was 
outweighed by the state’s interest in protecting children from the harm they could inflict upon themselves 
or each other by undiscovered contraband concealed on their person upon intake into a juvenile detention 
center. The majority further reasoned that the state’s interest in detecting child abuse and deterring future 
attempts to smuggle concealed contraband provided additional justifications outweighing the interest in 
protecting children from the concededly more severely adverse psychological effect such strip searches 
were likely to have on children, than adults, who under established precedents could not constitutionally be 
strip searched absent individualized suspicion. 

Judge Sotomayor’s dissent is exemplary in its reasoned assessment of the competing interests, factual 
record, and prior precedents. First, the Judge concedes that the government’s special needs are more 
compelling in the context of juvenile detention centers, than other contexts where the “special needs” 
doctrine has not authorized strip searches absent individualized suspicion. Indeed, her holding is a narrow 
one that does not establish a blanket prohibition against strip searching juveniles on initial intake into a 
detention center, but would restrict such searches to instances in which there is individualized reasonable 
suspicion. Her holding is aninwted, on the one hand, by the intense intrusion reflected in the pardcuiar 
facts of the case, which only the Judge found sufficiently conr^ielling to recount: 

The case before us presents facts that provoke all of our typical concerns about strip 
searches. The detention facility officers on numerous occasions ordered appellants - 
troubled adolescent girls facing no criminal charges-to remove all of their clothes and 
underwear. The officials inspected the girls' naked bodies front and back, and had them 
lift their breasts and spread out folds of fat. The young girls described the process as 
embarrassing and humiliating. Indeed, T.W. cried throughout one of her searches. During 
one of S.C.’s searches, two other detainees were present. The juvenile detention facilities 
perform similar searches on every girl who enters, notwithstanding the fact that many of 
them - indeed, most of them - have been victims of abuse or neglect, and may be more 
vulnerable mentally and emotionally than other youths their age. MG. at 239 

This attention to the record evidence of the girls’ particular experiences reflects an appropriate degree of 
judicial empathy, not evident in the more abstract concessions through which the majority acknowledges - 
only to discount - the particultu’ vulnerabilities of minor girls to the extreme humiliation strip searches are 
known to impose on anyone subjected to them. The Judge’s objection to the state’s policy of conducting 
suspicionless strip searches of all juveniles admitted to the juvenile detention centers in favor of a narrower 
authority to conduct such searches based on individualized reasonable suspicion reflects a careful balancing 
in which the Judge’s obvious empathy for the girls’ suffering is balanced against her assessment of the 
government’s special needs to ensure the safety of all of the children admitted to the state’s detention 
center. 

Turning to the interests the state asserts, and the majority accepts, as a basis for its “special need” to 
conduct the suspicionless strip searches at issue. Judge Sotomayor examines the weight of the state’s 
asserted interests through a careful review of the evidence and concludes after rigorous examination of the 
factual record that there is simply no evidence to suggest that the government’s interest in detecting 
contraband, deterrence or detecting child abuse is sufficient to justify “a highly degrading, intrusive strip 
search absent any individualized suspicion that the particular individual ordered to disrobe possesses 
contraband.” M.G. at 244. This conclusion is not based on a personally subjective value determination that 
the juvenile’s dignity and privacy interests outweigh the state’s detection and deterrence interests, but 
rather on the unremarkable grounds that the state’s own record evidence provides no factual basis for 
believing that suspicionless strip searches will advance these interests, and plenty of reason to believe they 
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have not and will not, notwithstjuiding the adverse psychological effects they have and will most certainly 
produce in the children subjected to them. Given the lack of evidentiary support that suspicionless strip 
searches actually advance the state’s asserted interests in detection and deterrence, the Judge was surely 
correct to conclude that these interests cannot reasonably outweigh the dignity and privacy interests such 
searches concededly infringe. 

Judge Sotomayor’s highly reasonable dissent from the majority’s factually unsupported assertion that 
suspicionless strip searches advance the state’s interest in detection and deterrence is further buttressed by 
her analysis of the relevant precedents. This analysis illustrates a method of legal reasoning that is 
relentlessly faithful to the integrity of judicial precedential analysis even as it is attentive to doctrinal gaps 
in pre-existing precedents and faithful to the policy objectives and constitutional values that should inform 
the legal analysis through which existing precedents are extended to cover these gaps. For example, the 
Judge takes issue with the fact that the majority’s opinion neglects to discuss closely analogous precedents 
that cut against its holding even as it asserts the special "pertinence” of a case the Judge persuasively 
argues is not ‘‘pertinent at all.” 

The cases neglected by the majority include three cases in which the Second Circuit refused to allow 
suspicionless strip searches of students by teachers, prison correction officers pursuant to a random strip 
search policy designed to advance the govemiront’s compelling interest in maintaining prison security, 
internal order and discipline, and people entering our national borders. Id. at 240-41. In none of these cases 
did the government’s special needs justify eliminating the requirement of individualized suspicion, and 
while the precedents were not directly on point, being strip search cases, the three cases are at least 
arguably more analogous to the girls’ case, than the majority’s ‘‘especially pertinent” precedent, which had 
nothing to do with the constitutionality of strip searches, but instead involved “blood tests of convicted 
adult sex offenders held in prison." Id. at 241, criticizing the majority’s reliance on Roe v. Marchotte, 
discussed at 231. Indeed, the Judge notes that the Second Circuit has never before found that a strip search 
in the absence of any individualized suspicion was reasonable. Id. at 239, and her dissent in this case 
provides a reasoned basis for refusing to extend the “special needs” doctrine to allow such searches against 
particularly vulnerable children based on no factual evidence that such searches actually advance the state’s 
asserted interests. 

Precedential analysis proceeds through a process of analogical reasoning, which requires judges to fairly 
identify the factors that warrant the application of a particular precedent to a factual situation that is similar 
in some ways and different in others. This process of culling through similarities and differences is an 
analytical challenge that cannot be effectively performed without a fair and careful assessment of the 
objectives and values that link the doctrinal ruling to the specific facts of the case. The notion that the 
constitutionality of a strip search is more fairly assessed through an examination of prior precedents dealing 
with strip searches, rather than those dealing with drug tests, is eminently reasonable and fair. 

Similarly, it is undeniably superior to ground constitutional rulings on the empirical reality revealed by an 
evidentiary record than to ground such rulings on unsubstantiated assumptions that the strip search of a 
child is the kind of “search a reasonable guardian ... mi^t undertake.” Id. at 236. As a method of legal 
reasoning, judicial attention to record evidence and empirical reality ensures that constitutional doctrine is 
informed by a reality-based assessment of its impact on real interests and practices, rather than those 
assumed for the purposes of justifying a doctrinal outcome. Without this reality check, judges are freed 
from the constraints of fact and can justify any doctrinal outcome on the basis of unverified assumptions 
about the benefits it will confer or die harms it will prevent. Judge Solomayor’s method of legal reasoning 
demonstrates a willingness to be checked by reality and governed by precedent — in a way that the 
majority’s opinion, from which she dissents in this case, unfortunately does not. 

Walczyk v. Rio is a 2007 decision in which a panel of the Second Circuit took up a Section 1983 civil rights 
action in which a suspect raivsed various constitutional challenges, the most pertinent to this analysis being 
his allegation that the police officers’ failure to disclose that the suspect had not lived in his mother’s home 
for over seven yeare deprived the warrant issued to search her residence of probable cause. Judge 
Sotomayor concurred in the court’s resolution of all of the 4th Amendment issues in the case, but wrote 
separately to express her disagreement with the qualified immunity analysis the court applied to determine 
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whether the failure to disclose this and other facts constituted material omissions in violation of the 
suspect’s clearly established right to be free of searches not based on probable cause. 

In performing its analysis of the qualified immunity defense, the majority in Walczyk concluded that the 
officers might still be entitled to qualified immunity notwithstanding the court’s determination that the 
search warrant issued to search the mother’s residence was not supported by probable cause. This is 
because under the majority’s analysis, the violation of a clearly established constitutional right, such as the 
right to be free of searches not supported by probable cause, will not deprive an officer of qualified 
immunity “if he can establish that there was arguable probable cause." Id. at 163. “Arguable probable 
cause exists if either (a) it was objectively reasonable for the officer to believe that probable cause existed, 
or (b) officers of reasonable competence could disagree on whether the probable cause test was met.” Id. 

In her concurring opinion Sotomayor takes issue with the majority’s qualified immunity analysis: 

The portion of the majority's qualified immunity discussion that I find objectionable 
reads as follows: “If the right at issue was not clearly established by then existing 
precedent, then qualified immunity shields the defendant. Even if the right at issue was 
clearly established in certain respects, however, an officer is still entitled to qualified 
immunity if ‘officers of reasonable competence could disagree’ on the legality of the 
action at issue in its particular factual context.” Maj. Op. at 154 (quoting Malley v. 

Briggs, 475 U.S. 335, 341, 106 S.Q. 1092, 89 L.Ed.2d 271 (1986)). These two sentences 
and the citation to Malley reveal the two flaws I see in this circuit's approach to qualified 
immunity. First, our approach splits the single question of whether a right is “clearly 
established" into two distinct steps, contrary to Supreme Court precedent. Second, we 
demand a consensus among alt hypothetical reasonable officers that the challenged 
conduct was unconstitutional, rather than positing an objective standard of 
reasonableness to which defendant officers should be held, as the Supreme Court has 
repeatedly instructed us to do. Id. at 165-66 

The remarkable thing about this concurrence is that it appears to repudiate the fi-amework the Judge herself 
applied in Anthony v. City of New York, when she dismissed die 4th Amendment claim of the mentally 
disabled woman who was involuntarily hospitalized in a psychiatric ward by the officers responding to her 
91 1 emergency call. In that case, the facts most favorable to the plaintiff provided grounds for concluding 
that the officers violated her clearly established right to be free of warrantless seizure from her home in the 
absence of probable cause to believe she was a danger to herself or to others. In that case, the Judge 
concluded that the officers were nevertheless entitled to qualified immunity under the two prong test 
attributed to Malley v. Briggs. See Anthony, 339 F.3d at 138. 

To be sure, the Judge is certainly right to conclude, as she did in her Walczyk concurrence, that “by splitting 
the ‘relevant dispositive inquiry’ in two, [the majority’s approach) erectjs] an additional hurdle to civil 
rights claims against public officials that has no basis in Supreme Court precedents.” Walczyck, 496 F.3d at 
166. It is also a fair reading of the Supreme Court’s precedents up to then to conclude that “the Supreme 
Court does not follow this “clearly established” inquiry with a second ad hoc inquiry into the 
reasonableness of the officer's conduct. Once we determine whether the right at issue was clearly 
established for the particular context that the officer faced, the qualified immunity inquiry is complete.” Id. 
at 166-7. This apparent change in the Judge’s approach to the qualified immunity doctrine cannot by any 
stretch be attributed to a pro-defendant/client bias insofar as she agrees with the majority that “questions of 
disputed fact preclude juicial resolution of whether the officers are entitled to qualified immunity for their 
search of [the mother’s] house”, and the Judge herself recognizes that the distinction she is drawing is “a 
fine one.” Id. at 168. 

She is correct, however, to say that it has real consequences, if not in the case at bar, then in future cases 
such as Anthony v. City of New York, where the officers’ treatment of the plaintiff not only violated a 
clearly established right, but the officers’ failure to reflect the standards of treatment taught in the City’s 
training programs for handling non-violent disabled persons might arguably be found to be objectively 
unreasonable. As such, the Judge’s concurrence in Walczyk reflects perhaps an evolution in the Judge’s 
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understanding of the restrictive consequences the qualified immunity doctrine may have if it operates to 
shield misconduct that unduly undermines the enforcement of clearly established constitutional tights. 

Based on the foregoing analysis, Judge Sotomayor’s judicial philosophy in the area of 4th Amendment 
jurisprudence cannot fairly be categorized in simplistic pro-state or pro-individual terms. This is because 
its primary focus is a reasoned application of existing precedent, informed by rigorous analogical 
reasoning, evidentiary scrutiny and ever more profound reflection on the policy objectives and 
constitutional values at stake in the articulation of constitutional doctrine. This rich and complex analysis 
likewise cannot be reduced to simplistic classifications based on whether the outcome allows liability or 
denies it. In N.G., this is evidenced by the fact that the Judge’s determination that the state’s policy of 
performing suspicionless strip searches upon initial intake into the juvenile detention centers ^d not mean 
that the state might not justify strip searches, including the searches of the girls in the case, based on 
individualized suspicion. It is similarly evidenced by the fact that the Judge’s objections to the qualified 
immunity analysis performed in Walczyk do not lead her to an outcome different from the majority’s in that 
ease, though the approach she articulates in her Walczyk concurrence might perhaps have produced a 
different, and arguably fairer, outcome had she used that approach in Anthony v. City of New York. 

In sum, based on a careful analysis of these and other constitutional law decisions Judge Sotomayor has 
delivered over the years, I am pleased to submit this case review as a supplement my letter of June 3 in 
support of her nomination and confirmation to the Supreme Court of the United States of America. As I 
indicated in that letter, and reaffirm through this supplemental review of her appellate work product, there 
is no doubt that President Obama has nominated a candidate whose intellectual integrity, professional 
competence and manifest record of judicious temperament will make her a very fine Associate Justice. If I 
can be of any further assistance, please do not hesitate to contact me. 



Elizabeth M. Iglesias 
Professor of Law & Director 
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Opposition to Judge Sotomayor’s Nomination to the U.S. Supreme Court 

Personal Testimony to the United States Senate Judiciary Committee 

Honorable Chainnan and Esteemed Members of the Senate Judiciary Committee, 

My name is Tim Jeffries. I live in Scottsdale, Arizona with my wonderful wife and 
youngest daughter. 1 appreciate the humbling invitation to provide my personal testimony in 
opposition to the Honorable Judge Sotomayor’s appointment to the U.S. Supreme Court. The 
views I express here today are my own and not the views of any organization 1 may reference. 

By way of introduction, 1 come from a blue-collar family of plumbers, truck drivers, 
police officers and military veterans. My father’s grandfather served in the Union Army during 
the Civil War and later rode for the Pony Express. My mother’s grandparents emigrated from 
Portugal to America in the early 1900’s with no money in their pockets and no English in their 
vocabularies. 1 earned an undergraduate degree from Santa Clara University, and an MBA from 
Duke University. In addition to my various business endeavors, I serve on several noble, non- 
profit boards, e.g. Parents of Murdered Children (POMC), the National Organization for Victims 
Assistance (NOVA), and the Arizona Voice for Crime Victims. 

Similar to thousands of other simple, hard-working Americans, my involvement in the 
crime victims’ support movement was borne from unimaginable tragedy. On November 3, 1981, 
my beloved older brother, Michael, was kidnapped, beaten, tortured and murdered by a transient 
gang of street criminals in Colorado Springs, Colorado. The two murderers stabbed my dear, 
defenseless brother 65 times, and ultimately killed Michael by slashing his throat and crushing 
his skull with the heel of a remorseless, blood-soaked boot. 

Based on Federal Crime Statistics, approximately 17,000 people are murdered every year 
in America. On average, someone is murdered every 31 minutes, and more people are murdered 
every 10 weeks in America than were brutally and horribly murdered on September 1 1, 2001, 
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Tragically, approximately 11 5,000 people have been murdered in America since September 1 Uh. 
This gut-wrenching level of murder in America exceeds the approx, population of Santa Clara, 
California, or Gresham, Oregon, or Peoria, Illinois, or Allentown, Pennsylvania. 

Further compounding this epic national crisis, other violent crimes are committed at an 
appalling rate in America. Based on the “Crime Clock” produced by the Office for Victims of 
Crime (OVC) in the U.S. Department of Justice, someone is raped every 1.9 minutes in America. 
Someone is subjected to aggravated assault every 36.9 seconds in America. And, an instance of 
child abuse or neglect is reported every 34.9 seconds in America. 

Making matters worse, this breathtaking spectrum of heinous violence in America does 
not receive the consistent political action it warrants and the constant media focus it deserves. 

The true horror and verifiable existence of evil in our country are often minimized, if not 
trivialized, with well-intentioned yet sadly misguided equivocations about the troubled lives of 
guilty criminals and their various personal circumstances. Unfortunately, based on public 
statements. Judge Sotomayor has repeatedly offered misplaced sympathy for criminals despite 
the fact that justice exists to protect the innocent and punish the guilty. 

On April 20, 1999, at the Columbia Law School Public Service Dinner, Judge Sotomayor 
stated, “It is all too easy as a prosecutor to feel the pain and suffering of victims and to forget 
that defendants, despite whatever illegal act they have committed, however despicable their acts 
may have been, the defendants are human beings who have families and people who care for and 
love them.” 
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On January 17, 1995, upon receiving the Hogan-Morgenthau Award, Judge Sotomayor 
stated, . .the end result of legal process is to find a winner. However, for every winner there is 
a loser, and often the loser is himself or herself a victim of the ills of our society.” 

On July 12, 1993, at the Federal sentencing hearing fora convicted cocaine dealer, Judge 
Sotomayor apologized to the cocaine dealer for having to send him to Federal prison. She stated 
the mandatory five year sentence was “a great tragedy for our country.” She also stated she 
hoped the cocaine dealer “will appreciate that we all understand that you were. . .a victim of the 
economic necessities of our society, but unfortunately there are laws I must impose.” 

In a memorandum dated March 24, 1981, Judge Sotomayor and two colleagues from the 
Puerto Rican Legal Defense and Education Fund (PRLDEF) strongly opposed “the restoration of 
the Death Penalty in the State of New York,” and concluded that the death penalty for murderers 
“creates inhuman psychological burdens for the offender and his/her family." 

Having viewed the autopsy photos of my massacred brother and heard the heart-breaking 
stories of thousands of victims and survivors of violent crimes in America, 1 believe Judge 
Sotomayor’s sympathy for criminals at the expense of the “burdens” carried by criirie victims is 
unworthy of our nation’s highest court where public safety and protection of the innocent should 
be paramount. This is particularly important because the most horrific crimes in America 
disproportionately impact the poor, disadvantaged and defenseless. These are the very innocent 
people who actually need government’s protection, support, and clear-minded distinction 
between innocent and guilty, right and wrong, good and evil. 

Sadly, the U.S. Supreme Court is one public institution that has often undermined, rather 
than aided, the effort to control violent crime in America. At times, animated by a misguided 
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sympathy for criminals and their troubled lives, the Supreme Court has fashioned legal 

technicalities that have often undermined the prosecution of violent criminals. In essence, the 

Supreme Court has waged a legal war of attrition against the death penalty, creating new rules 

that generate endless appeals and place too much emphasis on the convicted murderer’s 

background rather than the heinous crime of which the killer has been convicted. 

Amazingly, a high number of the U.S. Supreme Court’s recent decisions in favor of law 

enforcement and public safety have been decided by only a 5 to 4 vote. For example, in 2002, the 

Supreme Court upheld the State of California’s “Three Strikes Law” by a mere 5 to 4 vote. In 

recent years, the majority of the Supreme Court cases upholding a death sentence have also been 

decided by a slim 5 to 4 margin. With the change in one vote, it is quite possible the Supremo 

Court could make it virtually impossible to enforce the death penalty for even the most brutal 

and villainous murders. The Supreme Court could prevent the great states in our union from 

locking up repeat felony offenders, and allow an array of violent criminals to walk free on mind- 

numbing legal technicalities. Without a doubt, every vote on the Supreme Court counts. 

Whereas Judge Sotomayor’s biography is admirable and compelling, 1 am troubled she 

ha.s regularly offered well-intentioned yet misguided sympathy to criminals without notable 

deference to the pain, suffering and “burdens” of crime victims. I believe Judge Sotoraayor’s 

public statements regarding the sympathetic treatment of criminals show where her true empathy 

resides and should disqualify her from further consideration for our nation’s highest court. 

I can assure you countless simple, hardworking Americans such as me arc tired of the 

partisan acrimony on regular display in our nation’s capitol. Support for public safety and crime 

victims should be compelling non-partisan issues in our country. Despite the pressures you must 
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confront during your deliberations, I believe these personal observations based on the Judge 
Sotomayor’s public statements should serve as contributing and motivating factors for your non- 
partisan vote in opposition to her appointment to the U.S. Supreme Court. 

Based on Federal Crime Statistics, approx. 50 people will be murdered in America today. 
760 people will be raped in America today. 2,340 people will be subjected to aggravated assault 
in America today. 2,480 instances of child abuse or neglect will be reported in America today. 1 
beseech you to recognize these are not simply statistics. These are victims of violent crimes with 
“burdens” they will carry for the rest of their lives. The.se arc the innocent people worthy of our 
empathy. These arc the people who cry for Justice to protect the innocent and punish the guilty. 

In closing, when 1 informed my wonderful mother her firsl-bom child, our dear Michael, 
had been brutally and horribly murdered she cried from a place a man simply does not possess. I 
offer this personal testimony in thanksgiving for the gentle, loving strength she has provided me 
despite the enormous “burdens” she continues to carry. In addition, 1 humbly request you say a 
prayer for my mother on Tuesday, July 21, 2009, when we will attend yet another parole hearing 
for one of my brother's murderers at the Sterling Correctional Facility in Sterling, Colorado. 

God bless you. God bless Judge Sotomayor. And, God bless America. 

1 would be honored to answer any questions you have at this time. 
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Kaufman Opening Statement at Supreme Court Nomination Hearing of Judge Sonia Sotomayor 

Welcome, Judge Sotomayor, and welcome also to your family and friends. Like my colleagues, I 
want to congratulate you on your nomination. 

We are now beginning the end of an extraordinarily important process. Short of voting to go to 
war, the Senate's constitutional obligation to "advise and consent" on Supreme Court nominees is 
probably our most important responsibility. 

Supreme Court justices serve for life, and once the Senate confirms a nominee, she is likely to be 
affecting the law and American lives much longer than many of the Senators who confirmed her. 

The "advise and consent" process for this nomination began after Justice Souter announced his 
intent to resign and President Obama consulted with members of both parties before making his 
selection. It has continued since then, with help from an extensive public debate amongst 
analysts and commentators, scholars and activists, both in the traditional press and in the 
blogosphere. 

This public vetting process, while not always accurate or temperate, is extremely valuable both 
to the Senate and to the public. One of the great benefits of a free society is our ability, 
collectively, to delve deeply into an extensive public record. We've seen a wide-ranging 
discussion of the issues, in which anyone can help dissect and debate even the most minute legal 
issue and personal expressions of opinion. 

In another, less public part of the process. Judge Sotomayor has met with close to 90 percent of 
the Senate. Those meetings, too, are extremely useful. I know 1 learned a great deal in my 
meeting, and I'm confident that my colleagues did as well. 

For me, the critical criteria forjudging a Supreme Court nominee are the following: A first-rate 
intellect, significant experience, unquestioned integrity, absolute commitment to the rule of law, 
unwavering dedication to being fair and open-minded, and the ability to appreciate the impact of 
court decisions on the lives of ordinary people. Based on what we've learned so far, this is an 
impressive nominee. 

Judge Sotomayor, I am confident that this hearing will give this committee, and the rest of the 
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Senate, the information we need to complete our constitutional duty. As senators, 1 believe we 
each owe you a decision based upon your record and your answers to our questions. That 
decision should not turn on empty code words like "judicial activist," or on charges of guilt by 
association, or on any litmus test, instead, we should focus on your record and your responses, 
and determine whether you have the qualities that will enable you to serve well ail Americans, 
and the rule of law, on our nation's highest court. 

As my colleagues already have noted, your rise from humble beginnings to extraordinary 
academic and legal achievement is an inspiration to us all. And 1 note that you would bring more 
federal judicial experience to the Supreme Court than any justice in over 100 years. 

You also have incredibly valuable practice experience, not only as a prosecutor but also as a 
commercial litigator. In terms of your judicial record, you appear to have been careful, 
thoughtful, and open-minded. In fact, what strikes me most about your record is that it seems to 
reveal no biases. You appear to take each case as it comes, without predilection, giving full 
consideration to the arguments of both sides before reaching a decision. 

When Justice Soutcr announced his retirement in May, I suggested that the Court would benefit 
from a broader range of experience among its members. My concern at the time wasn't the 
relative lack of women or racial or ethnic minorities on the Court, though that deficit is glaring. I 
was pointing to the fact that most of the current Justices, whether they be black or white, women 
or men, share roughly the same life experiences. 

I am heartened by what you would bring to the Court, based on your upbringing, your story of 
achievement in the face of adversity, your professional experience as a prosecutor and 
commercial litigator, and, yes, the prospect of your being the first Latina to sit on the high court. 

Though the Supreme Court is not a representative body, we should hold as an ideal that it 
broadly reflect the citizens it serves. Diversity serves many goals. Outside the courtroom, it 
better equips our institutions to understand more of the viewpoints and backgrounds that 
comprise our pluralistic society. Moreover, a growing body of social research suggests that 
groups with diverse experiences and backgrounds simply come to the right outcome more often 
than do non-diverse groups that may be just as talented. I believe a diverse Court will function 
better as well. 

Another concern 1 have about the current Supreme Court is its handling of business cases. Too 
often it seems to disregard settled law and congressional policy choices. 

Based on my education, experience, and inclination, 1 am not anti-business. But whether it's 
preempting state consumer protection laws, striking down punitive damages awards, restricting 
access to the courts, or overruling 96 years of pro-consumer antitrust law, today's court gives me 
the impression that in busines.s cases the working majority is outcome-oriented and therefore too 
one-sided. 

Given our current economic crisis, and the failures of regulation and enforcement that led to that 
crisis, that bias is particularly troubling. Congress can and will enact a dramatically improved 
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regulatory system. 

The President can and will make sure that the relevant enforcement agencies are populated with 
smart, motivated, and effective agents. But a Supreme Court resistant to federal government 
involvement in and regulation of markets could undermine those efforts. 

A judge, or a court, has to call the game the same way for all sides. Fundamental fairness 
requires that in the courtroom, everyone comes to the plate with the same count of no balls and 
no strikes. 

One of the aspirations of the American judicial system is that it is a place where the powerless 
have a chance for justice on a level pla5dng field with the powerful. We need Justices on the 
Supreme Court who not only understand that aspiration, but also are committed to making it a 
reality. 

Because of the importance of business cases before the Supreme Court, I plan to spend some 
time asking you about your experience as a commercial litigator, your handling of business cases 
as a trial judge and on the court of appeals, and your approach to business cases generally. From 
what I've seen in your record, you seem to call these cases right down the middle, without any 
bias or agenda. That is very important to me. 

Very soon, those of us up here will be done talking, and you'll have the chance to testify, and 
then to answer our questions. 

! look forward to your testimony. 
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Mr. Chairman, members of the Committee, I am Peter N. Kirsanow, a member of 
the U.S. Commission on Civil Rights and a partner in the labor and employment practice 
group of the Cleveland, Ohio law firm of Benesch Friedlander Coplan & Aronoff. I am 
appearing in my personal capacity. 

The Commission on Civil Rights was established by the Civil Rights Act of 1957 
to study and collect information relating to discrimination or denial of equal protection 
laws under the constitution because of color, race, religion, sex, age, disability or national 
origin; appraise the laws and policies of the federal government relating to discrimination 
or denials of equal protection and serve as a national clearinghouse of information 
relating to discrimination or denials of equal protection on the basis of protected 
classifications. 

In furtherance of the clearinghouse function, and with the help of my assistants, I 
have examined civil rights opinions that Judge Sotomayor drafted as a circuit judge. Our 
examination indicates that Judge Sotomayor’s approach to civil rights cases frequently is 
inconsistent with generally accepted textual interpretation of the relevant constitutional 
and statutory provisions as well as governing precedent. Rather than confining herself to 
the adjudication of the cases before her, in several significant cases Judge Sotomayor 
instead attempts to step outside the judicial role and employ policy preferences. No case 
better illustrates the problems with this approach than Ricci v. de Stefano, the New Haven 
firefighters case that has drawn much scrutiny from the media. I will focus my remarks 
today on why Judge Sotomayor’s chosen approach raises troubling questions about how a 
Justice Sotomayor might address similar issues. I will also briefly address two of Judge 
Sotomayor’s civil rights-related dissents. Brown v. City of Oneonta and Hayden v. Pataki, 
that also illustrate Sotomayor’s tendency to legislate from the bench. 

Like many cities. New Haven uses competitive examinations to identify the best 
qualified municipal employees for promotions. The city’s charter establishes this merit 
system for promotion.' New Haven hired Industrial/Organization Solutions (“lOS”) -- an 
Illinois firm that specializes in designing entry-level and promotional examinations for 
police and fire departments - to design a promotional test for its firefighters.^ lOS 
conducted extensive job analyses to identify the tasks, knowledge, and skills necessary 
for effective performance in the captain and lieutenant roles.’ lOS’s representatives 
interviewed current New Haven captains, lieutenants, and their supervisors.'* They rode 
along in the fire trucks with on-duty officers.^ Most importantly, at every stage of their 
analysis, lOS deliberately oversampled minority firefighters to ensure that their exam 
questions would not give an unfair advantage to white candidates.'’ 


' Ricci, S51 U.S, - (2009)(slip opinion I). 

“ !d. at 4. lOS has also designed examinations for fire departments in communities similar to New Haven, 
including Orange County, Florida; Lansing, Michigan; and San Jose, California. Slip opinion at 9. 

Hd. 

Hd. 


Hd. 


Hd 
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lOS also developed oral examinations, all of which were administered by 
firefighters senior in rank to those being tested. Again to avoid giving unfair advantages 
to white candidates, sixty-six percent of the assessors were racial minorities.^ Each of the 
nine three member panels also contained two minority members.* 

Many candidates spent months preparing for the test. Frank Ricci - the named 
plaintiff in this lawsuit, who is here to testify today - stated at a Civil Service Board 
meeting that the te.st questions were based on the Department’s own rules and procedures 
and on nationally recognized materials that presented “accepted standards” for 
firefighting.’ Ricci told the CSB that he has “severe learning disabilities,” including 
dyslexia, and that he spent more than $ 1 ,000 to purchase study materials and pay his 
neighbor to read them on tape so that he could give the test his best shot.'® Ricci spent 
eight to thirteen hours a day preparing for the exam." 

In spite of these extensive attempts to ensure the test’s racial neutrality, no blacks 
or Hispanics performed well enough on the exams to receive an immediate promotion to 
lieutenant.'^ Nine candidates - seven whites and two Hispanics - were eligible for 
immediate promotions to captain.'® A vociferous political debate broke out in the 
community over what to do with the test results.'’’ Ultimately, New Haven sided with the 
protesters. The white and Hispanic firefighters who would have received promotions 
sued, claiming that the city had discriminated again;;! them on the basis of race, in 
violation of Title VII and the Equal Protection Clause of the Fourteenth Amendment.'® 
The District Court sided with the city, claiming that the city’s actions had not been 
motivated by racial animus because “all applicants took the same test, and the result was 
the same for all because the test results were discarded and nobody was promoted.”'® Of 
course, as one of Judge Sotomayor’s Second Circuit colleagues pointed out, it is at the 
very least an open question whether discarding test results to allow candidates of certain 
racial backgrounds a second chance at the test constitutes racial discrimination,” 

The plaintiffs appealed, and a Second Circuit panel - including Judge Sotomayor 
- heard the case. The parties submitted briefs of eighty-six pages each and a six-volume 
joint appendix of over 1 ,800 pages. Two amici briefs were filed and oral argument lasted 
over an hour, an atypically long time for the Second Circuit. Seemingly recognizing the 
importance of the case, Judge Sotomayor herself participated enthusiastically in oral 


’ Id at 5. 

^ Id. 

" Id at 7. 

Id. 

Id. at 5. Subsequent vacancies would have allowed at least three black candidates to be considered for 
promotion to lieutenant. 

'Vrf. 

"*/£/. 

Id. 

‘'’557 F. Supp. 2d. at 161. 

5.10 F.ld at 98 (Cabranes, J., dissenting.) 
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argument. Her two Second Circuit colleagues barely spoke for the first ten minutes of 
oral argument while Judge Sotomayor peppered plaintiffs’ attorney Karen Tone with 
questions about the firefighters’ 42 U.S.C. 1983 claim.'’ Twenty minutes later, after the 
attorney representing New Haven stood up to speak. Judge Sotomayor asked him about 
an Eleventh Circuit case that appeared damaging to the city’s case.* 

Despite all of the.se signs that Ricci was an important, precedent-setting case. 
Judge Sotomayor’s panel affirmed the District Court’s ruling in a one paragraph, 
unpublished summary order.‘' The federal appellate courts usually use such orders only 
to dispose of cases that raise no new is.sues of law. Adam Liptak of the New York Times 
described the Ricci panel’s perfunctory opinion as “baffling.”'^^ Following the publication 
of this short opinion, the firefighters appealed to the entire Second Circuit for a rehearing 
en banc, which was denied. In a dis.sent from this denial of rehearing. Judge Cabranes, a 
Clinton appointee who is widely regarded as a political moderate, criticized Sotomayor’s 
summary handling of the case: * 

This appeal raises important questions of first impression in 
our circuit - and indeed, in the nation - regarding the 
application of the Fourteenth Amendment’s Equal 
Protection Clause and Title Vll’s prohibition on 
discriminatory employment practices... The u,se of per 
curiam opinions of this sort, adopting in full the reasoning 
of the district court without further elaboration, is normally 
reserved for cases that prevent straightforward questions 
that do not require explanation or elaboration by the Court 
of Appeals. The questions in this appeal cannot be 
classified as such, as they are indisputably complex and far 
from well-settled... I respectfully dissent from that 
decision, without expressing a view on the merits of the 
questions presented by this appeal, in the hope that the 


See “Sotomayor Tape Reveals Views on Ricci v. de Slefano Discrimination Case,” Wall Street Journal 
Law Blog, available at htip://blogb.w.si.corn/washwi re/2()<)W()5/29/.''>oti>i n av o f-iapc-re veals- vie v\ b-un-ricci- 
v-desJeraiK>-cii’>criminalioii-C'a8e/ (last accessed July 12, 2009), Audio recording of oral argument available 
at httD://on!ine.vv>i.C’oin/nubiic/ic.sources/media/052909usca-rnp3 (last accessed July 1 2, 2009). 

'Vrf. 

Id. 

530 F. 3d 88. The panel later withdrew that order and issued in its place a nearly identical, one paragraph 
pey curiam opinion. 

" Adam Liptak, “News Analysis: Nominee’s Rulings Exhaustive But Often Narrow,” The New York 
Times, May 26. 2009, available at http://www.nytimes.com/2009/05/27/us/politics/27judge.himl?_r^l. 

See, e.g., Luisa Savage, “2'"^ Circuit’s Jose Cabranes Offers Bipartisan Appeal,” The New York Sun, June 
10, 2005. See also Mary B.W. Tabor, “Opportunities Knocks Put Judge High On List,” The New York 
Times, May 9, 1994 {available at http:/Av\vvv.nvtinies.com/1994/05/09/nvreei<)monnoiiunic i es-knocks-pui- 
iutke -hiu h-on-iists,hiinl ) (ia.st accessed July 9, 2009). 
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Supreme Court will resolve the issues of great significance 
raised by this case,^"* 


Cabranes noted that the Judge Sotomayor panel’s opinion contains “no reference 
whatsoever to the constitutional claims at the core of the case”^^ and further commented 
that “a casual reader of the opinion could be excused for wondering whether a learning 
disability played at least as much of a role in this case as the alleged racial 
discrimination,”^* He concluded that the Sotomayor panel’s “perfunctory disposition” of 
Ricci’s claim “rests uneasily with the weighty issues presented by this appeal.”^’ 

Just as Judge Cabranes hoped might happen, the Supreme Court agreed to hear 
the case. Notably, not a single current Supreme Court justice agreed with Sotomayor that 
summary judgment for the city was appropriate. Writing for the majority, Justice 
Kennedy concluded that race-ba.sed actions like New Haven’s are impermissible under 
Title VII unless an employer can demonstrate a strong basis in evidence that, had it not 
taken the action, it would have been liable under a disparate impact theory.’* New Haven 
could not meet that thre,shold standard and thus violated Title VII by throwing out the 
tests. Even the four justices who dissented thought that the ca.se should be remanded 
back to the district court for trial. None thought, as Sotomayor did, that summary 
judgment for New Haven was appropriate.*® 

Indeed, Judge Sotomayor’s chosen approach in Ricci would give employers 
license to adhere to strict racial quotas and engage in racial bean counting. As Justice 
Kennedy observed. New Haven decided not to promote white firefighters because of 
race; it rejected the test results solely bccau,se its highest scoring candidates were white.*' 
The question was not whether that conduct was racially discriminatory - clearly it was - 
but whether New Haven had any lawful justification for this race-based action.*"' But, as 
the Supreme Court noted in earlier case,s, allowing employers to take race-based action 
based on mere good faith fears of disparate im|5act litigation would encourage race-based 
action at the slightest hint of disparate impact.** Judge Sotomayor’s approach could allow 
employers to reject the results of an employment examination whenever those results did 
not yield the desired racial balance - or, to put it another way, failed to satisfy a racial 
quota,*'* Judge Sotomayor’s interpretation is thus fundamentally at odds with the purpose 


Ricci V. de Stefano, -VSO F.3d 88, 93 (2"’’ Cir, 2008). 
Id. at 96. 


lu. at 41 .. 

id, 2-3. 

Four justices - Breyer, Ginsburg, Souier, and Sievens- dissented from the majority opinion and joined in 
a dissent written by Justice Ginsburg. In footnote 10 of this dissent. Justice Ginsburg observes, “The lower 
courts focused on respondents' intent rather than on whether respondents in fact had good cause to act. 
[Citations omitted.] Ordinarily, a remand for fre.sh consideration would be in order.” Dissent at 26. 

Slip opinion at 20. 
hi 

id at 22, citing iVatsofj v. Fort Bank t§ Tmst, 487 U.S. 977, 983 (1988). 

See, e.g., Cabranes' dissent in Ricci, 530 F.3d at 98. 
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of Title VII, which is “to promote hiring on the basis of job qualifications, rather than on 
the basis of race or color.”^’ 

Other Second Circuit race-related decisions in which Judge Sotomayor 
participated indicate the same troubling tendency to reach a desired policy outcome. For 
example. Judge Sotomayor joined an opinion dissenting from the denial of rehearing en 
banc in Brown v. Omonta that set forth what one of her Second Circuit colleagues called 
“novel equal protection theories that ... would severely impact police protection.”^* 

In Brown, a seventy-seven-year old woman, resident of the small upstate New 
York town of Oneonta, reported to the police that a young black man broke into her 
house and assaulted her with a knife.^^ The police used dogs to trace the attacker’s scent 
to the nearby State University of Oneonta.^* They obtained a list of black male students 
enrolled at the university and attempted to find and question them.’^ In the days 
following the assault, the police also conducted a sweep of Oneonta for the perpetrator, in 
which they stopped young black men on the street for questioning and looked at their 
hands for cuts.*'® Some of the young black men sued Oneonta, claiming that these 
questionings violated their Equal Protection rights because they were singled out for 
questioning based on their race.'*' A Second Circuit panel concluded that, because the 
young men were questioned on “the altogether legitimate basis of their resemblance of a 
physical resemblance given by the victim of a crime,” the police had not violated their 
Equal Protection rights."’^ Judge Sotomayor disagreed with this holding and joined in a 
dissent authored by Judge Calabresi, which drew bli,stering criticism from Chief Judge 
Walker.'*® According to Walker, the dissenters had chosen to advance theories of the sort 
"common to the pages of an academic journal” that would, if actually put into practice, 
greatly hinder police investigations: 

The di.ssenters propose that when the police have been 
given a description of a criminal perpetrator by the victim 
that includes the perpetrator's race, their subsequent 
investigation to find that perpetrator may constitute a 
suspect racial classification under the equal protection 
clause. . . . Judge Calabresi believes that equal protection 
review arises . . . when the police ignore the non-racial 
components of the provided description and question 
persons who, except for the racial descriptor, do not fit the 
description provided. 


Slip opinion at 22. 
235 F.3d 769 
”221 F.3d 329. 

“ Id. 

^'>ld. 

Id 
' Id. 

Id 

235 F.3d 769 
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The fact that no legal opinion, concurrence, dissent (or 
other judicial pronouncement) has ever intimated, much 
less proposed, any such rules of equal protection confirms a 
strong intuition of their non-viability. But, for the benefit of 
anyone who in the future may be undeterred by the inability 
of these theories to attract judicial recognition, their 
practical difficulties and analytical defects should be 
recognized.'^'* 

Judge Sotomayor employed equally troubling reasoning in her dissent in Hayden 
V. Pataki, in which the plaintiffs challenged the disenfranchisement of felons under the 
Voting Rights. Fellow Clinton appointee Judge Cabranes wrote a thirty-six page, 
carefully reasoned opinion that explained that felons had not been denied the right to vote 
because of invidious discrimination based on their race, but rather because they were in 
prison.*'^ Cabranes looked at the relevant text of the Fourteenth Amendment, the history 
of the relevant statutory provisions, and at the long history of felon disenfranchisement in 
New York and in nearly every other American state.'*® He noted that felons have been 
unable to vote in New York since 1 820, just as they are unable to vote today in all but 
two American states. '‘^He also carefully analyzed relevant precedents from the Second 
and its sister circuits, including an Eleventh Circuit en banc opinion that also found that 
the Voting Rights Act does not prohibit felon disenfranchisement.'** Finally, he noted that 
the case posed "a complex and difficult question that, absent Congressional clarification, 
will only be definitively resolved by the Supreme Court."'*® 

Judge Sotomayor, on the other hand, did not find this case particularly complex or 
difficult. In a three paragraph dissent eerily reminiscent of her brief per curiam opinion in 
Ricci, Judge Sotomayor categorically stated, “I fear that the many pages of the majority 
opinion and concurrences — and the many pages of the dissent that are necessary to 
explain why they are wrong — may give the impression that this case is in some way 
complex. It is not.”*® Without further addressing Judge Cabranes’s lengthy analysis. 
Judge Sotomayor concluded, “The majority's “wealth of persuasive evidence” that 
Congress intended felony disenfranchi.semeiit laws to be immune from scrutiny under § 2 
of the Act, Maj, Op. at 322, includes not a single legislator actually saying .so”*' 


Id. 

449 F.3d 305. 

Id 

"W. at 3 1 2. 

** Johmon v. Gov. of State of Florida, 405 l‘.3d 1214 (It th Or. 2(XI5) (cn banc), lint see Farrakhan v. 
Washington, 338 F.3d 1009 (9th Or. 200.3), in which a panel of the Ninth Circuit. See also [cite], in whichjudge 
i-Vicx Kozinski and six other Ninth (.hreuit judges dissented vociferouslv from a request for cn banc review bv 
the Ninth Circuit. 

* Id. at 305. 

"" Id. at 368. 
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Another of Judge Sotomayor’s Second Circuit colleagues, Judge Raggi, 
eloquently highlighted the problems with Sotomayor’s proposed approach to the Voting 
Rights Act: 

Plaintiffs and supporting amici submit that New York’s practice of 
prisoner disenfranchisement violates the VRA because there is a gross 
racial disparity in the state prison population. If permitted to pursue their 
claim, they seek to show that this disparity is a product of pervasive 
racism infecting every part of the New York criminal justice system, from 
stop and frisk determinations by police officers on the street, to charging 
decisions by prosecutors, to detention and sentencing rulings by state court 
judges. In short, plaintiffs propose to use the VRA to indict the New York 
criminal justice system for racism. 

So employed, the VRA would not only significantly intrude on, but also 
seriously disrupt, the orderly administration of criminal justice in New 
York, obviously a matter of legitimate state interest. Plaintiffs’ suit would 
effectively impugn the constitutionality of countless state convictions 
without necessarily proving that any one prosecution or sentence was, in 
fact, discriminatory. Equally disturbing, the state’s criminal justice system 
could be adjudged discriminatory without New York being required to 
release, retry, or resentence a single prisoner. New York would just have 
to give prisoners the vote. Such a result would undoubtedly undennine 
public confidence in all state criminal proceedings at the same time that it 
bred cynicism toward federal law for responding to such a serious problem 
with so ill-fitting a remedy.^" 

Other prominent commentators have attempted to study Judge Sotomayor’s race 
cases and have come to different conclusions. Prominent lawyer Tom Goldstein, for 
example, has conducted a study that might seem to suggest that Judge Sotomayor’s civil 
rights jurisprudence is unremarkable. But Goldstein’s study ultimately raises more 
questions than it answers. By Goldstein’s count. Judge Sotomayor decided 97 race- 
related while on the Second Circuit."'^ Goldstein has never explained how he defined 
race-related for purposes of the study, which in and of itself raises questions: perhaps 
using a slightly different definition of “race related" would have yielded different results. 
According to Goldstein’s calculations. Judge Sotomayor rejected discrimination in 78 
cases and agreed with the claim of discrimination 10 times.^'' (The other eight cases 
involved other kinds of claims or dispositions.) Gold.stein thus asserts that Judge 
Sotomayor rejected discrimination related claims by a margin of 8 to 1. But this statistic 
provides no definitive information on whether Judge Sotomayor’s approach is within the 


’’ Id at .140. 

Tom Goldstein, “.ludge Sotomayor and Race: Results from the Full Data Set," Supreme Court of the 
United States Blog, May 29, 2009, availahleat hito:/Avww.scotusblo<;.coni/« D/iiidge-sotoniavor-atid-race- 
resiilrs-fmiii-the -l'u llHlata-sei/ Last accessed July 9, 2009. 

Id. 
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mainstream. As University of Minnesota law professor and Goldstein’s fellow 
SCOTUSblog contributor, David Stras writes: 

The only way to know for sure [if Sotomayor’s race- 
related decisions fall out of the judicial mainstreamj is if 
we compare her dispositions to the disposition rates of 
other judges, both within and beyond her circuit. For 
instance, it is possible that claims of discrimination are 
upheld at a rate of only 5% by the average circuit judge in 
the federal judiciary, in which [sic] there could be an 
argument that Judge Solomayor tends to uphold claims of 
discrimination, on average, twice as often as her 
colleagues. (By the way, I certainly do not expect Tom to 
conduct this type of inquiry as this is the type of paper that 
can take an academic a year or more to produce. What is 
more helpful is to actually read those opinions, as Tom 
suggests in another post. (emphasis added) 

Goldstein’s review of Judge Sotomayor’s cases appears to exclude en banc 
reviews and dissents.’* Such omissions may be significant because Judge 
Sotomayor adopted equally troubling positions in both en banc reviews and 
dissents, including the dissents discussed above in Hayden v. Pataki and in Brown 
V. Oneonta. 

President Obama has reported that one particular line in his 2004 speech at 
the Democratic National Convention - “There is not a black America and white 
America and Latino America and Asian America - there is the United ,States of 
America”’’^ - especially resonated with the voters whom he later met on the 
campaign trail. In the President’s words, this line helped voters: 

capture a vision of America finally freed from the past of Jim 
Crow and slavery, Japanese internment camps and Mexican 
braceros, workplace tensions and cultural conflict— an America that 
fulfills Dr. King’s promise that we be judged not by the color of 
our skin but by the content of our character.’* 

The President himself embraces this vision of a post-racial America: 

I have no choice but to believe this vision. As the child of a 


David Stras, “The Politics of the Sotomayor Nomination,” Supreme Court of the United Slates Blog, 
May 3 1 , 2009, available at hiln://vvvvw.scolusblug-coni/wn/ihe-politics-nr-ilte-.sntoniavor-nomi nation/ ) 
(last visited July 9, 2009). 

* See Ed Whelan, “Goldstein on Judge Sotomayor and Race,” Bench Memos, June 2, 2009, available at 
hiti)://b eiicli.n;Hio i iaireview,coni/i)o^l/'\i-NGY/'.KmUIZm 02Y/.E/.Y2M\MTcx Y/cvOTk4Y/FhZiU4 Yic= 
(last accessed July 9, 2009), 

” Barack Obama, The Audacity of Hope, 231 

I,t 
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black man and white woman, bom in the melting pot of 
Hawaii, with a sister who is half-Indonesian, but who is 
usually mistaken for Mexican, and a brother-in-law and 
niece of Chinese descent, with some relatives who 
resemble Margaret Thatcher and othere who could pass for 
Bernie Mac, I never had the option of restricting my 
loyalties on the basis of race or measuring my worth on the 
basis of tribe.''’^ 

Given that many Americans voted for the President hoping that he would usher in 
a new era of racial harmony, I respectfully submit that it is important for the Committee 
to consider whether a nominee to the Supreme Court shares this vision of a post-racial 
America. Judge Sotomayor’s interpretive doctrine would allow cities to impose quotas 
and engage in racial bean counting. She is willing to strike down facially neutral, deeply 
rooted bans on felon voting. Judge Soiomayor would even adopt novel theories of equal 
protection that would make it more difficult for the police to keep ordinary citizens safe 
from violent crime. 

It's respectfully submitted that a nominee’s interpretive doctrine should be 
evaluated for whether it would be likely to produce results contrary to the color-blind 
ideal and result in a legal regime that 45 years after passage of the Civil Rights Act, 
would increasingly count by race. 

Thank you for giving me the opportunity to testify today. 


Id. 
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Statement of 


The Honorable Amy Klobuchar 

United States Senator 
Minnesota 
July 13, 2009 


SENATOR AMY KLOBUCHAR 
OPENING STATEMENT 

SUPREME COURT CONFIRMATION HEARING FOR JUDGE SONIA SOTOMAYOR 
Welcome, Judge Sotomayor, 

It's a pleasure to see you again today, and 1 enjoyed the meeting we had in my office a few weeks 
ago. We had a good conversation - although you did confess to me that when you once visited 
Minnesota in June, you felt the need to bring a winter parka. I'll try not to hold that against you 
this week! 

1 know you have lots of family and friends with you today, supporting you during this important 
hearing, and we welcome them too. In particular, it's been an honor for me to see your mom 
here. 

When President Obama first announced your nomination, 1 loved the story about how your mom 
had saved up money to buy you and your brother the only set of encyclopedias in the 
neighborhood. It reminded me of when my parents bought a set of Encyclopedia Britannicas in 
the seventies that always occupied a hallowed place in our hallway. For me, those encyclopedias 
were a window on the world and a gateway to learning, as they clearly were for you. 

From the time you were nine years old, your mom raised you and your brother on her own. She 
struggled to buy those encyclopedias on her nurse's salary, but she did it because she believed 
deeply in the value of education. 

You went on to be the valedictorian of your high school class, to graduate at the top of your class 
in college and to attend law school. 

After that - and this is an experience we have in common - you became a local prosecutor. Most 
of my questions during this hearing will be about opinions you've authored and work you've 
done in the criminal area. I believe having judges with real world, frontline experience as a 
prosecutor is a good thing. 

When 1 think about the inspiring journey of your life. I'm reminded of other Supreme Court 
Justices who came from - and I'll use your own words here. Judge - "very modest and 
challenging circumstances." 
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1 think about Justice O'Connor, who lived the first years of her life on a ranch in rural Arizona 
with no running water, no indoor plumbing, and no electricity. By sheer necessity, she learned to 
mend fences, ride horses, brand cattle, fire a rifle and drive a truck before she turned thirteen. 

1 also think about Justice Thurgood Marshall, who was the great-grandson of a slave. 

His mother was a teacher; while his father worked as a Pullman car waiter before becoming a 
steward at an all-white country club. 

Justice Marshall waited tables to help put himself through college, and his mother had to pawn 
her wedding and engagement rings to pay his entrance fees at Howard University Law School 
here in Washington. 

And then there's Justice Blackmun, who grew up in a St. Paul working-class neighborhood in my 
home state of Minnesota. 

He was able to attend Harvard College only because he received a scholarship at the last minute 
from the Harvard Club of Minnesota. Once there, he worked as a tutor and as a janitor to help 
pay expenses. 

Through four years of college and three years of law school, his family never had enough money 
to bring him home to Minnesota for Christmas. 

Each of these very different Justices grew up with their own, very different "challenging 
circumstances." 

No one can doubt that, for each one of these Justices, their life experiences shaped the work they 
did on the Supreme Court. 

This should be unremarkable. And, in fact it's completely appropriate. After all, our own 
Committee demonstrates the value that comes from members who have different backgrounds 
and perspectives. 

For instance, at the same time my accomplished colleague Senator Whitehouse, who was the son 
of a renowned diplomat, grew up in Laos and Cambodia during the time of the Vietnam War - 1 
was working as a carhop at the A&W Root Beer stand in the suburbs in Minnesota. 

And while Senator Hatch is a famed gospel music songwriter, Senator Leahy is such a devoted 
fan of the Grateful Dead that he once had trouble taking a call from the President of the United 
States because in fact the Chairman was onstage at a Grateful Dead concert. 

We've been tremendously blessed on this Committee with the gift of having members with 
different backgrounds and different experiences - just as different experiences are a gift for any 
court in this land. So when one of my colleagues questioned whether you. Judge Sotomayor, 
would be a justice "for all of us, or just for some of us," I couldn't help but remember something 
that Hubert Humphrey once said: America is "all the richer for the many different and distinctive 
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strands of which it is woven." 

Along those lines, Judge Sotomayor, you are only the third W'oman in history to come before this 
Committee as a Supreme Court nominee. And as you can see there are currently only two 
women, my distinguished colleague Senator Feinstein and myself, on this Committee. 

So, 1 think it's worth remembering that when Justice O'Connor graduated from law school, the 
only offers she got from law firms were for legal secretary positions. Justice O'Connor - who 
graduated third in her class at Stanford Law School - saw her accomplishments reduced to one 
question: "Can she type?" 

Justice Ginsburg faced similar obstacles. 

When she entered Harvard Law School, she was one of only nine women in a class of more than 
500. One professor actually demanded that she justify why she deserved a seat that could have 
gone to a man. Later, she was passed over for a prestigious clerkship despite her impressive 
credentials. 

Nonetheless, both of them persevered - and they certainly prevailed. Their undeniable merits 
triumphed over those who sought to deny them opportunity. 

The women who came before you to be considered by this Committee helped blaze a trail, and 
although your record stands on its own, you are also standing on their shoulders - another 
woman with an opportunity to be a Justice "for all of us," 

And as Justice Ginsburg's recent comments regarding the strip search of a 13-year-old girl 
indicate - as well as her dissent in Lilly Ledbetter’s equal pay case - being a Justice "for all of 
us" may mean bringing some real world practical experience into the courthouse. 

As we consider your nomination, wc know that you are more than the sum of your professional 
experiences. Still, you bring one of the most wide-ranging legal resumes to this position: local 
prosecutor, civil litigator, trial judge and appellate judge. 

Straight out of law school, you went to work as a prosecutor in the Manhattan District Attorney's 
Office - and you ended up staying there for five years. 

When you're a prosecutor, the law ceases to be an abstract subject and becomes all too real. It's 
not just a dusty book in your basement. 

You see firsthand, every day, how the law has a very real impact on the lives of real people - 
whether it's crime victims and their families, or defendants and their families, or the 
neighborhoods w'hcre people live. 

It also has a big impact on the individual prosecutor. 

No matter how many years may pass, you never forget some of the very difficult cases. For you. 
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Judge, we know this includes the case of a serial burglar-tumed-killer (the "Tarzan Murderer"). 

For me, there will always be the caseof Tyesha Edwards, an 1 1 -year-old girl with an 
unforgettable smile who was at home doing her homework at the kitchen table when she was 
struck and killed by a stray bullet from a gang shooting out on the street. 

As a prosecutor, you don't just have to know the law . . . you have to know people. 

So, Judge, I'm interested in talking to you more about what you learned from that job, and how 
that job shaped your legal career and your approach to judging, 

I'm also interested in learning more about your views on some criminal law issues. 1 want to 
explore your views on the Fourth Amendment, the meaning of the Confrontation Clause, and 
sentencing law and policy. 

I'd like to know in criminal cases as well as civil cases how you would balance the text of 
statutes and the Constitution with pragmatic considerations based on your real-world experience. 
It seems to me, in cases like False, Santa, and Howard, that you had a keen understanding of the 
real-world implications of your decisions. 1 often get concerned that those pragmatic experiences 
are missing injudicial decision-making, especially when 1 look at the recent Supreme Court case 
in which the majority broadly interpreted the Confrontation Clause to include crime lab workers. 

1 agree with the four dissenting Justices that the ruling "has vast potential to disrupt criminal 
procedures that already give ample protections against the misuse of scientific evidence." 

Your old boss, Manhattan District Attorney Robert Morgenthau, called you a "fearless and 
effective" prosecutor. 

This is how he put it once in an interview: 

"We want people with good judgment, because a lot of the job of a [prosecutor] is making 
decisions. ... I also want to see some signs of humility in anybody that 1 hire. We're giving 
young lawyers a lot of power, and we want to make sure that they're going to use that power with 
good sense and without arrogance," 

These are among the very same qualities that I'm looking for in a Supreme Court Justice, 

!, too, am looking for a person with good judgment -someone with intellectual curiosity and 
independence, but who also understands that her judicial decisions affect real people. 

With that, I think, comes a second essential quality: Humility. 

I'm looking for a Justice who appreciates the awesome responsibility that she will be given, if 
confirmed. A Justice who understands the gravity of the office and who respects the very 
different roles that the Constitution provides for each of the three branches of government. 

Finally, a good prosecutor knows that her job is to enforce the law without fear or favor. 
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Likewise, a Supreme Court Justice must interpret the laws without fear or favor. 

And I believe your background and experiences, including your understanding of law 
enforcement, will help you to always remember that the cases you hear involve real people - 
with real problems - looking for real remedies. With excellent judgment and a sense of humility, 
1 believe you can be a Justice "for al! of us." Thank you. 
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Statement of 

The Honorable Herb Kohl 


United States Senator 
Wisconsin 
July 13,2009 


Judge Sotomayor, let me also extend my welcome to you this morning and to your family. You 
are to be congratulated on your nomination. 

Your nomination is a reflection of who we are as a country and it represents an American 
success story that we can ail be proud of. Your academic and professional accomplishments - as 
prosecutor, private practitioner, trial judge and appellate judge - are exemplary. And as a judge, 
you have brought a richness of experience to the bench and to the judiciary which has been an 
inspiration for so many. 

Today, we begin a process through which the Senate engages in its Constitutional role to "advise 
and consent" on your nomination. This week's hearing is the only opportunity we, and the 
Amencan people, will have to learn about your judicial philosophy, your temperament, and your 
motivations before you put on the black robe and are heard from only in your judicial opinions. 

The President has asked us to entrust you with an immense amount of power. Power which, by 
design, is free from political constraints, unchecked by the people, and unaccountable to 
Congress, except in the most extreme circumstances. 

Our democracy, our rights, and everything we hold dear about America are built on the 
foundation of our Constitution. For more than 200 years, the Court has interpreted the meaning 
of the Constitution and in doing so guaranteed our most cherished rights. The right to equal 
education regardless of race. The right to an attorney and a fair trial for the accused. The right to 
personal privacy. The right to speak, vote and worship without interference from the 
government. Should you be confirmed, you and your colleagues will decide the future scope of 
our rights and the breadth of our freedoms. Your decisions will shape the fabric of American 
society for years to come. 

That is why it is so important that over the course of the next tew days, we gain a good 
understanding of what is in your heart and your mind. We don't have a right to know in advance 
how you will rule on eases which will come before you. But wc need - and we deserve - to 
know W'hat you think about fundamental issues such as civil rights, privacy, property rights, the 
separation of church and state, and civil liberties, to name a few. 

Some believe that the confimiation process has become thoroughly scripted, and that nominees 
are far too careful in cloaking their answers to important questions in generalities and with 
caveats about future cases. I recognize this concern, but 1 also hope that you recognize our desire 
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to have a frank discussion with you about substantive issues. 

These are not just concepts for law books. They are issues Americans care about. As crime 
plagues our communities, we navigate the balance between individual rights and the duty of law' 
enforcement to protect and maintain order. As families struggle to make ends meet in these 
difficult times, we question the pennissible role for government in helping get the economy back 
on track. As we continue to strive for equal rights in our schools and workplaces, we debate the 
tension between admissions policies and hiring practices that acknowledge diversity and those 
that attempt to be color-blind. 

These issues invite all Americans to struggle with the dilemmas of democracy and the great 
questions of our Constitution. If we discuss them with candor, I believe we will have a 
conversation that the American people will profit from. 

When considering Supreme Court nominees over the years, I have judged each one with a test of 
judicial excellence. 

First, judicial excellence means the competence, character, and temperament that we expect of a 
Supreme Court Justice. He or she must have a keen understanding of the law, and the ability to 
explain it in ways that both the litigants and the American people will understand and respect, 
even if they disagree with the outcome. 

Second, 1 look for a nominee to have the sense of values which form the core of our political and 
economic system. No one, including the President, has the right to require ideological purity 
from a member of the Supreme Court. But we do have a right to require that the nominee accept 
both the basic principles of the Constitution and its core values implanted in society. 

Third, we want a nominee with a sen,se of compassion. This is a quality that 1 have considered 
with the last 6 Supreme Court Justices. Compassion does not mean bias or lack of impartiality. It 
is meant to remind us that the law is more than an intellectual game, and more than a mental 
exercise. 

As Justice Black said, "The courts stand against any winds that blow as havens of refuge for 
those who might otherwise suffer because they are helpless, weak, outnumbered or because they 
are non-conforming victims of prejudice and public excitement." 

A Supreme Court Justice must be able to recognize that real people, with real problems are 
affected by the decisions rendered by the court. They must have a connection with and an 
understanding of the problems that people struggle with on a daily basis. Justice, after all, may 
be blind, but it should not be deaf 

As Justice Thomas told us at his confirmation hearing, it is important that a justice, "can walk in 
the shoes of the people who are affected by what the Court does." I believe this comment 
embodies what President Obama intended when he said he wanted a nominee with "an 
understanding of how the world works and how ordinary people live." 
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Your critics are concerned that your background will inappropriately impact your decision- 
making. But, it is impossible for any of us to remove ourselves from our life story with all of the 
twists and turns that make us who we are. 

As you have acknowledged, "My experiences in life unquestionably shape my attitudes." And, I 
hope that we on this Committee can appreciate and relate to ourselves what you said next, "but 1 
am cognizant enough that mine is not the only experience." You will have an opportunity before 
this Committee to assure us that your life experiences will impact but not overwhelm your duty 
to follow the law and Constitution. 

After your confirmation to the Court of Appeals in 1998, you said about the discussions at your 
confirmation hearing, "So long as people of good will are participating in the process and 
attempting to be balanced in their approach, then the system will remain healthy." 1 hope our 
process will include a healthy level of balanced and respectful debate and 1 look forward to the 
opportunity to learn more about you and what sort of justice you aspire to be. 
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Confirmation Hearings for the Appointment of 
Sonia Sotomayor to the Supreme Court of the 
United States of America 

Hearings before the Judiciary Committee of the United States Senate, 

July 13-17, 2009 

Testimony of David B. Kopel 

Research Director, Independence Institute, Golden, Colorado 
Associate Policy Analyst, Cato Institute, Washington, D.C. 


The case of Sonia Sotomayor versus The Second Amendment is not 
yet found in the record of Supreme Court decisions. Yet if Judge 
Sotomayor is confirmed to the Supreme Court, the opinions of the newest 
Justice may soon begin to tell the story of a Justice with disregard for the 
exercise of constitutional rights by tens of millions of Americans. 

In Maloney v. Cuomo, Judge Sotomayor ruled that the peaceful 
ownership of arms by citizens is not a fundamental right. Her ruling was 
supported by no legal analysis. Rather, it was a pure declaration. 

New York State is the only state in the union which completely 
prohibits the peaceful possession of nunchaku. After President Nixon's 
opening to China in the early 1970s, many Americans became interested 
in learning to practice the traditional martial arts of China and East Asia. 
At the same time, “kung fu” movies enjoyed a brief period of popularity, 
and some xenophobes began trying to suppress the martial arts. 
Unfortunately, legislators in New York State succumbed to the 
xenophobia, and outlawed nunchaku.' 

By definition, any “martial art” involves training in some form of 
combat. The martial art may be “empty-handed”, such as akido, judo, or 
kung-fu. Or it may use an arm, such as kyudo (Japanese archery) or 
nunchaku.^ 

In a colloquy with Senator Hatch on July 14, Judge Sotomayor said 
that there was a rational basis for the ban because nunchaku could injure 
or kill someone. 3 The same point could just as accurately be made about 

1 During the same 1974-75 period, Massachusetts severely restricted nunchaku, but did 
not prohibit possession in the home, which was the type of possession at issue in 
Maloney. California and Arizona restricted possession and use to martial arts exhibitions 
or academies. Many other states have restrictions on carrying nunchaku in public places, 
or in school zones, but these laws simply treat nunchaku like many other arms, such as 
knives or blunt weapons. 

" See David B. Kopel, Self-defense in Asian Religions, 2 LIBERTY Law REVIEW 
79 (2007). 

.3 

And " and when the sticks are swung, which is what you do with them, if there’s 
anybody near you, you're going to be seriously injured, because that swinging 
mechanism can break arms, it can bust someone's skull... 
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bows and arrows, swords, or guns. All of them are weapons, and all of 
them can be used for sporting purposes, or for legitimate self-defense. 

Judge Sotomayor's approach would allow states to ban archery 
equipment with no more basis than the declaring the obvious^ that bows 
are weapons. Even if there were no issue of fundamental rights in this 
case, Justice Sotomayor's application of the rational basis test was 
shallow and insufficiently reasoned, and it was contrary to Supreme Court 
precedent showing that the rational basis test is supposed to involve a 
genuine inquiry, not a mere repetition of a few statements made by 
prejudiced people who imposed the law.'* 

The plaintiff in Maloneyhad argued that (even putting aside the 
Second Amendment) the New York prohibition violated his rights under 
the Fourteenth Amendment.-^ As Judge Sotomayor correctly recognized, 
resolution of this claim required deciding whether Mr. Maloney had been 
deprived of a fundamental right. 

Whatever the situation regarding Circuit or Supreme Court 
precedent on the Second Amendment, there was no controlling precedent 
on whether Mr. Maloney's activity involved an unenumerated right 
protected by the Fourteenth Amendment. Accordingly, Judge Sotomayor 
and her fellow Maloney panelists should have provided a reasoned 
decision on the issue. Alternatively, the panel might have declined to 
decide the fundamental rights issue, while issuing an opinion holding 
that, even if right in general were fundamental, the right to Maloney's 
particular arm (nunchaku) is not. 

Instead, the panel simply stated a general rule about the 
Fourteenth Amendment: “Legislative acts that do not interfere with 
fundamental rights or single out suspect classifications carry with them a 
strong presumption of constitutionality and must be upheld if 'rationally 
related to a legitimate state interest.'" 

The quoted language came from Beatie v. City of New York, 123 
F.3d 707 (2d. Cir. 1997), an unsuccessful challenge to the City 
government's severe restrictions on cigar smoking. Beatie itself was 
quoting the Supreme Court's Cleburne v. Cleburne Living Center. 

The Maloney court's approach was evasive and disingenuous. 
Stating the test is not the same as applying the test. Pursuant to Beatie 


HATCH: Sure. 

SOTOMAYOR: ... it can cause not only serious, but fatal damage. So to the extent 
that a state government would choose to address this issue of the danger of that 
instrument by prohibiting its possession in the way New York did, the question 
before our court -- because the Second Amendment has not been incorporated 
against the state ■■ was, did the state have a rational basis for prohibiting the 
possession of this kind of instrument? 

■' See, e.g., Cleburne v. Cleburne Living Center, 472 U.S. 432 (1985) (rejecting the claim 
that the mentally retarded a protected class for Equal Protection purposes, while finding 
that that a city's ban on a group home for the mentally retarded was irrational because it 
was based on prejudice and irrational fears). 

’’ The brief pointed in various cases in which the Supreme Court had protected 
unenumerated rights, such as Meyer v. Nebraska (right to educate one's children), 
Griswold V. Connecticut (right of married couples to use birth control). 
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and Cleburne, there is a two-part test- 

1, Does the legislative act interfere with a fundamental right or single 
out a suspect classification? 

2. If not, is there a rational basis for the law? 

The cigar aficionado Mr. Beatie had conceded point 1, but had 
argued that there was no rational basis for the anti-cigar lawl so the 
Beatie court analyzed only the second point, and decided that there was a 
rational basis. Mr. Maloney, in contrast, had argued energetically and 
extensively that New York state's ban on nunchuku violated his 
fundamental rights. 

Yet Judges Sotomayor, Pooler, and Katzman simply presumed-- 
with no legal reasoning--that his use of arms in the home is not a 
fundamental right.® 

The 2009 Maloney ca,Be was not the first time Judge Sotomayor had 
written about arms and fundamental rights. In the 2004 case of United 
States V. Sanchez-Villar, she used some dicta from an older case in order 
to claim that “the right to possess a gun is clearly not a fundamental 
right,”'' That older case was United States v. Toner.^ 


® Judges Pooler and Katxman were appointed by Republicans. The fact does not excuse 
Judge Sotomayor's actions in the case. Judges who have been appointed by Republicans 
or Democrats alike may be hostile to constitutional rights, particularly if the right is one 
which is disfavored by the elite classes in the state where the judge comes from. Certainly 
if Judges Pooler or Katzman were ever to be considered for confirmation to another 
position of responsibility, their conduct in TWa/oney should be subject to the same kind of 
examination ha.s Judge Sotomayor's has been. 

’ United States v. Sanchez-Villar, 99 Fed.Appx. 256, 2004 WL 962938 (2d. Cir. 
2004)(Summary Order of Judges Sack, Sotomayor & Kaplan), judgment vacated, 
Sanchez-Villar v. United States, 544 U.S. 1029 (2005){for further consideration in light of 
the 2005 ilpoAer decision on sentencing), 

® United States v. Toner, 728 F.2d 115 (2d Cir., 1984). 

Vincent Toner and Colm Murphy were convicted of attempting to purchase 
unregistered machine guns for the purpose of smuggling them to Northern Ireland, on 
behalf of misnamed Irish National Liberation Army. To their surprise, the purported 
middleman in the deal turned out to be an F’BI informant. 

On appeal, Murphy challenged, inter alia, the federal statute prohibiting illegal 
aliens from possessing firearms. He argued that since American citizens can possess 
firearms, the statute prohibiting illegal aliens from doing so was a denial of equal 
protection. The court's analysis of the issue is as follows- 

Murphy was convicted under Count Four of violating 18 U.S.C.App. § 1202(a)(5) 
(1976). which makes it a felony for an illegal alien to receive, possess or transport 
“in commerce or affecting commerce ... any firearm.” Because receiving, 
possessing or transporting firearms in interstate commerce is not in and of itself 
a crime. United States v. Bass, 404 U.S. at 339 n. 4, 92 S.Ct, at 518 n. 4, and 
because being an illegal alien is not in and of itself a crime, Murphy argues that 
his Fifth Amendment right to equal protection of the law is violated by section 
1202(a)(5). He concedes, however, that the statute passes constitutional muster if 
it rests on a rational basis, a concession which is clearly correct since the right to 
possess a gun is clearly not a fundamental right, cf. United States v. Miller, 307 
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Fost-HeJJer, the Toner dicta, about arms was obviously invalid, since 
it was based on a misinterpretation of the Supreme Court's 1939 case 
United States v. Miller. So when the Maloney case came to the Second 
Circuit, Judge Sotomayor could not, and did not, cite Toner. As a result, 
there was no case law from the Second Circuit or from the Supreme Court 
to support the proposition that peaceful possession of arms is not a 
fundamental right as an unemerated Fourteenth Amendment right.. 

Testifying before this Committee on July 14, Judge Sotomayor 
provided further examples of her troubling attitude to the right to arms. 
She told Senator Hatch that the decision had authorized gun 

control laws which could pass the “rational basis” test.^ To the contrary, 
the /fe//er decision had explicitly rejected the weak standard of review 
which Justice Breyer had argued for in his dissent, lo 

Yet bereft of support from precedent or dicta. Judge Sotomayor 
simply presumed--on the basis of no legal analysis--that arms possession 
is not a fundamental right under the Fourteenth Amendment. 


U.S. 174, 59 S.Ct. 816, 83 L.Ed. 1206 (1939) (in the absence of evidence showing 
that firearm has “some reasonable relationship to the preservation or efficiency of 
a well regulated militia,” Second Amendment does not guarantee right to keep 
and bear such a weapon), and since illegal aliens are not a suspect class. The 
Tbner court then provided reasons why there is a rational basis for treating 
illegal aliens differently, in regards to arms possession. 

It is questionable whether Toners language about fundamental rights created a 
controlling precedent; the issue was not even contested before the court, as appellant 
Murphy had conceded that no fundamental right was involved. However, Jbner provided, 
at the least, some usable dicta, which Judge Sotomayor and the other two judges in her 
panel quoted in their Summary Order in Sanchez-Villarin 2004. 

In 2008, the Supreme Court authoritatively ruled that the Second Circuit's 1984 
reading of Miller was entirely wrong. In District of Columbia v. Heller, the majority 
opinion chastised lower court judges who had “overread Miller” and criticized Justice 
Stevens for wanting to defer to “their erroneous reliance” on interpretations similar to 
the one proffered by the Second Circuit in Toner. 

The //e/7er decision stated that "Miller A\A not hold that and cannot possibly be 
read to have held” that only arms possession by the militia is protected by the Second 
.Amendment. Quoting the exact sentence of Miller which, had been quoted in Tuner, the 
Heller decision explained that this sentence demonstrated Millers correct meaning: “it 
was that the type of weapon at issue was not eligible for Second Amendment protection.” 
Thus, “We therefore read Miilerlo say only that the Second Amendment does not protect 
those weapons not typically possessed by law-abiding citizens for lawful purposes, such 
as short-barreled shotguns.” 

Post- Heller, Tonefs assertion that there is no fundamental right to possess a 
firearm was invalid. The assertion in Tonerwas based on solely on an interpretation of 
Miller, and the Supreme Court has unambiguously stated that the interpretation was 
wrong. 

“But even Justice Scalia, in the majority opinion in Heller, recognized that that was a 
rational basis regulation for a state under all circumstances, whether or not there was a 
Second Amendment right.” 

*0 To be precise, the Breyer dissent had argued for a “reasonableness” standard. This 
would be somewhat stronger than mere “rational basis.”A foriori, the rejection of 
“reasonableness” also rejected “rational basis.” 
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Both Judge Sotomayor" and some of her advocates have pointed to 
the Seventh Circuit's decision in NRA v. Chicago as retrospectively 
validating her actions in Maloney. The argument is unpersuasive. Both 
the Maloney and the NRA courts cited 19*^** century precedents which had 
said that the Fourteenth Amendment's “privileges or immunities” clause 
did not make the Second Amendment enforceable against the states. 
However, as the //eZ/fr decision itself had pointed out, those cases “did not 
engage the sort of 14th Amendment inquiry required by our later cases.” 
In particular, the later cases require an analysis under a separate 
provision of the Fourteenth Amendment, the “due process” clause. 

Notably, the Seventh Circuit addressed this very issue, and 
provided a detailed argument for why the existence of modern 
incorporation under the due process clause would not change the result in 
the case at bar.^^ 

In contrast, Judge Sotomayor's per curiam opinion in Maloney did 
not even acknowledge the existence of the issue. 

Various talking heads have made the argument that since Maloney 
and NRA reached the same result, and since two of the judges in NRA v. 
Chicago were Republican appointees who are often called “conservatives”, 
then the Maloney opinion must be alright. 

This argument is valid only if one presumes that conservatives 


no In response to a question from Senator Hatch, July 14, 2009. 

Even so, the Seventh Circuit panel was clearly straining to reach the result it did. Exemplifying what 
Jtistice Brennan had (in another context) described as “arrogance cloaked as humility,” the panel 
claimed that it was merely obeying the rule that lower courts should not presume that a still-valid 
Supreme Court precedent is going to be overruled. As the key illustration, the panel pointed to the 
history of the 1997 Supreme Court decision in Slate OH Co. v. Khan, which overruled the 1968 
Supreme Court decision Albrecht v. Herald Co. In Albrecht, the Court had interpreted section I of the 
Sherman Antitrust Act, which forbids “Every contract, combination ... or conspiracy, in restraint of 
trade, “ to mean that manufacturers are forbidden to set maximum prices that their retailers can charge. 
(This is called “vertical price fixing.”) By 1996, economists had proven — and several Supreme Court 
cases had seemed to agree — that Albrecht's rationale was entirely wrong. Yet Albrecht had not been 
overruled, and so the 7th Circuit obeyed it. 

When the Supreme Court in State Oil Co. v. Khan overruled Albrecht in 1997, the Supreme 
Court praised the 7th Circuit for having adhered to Albrecht, since Albrecht had not yet been overruled, 
even though almost everyone had correctly predicted that its days were numbered. 

In the handgun ban case, the 7th Circuit panel congratulates itself for its treatment of Albrecht, 
and said that a similar approach is required on the question of whether states mu.st respect the Right to 
Keep and Bear Arms. 

The panel’s claim, however, is founded on a rather obvious logical error. Albrecht's 1 968 
judicial rule against vertical price fixing was an interpretation of one phrase in one federal statute, and 
the 1997 State Oil case was a reinterpretation of that very same phrase. 

However, the plaintiffs in NRA v. Chicago were asking the court to rule on a constitutional 
provision that none of the 19"' century cases had addressed. The 19th century cases had decided that the 
Second Amendment does not, by its own force, apply to the states, and that the right to arms is not 
protected by the “privileges or immunities” clause of the 14th Amendment. However, none of the three 
cases involved a decision about incorporation under the “due process” clause. 

Contrary to what the 7'" Circuit panel implied, the fact that the Supreme Court rejects a claim 
based on one constitutional clause does not prevent a lower court from ruling in favor of a claim based 
on a separate constitutional clause. For example, if a local government does something concerning 
religion, and the Supreme Court rules that the government action docs not violate the First Amendment 
clause which forbids a government “establishment of religion,” then the plaintiff can file another 
lawsuit alleging that the very same government action violates the separate clause in the First 
Amendment that forbids “prohibiting the free exercise” of religion. 
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and/or Republican appointees always meet the standard of strong 
protectiveness for constitutional rights which should be required for any 
Supreme Court nominee. 

In the case of the NBA v. judges, that standard was plainly 

not met. The Seventh Circuit judges actually made the policy argument 
that the Second Amendment should not be incorporated because 
incorporation would prevent states from outlawing self'defense by people 
who are attacked in their own homes. 

A wise judge demonstrates and builds respect for the rule of law by 
writing opinions which carefully examine the relevant legal issues, and 
which provide careful written explanations for the judge's decisions on 
those issues. 

Judge Sotomayor's record on arms rights cases has been the 
opposite. Her glib and dismissive attitude towards the right is manifest in 
her decisions, and has been further demonstrated by her testimony before 
this Committee. In Sonia Sotomayor's America, the peaceful citizens who 
possess firearms, bows, or martial arts instruments have no rights which 
a state is bound to respect, and those citizens are not even worthy of a 
serious explanation as to why. 


“Suppose a state were to decide that people cornered in their homes must surrender 
rather than fight back — in other words, that burglars should be deterred by the criminal 
law rather than self help. That decision would imply that no one is entitled to keep a 
handgun at home for self-defense, because self-defense would itself be a crime, and Heller 
concluded that the Second Amendment protects only the interests of law-abiding citizens 
...Our hypothetical is not as far-fetched as it sounds." 
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Statement of 

The Honorable Jon Kyi 

United States Senator 
Arizona 
July 13,2009 


Kyi Opening Statement at Sotomayor Hearing 

"Many of Judge Sotomayor's public statements suggest that she may, indeed, allow, and even 
embrace, decision-making based on her biases and prejudices" 

WASHINGTON, D.C. -The U.S. Senate Judiciary Committee today began confirmation 
hearings on Judge Sonia Sotomayor, who was nominated to serv-e as an Associate Justice of the 
U.S. Supreme Court. U.S. Senate Republican Whip Jon Kyi, a member of the Judiciary 
Committee, delivered the following opening statement: 

"1 would hope every American is proud that a Hispanic woman has been nominated to sit on the 
Supreme Court. In fulfilling our advise and consent role, of course, we must evaluate Judge 
Sotomayor's fitness to serve on the merits, not on the basis of her ethnicity. 

"With a background that creates a prima facie case for confirmation, the primary question I 
believe Judge Sotomayor must address in this hearing is her understanding of the role of an 
appellate judge. From what she has said, she appears to believe that her role is not constrained to 
objectively decide who wins based on the weight of the law, but who, in her opinion, should win. 
The factors that will influence her decisions apparently include her 'gender and Latina heritage' 
and foreign legal concepts that get her 'creative juices going.' 

"What is the traditional basis forjudging in America? For 220 years, presidents and the Senate 
have focused on appointing and confirming judges and justices who are committed to putting 
aside their biases and prejudices and applying law to fairly and impartially resolve disputes 
between parties. 

"This principle is universally recognized and shared by judges across the ideological spectrum. 
For instance, Judge Richard Paez of the Ninth Circuit - with whom 1 disagree on a number of 
issues -explained this in the same venue where, less than 24 hours earlier. Judge Sotomayor 
made her now-famous remarks about a 'wise Latina woman' making better decisions than other 
judges. Judge Paez described the instructions that he gave to jurors who were about to hear a 
case. 'As jurors,' he .said, 'recognize that you might have some bias, or prejudice. Recognize that 
it exists, and determine whether you can control it so that you can judge the case fairly. Because 
if you cannot — if you cannot set aside those prejudices, biases and passions — then you should 
not sit on the case.' 

"And then Judge Paez said: 'The same principle applies to judges. We take an oath of office. At 
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the federal level, it is a very interesting oath. It says, in part, that you promise or swear to do 
justice to both the poor and the rich. The first time I heard this oath, I was startled by its 
significance. I have my oath hanging on the wall in the office to remind me of my obligations. 
And so, although I am a Latino judge and there is no question about that — I am viewed as a 
Latino judge — as I judge cases, 1 try to judge them fairly. 1 try to remain faithful to my oath.' 

"What Judge Paez said has been the standard for 220 years — it correctly describes the 
fundamental and proper role for a judge. 

"Unfortunately, a very important person has decided it is time for change — time for a new kind 
of judge; one who will apply a different standard of judging, including employment of his or her 
empathy for one of the parties to the dispute. That person is President Obama; and the question 
before us is whether his first nominee to the Supreme Court follows his new model of judging or 
the traditional model articulated by Judge Paez. 

"President Obama, in opposing the nomination of Chief Justice Roberts, said that 'while 
adherence to legal precedent and rules of statutory or constitutional construction will dispose of 
95 percent of the cases that come before a court . . . — what matters on the Supreme Court is 
those 5 percent of cases that are truly difficult. ... In those 5 percent of hard cases, the 
constitutional text will not be directly on point. The language of the statute will not be perfectly 
clear. Legal proce.ss alone will not lead you to a rule of decision.' 

"How does President Obama propose judges deal with these hard cases'? Does he want them to 
use judicial precedent, canons of construction, and other accepted tools of interpretation that 
judges have used for centuries'? No, President Obama says that 'in those difficult cases, the 
critical ingredient is supplied by what is in the judge’s heart.' 

"Of course, every person should have empathy, and in certain situations, such as sentencing, it 
may not be wrong forjudges to be empathetic. The problem arises when empathy and other 
biases or prejudices that are 'in the judge's heart' become 'the critical ingredient' to deciding 
cases. As Judge Paez explained, a judge's prejudices, biases, and passions should not be 
embraced — they must be 'set aside' so that a judge can render an impartial decision as required 
by the judicial oath and as parties before the court expect. 

”1 respectfully submit that President Obama is simply outside the mainstream in his statements 
about how judges should decide cases. 1 practiced law for almost 20 years before every level of 
state and federal court, including the U.S. Supreme Court, and never once did 1 hear a lawyer 
argue that he had no legal basis to sustain his client's position, so that he had to ask the judge to 
go with his 'gut' or 'heart.' If judges routinely started ruling on the basis of their personal feelings, 
however well-intentioned, the entire legitimacy of the judicial system would be jeopardized. 

"The question for this committee is whether Judge Sotomayor agrees with President Obama's 
theory of judging or whether she will faithfully interpret the laws and Constitution and take 
seriously the oath of her prospective office. 

"Many of Judge Sotomayor's public statements suggest that she may, indeed, allow, and even 
embrace, decision-making based on her biases and prejudices. 

"The 'wise Latina woman' quote, which I referred to earlier, suggests that Judge Sotomayor 
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endorses the view that a judge should allow her gender-, ethnic-, and experience-based biases to 
guide her when rendering judicial opinions. This is in stark contrast to Judge Paez's view that 
these factors should be ’set aside.’ 

"In the same lecture, Judge Sotomayor posits that 'there is no objective stance but only a series of 
perspectives — no neutrality, no escape from choice in judging' and claims that '[t]he aspiration to 
impartiality is just that — it's an aspiration because it denies the fact that we are by our 
experiences making different choices than others.' No neutrality, no impartiality in judging? Yet, 
isn't that what the judicial oath explicitly requires? 

"And according to Judge Sotomayor, 'Personal experiences affect the facts that judges choose to 
see. ... I simply do not know exactly what that difference will be in my judging. But 1 accept 
there will be some based on my gender and my Latina heritage.' 

"Judge Sotomayor clearly rejected the notion that judges should strive for an impartial brand of 
justice. She has already 'accepted' that her gender and Latina heritage will affect the outcome of 
her cases. 

This is a serious issue, and it's not the only indication that Judge Sotomayor has an expansive 
view of what a judge may appropriately consider. In a speech to the Puerto Rican ACLU, Judge 
Sotomayor endorsed the idea that American judges should use 'good ideas' found in foreign law 
so that America does not 'lose influence in the world.' 

"As I've explained on the floor of the Senate, the laws and practices of foreign nations are simply 
irrelevant to interpreting the will of the American people as expressed through our Constitution. 

Additionally, the vast expanse of foreign judicial opinions and practices from which one might 
draw simply gives activist judges cover for promoting their personal preferences instead of the 
law. You can, therefore, understand my concern when 1 hear Judge Sotomayor say that unless 
judges take it upon themselves to borrow ideas from foreign jurisdictions, America is 'going to 
lose influence in the world.' That's not a judge's concern. 

"Some people will suggest that we shouldn't read too much into Judge Sotomayor's speeches and 
articles — that the focus should instead be on her judicial decisions. I agree that her judicial 
record is an important component of our evaluation, and I look forward to hearing why, for 
instance, the Supreme Court has reversed or vacated 80 percent of her opinions that have reached 
that body, by a total vote count of 52 to 19. 

"But we cannot simply brush aside her extrajudicial statements. Until now. Judge Sotomayor has 

been operating under the restraining influence of a higher authority- the Supreme Court. If 

confirmed, there will be no such restraint that would prevent her from — to paraphrase President 
Obama — deciding cases based on her heart-felt views. Before we can faithfully discharge our 
duty to advise and comsent, we must be confident that Judge Sotomayor is absolutely committed 
to setting aside her biases and impartially deciding cases based upon the rule of law." 

Sen. Jon Kyi is the Senate Republican Whip and serves on the Senate Finance and Judiciary 
committees. Visit his website at www.kyl.senate.gov. 
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THE ETHICS & 

Religious Liberty 
Commission 

OFTHE SOLTHERN BAPTIST CONVENTION 

July 14, 2009 

The Honorable Patrick J. Leahy, Chairma 
Senate Judiciary Committee 
United States Senate 
433 Russell Senate Office Building 
Washington, DC 205 i 0 

Dear Chairman Leahy and Ranking Member Sessions: 

This week, the Senate Judiciary Committee begins its confirmation hearings for Judge Sonia 
Sotomayor. We are deeply troubled by many aspects of Judge Sotomayor’s record. While we could 
identify a number of factors that concern us, we describe below those that arc the most troubling. 

Judge Sotomayor does not appear to share the pro-life values of nearly all Southern Baptists and of 
most Americans. Recent polling reveals that the majority of Americans are pro-life. Her lack of rulings 
on major sanctity of life issues makes it more difficult to determine how she would rule on sanctity 
issues, but her association with the Puerto Rican Legal Defense and Education Fund raises serious 
questions about her commitment to pro-life values. She served on the Board of this organization, 
including as Vice President and Chair of the litigation committee. During that time, the Fund filed 
briefs in at least six prominent court cases in support of abortion rights. 

While Judge Sotomayor has ruled favorably on abortion-related cases at limes, we note that her rulings 
on race-related issues reveal a much more ideologically rigid attitude toward race, Tier ruling in Ricci 
V. DeStefano is indefensible. We support full racial equality, and therefore support efforts that create 
equal opportunity for all races. However, wc oppose policies that discriminate against some races in 
order to achieve a predetermined racial outcome. Racial discrimination is wrong in any circumstance. 

We arc also disturbed by Judge Soiomayor’s lack of respect for private property rights. Her ruling in 
Bidden v. Village of Port Chester demonstrates a willingness to ignore the Constitution’s Fifth 
Amendment protection of private property. While the Kelo case was certainly precedential in her 
panel’s ruling, the Supreme Court stated m their majority opinion that municipalities could not take 
private property under “the mere pretext of a public purpose, when its actual purpose was to bestow a 
private benefit,” Judge Sotomayor was either unaware of this qualification or chose to ignore it. 

Judge Sotomayor has often ruled very responsibly, but the rate at which she has been overruled by the 
U.S. Supreme Court reveals that she should not be in a position where her decisions cannot be 
subjected to review. She is out of the mainstream of the American public and too often of the very 
Court for which she is being considered. We urge you to do all you can lo bring out all the facts about 
Judge Sotomayor during her confirmation hearings, and if these troubling issues remain, to vote 
against her confirmation. 

Sincerely, 

e^e.LQ 

Richard D. Land 

Main Office • 901 Cct.mcrcc Sirwt. Suite 550. Nashville, TN 3?203 • ,A«c6l5.244.2'<95 •/«• 615.242.0065 
UUnd House on Capitol Hill • 505 Second Sinset. N.E-. Wellington. D.C 20002 • /Aw 202.547.8105 • fa.v 202.54*816,5 

«-|c.con> 



The Honorable Jeff Sessions, Ranking Member 

Senate Judiciary Committee 

United States Senate 

335 Russell Senate Office Building 

Washington, DC 205 1 0 
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LATINOJustice 

Xi-IiPRLDEF 

Former LatinoJustice PRLDEF Board Member 
Judge Sonia Sotomayor Nominated to the 
U.S, Supreme Court 

We congratulate former board member and present Federal Appeals Court 
Judge Sonia Sotomayor in being nominated to the U.S. Supreme Court. 

The LatinoJustice PRLDEF family rejoices and congratulates President Obama 
for making the historic decision to nominate the first Latina to the Supreme 
Court. The president has not only chosen a weil-qualified and respected 
Judge who will be a great asset to the court and our nation - but with his first 
opportunity to nominate a Supreme Court Justice, the president brings the 
Hispanic community Into the exclusive chambers of the highest court in the 
land. 

"Sonia is a member of our family and spent more than a decade providing 
leadership to our organization, said Cesar Perales, LatinoJustice PRLDEF 
President and General Counsel. "We profited firsthand from her probing mind 
as well as her thoughtfulness beyond her extraordinary Intellect. She is a 
most practical person who found solutions to complex issues." 

Judge Sotomayor's nomination comes at a time when the Hispanic 
community is at the heart of a number of highly politicized issues and attacks 
on our civil liberties. LatinoJustice PRLDEF recently has fought battles against 
anti-immigration ordinances, a rash of hate crimes against Latinos and 
attempts to police the use of Spanish. 

As the second largest and fastest growing population in America, with a large 
pool of qualified individuals to choose from, it was wholly appropriate for the 
president to nominate a Hispanic. 

Although Judge Sotomayor has a stellar judicial record, many of her 
supporters are expecting a fight from the right and from conservatives. 

"We are prepared to engage those who would unfairly tarnish her 
reputation," Perales said. "The nation needs to know that LatinoJustice 
PRLDEF will come to her defense." 

The Latino community will be looking to the Senate to proceed with the 
confirmation process in a fair and timely manner. 
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We expect that senators from both parties should treat Judge Sotomayor 
with the respect she deserves, examine her record thoughtfully, and perform 
their constitutional duty without undue delay or obstruction. 

LatInoJustice PRLDEF has organized a Task Force made up of exemplary 
lawyers and academics to conduct a review of the nominee's published 
papers and decisions. 


LatInoJustice PRLDEF, established in 1972, has won landmark civil rights 
cases in education, housing, voting, migrant, immigrant, employment and 
other civil rights. PRLDEF has fought for the right of non-English speaking 
students to get a good education, against housing discrimination In city- 
owned apartments, and to open up employment opportunities for all citizens. 
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June 1 , 2009 

The Honorable Harry Reid 

Majority Leader 

United States Senate 

522 Hart Senate Office Building 

Washington, DC 20510 

The Honorable Mitch McConnell 

Minority Leader 

United States Senate 

361-A Russell Senate Office Building 

Washington, DC 20510 

The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
433 Russell Senate Office Building 
Washington, DC 20510 

The Honorable Jeff Sessions 

Ranking Member 

Committee on the Judiciary 

United States Senate 

335 Russell Senate Office Building 

Washington, DC 20510 


Dear Majority Leader Reid, Minority Leader McConnell, Chairman Leahy, and Ranking 
Member Sessions: 

As former law clerks to the Honorable Sonia Sotomayor, vve write this letter to offer our 
enthusiastic and wholehearted support for President Obama’s nomination of Judge Sotomayor to 
serve on the Supreme Court of the United States. Our group includes federal prosecutors and 
other government lawyers; private law firm partners and in-house corporate counsel; and legal 
academics and public interest lawyers. Although our professional experiences are diverse, we 
are united in our strong belief that Judge Sotomayor is a brilliant and first-rate judge who is an 
ideal selection for our nation’s highest court. 

Judge Sotomayor’s professional qualifications are indisputably stellar. If confirmed, Judge 
Sotomayor would bring more federal judicial experience to the Supreme Court than any Supreme 
Court Justice in a century. Judge Sotomayor’s three-decade career as a big-city prosecutor, 
corporate litigator, federal trial judge, and federal appellate judge has equipped her with a wide 
range of experience in nearly every area of law and uniquely qualifies her for this position. 
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As former law clerks to Judge Sotomayor, each of us can attest to her intellectual prowess, 
extraordinary work ethic, and commitment to the rule of law. Working for Judge Sotomayor is 
an awe-inspiring experience. We each had the privilege of working closely with her as she 
confronted, and resolved, incredibly complex and intellectually demanding legal challenges. 

Judge Sotomayor approaches each case with an open mind and arrives at her decision only after 
carefully considering all of the pertinent facts and applicable rules of law. She brings to each 
case not only her formidable intellect, but also her practical judgment, honed from years of real- 
world law practice and experience solving difficult problems as a federal district court and 
appellate Judge. Numerous commentators have remarked upon Judge Sotomayor’s wealth of 
judicial experience. This experience is clear whenever she takes the bench. Judge Sotomayor is 
thoughtful, engaged, and well-prepared during oral argument, showing an extraordinary grasp of 
the factual details and legal nuances of her cases. She is a judge who is tough and fair, yet highly 
respectful of her colleagues in the judiciary (including those with whom she sometimes disagrees) 
and the litigants appearing before her. Nor does she ever lose sight of the real-world impact of 
her decisions. Our view of Judge Sotomayor mirrors her reputation among her colleagues on the 
bench and among members of the bar who have practiced before her, who widely respect her 
intellectual dynamism, collegiality, and balanced, fair jurisprudence. 

Judge Sotomayor’s compelling life story has by now' been widely reported. For those of us who 
know her well, she is truly an inspiration, and we know that she will serve as a superb role model 
for countless young people. While never forgetting her beginnings, Judge Sotomayor has 
achieved so much in the best American tradition - through extraordinary talent and tireless hard 
work. Whether prosecuting felonies as a district attorney, litigating complex commercial 
disputes as a law firm partner, or sitting as a trial or appellate judge, she has always shown a 
commitment to understanding the concerns of individuals from all walks of life, and to ensuring 
that all Americans have access to justice. 

Judge Sotomayor’s personal dynamism is also legendary. She teaches at New York’s top law 
schools, participates in charitable and community events, and maintains legions of friendships. 

She is a wonderful colleague admired by her fellow judges, and is a committed mentor to her 
clerks. As former law clerks, we feel especially privileged to be part of her extended “family.” 
Judge Sotomayor has officiated at our weddings, celebrated the births of our children, and has 
cheered us on to achieve personal and professional success. 

Judge Sotomayor is an extraordinary judge and an extraordinary woman. Her combination of 
intellect, integrity, and vast experience will make her an outstanding Supreme Court Justice. We 
unconditionally support her nomination and urge you to confirm her as the next Associate Justice 
of the Supreme Court. 

Respectfully Submitted, 


- 2 - 
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/s/ Adam Abensohn 
Adam Abensohn 

Clerk forjudge Sotomayor, 1996-97, 1998-99 

/s/ Alison Nodvin Barkoff 

Alison Nodvin Barkoff 

Clerk for Judge Sotomayor, 2000-01 

/s/ Julie H. Becker 
Julie H. Becker 

Clerk for Judge Sotomayor, 1999-2000 

/s/ Edward J.W. Blatnik 

Edward J. W. Blatnik 

Clerk for Judge Sotomayor, 2000-01 

/s/ Hannah Y.S. Chanoine 

Hannah Shay Chanoine 

Clerk for Judge Sotomayor, 2004-05 

/s/ Kevin E. Collins 
Kevin E. Collins 

Clerk for Judge Sotomayor, 2002-03 

/s/ Melissa Lvnn Elstein 

Melissa Lynn Elstein 

Clerk for Judge Sotomayor, 1998-99 

/s/ Tracy M. Flynn 
Tracy M. Flynn 

Cleric for Judge Sotomayor, 1 994-95 

/s/ Kimberly A. Gahan 

Kimberly A, Gahan 

Clerk for Judge Sotomayor, 2007-08 

/s/ Jessica Hertz 
Jessica Hertz 

Clerk for Judge Sotomayor, 2007-08 

/s/ Robin Kar 
Robin Kar 

Clerk for Judge Sotomayor, 1998-99 

/s/ Curtis A. Kin 
Curtis A. Kin 

Clerk for Judge Sotomayor, 1999-2000 


/s/ Andrew B. Avers 
Andrew B. Ayers 

Clerk for Judge Sotomayor, 2005-06 

/s/ David A. Battat 
David A. Battat 

Clerk forjudge Sotomayor, 1994-95 

/s/ Molly Biklen 
Molly Biklen 

Clerk for Judge Sotomayor, 2005-06 

is/ Charu A. Chandrasekhar 

Charu A, Chandrasekhar 

Clerk for Judge Sotomayor, 2004-05 

s/ Matthew Colangelo 

Matthew Colangelo 

Clerk for Judge Sotomayor, 2002-03 

/s/ Glenn C. Edwards 
Glenn C. Edwards 

Clerk forjudge Sotomayor, 1997-98, 2001-02 

/s/ Joseph Evall 
Joseph Evall 

Clerk for Judge Sotomayor, 1992-93 

/si Cary Franklin 
Cary Franklin 

Clerk for Judge Sotomayor, 2005-06 

is/ Jeff Grossman 
Jeff Grossman 

Clerk for Judge Sotomayor, 2000-01 

/s/ Kathy J. Holub 
Kathy J. Holub 
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I. INTRODUCTION 

The NAACP Legal Defense and Educational Fund, Inc. (“LDF") is the nation's leading 
civil rights legal advocacy organization. Initially established in 1940 as the legal arm of the 
National Association for the Advancement of Colored People under the direction of Thurgood 
Marshall, LDF has been separate from the NAACP since 1957. 

LDF has fought for racial equality and justice as part of a larger mission to ensure that we 
are an inclusive democracy in which African Americans and other minorities are full and 
thriving participants. It has been a long and difficult struggle, but one in which we have seen 
clear progress. The United States has become increasingly aware of the strengths that come from 
its remarkable diversity. The Supreme Court made this point explicitly in Gnitter v. Bollinger, 
when it staled; 

Nothing less than the nation’s future depends on leaders trained through wide 
exposure to the ideas and mores of students as diverse as this Nation of many 
peoples. ' 

That statement is about democracy and its requirement of inclusion, and those leaders include the 
members of our judiciary. 

Until relatively recently, our federal judiciary consisted exclusively of white male judges. 
That is no longer the case, and wc are certain that no one today is advocating for a return to an all 
white male judiciary. Today’s courts are strengthened by their diversity — both with respect to 
gender and with respect to race and ethnicity. To be direct: diversity has made our courts better 
courts. It should therefore be a cause for celebration when an obviously well-qualified nominee 
to the Supreme Court would also enhance the diversity of that Court. 

For the reasons discussed below, we strongly endorse the nomination of Judge Sonia 
Sotomayor to serve as an Associate Justice on the Supreme Court. She is one of the mo.st 
qualified nominees to be considered for the Supreme Court in decades. Indeed, Judge 
Sotomayor possesses a unique combination of qualities that makes her especially suited to join 
the Court at this time. As a prosecutor, corporate litigator, trial judge, and appellate judge. Judge 
Sotomayor has professional experiences that we believe are richer and more diverse than those of 
most justices in recent history. Her nomination is also rooted in bipartisanship: Judge 
Sotomayor would be the only justice on the current Court nominated by a president of a different 
political party from the president who initially nominated her to the bench. And, her 
confirmation as the first Latina on the Court would inspire confidence and pride among all 
Americans. 

LDF has conducted a review of Judge Sotomayor’s judicial record on the district court and 
appellate court. We have examined cases in a number of civil rights subject areas that are very 
important to us: employment discrimination, housing, voting rights, access to justice, and 
criminal justice. This record shows that Judge Sotomayor is a measured, dispassionate jurist 
who faithliilly adheres to precedent and who meticulously applies the law to the facts before the 
court. In her written opinions on the appellate court, she carefully and even painstakingly 


' GruUer v. Bollinger, 539 U.S. 306, 324 (2003) (quoting Regents of Utiiv. of Cal. v. Bakkc, 438 U.S. 265, 313 
(1978)) (inlemal quotation marks omitted). 
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reviews the record on appeal; her litigation background is apparent from her practical approach 
to pre-trial and trial proceedings. She does not appear driven by personal ideology but, as she 
told the Senate Judiciary Committee during her confirmation to the Second Circuit, by the 
principled belief that “judges should seek only to resolve the specific grievance, ripe for 
resolution, of the parties before the court and within the law as written and interpreted in 
precedents.”' 

II. ANOTHER MOMENT IN HISTORY 

“I believe it is the right thing to do, the right time to do it, the right man, and the right 
place.’”’ These words were spoken by President Lyndon B. Johnson, forty-two years ago as he 
nominated Thurgood Marshall to the Supreme Court. Viewed then and now through the lens of 
history, the appointment of the first African American to the Supreme Court at the crest of the 
civil rights movement was one of the boldest nominations ever made by a president. 

At the time, there were only three African-American circuit court judges’* and six African- 
American district court judges’ in the entire country. African Americans had barely gained 
access to the ballot, could only recently challenge discrimination in employment and public 
accommodations, and had yet to secure the right to fair housing. With Marshall’s appointment, 
millions of Americans, who were still effectively disenfranchised and still relegated to second- 
class status, suddenly and rather improbably could see an African American on the highest court 
in the land. It was a picture made even more encouraging because the nominee was the lawyer 
most responsible for legal challenges to racial segregation over the previous three decades. 

Marshall was one of the most qualified persons ever nominated to the Supreme Court. As 
Solicitor General, he had argued 19 cases before the Court, and as head of LDF, he had argued 
32 cases. Despite his unimpeachable credentials, Marshall faced thunderous attacks on his 
character, his qualifications, and a record which opponents described as that of a “judicial 
activist.”* As Yale Law Professor Stephen Carter recounted, “In the 1960s, racial segregation 
was legally dead, but politically and ideologically, it was very much alive. When Lyndon 
Johnson nominated his friend Marshall for the Supreme Court in 1967, segregationists saw a 
chance to release the pent-up venom from years of courtroom defeats. And so they did.”'’ 
Segregationist senators led the charge at Marshall’s confirmation hearing, alleging Communist 
connections and asking him, for example, to identify the members of the committee that had 


“ Confirmalion Hearings on ihe Nomination of Sonia Sotomayor to be Judge on the Second Circuit Court of 
Appeals: Hearings Before the S. Comm, on the Judiciary^ t05th Cong. 499 (1998) (questionnaire of Judge Sonia 
Sotomayor). 

^ Negro Justice, Timh, June 23, 1967. 

’ William tlasiie was appointed to the Third Circuit in 1949, Wade McCree was appointed to the Sixth Circuit in 
1966; and Spoltswood Robinson It! was appointed to the District of Columbia Circuit in 1966. Fed. Jud. Ctr., 
Biographical Directory of Federal Judges (2009), hltp://www. fjc.govt'histoty/home.nsf (follow “Judge.s of the United 
States Courts” hyperlink). 

’ James Parsons was appointed to the Northern District of Illinois in I96i; A. Leon tiigginbotham, Jr., was 
appointed to the Bastern District of Pennsylvania in 1964; William Bryant was appointed to the District Court for 
the District of Columbia in 1965; Constance Baker Motley was appointed to the Southern District of New York in 
1966; Aubrey Robinson was appointed to the District Court for the District of Columbia in 1966; and Joseph Waddy 
was appointed to the District Court for the District of Columbia in 1967. Id. 

’ Fred P. Graham, Senate Con firms Marshall as the First Negro Justice, N.Y. TiMBS, Aug. .3t. 1967. at I. 

’ Stephen L. Carter, Thurgood Marshall: A Remembrance, 47 OlCLA. L. Rpv. 5, 7 ( 1 994). 
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drafted the Fourteenth Amendment.* As Professor Carter has documented, “although nominees 
have always been asked about such matters as prior experience or controversies in their 
backgrounds, no nominee before Marshall was que,stioned so closely about constitutional 
interpretation, including his view's on major precedents.”^ These critics were overshadowed, 
however, when the Senate voted overwhelmingly to confirm Marshall, 69 to 11,'® 

Forty-two years later, President Barack Obama, whose presidency is itself historic, offers a 
nominee who would make a similar, indelible mark on the Supreme Court. Judge Sotomayor 
would be the first Hispanic and the third woman ever to serve on the Court. As the organization 
headed for two decades by Thurgood Marshall, LDF understands perhaps better than most the 
pride and admiration surrounding this momentous nomination. Thankfully, our country is in a 
very different place when it comes to race relations. Racial and ethnic minorities are embedded 
deeply within the fabric of our society in ways that few could anticipate in the 1960s. Yet, even 
with the election of President Barack Obama, the color line persists. And so, while the 
Sotomayor nomination provides a welcome occasion to celebrate, it also provides an opportunity 
to reflect on how far we still have to go in our collective pursuit of racial justice. Most 
encouragingly, the prospect of Justice Sotomayor promises further advancement on the path 
towards racial justice. 

III. A LIFETIME OF EXPERIENCE 

In describing Thurgood Marshall’s qualifications for the Supreme Court in 1967, Michigan 
Senator Philip Hart stated that there had never before been a Supreme Court nominee “whose 
qualifications are so dramatically and compellingly established.”" Justice Marshall’s 
experiences as Solicitor General, a court of appeals judge, and the leading legal advocate for 
racial justice of his generation made him eminently qualified to serve as a justice of the Supreme 
Court. The compassion and empathy he gained from those experiences, as well as from growing 
up as an African American in segregated America, made his service so important. 

One of the most famous sayings in American legal history is Justice Oliver Wendell 
Holmes’ maxim that “[tjhe life of the law has not been logic, it has been experience.”'^ Present- 
day justices agree that their own life experiences are something they necessarily bring to their 
positions on the Court. At his confirmation hearing, Chief Justice John Roberts commented: “1 
wasn’t raised in different circumstances and would have different experiences if I were. If you 
look at the Supreme Court, the people on there come from widely different backgrounds and 
experiences and I think that’s a healthy thing.”" And at Justice Samuel Alito’s confirmation 
hearing, he discussed being shaped by his family’s immigrant background: 

[Wjhen a case comes before me involving ... someone who is an immigrant ... 1 
can’t help but think of my own ancestors.... And so it’s my job to apply the law. 

If s not my job to change the law or to bend the law to achieve any results, but I 


* Id at 8. 

’ Stephen L. Carter, The Confirmation Mess: Cleaning Upthe Federal Appointments Process 64 (199,5). 

Graham, supra n.6. at 1 . 

^ ' The First Negro Justice, TlMli, Sept. 8, 1967. 

'“O.W. HOlMnS,THf^ COMMON Law 1 (1881). 

Confirmation Hearing on the Nomination ofi John G. Roberts, Jr., to he Chief Justice of the Supreme Court of the 
United States: Hearing Before the S. Comm, on the Judiciary, I09th Cong. 388 (2005) (statement of Judge John G. 
Roberts, Jr.). 
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have to, when 1 look at those cases, F have to say to myself, and I do say to 
myself this could be your grandfather. This could be your grandmother. They 
were not citizens at one time and they were people who came to this country. 

When I get a case about discrimination, 1 have to think about people in my own 
family who suffered discrimination because of their ethnic background or because 
of religion or because of gender, and I do take that into account. When 1 have a 
case involving someone who’s been subjected to discrimination because of 
disability, I have to think of people who I’ve known and admired very greatly 
who had disabilities and I’ve watched them struggle to overcome the barriers that 
society puts up, often Just because it doesn’t think of what it’s doing, the barriers 
that it puts uj) to them. So those are some of the experiences that have shaped me 
as a person.'" 

One of Thurgood Marshall’s most lasting legacies on the Supreme Court is the perspective 
he brought and shared as an African American and as a litigator who spent decades in the 
trenches of the civil rights movement. Justice Anthony Kennedy has commented: “It is not 
settled what formal role the element of compassion should play in constitutional and common 
law judicial decisionmaking, but the compassion of Thurgood Marshall is Exhibit A for the 
proposition that judicial reason cannot be divorced from the life experience of judges.”'* Justice 
Byron White has written: 

I doubt we were prepared for the impact his presence would have on all of us. 

While every now Justice makes the Court a somewhat different institution, 
Thurgood brought to the conference tabic years of experience in an area that was 
of vital importance to our work, experience that none of us could claim to match. 

... He characteristically would tell us things that we knew but would rather forget; 
and he told us much that we did not know due to the limitations of our own 
experience.'* 

And, in a particularly moving tribute, Justice Sandra Day O'Connor has said: 

Although all of us come to the Court with our own personal histories and 
experiences, Justice Marshall brought a special perspective. His was the eye of a 
lawyer who saw the deepest wounds in the social fabric and used law to help heal 
them. His was the ear of a counselor who understood the vulnerabilities of the 
accused and established safeguards for their protection. His was the mouth of a 
man who knew the anguish of the silenced and gave them a voice. 

At oral arguments and conference meetings, in opinions and dissents. Justice 
Marshall imparted not only his legal acumen but also his life experiences. 


Conjinnalkin Hearing an the Nomination of Samuel A. Alito, Jr. to be an Associate Justice of the Supreme Court 
of the United States: Hearing Before the S. Comm, on the. Judiciary. i09th Cong. 475 (2006) (statenicnE of Judge 
Samuel A. Alilo, Jr.). 

Anthony Kennedy, The Toice of Thurgood Marshall. AASusu. L. Rev. 1221, 1221-22 (1992). 

Byron White, A Tribute to Thurgood Marshall, 44 Stan. L. Rev. 1215, 1215-16 (1992). 
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constantly pushing and prodding us to respond not only to the persuasiveness of 
legal argument but also to the power of moral truth.'^ 

Like Justice Marshall, Judge Sotomayor brings stellar qualifications as a nominee, 
including a wide variety of legal experience. Coincidentally, both Marshall and Sotomayor 
served on the Second Circuit; Marshall was the last judge from the Second Circuit to sen'e on 
the Supreme Court. 

Much has been said about Judge Sotomayor’s seventeen years of federal judicial 
experience — the most such experience of any justice in the past century.'* This is an extremely 
compelling aspect of her record. Judge Sotomayor has served for eleven years on the U.S. Court 
of Appeals for the Second Circuit, one of the most demanding appellate courts in the country and 
where she has participated in over 3000 decisions. In addition. Judge Sotomayor served for six 
years as a district court judge in one of the busiest and most well-respected federal courts, the 
Southern District of New York. There, she presided over a number of high profile cases, 
including one which ended the baseball strike in 1995. Importantly, she would replace Justice 
David Souter as the only justice on the Supreme Court with experience as a trial judge. 

As a consequence of her long tenure on both the appellate and trial bench. Judge Sotomayor 
is certain to have developed a deep appreciation of the importance of providing clear, workable 
guidance and standards to judges and litigants. She will know how a decision of the Supreme 
Court will affect the day-to-day mechanics of courtroom and litigation proceedings. As a trial 
judge who has participated in numerous criminal trials and sentencing proceedings, Judge 
Sotomayor will also have a real sense of the factors that judges and juries weigh in reaching 
verdicts and determining remedies. She will also likely have an instinctive appreciation of the 
critical credibility issues and litigation strategics that are involved in district court proceedings. 

If confirmed. Judge Sotomayor would also bring to the Court the background of a seasoned 
litigator, In our view, this is an important and often underappreciated qualification. It was 
through his years of experience litigating cases throughout the country that Justice Marshall 
gained the insights that informed his contributions to the Court as a justice. At the time he 
nominated Judge Sotomayor, President Obama stated that he had searched for a nominee with 
experience: “It is experience that can give a person a common touch and a sense of compassion, 
an understanding of how the world works and how ordinary people live.”'’ As a litigator, Judge 
Sotomayor practiced in both state and federal courts, and her positions allowed her to become 
immersed in both civil and criminal law. Although she undoubtedly gained great perspective 
about the legal system as a jurist, we are convinced it is her litigation experience that gives her 
the best insight into the impact of the justice system on litigants and their families. 

Judge Sotomayor practiced law for thirteen years.’" Her first job as a prosecutor in the 
highly respected Manhattan District Attorney’s Office gave her a vivid perspective from the 


Sandra Day O’Connor, ThiirgooJ Marshall: The Influence of a Raamiew. 44 Stan. L. Rev. 1217, 1217 (1992). 
See. e.g.. Harry Reid, Op-Hd., life Experience Hot at Odds with Judicial Ability, Miami Herald, June 9, 2009, at 
Ai3. 

President Barack Obama, Nomination of Judge Sonia Sotomayor to be Associate .lusticc on the United Stales 
Supreme Court (May 26, 2009) (transcript available at httpy/www.npr.orgdemplates/story/sl()ry.php?stotylD=I045428l8). 

Sonia Sotomayor, Responses to Senate Judiciary Committee Questionnaire 2-3 (2009), available at 
http://judiciary.senate.gav/nominations/SupremeCourt/Sotomayor/Sonia-Sotomayor-Questionnaire.cfni (hereinafter 
Questionnaire Responses). 
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front lines of the criminal justice system. She was hired when District Attorney Robert 
Morgenthau asked Second Circuit Judge Jose Cabranes (then-counsel to Yale University and a 
professor at the Law School) for recommendations for new attorneys. Cabranes responded: “1 
have one student. 1 don’t think she’s ever thought about being an assistant D.A., but I think 
she’d be very good. Her name is Sonia Sotomayor.”‘' Judge Sotomayor reportedly accepted the 
job because she wanted “real-life experience” and relished the opportunity to try cases 
immediately. By all accounts, she excelled in the position, which typically involved managing 
80 to 100 ca.ses at a time. She was described as a “no-nonsense,” “intense, chain-smoking 
prosecutor known for working into the night.”’^ Her prosecutions ran the gamut, beginning with 
shoplifting and minor assault cases before moving on to felony prosecutions, including child 
poniography cases. The senior lawyer on her first murder case recalled that “[s]he had that 
uncanny ability of putting together a complicated set of facts and distilling them into a very 
simple story that would resonate with thejury.”'^ 

From there. Judge Sotomayor entered private practice, spending eight years as an associate 
and partner at a business law firm, Pavia & Harcourt, in New York City. Most of her experience 
came in the form of commercial litigation, which complements her years working in the criminal 
justice system. She engaged in all facets of commercial law, including real estate, employment, 
banking, contract, intellectual property law, and export commodity trading.*’’ Her practice was 
almost exclusively devoted to federal court litigation, again complementing her background as a 
prosecutor in state court. Significantly, no sitting justice today has litigation experience in such 
diverse areas of the law, 

In addition to her career as a lawyer and judge. Judge Sotomayor has had a variety of 
experiences gained through a lifetime of public service. These include her membership on the 
Board of Directors of the Puerto Rican Legal Defense & Education Fund, currently known as 
LatinoJustice PRLDEF (“PRLDEF”). Again, this aspect of Judge Sotomayor’s background is 
strikingly similar to the career path of Justice Marshall, who headed LDF — the first “Legal 
Defense Fund”— for twenty-one years. Marshall founded LDF in 1940 in order to provide legal 
representation to racial minorities in civil rights ca,ses. It w'as the first public interest law firm, 
necessary because few lawyers were willing and able to take civil rights cases, both because of 
their unpopularity and because of the shortage of African-American lawyers — African 
Americans were not allowed even to attend law school in many states. Congress’s recognition in 
the t960s civil rights statutes of the “private attorney general” concept further enabled LDF to 
pursue private litigation to advance the public interest.*^ After a quarter of a century of LDF 
success, members of the Latino community and philanthropists, assisted by LDF, founded the 
Mexican American Legal Defense & Education Fund (“MALDEF”) in 1967, which uses the 
LDF model to pursue equal opportunity for Mexican Americans through litigation, advocacy, 
and education. Several other organizations, such as PRLDEF, the Asian American Legal 
Defense and Education Fund, the Women’s Legal Defense Fund, and the Lambda Legal Defense 
and Education Fund would follow', all using the LDF model. 


All Things Considered: Solomayor's Real-World Schooling in Law and Order (NPR radio broadcast June 23, 
2009). 

Joe Stephens & Del Quentin W'ilbur, Gritty First Job Shaped Nominee, Wash. Post, June 4. 2009, at AOl. 

” Sotomayor 's Real- World Schooling in Law and Order, supra, n.2 i . 

Questionnaire Responses at 145. 

’’ See Newman v. Piggie Park Enterprises, 390 U.S. 400, 401-02 (1968). 
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PRLDEF was founded in 1972. As PRLDEF recalls on its website, “Puerto Ricans had no 
voice and were almost totally excluded from participating in public life. From the courts to town 
councils, from boardrooms to classrooms, Puerto Ricans were simply invisible.”*'’ Its first Board 
of Directors was comprised of legal luminaries such as New York Senator Jacob Javits, former 
U.S. Attorney General Nicholas Katzenbach, former New York Attorney General Robert 
Abrams, and New York District Attorney Robert Morgenthau. During the 1970s, PRLDEF 
brought precedent-setting education cases on behalf of Puerto Rican students, confronted 
discrimination against Latinos in public employment, fought for bilingual ballots in school board 
elections, obtained housing for Latino apartment applicants faced with discrimination, and 
secured protections for migrant farm laborers. When Judge Sotomayor joined its Board of 
Directors in 1980, PRLDEF was not yet a decade old, but it was already a well-respected legal 
organization. 

Judge Sotomayor served on PRLDEF’s Board for twelve years, resigning in 1992 upon her 
appointment by President George H.W. Bush to the federal bench. She held positions of First 
Vice President and Chair of the Litigation and Education Committees, but never participated in 
any PRLDEF litigation herself As Board members recently clarified in a letter to the Senate 
Judiciary Committee, neither the Board as a whole nor individual members select litigation to be 
undertaken or control ongoing litigation; instead, the Board is limited to an advisory role on the 
direction of overall policy, along with its fundraising and other duties.*’ To this day, PRLDEF 
continues to challenge entrenched discrimination affecting the Latino community, and is known 
as the “leading advocate for Latinos in New York and the Northeast."’* Its program on 
promoting diversity within the legal profession is legendary: it operates mentor and training 
programs and is responsible for encouraging thousands of Latino students to become lawyers and 
judges. For nearly four decades, LDF has proudly stood side-by-side with PRLDEF as it has 
sought, through the courts and public education, to promote equal opportunity for Latinos in 
every facet of society. For all of these reasons. Judge Sotomayor's past affiliation with PRLDEF 
is something of which we should all be very proud. 

Judge Sotomayor’s rich and varied background provides her with an extraordinary set of 
life experiences to bring to the Supreme Court. These experiences include her professional 
positions but they also include the fact of her Puerto Rican heritage, her growing up in public 
housing in the South Bronx, her struggle with diabetes since age eight, and her excelling as an 
undergraduate and law student at the nation’s finest universities. No one can or should expect 
that judges check their personal backgrounds at the courthouse door. Indeed, such a feat would 
be impossible. This is not to suggest that individualized life experiences should govern or even 
influence one’s decision-making as a judge. It is merely a recognition that these experiences 
cannot somehow be divorced from the person charged with upholding her oath to “solemnly 
swear (or affirm) that [she] will administer justice without respect to persons, and do equal right 
to the poor and to the rich, and . . . faithfully and impartially discharge and perform all the duties 
incumbent upon [her] as Associate Justice of the United States Supreme Court under the 
Constitution and laws of the United States.’’” 


PKLDFF, Our Founding. hup://www. pFldeF.org/about/aboul.html (last visited July 9, 2009). 

Letter from former PRLDEF Board Members to the Hon. JelT Sessions, Ranking Member, S. Judiciary Comm. 
(July 7, 2009) (on File with author). 

Latino Ju.stice PRLDEF, Home Page, httpr.Vwww.prldef.org/tndex.html (last visited July 10. 2009). 

” 28 U.S.C. § 453 (2009). 
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IV. EMPLOYMENT DlSCRJMiNATION 

Employment discrimination claims make up the largest category of civil rights cases in 
federal court. As a result, the Supreme Court is frequently asked to decide the scope of the 
federal laws governing employment discrimination — in the last terra alone, employment-related 
cases occupied over a tenth of the Court’s docket, and the majority of those cases involved 
discrimination.^*^ Thus, as a Justice on the Court, Judge Sotomayor will play a key role in 
determining the extent of workplace protections for current and future generations. 

Unfortunately, the federal courts have become increasingly hostile places for workers 
attempting to vindicate their rights under federal anti-discrimination laws. A recent study by two 
Cornell Law School professors found that employment discrimination plaintiffs fare much worse 
than other plaintiffs in both the federal trial and appellate courts.^' At the appellate level, 
plaintiffs who have won at trial have an extremely disproportionate chance of seeing their wins 
reversed: the federal appeals courts reverse 41.1% of plaintiffs’ victories, but only 8.7% of 
defendants’ victories.^’ In other words, employment discrimination plaintiffs are five times more 
likely than defendants to have verdicts in their favor reversed on appeal — an incredible statistic 
given that the critical questions in employment di.scrimination cases are fact-driven, and that 
appellate judges normally defer to factual findings made by a jury or trial judge. At trial, 
plaintiffs win before juries at roughly similar rates in employment discrimination and other types 
of cases (37.6% and 44.4%, respectively)-— yet judges rule in plaintiffs’ favor at trial in 
employment cases far less often than in other cases (19.6% versus 45.5%).^’ As the authors 
suggest, these trends have made workers increasingly reluctant to bring discrimination cases in 
federal court: the number of employment discrimination cases fell by 37% from 1999 to 2007, a 
huge decline (and one which did not occur in other types of cases).'” 

The lesson of the Cornell study is simple: it is imperative that persons bringing employment 
discrimination claims in federal court have their cases heard before fair and impartial judges, 
who are not predisposed to decide cases against them. We believe that Judge Sotomayor is 
precisely that type of jurist. Her record on employment discrimination cases reveals a balanced 
approach, where decision-making is based not on ideology but on the application of the law to 
the particular facts at hand. Below, we discuss Judge Sotomayor’s record based on a sampling of 
her decisions, primarily drawn from race discrimination cases. 

Individual Cases 

As an appellate judge, Judge Sotomayor has taken a careful, fact-sensitive approach to 
reviewing individual claims of employment discrimination. She has also shown appropriate 


■*** The Court issued seventy-five merits opinions during its October 2008 Term. Nine were employment-related 
cases: five of those were employment discrimination cases (Crawford v. Metropolitan Government of Nashville & 
Davidson County; 14 Penn Plaza LLC v. Pyett; AT&l' Corp. v. Huheen; Gross v. FBL Financial Services, (nc.; and 
Ricci v. DeStefano) and four dealt with other workplace issues (Locke v. Karass; Ysursa v. Pocatello Education 
Ass’n; CSX Transportation, Inc. v. Hensley; and Atlantic Sounding Co. v. Townsend). 

Kevin M. Clermont & Stewart J. Schwab. Employment DiscrimwalUm Plaintiffs in Federal Court: From Bad to 
Iforsc, 3 Harv. L. & Pol’y Rev. 103 (2009). 

’’ Id. at 110. There is also a gap in the relative reversal rates for piaintilTs and defendants in non-jobs cases, but it is 
much smaller (35.1% and 14.7%, respectively). Id. at 1! 1 n.21. 

Id. at 1 30 display 2. 

Id. at i ] 7. 
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respect for the jury’s role in resolving factual disputes. Taken as a whole, her decisions are 
extremely balanced and show no tendency to favor either side in discrimination cases 

Judge Sotomayor has joined a number of decisions in which the panel, after close 
examination of the facts and the law, reversed summary Judgment in whole or in part and 
remanded for a jury trial. For example, in Duzant v. Electric Boat Corp.,^' Judge Sotomayor 
joined an order vacating summary judgment and remanding for trial on plaintiffs claim that he 
was denied overtime based on his race. The plaintiff, a designer of piping systems, offered 
evidence that all other designers in his department were given an average of 240 overtime hours 
annually, while he — the only African American in the department — received none. Although the 
employer claimed that the plaintiff was not offered overtime because he did a different type of 
design work than the others, the plaintiff provided evidence that this was not true. He also 
provided other evidence of possible racial animus — that his supervisor tracked him more closely 
than her other subordinates, and that she had reprimanded him for speaking with another 
African-American employee. The panel held that given the conflicting evidence, the proper 
course was to allow a jury to hear the case and determine whether it was racial animus or 
legitimate factors that precluded the plaintiff from obtaining overtime hours. 

In Williams v. Consolidated Edison Corp. of New York,^^ Judge Sotomayor Joined an order 
affirming summary Judgment against an African-American female plaintiff on her race 
discrimination and retaliation claims, but vacating summary Judgment and remanding for trial on 
the plaintiffs hostile work environment claim. The panel held that a reasonable fact-finder 
could find that Williams demonstrated a hostile work environment, based on evidence that she 
and co-workers were repeatedly subjected to racial and sexual epithets, along with other forms of 
harassment and discrimination.^* The panel also stated that there was a genuine factual dispute 
regarding Con Ed’s liability for the hostile work environment, because Williams offered 
evidence indicating that Con Ed was aware of the incidents and failed to take prompt, 
appropriate remedial action.^’ 

Judge Sotomayor’s balanced approach and close scrutiny of the facts are evident in the 
decision she wrote in Cruz v. Coach Stores. Inc.'’’’ The decision began by affirming the dismissal 
of several of the plaintiffs discrimination and retaliation claims. Judge Sotomayor wrote that 
the plaintiff failed to sufficiently plead a claim that her employer discriminated against her in 
refusing to promote her, because she did not allege that she was qualified for and had applied for 
the relevant position. Nor did the plaintiff adequately allege a retaliatory termination claim.'" 
The decision also affirmed summary Judgment on the plaintiffs termination and disparate impact 
claims. However, the panel reversed as to Cruz's hostile work environment claim, finding that 
she had supplied enough evidence of harassment that a reasonable jury could find in her favor. 
Judge Sotomayor described evidence that Cruz’s supervisor subjected her “to blatant racial 
epithets on a regular if not constant basis” and to physically threatening behavior based on her 


8 1 F. App'x 370 (2d Cir. 2003). 
Id. at 372. 

” 255 F. App'x 546 (2d Cir. 2007). 

ki at 549-50. 

‘■Id. at 550-51, 

* 202 F.3d 560 (2d Cir, 2000). 

Id. ai 566. 
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sex. Judge Sotomayor also pointed out that the race and sex harassment that Cruz experienced 
might be mutually reinforcing, an often overlooked point."** 

Where Judge Sotomayor has found that the law, as applied to the facts of the case before 
her, doomed the plaintiffs case, she has affirmed dismissal or summary judgment against the 
plaintiff In Williams v. R.H. Donnelley, Corp.^^ she wrote an opinion affirming summary' 
judgment for the employer in a race discrimination case. The plaintiff, who alleged that the 
employer refused to promote or transfer her for discriminatory reasons, had failed to prove that 
she was qualified for the promotions. Further, the employer's refusal to grant her a lateral 
transfer (which was arguably a demotion) was not an actionable “adverse employment action.” 
Similarly, in Norville v. Staten Island University Hospital,^ Judge Sotomayor wrote for the 
panel, concluding that judgment as a matter of law was properly granted to the defendant on the 
plaintiff s race discrimination claim, as the plaintiff had failed to show that similarly situated 
white employees were treated more favorably. In Washington v. County of Rockland,'*^ she 
authored an opinion affirming the lower court’s rejection of several African-American correction 
officers’ claims that they were discriminatorily targeted for disciplinary proceedings. The 
officers had not met applicable filing deadlines for their discrimination claims and had failed to 
show that there was any continuing violation that would have extended the time for filing. In 
Moore v. Consolidated Edison Co. of New York^^ Judge Sotomayor wrote a decision upholding 
a refusal to enter a preliminary injunction in favor of the plaintiff, who had requested that her 
employer be enjoined from terminating her in retaliation for her discrimination suit. The panel 
agreed with the lower court’s conclusion that the plaintiff had not shown a risk of irreparable 
harm if the injunction were not granted: while money damages might not always be a sufficient 
remedy for a retaliatory termination — for example, in cases where fear of being treated similarly 
would deter other employees in the company from opposing discrimination — the plaintiff had 
not shown that there was any such risk of intimidation or deterrence of others in her case, 

Earlier, as a district court judge. Judge Sotomayor followed a similar path, allowing 
individual plaintiffs a chance to try potentially meritorious claims to a jury if the facts merited it. 
For example, in Cartagena v. Ogden Services Corp." Judge Sotomayor denied the defendant’s 
motion for summary judgment based on evidence that the plaintiffs supervisor made repeated 
discriminatory remarks to him in the six months preceding his termination. In Mitchell v. 
Reich,^* she denied the employer’s motion for judgment on the pleadings, ruling that the pro se 
plaintiffs complaint sufficiently alleged that the employer retaliated against him for previous 
discrimination claims and “should not be barred at this early stage of the litigation.” In Gilani v. 
National Ass 'n of Securities Dealers,"*^ she dismissed the plaintiffs federal race discrimination 
claims on procedural grounds, but held that his retaliation claims and state law discrimination 
claims could go forward. And, in Black v. New York University Medical Center, Judge 


" Id. at 572. 

" 368 F.3d 123 (2d Cir. 2004). 

” 196 F.3d 89 (2d Cir. 1999). 

*-' 373 F.3d310(2dCir. 2004). 

* 409 F.3d 506 (2d Cir. 2005). 

" 995 F. Siipp. 459 (S.D.N. Y. 1998). 

“ No. 93 Civ. 2206, 1994 U.S. Dist. LEXIS 11712 (S.D.N. Y. Aug. 18, 1994). affd. No, 95-6195, 1996 U.S. App. 
LEXIS 3045 (2d Cir. Jan. 24, 1996). 

" No. 96 Civ. 8070, 1997 U.S. Dust. LEXIS 12287 (S.D.N.Y. Aug. 18, 1997). 

No. 94 Civ. 9074, 1996 U.S. Dist. LEXIS 7178 (S.D.N.Y. May 23, 1996). 
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Sotomayor found that the plaintiff had satisfied time limitations for filing her gender 
discrimination claim, because her pro se complaint had adequately alleged an ongoing 
discriminatory policy or practice. She also allowed the plaintiff an opportunity to amend her 
Equal Pay Act claim to include sufficient specific facts to show that men doing substantially 
similar work to her own were paid more on account of their gender. 

On the other hand, when it was clear that discrimination plaintiffs did not meet procedural 
requirements, Judge Sotomayor applied the law and dismissed their cases. For example, in 
McNeill V. St. Barnabas Hospital, she granted the defendant’s motion for summary judgment 
on the plaintiffs race discrimination and retaliation claims. The claims were untimely, and the 
plaintiff had failed to provide any evidence that the defendant was motivated by a desire to 
retaliate against her. 

Broader Challenges 

In cases dealing with broader challenges to employment practices. Judge Sotomayor has 
also taken a restrained, careful approach. In Malave v. Potter,^' she joined an opinion vacating a 
district court’s grant of summary judgment on an employee’s claim that the Postal Service’s 
promotion practices had an illegal disparate impact on Hispanics. The lower court had 
mistakenly required the plaintiff to prove underrepresentation based on the number of Hispanics 
applying for the promotional positions, even though no such data existed. The appellate court 
noted that, under Supreme Court and circuit precedent, the appropriate population for 
comparison could be either the applicant pool or the eligible labor pool, depending on various 
factors; on remand the lower court was to focus on whether the expert evidence “utilized the best 
and most appropriate available labor pool information."’’ 

In other disparate impact cases. Judge Sotomayor has taken a similarly even-handed 
approach. In Atkins v. Westchester County’ Department of Social Service,^ a case involving a 
challenge to a social service agency’s promotional exam for managerial positions, she joined a 
panel decision affirming summary judgment for the employer, because the plaintiffs failed to 
show any statistically significant disparity between the white and black applicants’ exam scores. 
In Amador v. City of Hartford,^^ she joined an order vacating the lower court’s grant of summary 
judgment for the employer. The plaintiffs were eighteen male police officers who alleged gender 
bias in their department’s promotional process. They specifically challenged the department’s 
decision to send all female applicants for promotion to the only oral examination pane! that 
included a female examiner, because it had become known after the fact that the panel gave 
higher average scores than the other three panels. The court remanded for the lower court to 
reconsider whether the express gender classification of the applicants qualified as actionable 
discrimination.’* 

In another recent case involving the disparate impact standard, Ricci v. DeStefano, Judge 
Sotomayor once again demonstrated her respect for precedent. Ricci involved a decision by the 
City of New Haven to temporarily suspend promotions within its fire department after it 


” No. 94 Civ. 6215, 1997 U.S. Dist. LEXIS 18606 (S.D.N.Y. Nov. 19. 1997). 
“ 320 I-’.3d 321 (2dCir. 2003). 

Id. at 326-27. 

’■* 3 1 F. App'x 52 (2d Cir. 2002). 

”21 F. App',K68(2dCir. 2001). 

” Id. al 69-70. 
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identified serious concerns regarding the fairness of the process for African-American and Latino 
employees. Based on the examination results, no African Americans would have been eligible to 
fill any of the available positions. In addition to the significant adverse impact on minority 
candidates, public hearings raised serious questions regarding whether the tests actually selected 
the most qualified candidates. The City decided to evaluate other promotional processes that 
could select captains and lieutenants more fairly and effectively, in light of its obligation under 
Title Vll of the Civil Rights Act of 1964 to avoid employment practices with an illegal disparate 
impact. In response, the City was sued by white firefighters claiming that the City’s actions 
discriminated against them. The district court granted summary judgment for the City, holding 
that the City’s actions taken to comply with Title VII did not qualify as intentional 
discrimination.^^ Judge Sotomayor joined an opinion affirming and adopting the district court’s 
reasoning.’® 

The Supreme Court reversed the Ricci panel’s decision by a narrow majority on June 29.’® 
(LDF filed an amicus brief in Ricci urging affirmance.) The Court adopted a new standard for 
judging the validity of a public employer’s response to potential disparate impact liability, and, 
applying that standard, granted summary judgment to the white firefighters. As most 
commentators have agreed, the Court’s reversal in no way reflects on Judge Sotomayor’s 
decision to join the opinion affirming the district court: unlike the Supreme Court, the panel on 
which Judge Sotomayor sat was bound to follow precedent from the Supreme Court and the 
Second Circuit, and it correctly applied that precedent in affirming the lower court. 

V. EDUCATION 

Education is the foundation of our democratic society. As Judge Sotomayor’s own journey 
exemplifies, education provides the means by which students of all backgrounds can succeed and 
meaningfully participate in American civic, political, and economic life. Today, our education 
system is in crisis; nearly half of the students attending the nation’s largest school districts do not 
graduate from high school. The high school completion rates are even lower among African- 
American and Latino students, who too often attend schools that fail to provide the basic 
education necessary for students to have a chance to succeed in life. For more than six decades, 
LDF has worked to dismantle barriers in public education and ensure equal educational 
opportunity for all students and has been involved in the litigation of numerous education cases 
in the Supreme Court, including Brown v. Board of Edticalion,^ Grutter v. Bollinger!’' Missouri 
V. Jenkins!^ and Freeman v. Pitts!'^ 

Judge Sotomayor’s education-related jurisprudence has not been extensive. Her opinions in 
the handful of education-related cases in which she participated, however, clearly demonstrate 
her overall commitment to ensuring that educational institutions are open and accessible to all 
students and treat students fairly and with respect. Students are “entitled to an equal opportunity 


’’ Ricci V. DeSleliino, 554 F. Siipp. 2d 142 (D. Conn. 2006). 

Ricci V. DeStefano, 530 F.3d 87 (2d Cir. 2008) (per curiam). 

Ricci V. DeStefano, Nos. 07- 1 428. 08-328, _ S, Ct. _ (June 29, 2009). 
“ 347 U.S. 483 (1954), 

539 U.S. 306 (2003). 

'’’5I5U.S. 70 (1995). 

503 U.S. 467(1992). 
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to learti.”**' Judge Sotomayor demonstrates she is acutely aware of the obstacles and 
discriminatory practices that students have faced within the educational system and the need to 
examine the totality of the circumstances in addressing claims of discrimination or exclusion. 

In Gant v. Wallingford Board of Education, Judge Sotomayor dissented in part from a 
ruling upholding summary judgment against an African American first-grade student who 
claimed he was demoted to kindergarten because of his race. Upon a thorough and 
comprehensive review of the record and taking account of the totality of the circumstances, 
Judge Sotomayor noted, “the treatment this lone black child encountered during his brief time in 
[first grade was] not merely ‘arguably unusual’ or ‘indisputably discretionary,’ but 
unprecedented and contrary to the .school’s established policies.”*’' She concluded that the 
“unprecedented nature of his transfer and the disparate treatment of similarly situated white 
students” — combined with the showing of pretext — supported an inference of racial 
discrimination.*'*’ 

In Tolbert v. Queens College!"^ Judge Sotomayor voted to reverse and remand a district 
court’s decision to set aside a jury verdict and punitive damages for an African-American student 
who claimed he was denied his master’s degree on the basis of race. Judge Sotomayor ruled that 
when the evidence was viewed in the light most favorable to the student, as the law required, 
there was a sufficient basis on which the jury could have found discrimination, i.e., that the 
college “had intentionally injected consideration of ethnicity into its exam-grading decisions and 
applied a more rigorous standard to Tolbert than to students of other ethnicit[ies].”*'* 

Judge Sotomayor has also sought to protect equal educational opportunity and vindicate the 
rights of students with disabilities under the Individuals with Disabilities Education Act 
(“IDEA”). In Frank G. v. Board of Education of Hyde Park,*’'’ Judge Sotomayor held that a 
family could be reimbursed for private .school tuition for a child with disabilities even if that 
child had never received such services from his or her district public school. (In a separate case 
this term, Forest Grove School District v. T.A.f' the Supreme Court came to the same 
conclusion.) 

VI. VOTING RIGHTS 

Since its inception, LDF has been committed to securing and protecting minority voting 
rights. Over the last several decades, LDF has conducted extensive litigation both enforcing and 
defending the provisions of the Voting Rights Act of 1965, and other federal voting rights laws. 
Through this litigation, LDF has developed significant expertise regarding the important role 
played by the Voting Rights Act to ensure minority voters’ access to the polls. As the Court 


Gam V. Wajlinglord Bd. of Educ., 195 F.3d 1.34, 153 (2d Cir. 1999) (Sotomayor, J., dissenting). 

“Mat 151. 

“M. at 152. 

“ 242 F.3d58(2d Cir. 2001). 

“ M. at 73-74. 

” 459 F.3d 356 (2d Cir. 2006). 

557 U.S. (2009); see also Connecticut Office of Protection & Advocacy v. Hartford Bd. of Educ., 464 F,3d 

229 (2d Cir. 2006) (upholding the authority of Connecticut’s Ofitce of Protection and Advocacy for Persons with 
Disabilities to access and monitor a school for students with serious emotional disabilities after widespread 
complaints of abuse and neglect). 
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observed in Yick Wo v. Hopkins, the right to vote is fundamental because it is “preservative of all 
rights.”^' 

The Supreme Court’s role in interpreting the Voting Rights Act, and the Fourteenth and 
Fifteenth Amendments, is of paramount importance. Over the last two terms, for example, the 
Supreme Court has heard a number of critical cases concerning the scope and constitutionality of 
various provisions of the Voting Rights Act of 1965, including Northwest Austin Municipal 
Utility District Number One v. Holder Bartlett v. Strickland,^^ and Crawford v. Marion 
County Election Board^^ Alt of these cases bear directly on the protections afforded to minority 
voters under our nation’s most historic and effective federal civil rights law: the Voting Rights 
Act of 1965. 

Judge Sotomayor’s participation in Hayden v. Pataki^^ which was decided en banc, offers a 
key insight into her handling of matters concerning voting rights and political participation. 
From Hayden v. Pataki and several other election law cases in which she has participated, we 
can discern an evenhanded commitment to interpreting and enforcing the constitutional and 
statutory provisions that protect the right to vote. In Hayden v. Pataki, the Second Circuit 
considered whether state felon disenfranchisement statutes constituted the kind of “voting 
qualification or prerequisite” that could be subject to challenge under Section 2 of the Voting 
Rights Act. The litigants in the case argued that New York’s felon disenfranchisement statutes 
resulted in a disproportionate denial of the right to vote to African-American and Latino citizens 
with felony convictions in violation of Section 2 of the Act. LDF, along with the Community 
Service Society (CSS), presented oral argument before an en banc panel of judges on the Second 
Circuit. 

In Hayden v. Pataki, Judge Sotomayor dissented from the ruling of the en banc court, which 
held that the prohibition against discriminatory qualifications and prerequisites found in Section 
2 of the Voting Rights Act did not extend to state felon disenfranchisement statutes. The court’s 
reasoning was based, in part, on its view that Congress did not explicitly consider felon 
disenfranchisement laws despite recognition that “Congress intended ‘to give the Act the 
broadest possible scope.’”’* Judge Sotomayor wrote separately to underscore the canon of 
statutory interpretation that guided her view of the case. In particular. Judge Sotomayor 
observed that a “plain” reading of the Voting Rights Act subjects felony disenfranchisement and 
all other voting qualifications to its coverage. Judge Sotomayor noted: 

It is plain to anyone reading the Voting Rights Act that it applies to all “voting 
qualificationjs].” And it is equally plain that § 5-106 disqualifies a group of 
people from voting. These two propositions should constitute the entirety of our 


118U.S. 356, 370(1886), 

S. Ct. , 2009 WL 1738645 (.lune 22, 2009) (adopting expanded interpretation of Section 4 “bailout” 

provision but declining to reach question concerning the constitutionality of Section 5 of the Voting Rights Act). 

556 U.S. i, (2009) (plurality opinion) (finding that Section 2 of the Voting Rights Act does not require the 

creation of districts that are less Ihan 50 percent minority in population but observing that “Passage of the Voting 
Rights Act of 1965 was an important step in the struggle to end discriminatory treatment of minorities who seek to 
exercise one of the most fundamental rights of our citizens: the right to vote”). 

128 S. Cl. 1610 (Apr. 28, 2008) (rejecting challenge brought pursuant to Section 2 of the Voting Rights Act to 
Indiana govemment-issued voter identification requiremenl). 

’’ 449 F.3d 302 (2d Cir. 2006) (en banc). 

Id at 3 IS (citing Allen v. Slate Bd. of Elections, 393 U.S. 544, 567 (1969)). 
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analysis. Section 2 of the Act by its unambiguous terms subjects felony 
disenfranchisement and all other voting qualifications to its coverage. 

The duty of a Judge is to follow the law, not to question its plain terms. 1 do not 
believe that Congress wishes us to disregard the plain language of any statute or 
to invent exceptions to the statutes it has created. The majority’s “wealth of 
persuasive evidence” that Congress intended felony disenfranchisement laws to 
be immune from scrutiny under § 2 of the Act includes not a single legislator 
actually saying so. But even if Congress had doubts about the wisdom of 
subjecting felony disenfranchisement laws to the results test of § 2, 1 trust that 
Congress would prefer to make any needed changes itself, rather than have courts 
do so for it.^^ 

Lending further insight into her views on the proper interpretation and scope of the Voting 
Rights Act is Judge Barrington Parker’s dissent in Hayden v. Palaki, which Judge Sotomayor 
joined. Judge Parker’s dissent embraced the broad powers of Congress, afforded by the 
Reconstruction Era amendments, to ban racial discrimination in our political processes.’* In 
particular, Judge Parker observed that “[Section] 2 of the Fourteenth Amendment — which 
expressly contemplated and essentially sanctioned racially discriminatory voting qualifications — 
in no way diminishes Congress’s power to enforce the Fifteenth Amendment.”” The dissenting 
opinion also noted that “the scope of Congress’s enforcement authority is at its zenith when 
protecting against [race discrimination],”*'’ and that “the country's long and persistent history of 
discrimination gives Congress much greater latitude in fashioning appropriate remedies for racial 
discrimination in voting. . . 

In addition to Hayden v, Palaki, Judge Sotomayor has also participated in a number of 
cases that make clear her ability to appropriately balance federal and state interests in the 
election law context, For example, in Celh v. Board of Elections,*^ a case concerning the 
obligation of a board of elections to provide ballot space for write-in voting in contested primary 
elections, Judge Sotomayor observed that, while voting rights are of fundamental significance, 
states retain authority to enact certain regulations that affect an individual’s right to vote and 
associate for political ends in order to ensure an honest and orderly election. Her reasoning was 
guided by recognition of the critical importance of the right to vote as she observed that “[n]o 
right is more precious in a free country than that of having a voice in the election of those who 
make the laws under which, as good citizens, we must live.”*’ 

In Rivera-Powell v. New York City Board of Ejections^'' a prospective judicial candidate 
and her supporters appealed a lower court’s niling dismissing claims brought against the New' 
York City Board of Elections, alleging improper removal from the primary ballot. Judge 
Sotomayor affirmed the lower court’s ruling finding that the candidate received adequate due 


id. at 367-68 (Sotomayor, J., dissenting) (internal citations omitted). 
id at 343-62 (Parker, J., dissenting). 

” id at 350. 

"“'Id at 359, 

*' W. at361, 

“ 8.88 F. Supp. 509 (S.D.N.Y, 1995). 
id. at 5 15 (citing Wesberry v. Sanders. 376 U.S. 1,17 (1964)). 

470 F.3d 458 (2d Cir. 2006). 
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process before removal from the ballot and that removal of the candidate did not violate the 
candidate’s First or Fourteenth Amendment rights. Judge Sotomayor observed that “[federal 
court intervention in garden variety state election disputes is inappropriate.”^^ Judge Sotomayor 
also rejected the candidate’s equal protection claim of race-based discrimination, finding the 
allegations to be “conclusory in nature and lacking evidence of intentional discrimination.”**’ 

VIl. DISCRIMINATION IN HOUSING AND ACCOMMODATIONS 

For decades, LDF has sought to promote equal housing opportunity through challenges to 
racially restrictive covenants, blockbusting, exclusionary zoning, racial steering, and predatory 
lending. Last year, LDF issued a report lamenting the slow progress of our nation in achieving 
racially integrated housing forty years after the passage of the Fair Housing Act of 1968, and 
offering creative suggestions for future work in fair housing,*^ As our nation’s public schools 
become increasingly resegregated, it is imperative that we continue to rely on strong enforcement 
of our federal fair housing statutes to ensure that everyone has the choice to live, work, and be 
educated in more racially and culturally diverse neighborhoods. 

Judge Sotomayor has had few oppormnities to mle on cases involving fair housing laws. In 
her only case addressing an individual fair housing violation, her decision reveals a practical, 
careful application of the law. In Boykin v. Keycorp*^ Judge Sotomayor authored an opinion 
tolling the statute of limitations under the Fair Housing Act. An African-American woman had 
alleged lending discrimination after a bank denied her home equity loan application pertaining to 
property she owned and rented in a predominantly minority neighborhood. The plaintiff had 
filed a complaint with the United States Department of Housing & Urban Development 
(“HUD”), thereby initiating the administrative process that tolls the time for filing a complaint in 
federal court, HUD then referred the complaint to a state agency pursuant to the Fair Housing 
Act; the agency investigated the matter and issued a finding of “no probable cause” to the 
plaintiff.*** Thereafter, HUD itself notified the plaintiff that the matter was closed. The plaintiff 
filed a federal lawsuit within two years after receiving the later notice from HUD. The district 
court dismissed the suit, concluding that the claims were untimely since they were tolled only by 
the state administrative proceeding. 

In a lengthy opinion, Judge Sotomayor vacated the ruling and held that the administrative 
proceeding terminated upon HUD’s notification to the plaintiff, thereby allowing the plaintiff to 
file suit. She painstakingly reviewed HUD’s practice in this area, noting the absence of 
regulations on this question, and found it unreasonable.*’*’ “We hold that when a complainant 
receives a final letter from a HUD regional office, stating that HUD has closed its investigation 
based on notification that the certified agency to which the complaint was referred has closed its 
investigation, we will consider the administrative proceeding to have been ‘pending,’ and the 
filing limitation tolled, until the date of the final letter.”'’* 


Id. at 469. 

“W at 470. 

National Commission on Fair Housino and Equal Opportunity. Thp, Futurl ok Fair Housing (2008), 
available at htip://www.naacpldf.org/content/ptlf/housing discriminalion/fair housing report.pdf 
**521 F..8d202(2dCir.2008). 

*'* Id. at 205, 

"“id. at 207-11. 

Id. at 2 I I . 
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Judge Sotomayor also joined a panel opinion in United Stales v. Secretary of HUD^" which 
affirmed a district court’s modification of a consent decree stemming from the famous Yonkers 
desegregation case. In United Stales t'. Yonkers Board of Education,’’^ Judge Leonard Sand had 
found that the City of Yonkers intentionally segregated its public housing and public schools by 
directing its subsidized housing to predominantly minority neighborhoods. For years thereafter, 
the City resisted implementing the court’s desegregation orders. The subsequent case. Secretary! 
of HUD, arose when the City appealed the entry of a modified decree as an unconstitutional race- 
conscious remedy. Judge Sotomayor joined Judge Guido Calabresi’s opinion, holding that the 
decree’s modification was sufficiently narrowly tailored to respond to the City’s failure to meet 
integrative housing goals. The panel wrote: “In spite of fifteen years of remedial efforts 
encompassing four race-neutral remedial regimes . . . and at least partly because of the active and 
passive resistance to integration displayed by the City, Yonkers public housing remains 
substantially segregated even today 

Although Judge Sotomayor does not appear to have presided over any traditional public 
accommodations cases under Title II of the Civil Rights Act of 1964, she did hear a case 
involving discrimination in airline travel. King v. American Airlines.’’^ There, she authored an 
opinion rejecting claims under 42 U.S.C. § 1981 and the Federal Aviation Act by African- 
American passengers who alleged they were bumped from an international flight because of their 
race. In affirming the district court’s dismissal of the claims. Judge Sotomayor held that 
discrimination claims that arise in the course of embarking on an aircraft are preempted by the 
Warsaw Convention, which established a comprehensive liability system to govern claims 
involving international air travel. On this basks, the claims must be filed within the Convention’s 
two-year limitations period; since the plaintiffs filed their claims within just under three years of 
the allegedly discriminatory incident, they were not timely. 

VIII. ACCESS TO JUSTICE 

Judge Sotomayor has distinguished herself as a jurist who understands the importance of 
meaningful access to courts. Having sat as a trial judge, her jurisprudence reflects a nuanced 
understanding of the rulings district court judges make on dispositive motions. 

Her opinions convey a keen understanding of the importance of judicial review and the 
obstacles that prevent cases from being heard. They are also remarkable for their balanced 
approach, reflecting appropriate judicial restraint, careful analysis of the facts at hand, and a 
respect for the principle of stare decisis. Judge Sotomayor has neither gone out of her way to 
erect insurmountable procedural bars to plaintiffs seeking relief, nor has she engaged in results- 
oriented decision-making that ignores jurisdictional prerequisites and binding precedent. This 
measured approach has led to reasonable and equitable results, seen in rulings that bar some 
claims while allowing others. And Judge Sotomayor has articulated and reinforced legal 
standards in a way that is clear and concise. 


’* 239 F.3d211 (2dCir. 2001). 
”624 F, Supp. I276(S.D.N.Y.). 
Id. at 219-20. 

” 284 F.3d 352 (2d Cir. 2002). 


17 


VerDate Nov 24 2008 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 01045 Fmt6601 


Sfmt 6601 S:\GPO\HEARINGS\56940.TXT SJUD1 


PsN: CMORC 



1034 


standing 

In cases involving issues of standing and mootness. Judge Sotoraayor has routinely 
declined to adopt either excessively narrow or unnecessarily expansive readings of pleading 
requirements. A hallmark of her disciplined decision-making is that she has often found 
standing and then ruled on the merits in favor of the defendants. 

In Lamar Advertising of Penn. LLC v. Town of Orchard Park^^ Judge Sotomayor found on 
behalf of a unanimous court that an outdoor advertising business had standing to bring a facial 
challenge to a municipal ordinance even though the corporation’s First Amendment rights to 
commercial speech had not yet been denied. She was also careful to order that the plaintiff be 
permitted to re-plead its complaint on remand in order to address mootness concerns. And in 
Brody v. Village of Port Chester,’’^ judge Sotomayor wrote for another unanimous court in 
finding that a property owner who was denied due process prior to the exercise of eminent 
domain satisfied the standing requirement, even though he had failed to specify any additional 
harm beyond being denied procedural protections to which he was entitled under the 
Constitution. 

Judge Sotomayor is also willing to make difficult judgments and apply prudential standing 
principles to refrain from addressing matters inappropriate for consideration on the merits. In 
New York Civil Liberties Union v, Grandeauf* the court determined that the plaintiff 
organization’s First Amendment free speech claim was not moot under a constitutional analysis; 
however, it determined that the claim was not yet ripe for judicial review. And in Center for 
Reproductive Law and Policy v. Bush^ Judge Sotomayor used varying approaches to resolve the 
claims in a suit filed by a U.S.-based organization seeking to challenge the executive branch’s 
policy of refusing aid to foreign nonprofits that performed or provided information about 
abortions. First, the court bypassed a potentially dispositive standing argument in order to reject 
a First Amendment claim on the merits because the outcome was “foreordained” by a prior 
decision of the circuit."*” The court also found that the plaintiff organization had standing to 
bring an equal protection claim; but rejected that claim on the merits, Finally, the court found 
that the organization lacked standing to assert a due process challenge to the policy — a ruling 
based in large part upon the finding that plaintiffs did not assert harm to their own interests, but 
to those of third parties. 

In another prudential standing analysis. Judge Sotomayor joined a unanimous panel in 
finding that a defendant had standing to challenge an order of removal in the immigration 
context, but declining to address the merits because the claims would be better resolved at a time 
closer to petitioner’s parole.'”' And in a host of other cases, Judge Sotomayor has demonstrated 


* 356 F.3d 365 (2d Cir. 2004). 

‘" 345 F.3dl03 (2d Cir. 2003). 

* 528 F.3d 122 (2d Cir, 2008). 

304 F.3d 183 (2d Cir, 2002), 

'®/r/. at 187, 195; cf. Moore v. Consol. Edison Co. oFN.Y.. 409 F.3d 506, 511 n. 5 (2d Cir. 2005) (declining to 
address whether paidential iimils on standing apply to Title Vll sex discrimination claims and instead exercising 
“hypothetical jurisdiction” and ruling on the merits because plaintilTs claims would fail). 

Simmonds v. INS, 326 F.3d 351. 361 (2d Cir. 2003). 


!8 


VerDate Nov 24 2008 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 01046 Fmt6601 Sfmt6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



1035 


a willingness to dismiss claims in which the pleadings are clearly insufficient to state a claim for 
relief. 

Sovereign Immunity 

Judge Sotomayor’s few decisions in the area of sovereign immunity have all strictly applied 
existing precedent, even when written in dissent, and displayed a reluctance to limit states’ 
Eleventh Amendment immunity absent guidance from the Supreme Court. In this area, her 
adherence to precedent is indicative of a disciplined judicial restraint, placing her squarely in the 
mainstream. 

In McGinty v. New Judge Sotomayor joined a unanimous panel in rejecting the 

argument that the Age Discrimination in Employment Act (ADEA) abrogated states’ sovereign 
immunity when a con.stitutional violation (there, a violation of the Equal Protection Clause) was 
also alleged,'”’' following the Supreme Court’s decision in Kimel v. Florida Board of Regents."^^ 
Though this unanimous decision was implicitly overruled by the Supreme Court in United States 
V. Georgia'^ that decision announced a new rule and thus McGinty was a strict application of 
existing precedent. 

In Burnette v. Carothers,^’’^ another unanimous panel rejected the claim that a trio of 
environmental protection statutes abrogated state sovereign immunity because each statute 
contained language authorizing suits against governments only “to the extent permitted by the 
eleventh amendment to the Constitution.”'”* Like McGinty, this decision also reflects a strict 
application of Supreme Court precedent — here, the Court’s decision in Seminole Tribe v. 
Florida,'^'* which held that Congress may only abrogate sovereign immunity pursuant to its 
powers under Section V of the Fourteenth Amendment, even if it has unequivocally expressed its 
intent to abrogate the immunity and has acted pursuant to another valid exercise of 
Congressional power. 

And in Connecticut v. Cahill}'" Judge Sotomayor dissented from the majority opinion, 
which allowed a suit by a state against officers of another state to proceed in federal district court 
under an argument imported from Ex parte Young. Judge Sotomayor would have found that the 
suit was between two states, thereby implicating sovereign immunity concerns and vesting 
original jurisdiction in the Supreme Court pursuant to 28 U.S.C. § 1251(a). In her dissent, she 
criticized the majority for finding that the state was not the real party in interest simply because a 
state official, and not the state itself, was named as the defendant. Specifically, she accused the 
majority of “uprooting the doctrine of Ex parte Young, from its foundation in the law of 


See, e.g., Pori Wa.sh. Teachers' Ass’n v. Bd. of Educ., 478 F..td 494 (2d Cir. 2007) (holding that because a policy 
stating that school Staff members should report student pregnancies was not mandatory, the plaintiffs lacked Article 
111 standing to challenge it); Farrell v. Burke, 449 F.3d 470 (2d Cir. 2006) (dismissing the claims of a parolee who 
did not establish sufficient injury to confer standing); Perez v. Metropolitan Correctional Center Warden, 5 F. Supp. 
2d 208 (S.D.N.Y. 1998), aff'd 181 F..8d 88 (2d Cir. 1999). 

251 F.3d 84 (2d Cir. 2001). 

Id. at 92. 

528 U.S. 62 (2000). 

546 U.S. 151 (2006) (holding that constitntional violations may serve to abrogate sovereign immunity). 

192 F.3d 52 (2d Cir. 1999). 

Id. at 57. 

'"‘’5i7U.S. 44, 55(1996). 

''"217F..3d 93 (2d Cir. 2000). 
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sovereign immunity and artificially transplanting it into the area of Supreme Court 
jurisdiction.”’" She continued, “[ajlthough recognizing that the doctrine of Young is ‘not 
directly applicable’ here, . . . the majority fails to acknowledge that the Young doctrine is a ‘legal 
fiction’ that arose in a narrow context, has been limited continually by the Supreme Court, and, if 
at all relevant to this case, teaches that federal jurisdiction should not be readily e.xpanded.”' 

Statutes of Limitations 

Judge Solomayor’s opinions on statutes of limitations comport with her measured approach 
in other areas. She has shielded plaintiffs from improper applications of the statues while 
rejecting the claims of dilatory plaintiffs. 

In Strom v. Siegel Fenchel & Peddy P.C. Profit Sharing Planf^ Judge Sotomayor wrote 
the majority opinion vacating the district court’s partial grant of summary judgment to 
defendants who argued that the plaintiff’s claims were time-barred because she had waived her 
right to appeal. The plaintiff, a member of a retirement plan, filed suit under the Employee 
Retirement Income Security Act (“ERISA”), seeking a declaration of her rights to pension 
benefits and claiming a breach of fiduciary duty by plan administrators. On appeal. Judge 
Sotomayor found that the plan administrators were precluded from raising a failure-to-exhaust 
defense because they did not provide the plaintiff with written notice of their decision or a 
description of the applicable review procedures and time limits. “When a plan assiduously 
refuses to provide a claimant with information concerning her eligibility or administrative review 
rights under the plan,” Judge Sotomayor held, “any alleged waiver simply cannot be knowing or 
voluntary,”"'* 

In United States v. Lopez Judge Sotomayor wrote for a majority finding that an eighteen- 
month delay in an immigration defendant’s efforts to exhaust his administrative remedies was 
not unreasonable because he had been erroneously told by both the immigration judge and the 
Board of Immigration Appeals that relief was no longer available and was thereby denied an 
opportunity to seek judicial review."^ 

In Brown v. Parkchester South Condominiums,"^ Judge Sotomayor disagreed with the 
district court’s dismissal of an employment discrimination claim for failure to comply with Title 
Vll’s statute of limitations. But instead of usurping the role of the district court, she remanded 
the case to the district court. Judge Sotomayor found sufficient evidence to warrant a hearing to 
determine whether the employee’s alleged medical condition warranted equitable tolling. 

However, in United States v. Co/e,"* Judge Sotomayor ruled in favor of the respondent, 
finding noncoercive the government’s offer to pursue lesser charges in exchange for plaintiffs 
agreement that the running of the statutory limitation period be tolled. The petitioner would have 
otherwise been vulnerable to prosecution on a capital charge with no statute of limitations, and 


kt. at 107 (Sotomayor. J., dissenting). 
hi. at 106-07. 

"’ 497 F.3(l 234 (2d Cir. 2007). 

'"/(/. at 246. 

445 F.3d 90 (2d Cir. 2006). 

"‘'Id. at 93, 

"’ 287 F,3d 58 (2d Cir, 2002), 

"* 544 F.3d 88 (2d Cir. 2008), 
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he failed to assert a statute of limitations defense at trial.''"* And in King v. American Airlines,'^'’ 
Judge Sotomayor ruled against African-American plaintiffs who appealed the dismissal of their 
race discrimination claim against an airline, which the district court had ruled untimely. The 
plaintiffs- a couple bumped from an international flight originating in the United States, 
allegedly on the basis of their race — argued that the three-year statute of limitations applicable to 
42 U.S.C. § 1981 actions governed their suit. But Judge Sotomayor affirmed the district court, 
holding that the discrimination claim fell within the scope of an international treaty that 
preempted federal and state civil rights claims and required the application of the two-year 
statute of limitations prescribed under the treaty. 

Attorneys’ Fees 

Judge Sotomayor’s jurisprudence in attorneys’ fees cases again shows her to be a balanced 
and disciplined jurist. She appears to appreciate that the unavailability of attorneys’ fees chills 
the enforcement of civil rights laws and fru.strates attempts by the civil rights bar to fulfill its 
congressionally-approved role as “private attorneys general.” She has often joined majorities to 
uphold reasonable awards of attorneys’ fees. In doing so, she has adopted an appropriately 
narrow reading of the Supreme Court’s decision in Buckhannon Board & Care Home, Inc. v. 
We-St Virginia Department of Health & Human Resources which established new rules for 
determining whether a plaintiff could be considered a “prevailing party” for purposes of such 
awards. But she has also limited overreaching by plaintiffs’ counsel. 

In A.R. ex rel R. V. v. New York City Department of Education Judge Sotomayor joined a 
unanimous opinion affirming the grant of fee awards by the district court to parents of disabled 
children who, after administrative due process hearings under the IDEA, secured administrative 
orders in their favor incorporating the terms of a favorable settlement. The panel reasoned that 
such an order changes the legal relationship betw'een the parties and is enforceable under 42 
U.S.C, § 1983.'^^ By making fees available even if a lawsuit is not filed, this decision provides a 
tremendous incentive to parents to vindicate their children’s rights through administrative 
hearings.'’*' And in National Helicopter Corp. v. City of New York'^^ then-District Judge 
Sotomayor deemed the plaintiff to be a “prevailing party” even though it ultimately succeeded on 
fewer than half of its claims. Judge Sotomayor also declined to adopt the defendant’s theory that 
fees were inappropriate under 42 U.S.C. § 1988 because the only basis for the plaintiffs partial 
relief was the Supremacy Clause, which is unenforceable under 42 U.S.C. § 1983 . 

In a number of other cases. Judge Sotomayor has limited fee awards,'^® Again 
demonstrating her balanced approach. Judge Sotomayor has also joined majority opinions in 
other cases holding that fees were unavailable.''*’ 


"''W. at 10.J. 

284 F.3d 3.S2 (2d Cir. 2002). 

'‘'532 U.S. .598 (2001). 

407 F.3d65 (2d Cir. 2005). 

Id. at 76. 

Cf. Mr. L. V. .Sloan, 449 F..3d 405 (2d Cir. 2006) (excluding from the reach of.J.S. ex ret. R.V. those cases in 
which a setilement agreement is reached privately, without changing the legal relationship of the parties). 

No. 96-3574 (SS). 1999 WL 562031, at * I (S.D.N.Y. July 30, 1999). 

See, e.g., B. ex rel. M.B. v. East Granby Bd. ofEduc., 2006 U.S. App. LEXIS 27014 (2d Cir. 2006) (vacating in 
pan a district court's award of attorneys’ fees in an IDEA claim because the due process hearing officer lacked 


21 


VerDate Nov 24 2008 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 01049 Fmt6601 


Sfmt6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



1038 


IX. CRIMINAL JUSTICE 

One of LDF’s primary mi.ssions i.s ensuring the fair and equitable treatment of African 
Americans within the criminal justice system. Issues such as defendants’ rights to appeal their 
constitutional claims to federal courts through habeas proceedings, the right to jury selection 
procedures free from racial discrimination, and the protection of an individual’s right to be free 
of unreasonable searches and seizures, are at the core of the protections due to criminal 
defendants, and of LDF’s advocacy in the criminal justice arena. 

Each year, the Supreme Court is the final arbiter of many matters of critical importance to 
criminal defendants. In its 2008 Term, the Court considered, among other things, the scope of 
the Fourth Amendment’s exclusionary rule,'^* the right of inmates to obtain post-conviction 
analysis of DNA evidence,'"’ the right to a speedy trial, the conditions under which the 
government may conduct a warrantless search,'^' and the circumstances under which an 
individual is entitled to the protections attached to the Sixth Amendment right to counsel.''’" If 
appointed to the bench. Judge Sotomayor would have the opportunity to join her fellow justices 
in shaping the scope of criminal law and procedures for many years to come. 

LDF has examined Judge Sotomayor’s circuit court record in cases involving jury 
discrimination, habeas corpus, civil rights prosecutions, and Fourth and Sixth Amendment 
issues. While we do not necessarily agree with the rulings in all of the cases discussed below, we 
nonetheless believe her overall record supports her nomination. 

Discrimination in Jury Selection 

In its landmark Batson v. Kentucky decision, the Supreme Court held that the Equal 
Protection Clause of the Fourteenth Amendment prohibits the use of peremptory strikes to 
remove jurors on the basis of race. The Court held that “[pjurposefu! racial discrimination in 
.selection of the venire violates a defendant’s right to equal protection because it denies him the 
protection that a trial by jury is intended to secure,”' ’ and that “[a] person’s race simply is 
unrelated to his fitness as a juror.”'’’ In 1991, the Court clarified aspects of its Batson ruling in 


jurisdiction to award fees and had miscalculated the same, and remanding to the district court for proper 
calculation); Mid-Hudson Caiskill Rural Migrant Ministry, Inc. v. Fine Host Corp,, 418 F.3d 168 (2d Cir. 2005) 
(limiting a fee award based upon the language of the plaintiffs retainer agreement and finding unenforceable 
language in the agreement that attempted to calculate client’s liabilities to counsel based on what client could secure 
as reimbursement for those liabilities in a contractual indemnity action). 

See, e.g., Vuliaggio v. Hd. of Regents, 343 F’.3d 598 (2d Cir, 2003) (per curiam) (holding that plaintilTs who 
engage in complaint resolution procedures are not entitled to awards of attorneys' fees because such actions were 
not identified in the IDEA); Garcia v. Yonkers Sch. Dist., 561 F.3d 97 (2d Cir. 2009) (holding that the plaintiffs 
were not "prevailing parlies*’ under Buckhannon because verbal comments from the bench suggesting the possible 
entry' of an order favorable to plaintiffs were insufficient to change the legal relationship between the parlies). 

Herring v. United States, 129 S.Ct. 695 (2009). 

Dist. Atl'y’s Office of Third Jud. Disi. v. Osborne. 129 S. Ct. 488 (2008). 

Vermont v. Briilon. 129 S.Ct. 1283 (2009). 

Pearson v. Callahan, 1 29 S.Ct. 808 (2009); Arizona v. Gant, 129 S. Cl. 1710 (2009). 

Montejo v. Louisiana, 129 S.Ct. 2079 (2009). 

"'476 Li.S. 79(1986). 

"" /f/.at 86. 

ki. at 87 (citation omitted). 
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Powers V. Ohio.' ''' [n Powers, the Court held that “a criminal defendant may object to race- 
based exclusions of jurors effected through peremptory challenges whether or not the defendant 
and the excluded jurors share the same race.”'^^ In so holding, the Court noted that despite the 
many cases it had heard raising the issue of racial discrimination in jury selection, it had “not 
questioned the premise that racial discrimination in the mialification or selection of jurors 
offends the dignity of persons and the integrity of the courts.” 

A review of the Batson decisions for which Judge Sotomayor has authored opinions or sat 
on the panel reveals a commitment to the core principle of Batson, as well as to the procedural 
protections surrounding a defendant’s right to bring such challenges through habeas proceedings. 

In Galarza v. Keane,'^’’ Judge Sotomayor wrote for the majority in a case questioning 
whether a defendant had properly preserved his Batson challenge for federal habeas review 
where a trial court had explicitly ruled on only two of the defendant’s five Batson challenges, 
and the defendant failed to object. At trial, the petitioner, Galarza, made a Batson objection after 
the prosecutor used peremptory strikes to remove five Hispanic members of the jury venire. 

In rejecting Galarza’s Batson challenge the trial court only discussed and credited the 
prosecution’s race-neutral reasons for two of the strikes.'^' Galarza did not object to the trial 
court’s incomplete Batson ruling. The state appellate court rejected Galarza’s appeal on the 
merits.'’'" On habeas review, the magistrate judge and district court found that Galarza had 
waived his Batson claims by failing to properly pursue them during voir dire, and, in the 
alternative, found that the trial court had credited the prosecutor’s race-neutral explanations for 
the strikes.”^ 

The most important aspect of the Second Circuit opinion authored by Judge Sotomayor is 
the court’s ruling regarding the application of a state procedural bar. Although Judge Walker, 
writing in dissent, would have found that Galarza’s failure to object to the trial court's 
incomplete factual finding was “fatal to his claim,”'” Judge Sotomayor’s majority decision 
countered that “in order for federal habeas review to be procedurally barred, a state court must 
actually have relied on a procedural bar as an independent basis for its disposition of the case, 
and the state court’s reliance on state law must be unambiguous and clear from the face of the 
opinion.”'” The majority found that the state appellate court had ruled on the merits of the 
Batson claim, and did not in fact apply or reference such a procedural bar,”*’ However, the 
majority held that even assuming the appellate court had made an ambiguous reference to such a 
bar, “the dissent’s analysis would require us to disregard our established precedent that such an 
ambiguity is insufficient to preclude our review of a habeas petition.”'” The court concluded 
that “we decline to create a procedural requirement that a party must repeat his or her Batson 


499 U.S. 400(1991). 

Id. at 402. 

™ Id. 

'■” 252 F..'5d 630(2dCir. 2001). 
'’’/o', at 633-34. 

Id. at 634. 

'“Id. 

Id. at 634-35. 

Id. at 642. 

'■” Id. at 637. 

'*ld. 

' Id. 
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challenges three times at trial in order to avoid a procedural bar.”"* Because the trial court had 
failed to issue a complete Batson ruling, the court remanded the ease to the district court to 
determine whether to expand the record or return the matter to the state court for 
reconsideration,"'^ 

Although the panel ultimately rejected the petitioner’s Batson challenge in Green v. 
Travis, the decision demonstrates Judge Sotomayor’s straightforward application of federal 
precedent to reverse a state court finding that the defendant had not made a prima facie case of a 
Batson violation. In Green, the defendant alleged at trial that Batson was violated by the 
removal of African-Americans and Hispanics from his jury, stating that although the jurors in 
question were of “different genders and different Hispanic race and the black race [sic] ... I 
believe that the People arc discriminating on race, which is absolutely forbidden to be done.”'" 
The state appellate court held that “the defendant failed to establish a prima facie case that the 
prosecutor’s peremptory challenges were employed for discriminatory purposes because 
‘minorities’ in general do not constitute a cognizable racial group.”'*" On habeas review before 
the Second Circuit, the state urged adoption of this standard. Judge Sotomayor’s decision 
pointedly disagreed with the state and the appellate court’s analysis. Writing for the unanimous 
panel, she noted that Batson held that a defendant seeking to establish a prima facie case of 
discrimination in the peremptory exercise of petit jury strikes “first must show that he is a 
member of a cognizable racial group, and that the prosecutor has exercised peremptory 
challenges to remove from the venire members of the defendant's race.”''^^ However, she noted 
that: 

The Supreme Court’s subsequent decision in Powers v. Ohio, 499 U.S. 400 
(1991), dramatically lessened the import of Batson's “cognizable racial group” 
language.... /’ower.s makes clear that the only continuing relevance of Batson’s 
“cognizable racial group” language is the requirement that a defendant alleging 
purposeful racial discrimination in the exercise of peremptory strikes must 
demonstrate that a peremptorily excused venireperson was challenged by reason 
of being a member of .some “cognizable racial group.”"'' 

The court concluded by stating that it “is indisputable that one venireperson cannot be 
excluded from a jury on account of race. A fortiori, several venirepersons of different races 
cannot be excluded from a jury on account of race.”'** Nevertheless, turning to the merits, the 
panel rejected the Batson claim. 

In United States v. Bryce,'*'* co-authored by Judges Jacobs and Sotomayor, the panel 
applied Batson to uphold the district court’s determination that the prosecutor had offered a valid 
race-neutral reason when the prosecutor explained that the reason for striking a 19-year-old 


“"‘/o', at m. 
td. at 640. 

'®4l4F.3cl288 (2d Cir. 200.S). 

Id at 291-92. 

Id. at 292. 

““ Id. at 296-97 (internal quotation and citation omitted). 
""/£/. at 297-98. 

Id at 298, 

'‘'’208F.3d346(2dCir. 1999). 
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African-American potential juror was the Juror’s lack of life experience, and the prosecutor also 
struck all other jurors younger than age 41. 

In two cases, Judge Sotomayor joined panel decisions reversing the district court’s grant of 
a writ of habeas corpus on a petitioner’s Batson claims. In Rodriguez v. SchriverJ^^ the state 
appellate court had held that the petitioner’s Batson challenge was impreserved for appellate 
review under New York’s contemporaneous objection requirement because after the prosecutor 
provided race-neutral reasons for striking four Hispanic jurors at trial, Rodriguez had not alleged 
that the reasons were pretexts, indicating only that the prosecutor had “challenged every single 
Hispanic on the record.”'^’ The district court disagreed with the state appellate court’s analysis, 
finding that the prosecutor’s strike of one of the four Hispanic jurors as to whom the Batson 
claim was raised was not race neutral for purposes of Batson’s second step."’*’ On review, the 
Second Circuit held, however, that the prosecutor’s strike of juror Gomez because he was from 
Santo Domingo was not “inherently discriminatory” considering the other facts presented in the 
case."’’ The panel therefore held that an adequate state procedural bar applied and reversed the 
district court’s grant of the writ of habeas corpus. 

In the unpublished case of Hunter v. Miller,'^^ the district court had granted a writ of habeas 
corpus after finding that “the trial court precluded petitioner from developing the record to 
support his Batson claim, first by hearing petitioner’s challenge off the record and second, 
through his hasty denial of that claim, by intimidating petitioner’s attorney from making his 
record or raising additional Batson challenges later in the jury selection process. In a 
summary order, the Second Circuit found nothing in the record to support the intimidation 
finding, and noted that while it was “deeply troubled” by the state trial court practice of going 
off-the-record during jury selection, the petitioner’s attorney had neither objected to this 
procedure nor raised a challenge to make a record."’” 

Habeas 

According to a study by the National Center for State Courts, each year, state prisoners file 
more than 18,000 cases seeking habeas relief, which amounts to one out of every 14 civil cases 
filed in federal district courts.'*** Between her service on the district court and as a circuit court 
judge, Judge Sotomayor has extensive experience with habeas cases. In each of the published 
decisions Judge Sotomayor has authored where the habeas issue was resolved by the decision, 
the panel has denied the petition. 


See id. at 350 n.3. 

392 F.3d .505 (2d Cir. 2004). 

'■”W. at 508-10. 

Id. al 509. 

"''W. at 510-11. 

144 F. App’x 202 (2d Cir. 2005). 

Id. at 203. 

"" Id. 

N.vncy J. King, tiTAL.,N.4T'LCTR. roR State Courts, Final Tf.chnic.al Report: Habeas Litigation in U.S. 
District Courts: An Empirical Stuoy of Habeas Corpus Cases FilfiD by State Prisoners Under the 
Antiterrorism and Effective De.ath Penalty Act of 1996, at 3 (National Center tor State Court, Aug. 2007), 
available at http://www.ncjrs.gov/pdfnie.sl/nij/grants/2t9558.pdf. 
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In Doe V. Menefee'^^ over a lengthy dissent by Judge Pooler, Judge Sotomayor rejected a 
district court’s finding that petitioner Doe had presented a credible claim of actual innocence, 
and affirmed the district court’s ultimate denial of his habeas petition. Doe, who had been 
convicted of second-degree sodomy, sought to file a petition for habeas corpus after 
Antiterrorism and Effective Death Penalty Act of 1996’s (“AEDPA”) limitation period had run. 
Although the case raised the question of whether AEDPA’s statute of limitations can be tolled by 
credible claims of actual innocence, the panel did not reach the question because it held that such 
a credible claim had not been pre,sented. Judge Pooler, in dissent, criticized the majority for 
“second guess[ing] the trial judge’s credibility findings where no compelling extrinsic or other 
evidence compels a different conclusion.’’"’^ 

In Gilchrist v. O'Keefe the court examined a habeas case raising the question of the 
scope of the Sixth Amendment right to counsel. Judge Sotomayor wrote for a unanimous panel 
to hold that the state court’s decision to deprive an indigent defendant of counsel at his 
sentencing hearing after the defendant punched his appointed attorney in the ear and ruptured his 
eardrum was neither contrary to nor an unreasonable application of clearly established federal 
law for purposes of the court’s habeas review. In coming to this conclusion, the panel noted that 
the Supreme Court precedents of Illinois v. Allen ^ and Taylor v. United States'^'’ stand for the 
principle that fundamental rights can be forfeited, and held that in the instant case, the state 
court’s determination that the defendant had forfeited the right to counsel, rather than waived 
that right, was not unreasonable. 

In Brown v. Miller'^* the defendant argued that the procedure by which he was sentenced as 
a persistent felony offender violated his right to a jury trial under the Sixth Amendment. The 
state appellate court found that the claim was procedurally barred under its precedent in People 
V. Rosen,'^^ which involved a decision about whether a defendant had a valid federal Apprendi 
claim. The Second Circuit held that, “[bjecause the Appellate Division in this case relied on 
Rosen ... [t]he procedural ruling based on stale law was therefore interwoven with the court’s 
rejection of the federal law claim on the merits and does not bar federal habeas review.”'^’ 
However, the panel ultimately rejected the habeas petition, finding that the state court’s ruling 
had not constituted an unreasonable application of federal law. 

In Campmano v. f/.S.,'’'' the court faced the question whether an attorney can be ineffective 
for failing to file an appeal where the petitioner waived his right to appeal in a plea agreement. 
Judge Sotomayor, writing for a unanimous panel, held that “where counsel does not file a 
requested notice of appeal and fails to file an adequate .Anders brief [requesting withdrawal but 
referring to anything in the record that might support an appeal], courts may not dismiss the 
hypothetical appeal as frivolous on collateral review.”'^''’ The panel thus remanded to the district 
court for an evaluation of whether the petitioner instructed his attorney to file an appeal. 


391 F.3d 147 (2d Cir. 2004). 

Id. at 178 (Pooler. J.. dissenting). 

260 F,3d87(2dCir. 2001). 

397 U.S. 337 (1970). 

‘’“414 U.S. 17(1973). 

451 F.3d 54 (2d Cir. 2006). 

‘”96 N.Y.2d 329(2001). 

Brown. 451 F.3dat 57 (citation and quotation marks omitted). 
442F.3d 770 (2d Cir. 2006). 

Id. at 775. 
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instructing that he should be allowed a direct appeal if the district court answered this question in 
the affirmative. 

Civil Rights Actions in the Criminal Context 

Judge Sotomayor has authored a number of decisions in civil rights actions sounding in the 
criminal context. In United States v. Cote'^^ Judge Sotomayor wrote for a unanimous panel to 
reverse a district court’s entry of acquittal in a case where a prison security guard was charged 
with depriving an inmate of his civil rights under 18 IJ.S.C. § 242. The statute makes willfully 
depriving a person of his or her constitutional or federal rights a criminal violation when the 
official is acting under color of law . After conducting a lengthy examination of the facts of the 
case. Judge Sotomayor concluded that the district court had abused its discretion in discrediting 
testimony supporting the conviction, including testimony from three inmates who were 
eyewitnesses to the offense and a neurosurgeon who had examined the deceased inmate. 

In Smith v. Edwards , Judge Sotomayor wrote for the panel to reverse a district court’s 
refusal to dismiss plaintiff’s 42 U.S.C. § 1983 claim against a police officer and the town of 
Fairfield, CT, alleging unlawful arrest and a failure to train. The officer had filed a probable 
cause affidavit and obtained an arrest warrant based on his investigation of allegations that 
plaintiff had sexually abused his daughter. The charges were subsequently dismissed, and the 
plaintiff sued, alleging that the officer withheld material information from the magistrate. The 
Second Circuit found, however, that there was no evidence that the additional information would 
have been critical to the magistrate’s evaluation of probable cause For purposes of issuing the 
warrant, and remanded the case for dismissal of the plaintiffs federal claims. 

inAmaker v. Foley^^ a state inmate brought a 42 U.S.C. § 1983 action against correctional 
officers alleging race discrimination. The district court entered summary judgment for the 
officers because the inmate failed to file opposition papers to the summary judgment motion. 
Judge Sotomayor, writing for a unanimous panel, reversed. The court held that the district 
court’s judgment was, “inconsistent with Federal Rule of Civil Procedure 56 because a court 
cannot relieve the moving party of its initial burden of production under that rule.” The court 
noted that, “[t]he district court granted summary judgment solely for failure to file opposing 
papers and did not, as required, assess whether the defendants had met their burden to 
demonstrate that summary judgment was appropriate.”'*” 

In Brown v. City of Oneonta, New York'^' Judge Sotomayor joined Judge Calabresi’s 
dissent from a denial of rehearing en banc in a case in which the Second Circuit denied African- 
American citizens’ racial discrimination claims under 42 U.S.C. §§ 1981, 1985, 1985(3), and 
1986, and the Equal Protection Clause of the Fourteenth Amendment. The citizens filed these 
claims after, in their town of predominantly white citizens, police attempted to locate and 
question all African-American males in the town based upon the description of a crime suspect. 
The dissent noted that police in effect created their own racial classification by questioning every 
black male student, and at least one black w'oman, along with every non-white person in the city 

”‘'544 F.3d 88 (2dCir. 2008). 

175 F.3d 99 (2d Cir. 1999). 

274 F.3d 677 (2d Cir. 2001). 

Id. at 681. 

td. 

235 F.3d 769 {2d Cir. 2000). 
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regardless of age or sex, despite the victim’s description, which included mention of a cut on the 
assailant’s hands. 

Fourth Amendment 

While on the Second Circuit, Judge Sotomayor has issued dissents from two cases about 
whether the Fourth Amendment permits strip searches in the absence of individualized suspicion. 
In N.G. and S.G. v. Connecticut'^" Judge Sotomayor dissented from the panel decision 
upholding Connecticut’s blanket strip search policy for juveniles’ initial entries into juvenile 
detention facilities absent any individualized suspicion and where the juveniles in question had 
not been accused of committing a crime. Detailing the trauma and humiliation the young female 
plaintiffs had experienced, she noted that courts “should be especially wary of strip searches of 
children, since youth ‘is a time and condition of life when a person may be most susceptible to 
influence and to psychological damage.’”'®^ Similarly, in Kelsey v. County of Schoharie,"'^ 
Judge Sotomayor dissented from a panel decision upholding a county jail’s “clothing exchange’’ 
procedure, whereby male inmates who were not expected to make bail had to change out of their 
street clothes and into jail-issued clothing, in view of officers and without any reasonable 
suspicion. Citing to the N.G. decision, she observed that “insofar as the majority suggests that 
‘brief[]’ exposure of one’s private parts does not implicate the Fourth Amendment ... our 
precedent does not support the notion that a search need be prolonged or thorough to be termed a 
‘strip search,’”'*^ 

Judge Sotomayor has also authored a number of notable decisions regarding the Fourth 
Amendment’s exclusionary rule. In United States v. Santa'^^ and United States v. Falso'*'' Judge 
Sotomayor wrote opinions in cases involving exceptions to this rule. In Santa, Judge Sotomayor 
applied the Supreme Court’s decision in Arizona v. Evans'^* to a case in which officers arrested 
defendant Santa based upon a warrant that, due to the errors of court employees, remained in the 
police database despite having been vacated. Santa was convicted of possession with intent to 
distribute after three grams of cocaine w'ere discovered on his person during the arrest. Writing 
for a unanimous panel. Judge Sotomayor held that the arresting officers’ reliance on the 
statewide computer database was objectively reasonable.'®'* The Supreme Court endorsed this 
position in its ruling in Herring v. United States'’’'* last term. 

In Fatso, Chief Judge Jacobs dissented from Judge Sotomayor’s decision extending the 
good-faith exception to the exclusionary rule to a situation where the officer who swore out an 
affidavit supporting a wanrant for which there was not probable cause was the same officer who 
executed the warrant. Following the denial of defendant Falso’s motion to suppress evidence 
seized from his home, he was convicted of numerous crimes related to child pornography. On 


382 F.3d 225 (2d Cir. 2004). 

''''' !d. al 230 (Solomayor, .)., dissenting) (quoting Eddings v. Oklahoma, 455 U.S. 104, 1 15 (1982)). 

'“ 567 F.3d54(2dCir.2009). 

Id. at 68 (Sotomayor, j., dissenting) (citing N.G., 382 F.3d at 228 n.4). 

180F.3d20(2dCir. 1999). 

'*’ 544 F.3d 110 (2d Cir. 2008). 

'** 5 1 4 U.S. i (1 995) (holding that evidence is not excludable under the Fottrlh Amendment where law enforcement 
officers act in reliance upon police records containing erroneous infomiaiion due to the clerical errors of court 
employees). 

180 F.3d at 27-30. 

'* 129 S.Ct. 695 (2009). 
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appeal, he claimed that the search warrant was not supported by probable cause. Judge 
Sotomayor agreed that there was insufficient probable cause to search Falso’s home. However, 
the panel held that the good-faith exception to the exclusionary rule outlined in United States v. 
Leon’’’^ applied “to evidence seized ‘in objectively reasonable reliance on’ a warrant issued by a 
detached and neutral magistrate judge, even where the warrant is subsequently deemed invalid,” 
and thus to Falso’s situation.'’^ In dissent. Chief Judge Jacobs wrote that, in his assessment, the 
good-faith exception could not apply, because the affidavit was “recklessly misleading (at 
best),”'^^ and the officer who swore out the affidavit also executed it. Under such circumstances, 
the officer could “hardly claim good-faith reliance on a warrant is.sued by a judge who was mis- 
directed by the officer himselfj. 

Judge Sotomayor also expanded upon the application of the exclusionary rule in United 
States V. Howard.''*^ In that case, she ruled that the automobile exception to the Fourth 
Amendment’s warrant requirement applied even though the defendants had been lured away 
from their cars by state troopers at the time of the searches. Judge Sotomayor held that the 
exception applies “[ejven where there is little practical likelihood that the vehicle will be driven 
away,” as long as the “possibility exists,”'"*’ 

X. CONCLUSION 

It is LDF’s assessment that Judge Sotomayor’s personal and professional background, and 
her years of experience in government, private practice, and on the bench, make her an ideal 
nominee to serve as the 1 1 1th Justice of the United Slates Supreme Court. As reflected in the 
body of decisions we have reviewed here. Judge Sotomayor applies a detailed, considered 
evaluation of the matters that come before her, delving into the law and facts in a manner 
consistent with controlling precedent. While maintaining a jurisprudence that is detached from 
ideological concerns, Judge Sotomayor has nevertheless demonstrated a sense of understanding 
about how judicial decisions impact the real-life experiences of everyday people. It is her 
rigorous intellect coupled with this common touch that we believe makes Judge Sotomayor 
precisely the type of justice needed for these times, when, despite the progress that has been 
made on civil rights issues, there is still much to accomplish. We are thus pleased to strongly 
support President Obama’s nomination of Judge Sonia Sotomayor to serve as the next justice of 
the United States Supreme Court. 


468 U.S. 897 (1984). 

Fatso. 544 F.3d at 125 (citation omilted). 
id. at 132 (Jacobs, C.J., di.ssenting). 

Id. at 136 (Jacobs, C.J.. dis.senting). 

489 F.3d 484 (7d Cir. 2007). 

'“‘'W, at 492-94. 
id. at 493. 
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Hon. Patrick J. Leahy 

Chairman, U.S. Senate Committee on the Judiciary 
433 Russell Senate Office Buiiding 
Washington, D,C. 20510 

Mon, Jefferson B. Sessions 

Ranking Member, U.S. Senate Committee on the Judiciary 
335 Ru-ssell Senate Office Building 
Washington, D.C. 20510 

Dear Chairman Leahy and Ranking Member Sessions: 

We the undersigned professors of law write in support of the confirmation of Judge Sonia 
Sotomayor as an Associate Justice of the United States Supreme Court. 

As a federal judge at both the trial and appellate levels. Judge Sotomayor has distinguished herself 
as a brilliant, careful, fair-minded jurist whose nilings exhibit unfailing adherence to the rule of law. Her 
opinions reflect careful attention to the facts of each case and a reading of the law that demonstrates fidelity 
to the text of statutes and the Constitution. She pays close attention to precedent and has proper respect for 
the role of courts and the other branches of government in our society. She has not been reluctant to protect 
core constitutional values and has shown a commitment to providing equal justice for ail who come before 
her. 


Judge Sotomayor’s stellar academic record at Princeton and Yale Law School is testament to her 
intellect and hard work, and is especially impressive in light of her rise from modest circumstances. That 
she went on to serve as an Assistant District Attorney for New York County speaks volumes about her 
strength of character and commitment to the rule of law. When in private practice as a corporate litigator in 
New York, she was deeply engaged in public activities, including service on the New York Mortgage 
Agency and the New York City Campaign Finance Board, as well as serving on the Board of Directors of 
the Puerto Rican Legal Defense and Education Fund. 

Her career won bi-partisan respect, which led to her becoming a U.S. District Court judge 
(nominated by President George H.W. Bush on the recommendation of Senator Daniel Patrick Moynihan, 
and confirmed by a majority Democratic Senate In 1992). Her pcrfonnance on the district court solidified 
Judge Sotomayor’s support, and in 1998 she was elevated to the Second Circuit (nominated by President 
Bill Clinton and confirmed by a majority Republican Senate). 

Judge Sotomayor will bring to the Supreme Court an extraordinary personal story, academic 
qualifications, remarkable professional accomplishments and much needed ethnic and gender diversity. 

We are confident that Judge Sotomayor’s intelligence, her character forged by her extraordinary 
background and experience, and her profound respect for the law and the craft of judging make her an 
exceptionally well-qualified nominee to the Supreme Court and we urge her speedy confirmation. 

Sincerely, 


Kenneth 

Dunham 

Faulkner University Jones School of Law* 

AL 

John 

Garman 

Faulkner University Jones School of Law 

AL 

Andrew 

Greene 

Samford University Cumberland School of Law 

AL 

William 

Andreen 

University of Alabama School of Law 

AL 

Kimberiy Ann 

Bart 

University of Alabama School of Law 

AL 
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Debra 
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University of Alabama School of Law 
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Scott 

England 
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CA 

Miye 

Goishi 

UC Hastings College of the Law 

CA 

Joseph 

Grodin 

UC Hastings College of the Law 

CA 

Ascanio 

Piomelli 

UC Hastings College of the Law 

CA 

Joanna 

Weinberg 

UC Hastings College of the Law 

CA 

Lois 

Weithorn 

UC Hastings College of the Law 

CA 

Erwin 

Chemerinsky 

UC Irvine School of Law 

CA 

Carrie 

Hempei 

UC Irvine School of Law 

CA 

Richard 

Abel 

UCLA School of Law 

CA 

Grace 

Blumberg 

UCLA School of Law 

CA 

Joel 

Handier 

UCLA School of Law 

CA 

Jerry 

Kang 

UCLA School of Law 

CA 

Jennifer 

Mnookin 

UCLA School of Law 

CA 

Clyde 

Spillenger 

UCLA School of Law 

CA 

John M. 

Adler 

University of San Francisco School of Law 

CA 

Erin 

Dolly 

University of San Francisco School of Law 

CA 

Maya 

Manian 

University of San Francisco School of Law 

CA 

Marta 

Ontiveros 

University of San Francisco Sr^ool of Law 

CA 

Kim S. 

Buchanan 

University of Southern California Gould School of Law 

CA 

Mary L. 

Dudziak 

University of Southern California Gould School of Law 

CA 

Ariela J. 

Gross 

University of Southern California Gould School of Law 

CA 

Greg 

Keating 

University of Southern California Gould School of Law 

CA 

George 

Lefcoe 

University of Southern California Gould School of Law 

CA 

Heidi L. 

Rummel 

University of Southern California Gould School of Law 

CA 

Robert 

Saltzman 

University of Southern California Gould School of Law 

CA 

Nomi 

Stolzenberg 

University of Southern California Gould School of Law 

CA 

Lawrence 

Levine 

University of the Pacific. McGeorge School of Law 

CA 

Michael S. 

Mireles 

University of the Pacific. McGeorge School of Law 

CA 
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Philip 

Wile 

University of the Pacific. McGeorge School of Law 

CA 

Neil 

Cogan 

Wftiittier Law School 

CA 

J. Denny 

Haythorn 

Whittier Law School 

CA 

William 

Patton 

Whittier Law School 

CA 

Lorenzo 

Trujillo 

University of Cc^orado Law School 

CO 

Jay 

Brown 

University of Denver Sturm College of Law 

CO 

Phoenix 

Cai 

University of Denver Sturm College of Law 

CO 

Jose 

Juarez Jr. 

University of Denver Sturm College of Law 

CO 

Howard 

Rosenberg 

Unh/ersity of Denver Sturm College of Law 

CO 

Catherine 

Smith 

University of Denver Sturm College of Law 

CO 

Melanie 

Abbott 

Quinnipiac University ScJiooi of Law 

CT 

Elizabeth 

Marsh 

Quinnipiac University School of Law 

CT 

Jon 

Bauer 

University of Connecticut Sdioo! of Law 

CT 

Loftus 

Becker 

University of ConneSicut School of Law 

CT 

Phillip 

Blumberg 

University of Connecticut School of Law 

CT 

Sara 

Bronin 

University of Connecticut School of Law 

CT 

Deborah 

Calloway 

University of Connecticut School of Law 

CT 

John 

Day 

University of Connecticut School of Law 

CT 

Timothy 

Everett 

University of Connecticut School of Law 

CT 

Hugh 

MacGiil 

University of Connecticut School of Law 

CT 

Patricia 

McCoy 

University of Connecticut School of Law 

CT 

Jeremy 

Paul 

University of Connecticut School of Law 

CT 

Kurt 

Slrasser 

University of Connecticut School of Law 

CT 

Robert 

Whitman 

University of Connecticut School of Law 

CT 

Steven 

Wilt 

University of Connecticut School of Law 

CT 

Jack 

Balkin 

Yale Law School 

CT 

Stephen L. 

Carter 

Yale Law School 

CT 

Jules 

Coleman 

Yale Law School 

CT 

Dennis E, 

Curtis 

Yale Law School 

CT 

Harlon 

Dalton 

Yale Law School 

CT 

Stephen 

Duke 

Yale Law School 

CT 

William 

Eskridge 

Yale Law School 

CT 

Daniel 

Esty 

Yale Law School 

CT 

Robert W. 

Gordon 

Yale Law School 

CT 

Henry 

Hansmann 

Yale Law School 

CT 

Anthony 

Kronman 

Yale Law School 

CT 

Jonathan 

Macey 

Yale Law School 

CT 

Daniel 

Markovits 

Yale Law School 

CT 

Jerry L. 

Mashaw 

Yale Law School 

CT 

Noah 

Messing 

Yale Law School 

CT 

Robert 

Post 

Yale Law School 

CT 

Judith 

Resnik 

Yale Law School 

CT 

Vicki 

Schultz 

Yale Law School 

CT 

Reva 

Siegel 

Yale Law School 

CT 

Kate 

Stith 

Yale Law School 

CT 

John Fabian 

Wrtt 

Yale Law School 

CT 

Stephen 

Wizner 

Yale Law School 

CT 

Nancy 

Abramowitz 

American University Washington College of Law 

DC 

Pamela 

Bridgewater 

American Univeraty Washington College of Law 

DC 

Mary 

Bunker 

American University Washington College of Law 

DC 

Susan 

Carle 

American University Washington College of Law 

DC 

Angela 

Davis 

American University Washington College of Law 

DC 

Mary 

Fan 

American University Washington College of Law 

DC 

Christine 

Farley 

American University Washington College of Law 

DC 
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Claudio 

Grossman 

A/nerican University Washington College of Law 

DC 

Claudia 

Martin 

American University Washington College of Law 

DC 

Binny 

Miller 

American University Washington College of Law 

DC 

Elliott 

Milstein 

American University Washington College of Law 

DC 

Mark 

Niles 

American Univeraty Washington College of Law 

DC 

Corrine 

Parver 

American University Washington College of Law 

DC 

Nancy 

Polikoff 

American University Washington College of Law 

DC 

Ira P. 

Robbins 

American University Washington College of Law 

DC 

Ezra 

Rosser 

American University Washington College of Law 

DC 

William 

Snape 

/American University Washington College of Law 

DC 

Anthony 

Varona 

American University Washington College of Law 

DC 

Richard 

Wilson 

American University Washington College of Law 

DC 

Margaret 

Barry 

Catholic University of America Columbus School of Law 

DC 

Stacy 

Brustin 

Catholic Univeraty of America Columbus School of Law 

DC 

William 

Kaplin 

Catholic University of America Columbus School of Law 

DC 

Catherine 

Klein 

Catholic University of America Columbus School of Law 

DC 

Lisa G. 

Lerman 

Catholic University of America Columbus School of Law 

DC 

David A. 

Lipton 

Catholic Univereity of America Columbus School of Law 

DC 

Ken 

Pennington 

Catholic University of America Columbus School of Law 

DC 

Jeffi'ey 

Bauman 

Georgetovwi University Law Center 

DC 

J. Peter 

Byrne 

Georgetown University Law Center 

DC 

David 

Cole 

Georgetown University Law Center 

DC 

Peter 

Edeiman 

Georgetown University Law Center 

DC 

Kristin 

Henning 

Georgetown University Law Center 

DC 

Mari 

Matsuda 

Georgetown University Law Center 

DC 

Carrie 

Menkei-Meadow 

Georgetown University Law Center 

DC 

John 

Olson 

Georgetown University Law Center 

DC 

Elizabeth 

Patterson 

Georgetown University Law Center 

DC 

Richard 

Roe 

Georgetown University Law Center 

DC 

Jodi 

Short 

Georgetown University Law Center 

DC 

Rima 

Sirota 

Georgetown University Law Center 

DC 

Abbe 

Smith 

Georgetown University Law Center 

DC 

William 

Vukowich 

Georgetown University Law Center 

DC 

Warner 

Lawson 

Howard University School of Law 

DC 

Reggie 

McGahee 

Howard University School of Law 

DC 

Karen 

Brown 

The George Washington University Law School 

DC 

Paul 

Butler 

The George Washington University Law School 

DC 

Lawton P. 

Cummings 

The George Washington University Law School 

DC 

Phyllis 

Goldfarb 

The George Washington University Law School 

DC 

David 

Johnson 

The George Washington University Law School 

DC 

Stephen A. 

Saltzburg 

The George Washington University Law School 

DC 

Derek 

Alphran 

University of District of Columbia. David A. Clark School of Law 

DC 

Robert 

Burgdorf 

University of District of Columbia. David A. Clark School of Law 

DC 

William L. 

Robinson 

University of District of Columbia. David A. Clark School of Law 

DC 

Susan 

Goldberg 

Widener University School of Law 

DE 

Robert 

Lipkin 

Widener Univer»ty Sc^iool of Law 

DE 

Andrew 

Strauss 

Widener University School of Law 

DE 

Marsha 

Freeman 

Bairy University Dwayne O. Andreas School of Law 

FL 

Taylor 

Simpson-Wood 

Barry University Dwayne O. Andreas School of Law 

FL 

Victoria 

Dawson 

FIcHida A&M University College of Law 

FL 

Karin 

Moore 

Florida A&M University College of Law 

FL 

Nise 

Nekheba 

Flwida A&M University College of Law 

FL 

Shawna 

Baker 

Florida Coastal School of Law 

FL 

Cleveland 

Ferguson 

Florida Coastal School of Law 

FL 
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Nancy 

Hogshead'Makar 

Florida Coastal Sdioo! of Law 

FL 

Thomas 

Hornsby 

Florida Coastal School of Law 

FL 

Andrew 

Long 

Florida Coastal Sc^iocri of Law 

FL 

Lynn 

McDowell 

Florida Coastal School of Law 

FL 

Annette 

Ritter 

Florida Coastal Schorl of Law 

FL 

Christopher 

Roederer 

Florida Coastal School of Law 

FL 

Nareissa 

Smith 

Florida Coastal Sctiool of Law 

FL 

Stanley 

Fish 

Florida International University College of Law 

FL 

Manue! 

Gomez 

Florida Intemationai University College of Law 

FL 

Scott 

Norberg 

Florida InternaUonal Univer^ty College of Law 

FL 

Ediberto 

Roman 

Florida Intemationai University College of Law 

FL 

Leonard 

Strickman 

Florida InternatiCHial University College of Law 

FL 

Victor 

Uribe-Uran 

Florida Intemationai University College of Law 

FL 

Barbara 

Banoff 

Florida State University College of Law 

FL 

Brian 

Galle 

Florida Slate University College of Law 

FL 

James 

Rossi 

Florida State University College of Law 

FL 

Mark 

Seidenfeld 

Florida State University College of Law 

FL 

Manuei A. 

Utset 

Florida State University College of Law 

FL 

Ronald Benton 

Brown 

NOVA Southeastern University Law Center 

FL 

Marilyn 

Cane 

NOVA Southeastern University Law Center 

FL 

Elena 

Marty-Neison 

NOVA Southeastern University Law Center 

FL 

Joel 

Mintz 

NOVA Southeastern University Law Center 

FL 

Eloisa 

RodrigueZ'Dod 

NOVA Southeastern University Law Center 

FL 

Florence 

Shu-Acquaye 

NOVA Southeastern University Law Center 

FL 

Charlene 

Smith 

NOVA Southeastern University Law Center 

FL 

Robert 

Batey 

Stetson University College of Law 

FL 

James 

Fox 

Stetson University College of Law 

FL 

Luz 

Nagle 

Stetson University College of Law 

FL 

Michael 

Swygert 

Stetson University College of Law 

FL 

Louis 

Virelti !M 

Stetson University College of Law 

FL 

Candace 

Zierdl 

Stetson University College of Law 

FL 

Elizabeth 

Dale 

University of Florida. Levin College of Law 

FL 

Alyson 

Flournoy 

University of Florida. Levin College of Law 

FL 

Berta 

Hernandez 

University of Florida, Levin College of Law 

FL 

Lea 

Johnston 

University of Florida, Levin College of Law 

FL 

Shani 

King 

University of Florida, Levin College of Law 

FL 

Christine 

Klein 

University of Florida. Levin College of Law 

FL 

Pedro 

Malavet 

University of Florida. Levin College of Law 

FL 

Juan 

Perea 

University of Florida. Levin College of Law 

FL 

Leonard 

Riskin 

University of Florida, Levin College of Law 

FL 

Barbara 

Woodhouse 

University of Florida, Levin College of Law 

FL 

David 

Abraham 

UniveiBity of Miami School of Law 

FL 

Anthony 

Alfieri 

University of Miami School of Law 

FL 

Zanita 

Fenton 

University of Miami School of Law 

FL 

Patrick 

Gudridge 

University of Miami School of Law 

FL 

Elizabeth 

iglesias 

University of Miami School of Law 

FL 

Dennis 

Lynch 

University of Miami School of Law 

FL 

Keith 

Rosenn 

University of Miami School of Law 

FL 

Sally 

Wise 

University of Miami School of Law 

FL 

Helen 

de Haven 

Atlanta’s John Marshall Law School 

GA 

Kimberly 

D'Haene 

Atlanta’s John Marshall Law School 

GA 

Sheryl 

Harrison 

Atlanta's John Marshall Law School 

GA 

Waiter 

Kendall 111 

Atlanta’s John Marshall Law School 

GA 

Michael 

Mears 

Atlanta’s John Marshall Law School 

GA 
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Kelly 

Muiially 

Atlanta's John Marshall Law School 

GA 

Jeffrey 

Van Delta 

Atlanta's John Marshall Law School 

GA 

Kathleen 

Cleaver 

Emory University School of Law 

GA 

Nathaniel 

Gozansky 

Emory University School of Law 

GA 

Johan 

Van der Vyver 

Emory University School of Law 

GA 

Frank 

Vanda! 

Emory University School of Law 

GA 

Sharon 

Barnes 

Georgia State University College of Law 

GA 

Mark 

Budnitz 

Georgia Stale University College of Law 

GA 

Russell 

Covey 

Georgia Stale University College of Law 

GA 

Colin 

Crawford 

Georgia State University College of Law 

GA 

Denise 

deLaRue 

Georgia State University College of Law 

GA 

Linda 

DiSantis 

Georgia State Univemity College of Law 

GA 

William 

Edmundson 

Georgia State University College of Law 

GA 

Anne 

Emanuel 

Georgia State University College of Law 

GA 

Marjorie 

Girth 

GecH-gia State University College of Law 

GA 

Bernadette 

Hartfield 

Georgia State University College of Law 

GA 

L. Lynn 

Hogue 

Georgia State University College of Law 

GA 

Randall 

Hughes 

Georgia Slate University College of Law 

GA 

Neil 

Kinkopf 

Georgia State University College of Law 

GA 

Marjorie Fine 

Knowles 

Georgia Stale University College of Law 

GA 

Charles 

Marvin 

Georgia State University College of Law 

GA 

Mary 

Radford 

Georgia Slate University College of Law 

GA 

Natsu 

Saito 

Georgia State University College of Law 

GA 

Ellen 

Taylor 

Georgia State University College of Law 

GA 

Tanya 

Washington 

Georgia State University College of Law 

GA 

Gerald 

Weber 

Georgia State University College of Law 

GA 

Patrick 

Wiseman 

Georgia Slate University College of Law 

GA 

Douglas 

Yarn 

Georgia State University College of Law 

GA 

Theodore 

Blumoff 

Mercer University School of Law 

GA 

Richard 

Creswel! 

Mercer University School of Law 

GA 

Suzianne 

Painter-Thorne 

Mercer University School of Law 

GA 

Rosemary 

Bowen 

University of Georgia School of Law 

GA 

Julian 

Cook 

University of Georgia School of Law 

GA 

Erica 

Hashimoto 

University of Georgia School of Law 

GA 

Paul 

Heaid 

University of Georgia School of Law 

GA 

Fazal 

Khan 

University of Georgia School of Law 

GA 

Hillel 

Levin 

University of Georgia School of Law 

GA 

Sarajane 

Love 

University of Georgia School of Law 

GA 

Lisa 

Milot 

University of Georgia School of Law 

GA 

James 

Ponsoidt 

University of Georgia School of Law 

GA 

Ann 

Puckett 

University of Georgia School of Law 

GA 

Margaret 

Sachs 

University of Georgia School of Law 

GA 

David 

Shipley 

University of Georgia School of Law 

GA 

Jason 

Solomon 

University of Georgia Sdiool of Law 

GA 

Christian 

Turner 

University of Georgia School of Law 

GA 

Sonja 

West 

University of Georgia School of Law 

GA 

Donald 

Wilkes. Jr. 

University of Georgia School of Law 

GA 

Haze! 

Beh 

University of Hawaii at Manoa William S. Richardson School of Law 

HI 

Aviam 

Soifer 

University of Hawaii at Manoa William S. Richardson School of Law 

HI 

Jon 

Van Dyke 

University of Hawaii at Manoa William S. Richardson School of Law 

HI 

Jerry L. 

Anderson 

Drake University Law School 

!A 

Andrea 

Charlow 

Drake University Law School 

iA 

Sally 

Frank 

Drake University Law School 

lA 

Robert 

Hunter 

Drake University Law School 

lA 
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Mark 

Kende 

Drake University Law Schocrf 

lA 

Suzanne 

Levitt 

Drake University Law School 

lA 

Russell 

Lovell 

Drake University Law School 

!A 

Lisa 

Penland 

Drake University Law School 

lA 

Maura 

Strassberg 

Drake University Law School 

lA 

David 

Walker 

Drake University Law School 

lA 

David C. 

Baldus 

University of Iowa College of Law 

!A 

Patrick B. 

Bauer 

University of Iowa College of Law 

lA 

William G. 

Buss 

University of Iowa College of Law 

lA 

Jonathan 

Carlson 

University of Iowa College of Law 

lA 

Enrique 

Carrasco 

University of l(wva College of Law 

lA 

Lois 

Cox 

University of Iowa College of Law 

lA 

Michelle 

Falkoff 

University of Iowa College of Law 

iA 

Aya 

Gruber 

University of Iowa College of Law 

lA 

Nancy 

Hauserman 

University of Iowa Ccrflege of Law 

IA 

Norman William 

Hines 

University of Iowa College of Law 

iA 

Jean 

Love 

University of Iowa College of Law 

IA 

Linda A. 

McGuire 

University of Iowa College of Law 

IA 

Linda 

Neuman 

University of Iowa College of Law 

IA 

Angela 

Onwuachi-Willig 

University of Iowa College of Law 

IA 

Leonard 

Sandler 

University of Iowa College of Law 

lA 

Barbara A. 

Schwartz 

University of Iowa College of Law 

IA 

Mark 

Sidel 

University ol Iowa College of Law 

lA 

Peggie R. 

Smith 

University of Iowa College of Law 

IA 

Serena 

Stier 

University of Iowa College of Law 

IA 

John B. 

Whiston 

University of Iowa College of Law 

IA 

Adrien K 

Wing 

University of Iowa College of Law 

IA 

IA; 

CA 

Patricia 

Cain 

University of Iowa; Santa Clara University School of Law 

Angelique 

EagieWoman 

University of Idaho College of Law 

ID 

James 

Macdonald 

University of Idaho College of Law 

ID 

Dinah 

Zeiger 

University of Idaho College of Law 

ID 

Leonard 

Cavise 

DePaul University College of Law 

IL 

L. Song 

Richardson 

DePaul University College of Law 

IL 

Jeffrey 

Shaman 

DePaul University College of Law 

IL 

Allen 

Shoenberger 

Loyola University Chicago School of Law 

IL 

Joseph 

Stone 

Loyola University Chicago School of Law 

IL 

Robert 

Jones 

Northern Illinois University 

IL 

Sandra L. 

Babcock 

Northwestern University School of Law 

IL 

Locke E. 

Bowman 

Northwestern University School of Law 

IL 

Stephen B, 

Goldberg 

Northwestern University School of Law 

IL 

John P. 

Heinz 

Northwestern University School of Law 

IL 

Nancy C. 

Loeb 

Northwestern University School of Law 

IL 

Sheila 

Maloney 

Northwestern University School of Law 

IL 

Joseph 

Margulies 

Northwestern University School of Law 

IL 

Dorothy E. 

Roberts 

Northwestern University School of Law 

IL 

Cliff 

Zimmerman 

Northwestern University School of Law 

IL 

Albert 

Alschuier 

Northwestern University; University of Chicago 

IL 

Adam B. 

Cox 

University of Chicago Law School 

IL 

Craig B. 

Fulterman 

University of Chicago Law School 

IL 

Tom 

Ginsburg 

University of Chicago Law School 

IL 

Bernard E. 

Harcourt 

University of Chicago Law School 

IL 

Mark J. 

Heyman 

University of Chicago Law School 

IL 

Saul 

Levmore 

University of Chicago Law School 

IL 
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Jonathan 

Masur 

University of Chicago Law School 

IL 

Randai! D, 

Schmidt 

University of Chicago Law School 

IL 

Afison 

Siegler 

University of Chicago Law School 

IL 

Geoffrey R. 

Stone 

University of Chicago Law School 

IL 

Randolph N. 

Stone 

University of Chicago Law School 

IL 

David A. 

Strauss 

University of Chicago Law School 

IL 

Amy 

Applegate 

Indiana University Maurer Sctiool of Law 

IN 

Craig M. 

Bradley 

Indiana University Maurer School of Law 

IN 

Luis 

Fuenles-Rohwer 

Indiana University Maurer Sdiool of Law 

IN 

Anne J. 

Gellis 

Indiana Univeraty Maurer School of Law 

IN 

Ajay K- 

Mehrotra 

Indiana University Maurer School of Law 

IN 

Aviva 

Orenstein 

Indiana University Maurer School of Law 

IN 

William D. 

Popkin 

Indiana University Maurer School of Law 

IN 

Carwina 

Weng 

Indiana University Maurer School of Law 

IN 

Cynthia Matson 

Adams 

Indiana University Sdiool of Law - Indianapolis 

IN 

James Francis 

Bailey 

Indiana University School of Law - Indianapolis 

IN 

Shawn 

Boyne 

Indiana Unh/^ity Schocrf of Law - Indianapolis 

IN 

Karen 

Bravo 

Indiana University School of Law - Indianapolis 

IN 

Kenneth 

Chestek 

Indiana University School of Law - Indianapolis 

IN 

Eric 

Dannenmaier 

Indiana University Scrfiool of Law - Indianapolis 

IN 

Jennifer A. 

Drobac 

Indiana University School of Law - Indianapolis 

IN 

Andrew 

Dzeguze 

Indiana University School of Law - Indianapolis 

IN 

George E. 

Edwards 

Indiana University School of Law - Indianapolis 

IN 

Frank 

Emmert 

Indiana University School of Law - Indianapolis 

IN 

Robert 

Katz 

Indiana University School of Law - Indianapolis 

IN 

James 

Kelley 

Indiana University School of Law - Indianapolis 

IN 

Eleanor D. 

Kinney 

Indiana University School of Law - Indianapolis 

IN 

Andrew 

Klein 

Indiana University School of Law - Indianapolis 

IN 

Norman 

Lefstein 

Indiana University School of Law - Indianapolis 

IN 

Maria 

Lopez 

Indiana University School of Law - Indianapolis 

IN 

Gerard 

Magliocca 

Indiana University School of Law - Indianapolis 

IN 

William 

Marsh 

Indiana University School of Law - Indianapolis 

IN 

Fran 

Fiorence 

Quigley 

Indiana University School of Law • Indianapolis 

IN 

Wagman 

Roisman 

Indiana University School of Law - Indianapolis 

IN 

Francis 

Watson 

Indiana University School of Law - Indianapolis 

IN 

Mary 

Wolf 

Indiana University School of Law - Indianapolis 

IN 

Joseph 

Bauer 

Notre Dame Law School 

IN 

Alejandro 

Camacho 

Notre Dame Law School 

IN 

Ooug 

Cassel 

Notre Dame Law School 

IN 

Fernand N, 

Dutile 

Notre Dame Law School 

IN 

Barbara 

Pick 

Notre Dame Law School 

IN 

Jimmy 

Gurule 

Notre Dame Law School 

IN 

Kent 

Hull 

Notre Dame Law School 

IN 

Robert L. 

Jones. Jr, 

Notre Dame Law School 

IN 

Hon. Jeanne 

Jourdan 

Noire Dame Law School 

IN 

Sean 

O'Brien 

Notre Dame Law School 

IN 

Robert E. 

Rodes. Jr, 

Noire Dame Law School 

IN 

Thomas 

Shaffer 

Notre Dame Law School 

IN 

J. Eric 

Smithburn 

Notre Dame Law School 

IN 

Penelope 

Andrews 

Valparaiso University School of Law 

IN 

Bruce 

Berner 

Valparaiso University School of Law 

IN 

Ivan 

Bodensteiner 

Valparaiso University School of Law 

IN 

Geneva 

Brown 

Valparaiso University Sdiool of Law 

IN 
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Daniel 

Gioia 

Valparaiso University School of Law 

IN 

JoElien 

Lind 

Valparaiso University Schod of Law 

IN 

Susan 

Stuart 

Valparaiso University School of Law 

IN 

D-A- Jeremy 

Telman 

Valparaiso University School of Law 

IN 

Aian M. 

White 

Valparaiso University School of Law 

!N 

Thomas 

Brous 

Kansas Univ«-sity School of Law 

KS 

Joyce 

Mccray Pearson 

Kansas University School of Law 

KS 

Tonya 

Kowalski 

Washburn University School of Law 

KS 

Aliza 

Organick 

Washburn University Sc^iool of Law 

KS 

Dennis 

Honabach 

Northern Kentucky University Salmon P. Chase College of Law 

KY 

Molly 

Tami 

Northern Kentucky University Salmon P. Chase College of Law 

KY 

Jonathan 

Cardi 

University of Kentudcy College of Law 

KY 

Leslie 

Abramson 

University of Louisville School of Law 

KY 

Cedric 

Powell 

University of Louisville School of Law 

KY 

Paul 

Baier 

LcKjisiana State University Law Center 

LA 

John 

Devlin 

Louisiana State Univeraly Law Center 

LA 

Lucy 

McGough 

Louisiana State University Law Center 

LA 

Kenneth 

Murchison 

Louisiana Stale University Law Center 

LA 

Mitchell 

Crusto 

Loyola Univeraty New Orleans College of Law 

LA 

Ramona 

Fernandez 

Loyola University New Orleans College of Law 

LA 

Derek 

Fincham 

Loyola University New Orleans College of Law 

LA 

James 

Klebba 

Loyola University New Orleans College of Law 

LA 

Maria 

Medina 

Loyola University New Orleans College of Law 

LA 

Majeeda 

Snead 

Loyola University New Oileans College of Law 

LA 

Jeanne 

Woods 

Loyola University New Orleans College of Law 

LA 

Stanley 

Halpin 

Southern University Law Center 

LA 

John 

Pierre 

Southern University Law Center 

LA 

Susan 

Krinsky 

Tulane University Law School 

LA 

Edward 

Sherman 

Tuiane University Law School 

LA 

Jill 

Witkowski 

Tulane University Law School 

LA 

Filippa 

Anzalone 

Boston College Law School 

MA 

Mark 

Brodin 

Boston College Law School 

MA 

Wendy 

Mariner 

Boston University School of Law 

MA 

William P, 

Alford 

Harvard Law School 

MA 

Elizabeth 

Bartholet 

Harvard Law School 

MA 

Robert C, 

Bordone 

Harvard Law School 

MA 

James L. 

Cavallaro 

Harvard Law School 

MA 

Christine 

Desan 

Harvard Law School 

MA 

Martha A, 

Field 

Harvard Law School 

MA 

Gerald 

Frug 

Harvard Law School 

MA 

Lani 

Guinier 

Harvard Law School 

MA 

Jon 

Hanson 

Harvard Law School 

MA 

Philip 

Heymann 

Harvard Law School 

MA 

Morton 

Horwitz 

Harvard Law School 

MA 

Wendy B. 

Jacobs 

Harvard Law School 

MA 

Duncan 

Kennedy 

Harvard Law School 

MA 

Kenneth W. 

Mack 

Harvard Law School 

MA 

Martha 

Minow 

Harvard Law School 

MA 

Charles J. 

Ogletree, Jr. 

Harvard Law School 

MA 

John 

Palfrey 

Harvard Law School 

MA 

Frank E. A. 

Sander 

Harvard Law School 

MA 

Lewis 

Sargenfich 

Harvard Law School 

MA 

Joseph William 

Singer 

Harvard Law School 

MA 

Henry 

Steiner 

Harvard Law School 

MA 
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Laurence H. 

Tribe 

Harvard Law School 

MA 

Lucie 

White 

Harvard Law School 

MA 

Richard 

Daynard 

Northeastern University School of l.aw 

MA 

Peter 

Enrich 

Northeastern Univei^ity School of Law 

MA 

Betty 

Freeman 

Nrxtheastem University School of Law 

MA 

Karl 

Klare 

Northeastern University School of Law 

MA 

Hope 

Lewis 

Northeastern University School of Law 

MA 

James 

Rowan 

Nwfheastern University S<^ool of Law 

MA 

Lucy 

Williams 

NcMTtheastern University School of Law 

MA 

Andrew 

Beckerman-Rodau 

Suffolk University Law School 

MA 

Karen 

Blum 

Suffolk University Law Schod 

MA 

Victoria 

Dodd 

Suffolk University Law School 

MA 

Christopher 

Gibson 

Suffolk University Law School 

MA 

Marc 

Greenbaum 

Suffolk University Law St^ool 

MA 

Michael 

Rustad 

Suffolk University Law School 

MA 

iiene 

Seidman 

Suffolk University Law School 

MA 

Robert 

Smith 

Suffolk University Law School 

MA 

Leora 

Harpaz 

Western New England College School of Law 

MA 

Sam 

Stonefield 

Western New England College School of Law 

MA 

Barbara 

West 

Western New England College School of Law 

MA 

Keith 

Blair 

University of Baltimore School of Law 

MD 

Richard 

Bourne 

University of Baltimore School of Law 

MD 

Fred B. 

Brown 

University of Baltimore School of Law 

MD 

J. Amy 

Dillard 

University of Baltimore School of Law 

MD 

Eric B. 

Easton 

University of Baltimore School of Law 

MD 

Garrett 

Epps 

University of Baltimore School of Law 

MD 

Wendy C, 

Gerzog 

University of Baltimore School of Law 

MD 

Leigh 

Goodmark 

University of Baltimore School of Law 

MD 

Steven P. 

Grossman 

University of Baltimore School of Law 

MD 

Michael 

Higginbotham 

University of Baltimore School of Law 

MD 

Margaret E. 

Johnson 

University of Baltimore School of Law 

MO 

James J. 

Kelly, Jr, 

University of Baltimore School of Law 

MD 

Dionne 

Koller 

University of Baltimore School of Law 

MD 

Robert H. 

Lande 

University of Baltimore School of Law 

MD 

Jane 

Murphy 

University of Baltimore School of Law 

MD 

Odeana R. 

Neal 

University of Baltimore School of Law 

MD 

Elizabeth 

Samuels 

University of Baltimore School of Law 

MD 

Charles B, 

Shafer 

University of Baltimore School of Law 

MD 

Donald 

Stone 

University of Baltimore School of Law 

MD 

Clinton 

Bamberger 

University of Maryland School of Law 

MO 

Taunya Lovell 

Banks 

University of Maryland School of Law 

MD 

Bartara 

Bezdek 

University of Maryland School of Law 

MD 

Brenda Bratton 

Blom 

University of Maryland School of Law 

MD 

Douglas 

Colbert 

University of Maryland School of Law 

MD 

Karen 

Czapanskiy 

University of Maryland School of Law 

MD 

Mark A. 

Graber 

University of Maryland School of Law 

MD 

Phoebe 

Haddon 

University of Maryland School of Law 

MD 

Paula A. 

Monopoli 

University of Maryland School of Law 

MD 

Robert 

Rhee 

University of Maryland School of Law 

MD 

Jana B. 

Singer 

University of Maryland School of Law 

MD 

David 

Super 

University of Maryland School of Law 

MD 

Katherine L, 

Vaughns 

University of Maryland School of Law 

MD 

Marley S. 

Weiss 

University of Maryland School of Law 

MD 

Gordon G. 

Young 

University of Maryland Schocrf of Law 

MD 
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E. James 

Burke 

University of Maine School of Law 

ME 

Oriando 

Delogu 

Univereity of Maine Schod of Law 

ME 

Christine 

Galbraith 

University of Maine School of Law 

ME 

Rita 

Heimes 

University of Maine School of Law 

ME 

Cabanne 

Howard 

University of Maine School of Law 

ME 

Coiieen 

Khoury 

University of Maine School of Law 

ME 

Christopher A. 

Knott 

University of Maine School of Law 

ME 

Charles 

Norchi 

Univereily of Maine School of Law 

ME 

Christopher M, 

Northrop 

University of Maine SdTcx>i of Law 

ME 

Gerald 

Petruccelli 

University of Maine SdiCKsI of Law 

ME 

Peter 

Pitegoff 

University of Maine School of Law 

ME 

U- Charles 

Remmei 11 

University of Maine School of Law 

ME 

Deirdre 

Smith 

University of Maine School of Law 

ME 

Nancy 

Wanderer 

University of Maine School of Law 

ME 

Jennifer 

Wriggins 

University of Maine School of Law 

ME 

Charles 

Cercone 

Thomas M. Cooley Law Sdiool 

Ml 

Alicia 

Alvarez 

University of Michigan Law School 

Ml 

Reuven 

Avi-Yonah 

University of Michigan Law School 

Ml 

Evan 

Caminker 

University of Mictiigan Law School 

Ml 

Debra 

Chopp 

University of Michigan Law School 

Ml 

Steven 

Croley 

University of Michigan Law School 

Ml 

Don 

Duquette 

University of Michigan Law School 

Ml 

Richard D. 

Friedman 

University of Michigan Law School 

Mi 

Bruce W. 

Frier 

University of Michigan Law School 

Mi 

Samuel 

Gross 

University of Michigan Law School 

Mi 

Monica 

Hakimi 

University of Michigan Law School 

Ml 

Daniel 

Haiberstam 

University of Michigan Law School 

Ml 

Alison 

Hirsche! 

University of Michigan Law School 

Ml 

Ellen 

Katz 

University of Michigan Law School 

Ml 

David 

Moran 

University of Michigan Law School 

Mi 

Edward A. 

Parson 

University of Michigan Law School 

Ml 

Sallyanne 

Payton 

University of Michigan Law School 

Ml 

James J. 

Prescott 

University of Michigan Law School 

Ml 

Steven R. 

Ratner 

University of Michigan Law School 

Ml 

Paul 0, 

Reingold 

University of Michigan Law School 

Ml 

Vivek S. 

Sankaran 

University of Michigan Law School 

Ml 

David A. 

Santacroce 

University of Michigan Law School 

Ml 

Margo 

Schlanger 

University of Michigan Law School 

Ml 

Anne 

Schroth 

University of Michigan Law School 

Ml 

Kimberly 

Thomas 

University of Michigan Law School 

Ml 

David M. 

Uhimann 

University of Michigan Law School 

Ml 

Mark 

Van Putten 

University of Michigan Law School 

Mi 

Frank 

Vandervort 

University of Michigan Law School 

M! 

Mark D. 

West 

University of Michigan Law School 

M! 

Robert 

Ackerman 

Wayne Stale University School of Law 

Mi 

Tom 

Romero 

Hamline University School of Law 

MN 

Beverly 

Balos 

University of Minnesota Law School 

MN 

Carol 

Chomsky 

University of Minnesota Law School 

MN 

Mary 

Fellows 

University of Minnesota Law School 

MN 

Peter 

Erlinder 

William Mitchell College of Law 

MN 

Barbara 

Gilchrist 

Saint Louis University School of Law 

MO 

Jasmine 

Abdel-khalik 

Univerdty of Missouri-Kansas City School of Law 

MO 

Annette 

Appell 

Washington University in St. Louis School of Law 

MO 

Gregg 

Kettles 

Mississippi College School of Law 

MS 
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George 

Cochran 

University of Mississippi School of Law 

MS 

Benjamin 

Cooper 

University of Mississippi School of Law 

MS 

Matthew 

Hall 

University of Mississippi Sdiool of Law 

MS 

Cynthia 

Ford 

University of Montana School of Law 

MT 

Anthony 

Baker 

Campbell University Nonman Adrian Wiggins School of Law 

NC 

Cynthia 

Adcock 

Charlolle School of Law 

NC 

Katharine 

Bartlett 

Duke Law School 

NC 

Sara Sun 

Beale 

Duke Law School 

NC 

Guy-Uriel 

Dorlane 

Charles 

Duke Law School 

NC 

Lambeiel 

Coleman 

Duke Law School 

NC 

James E. 

Coleman 

Duke Law School 

NC 

Andrew H. 

Foster 

Duke Law School 

NC 

James 

Fuller 

Duke Law School 

NC 

Paul 

Haagen 

Duke Law School 

NC 

Ryke 

Longest 

Duke Law School 

NC 

Carolyn 

McAliaster 

Duke Law School 

NC 

Thomas 

Metzloff 

Duke Law Scho<rf 

NC 

Ra!f 

Michaels 

Duke Law School 

NC 

Theresa A. 

Newman 

Duke Law School 

NC 

Michelle 

Nowlin 

Duke Law School 

NC 

Jedediah 

Purdy 

Duke Law School 

NC 

Allison 

Rice 

Duke Law School 

NC 

Richard L. 

Schmaibeck 

Duke Law School 

NC 

Neil 

Siegel 

Duke Law School 

NC 

Neil 

Vidmar 

Duke Law School 

NC 

Jane 

Wettach 

Duke Law School 

NC 

Catherine 

Dunham 

Eton University School of Law 

NC 

Eric 

Fink 

Eton University School of Law 

NC 

George 

Johnson. Jr, 

Elon University School of Law 

NC 

Catherine 

Wasson 

Eton University School of Law 

NC 

David 

Green 

North Carolina Central University School of Law 

NC 

Susan 

Hauser 

North Carolina Central University School of Law 

NC 

Deria 

Hayes 

North Carolina Central University School of Law 

NC 

Irving 

Joyner 

North Carolina Central University School of Law 

NC 

Reginald 

Mombrun 

North Carolina Central University School of Law 

NC 

Frances 

Solar) 

North Carolina Central University Schcxsi of Law 

NC 

Fred 

Williams 

North Carolina Central University School of Law 

NC 

Tamar R, 

Birckhead 

University of North Carolina School of Law 

NC 

Kenneth 

Broun 

University of North Carolina School of Law 

NC 

Caroline N. 

Brown 

University of North Carolina School of Law 

NC 

Patricia 

Bryan 

University of North Carolina School of Law 

NC 

Maxine 

Eichner 

University of North Carolina School of Law 

NC 

Laura N, 

Gasaway 

University of North Carolina School of Law 

NC 

Paul 

Hardin 

University of North Carolina School of Law 

NC 

Thomas 

Hazen 

University of North Carolina School of Law 

NC 

Joseph E- 

Kennedy 

University of North Carolina School of Law 

NC 

William P. 

Marshal) 

University of North Carolina School of Law 

NC 

Steven 

Melamut 

University of North Carolina School of Law 

NC 

Robert P. 

Mosteller 

University of North Carolina School of Law 

NC 

Eric 

Muller 

University of North Carolina School of Law 

NC 

Daniel H. 

Poiiitt 

University of North Carolina School of Law 

NC 

Beth 

Posner 

University of North Carolina School of Law 

NC 

Richard 

Rosen 

University of North Carolina School of Law 

NC 
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William 

Turnier 

University of North Carolina Schooi of Law 

NC 

Judith 

Wegner 

University of North Carolina Schooi of Law 

NC 

A. Mark 

Weisburd 

University of North Carolina Schooi of Law 

NC 

Deborah M. 

Weissman 

University of North Carolina School of Law 

NC 

Chris 

Coughlin 

Wake Forest School of Law 

NC 

Michael Kent 

Curtis 

Wake Forest Sdiool of Law 

NC 

Timothy 

Davis 

Wake Forest School of Law 

NC 

Shannon 

Gilreath 

Wake Forest School of Law 

NC 

Mark 

Hall 

Wake Forest Schtxjl of Law 

NC 

John 

Knox 

Wake Forest School of Law 

NC 

John 

Korzen 

Wake Forest School of Law 

NC 

Biake D. 

Morant 

Wake Forest School of Law 

NC 

J. Wilson 

Parker 

Wake Forest School of Law 

NC 

Kami 

Simmons 

Wake Forest School of Law 

NC 

Margaret 

Taylor 

Wake Forest School of Law 

NC 

Kirsten 

Dauphinais 

University of North Dakota School of Law 

ND 

Gregory 

Gordon 

University of North Dakota Schooi of Law 

ND 

Christine 

Venter 

University of North Dakota School of Law 

ND 

Marvin 

Ammori 

University of Nebraska - Lincoln College of Law 

NE 

Eric 

Berger 

University of Nebraska - Lincoln College of Law 

NE 

Sandra 

Zellmer 

University of Nebraska - Lincoln College of Law 

NE 

Ann 

Freedman 

Rutgers School of Law - Camden 

NJ 

Beth 

Stephens 

Rutgers School of Law - Camden 

NJ 

Saul 

Mendiovitz 

Rutgers School of Law-Newark 

NJ 

James 

Pope 

Rutgers Schooi of Law-Newark 

NJ 

Paul 

Tractenberg 

Rutgers School of Law-Newark 

NJ 

David 

Troutt 

Rutgers School of Law-Newark 

NJ 

Penny M. 

Venetis 

Rutgers School of Law-Newark 

NJ 

Rachel 

Godsit 

Seton Hall University School of Law 

NJ 

Marina 

Lao 

Seton Hall University School of Law 

NJ 

Solange) 

Maldonado 

Seton Halt University School of Law 

NJ 

Alice 

Ristroph 

Seton Hall University School of Law 

NJ 

Sherri 

Burr 

University of New Mexico School of Law 

NM 

Laura 

Gomez 

University of New Mexico School of Law 

NM 

Jennifer 

Moore 

University of New Mexico School of Law 

NM 

Antoinette 

Sedfllo Lopez 

University of New Mexico School of Law 

NM 

Mary 

Berkhelser 

William S. Boyd School of Law, University of Nevada, Las Vegas 

NV 

Christopher L, 

Blakesiey 

William S. Boyd School of Law, University of Nevada, Las Vegas 

NV 

Ann 

Cammelt 

William S, Boyd School of Law, University of Nevada, Las Vegas 

NV 

Linda H. 

Edwards 

William S. Boyd School of Law. University of Nevada, Las Vegas 

NV 

Martin 

Geer 

William S. Boyd School of Law, University of Nevada, Las Vegas 

NV 

Sara 

Gordon 

William S, Boyd School of Law, University of Nevada. Las Vegas 

NV 

Lynne 

Henderson 

William S. Boyd School of Law, University of Nevada, Las Vegas 

NV 

Kay P. 

Kindred 

William S- Boyd Schooi of Law. University of Nevada, Las Vegas 

NV 

Kate 

Kruse 

William S. Boyd School of Law. University of Nevada, Las Vegas 

NV 

Mary 

LaFrance 

William S. Boyd School of Law. University of Nevada. Las Vegas 

NV 

Sylvia R. 

Lazos 

William S. Boyd Schooi of Law. University of Nevada. Las Vegas 

NV 

Tom 

McAffee 

William S. Boyd School of Law. University of Nevada, Las Vegas 

NV 

Ann C- 

McGinley 

William S. Boyd School of Law, University of Nevada, Las Vegas 

NV 

Francis J. 

Mootz II! 

William S. Boyd School of Law. University of Nevada, Las Vegas 

NV 

Rebecca 

Nathanson, Ph.D. 

William S. Boyd School of Law, University of Nevada, Las Vegas 

NV 

Ray 

Patterson 

William S. Boyd Sdiool of Law. University of Nevada, Las Vegas 

NV 

Ngai 

Pindel! 

William S. Boyd Schooi of Law. University of Nevada, Las Vegas 

NV 

Jeanne F. 

Price 

William S. Boyd School of Law. University of Nevada, Las Vegas 

NV 
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Leticia 

Saucedo 

William S. Boyd School of Law, University of Nevada, Las Vegas 

NV 

Rebecca L. 

Scharf 

William S Boyd School of Law, University of Nevada, Las Vegas 

NV 

Elaine 

Shoben 

William S. Boyd School of Law, University of Nevada, Las Vegas 

NV 

Jeffrey W. 

Stempel 

William S. Boyd Schod of Law. University of Nevada. Las Vegas 

NV 

Jean R. 

Sternlight 

William S. Boyd Sdiool of Law, University of Nevada, Las Vegas 

NV 

David B. 

Thronson 

William S. Boyd Sdioot of Law. University of Nevada, Las Vegas 

NV 

John Valery 

White 

Wtlliam S. Boyd Sdtoof of Law. University of Nevada, Las Vegas 

NV 

Paul 

Finkelman 

Albany Law School 

NY 

Nancy 

Ota 

Albany Law School 

NY 

Michelle 

Adams 

Benjamin N. Cardozo School of Law at Yeshiva University 

NY 

William 

Araiza 

BrooWyn Law School 

NY 

Stacy 

Caplow 

Brocrfriyn Law School 

NY 

William 

Helierstein 

Brooklyn Law School 

NY 

Minna 

Kotkin 

Brooklyn Law School 

NY 

Bailey 

Kuklin 

Brooklyn Law School 

NY 

Elizabeth 

Schneider 

Brooklyn Law School 

NY 

Caitlin 

Borgmann 

City University of New York School of Law 

NY 

Susan J. 

Bryant 

City University of New York School of Law 

NY 

Janet 

Calvo 

City UntversHy of New York School of Law 

NY 

Frank 

Deale 

City University of New York School of Law 

NY 

Julie 

Goldscheid 

City University of New York School of Law 

NY 

Victor 

Goode 

City University of New York School of Law 

NY 

Stephen 

Loffredo 

City University of New York School of Law 

NY 

Jenny 

Rivera 

City University of New York School of Law 

NY 

Merrick 

Rossein 

City University of New York School of Law 

NY 

Franklin 

Siegel 

City University of New York School of Law 

NY 

Sarah 

Valentine 

City University of New York School of Law 

NY 

Vivian 

Berger 

Columbia Law School 

NY 

Jagdish 

Bhagwati 

Columbia Law School 

NY 

Barbara 

Black 

Columbia Law School 

NY 

Vincent 

Blast 

Columbia Law School 

NY 

Christina Duffy 

Burnett 

Columbia Law School 

NY 

John 

Coffee 

Columbia Law School 

NY 

Michael W. 

Doyle 

Columbia Law School 

NY 

Jeffrey 

Fagan 

Columbia Law School 

NY 

Katherine 

Franke 

Columbia Law School 

NY 

Alejandro M. 

Garro 

Columbia Law School 

NY 

Philip M. 

Genty 

Columbia Law School 

NY 

Michael B. 

Gerrard 

Columbia Law School 

NY 

Jane C. 

Ginsburg 

Columbia Law School 

NY 

Suzanne 

Goldberg 

Columbia Law School 

NY 

Jeffrey N. 

Gordon 

Columbia Law School 

NY 

Jack 

Greenberg 

Columbia Law School 

NY 

Jamal 

Greene 

Columbia Law School 

NY 

Caro! B. 

Liebman 

Columbia Law School 

NY 

Lance 

Liebman 

Columbia Law School 

NY 

Gillian 

Metzger 

Columbia Law School 

NY 

Arthur W- 

Murphy 

Columbia Law School 

NY 

Daniel 

Rtchman 

Columbia Law School 

NY 

Elizabeth 

Scott 

Columbia Law School 

NY 

William H. 

Simon 

Columbia Law School 

NY 

Jane M. 

Spinak 

Columbia Law School 

NY 

Peter 

Strauss 

Columbia Law School 

NY 

Kendall 

Thomas 

Columbia Law School 

NY 
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Gregory S 

Alexander 

Cornell University Law School 

NY 

John J. 

Barcelo til 

Cornell University Law School 

NY 

Cynthia Grant 

Bowman 

Cornell University Law School 

NY 

Angela B. 

Cornell 

Cornel! University Law School 

NY 

Richard 

Geiger 

Cornell University Law School 

NY 

Robert A, 

Hillman 

Cornell University Law School 

NY 

Sheri 

Johnson 

Cornell University Law School 

NY 

Bernadette 

Meyler 

Cornell University Law School 

NY 

Eduardo 

Penalver 

Cornell University Law School 

NY 

Anthony M. 

Radice 

Cornell University Law School 

NY 

Steven H. 

Shiffrin 

Cornell University Law School 

NY 

Robert S. 

Summers 

Cornell University Law School 

NY 

Susan 

Block-Lieb 

Fordham University School of Law 

NY 

Daniel 

Capra 

Fordham University School of Law 

NY 

James A. 

Cohen 

Fordham University School of Law 

NY 

George 

Conk 

Fordham University School of Law 

NY 

Elizabeth 

Cooper 

Fcvdham University School of Law 

NY 

Grainne 

de Burca 

Fordham University School of Law 

NY 

Martin 

Flaherty 

Fordham University School of Law 

NY 

Sheila 

Foster 

Fordham University School of Law 

NY 

Paolo 

Galizzi 

Foniham University School of Law 

NY 

Jennifer 

Gordon 

Fordham University School of Law 

NY 

Bruce A. 

Green 

Fordham University School of Law 

NY 

Gail 

Hollister 

Fordham University School of Law 

NY 

James 

Kainen 

Fordham University School of Law 

NY 

Robin 

Lenhardt 

Fordham University School of Law 

NY 

Michael M. 

Martin 

Fordham University School of Law 

NY 

Michael W. 

Martin 

Fordham University School of Law 

NY 

Chi 

Mgbako 

Fordham University School of Law 

NY 

Kimani 

Paul-Emile 

Fordham University School of Law 

NY 

Russell G. 

Pearce 

Fordham University School of Law 

NY 

Joseph 

Perillo 

Fordham University School of Law 

NY 

Catherine 

Powell 

Fordham University School of Law 

NY 

Martha 

Rayner 

Fordham University School of Law 

NY 

Terry 

Smith 

Fordham University School of Law 

NY 

Gemma 

Solimene 

Fordham University School of Law 

NY 

Olivier 

Sylvain 

Fordham University School of Law 

NY 

Rachel 

Vorspan 

Fordham University School of Law 

NY 

Nora 

Demleilner 

Hofstra University Law School 

NY 

Janet 

Doigin 

Hofstra University Law School 

NY 

Eric 

Freedman 

Hofstra University Law School 

NY 

Monroe 

Freedman 

Hofstra University Law School 

NY 

Elizabeth 

King 

Hofstra University Law School 

NY 

David 

Rubenstein 

Hofstra University Law School 

NY 

Norman 

Silber 

Hofstra University Law School 

NY 

Edward 

Purcell, Jr, 

New York Law School 

NY 

Claudia 

Angelos 

New York University School of Law 

NY 

Derrick 

Bell 

New York University School of Law 

NY 

Sarah 

Burns 

New York University School of Law 

NY 

Paul 

Chevigny 

New York University School of Law 

NY 

Noel B, 

Cunningham 

New Yodc University School of Law 

NY 

Harvey P. 

Dale 

New York University School of Law 

NY 

Peggy Cooper 

Davis 

New York University Srrfiool of Law 

NY 

Rochelle 

Dreyfuss 

New York University School of Law 

NY 
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CynJhia 

Esllund 

New York University School of Law 

NY 

Eleanor 

Fox 

New York University Schocrf of Law 

NY 

Paula 

Galowitz 

New York University School of Law 

NY 

David 

Garland 

New York University Sc^ol of Law 

NY 

Helen 

Hershkoff 

New Yoik University School of Law 

NY 

Randy 

Hertz 

New York University Sdiooi of Law 

NY 

Arthur 

Leonard 

New York University School of Law 

NY 

Deborah 

Maiamud 

New York University Sdiool of Law 

NY 

Carlin 

Meyer 

New York University Srftool of Law 

NY 

Arthur 

Miller 

New York University School of Law 

NY 

Nancy 

Morawetz 

New York University SchcK>l of Law 

NY 

Smita 

Narula 

New York University School of Law 

NY 

William E. 

Nelson 

New York University School of Law 

NY 

Bert 

Neuborne 

New York University School of Law 

NY 

Richard 

Revesz 

New York University ScJiool of Law 

NY 

David A.J. 

Richards 

New York University School of Law 

NY 

Cristina 

Rodriguez 

New Yoii< University School of Law 

NY 

Michael D. 

Sant'Ambrogio 

New York University School of Law 

NY 

Margaret L, 

Satlerthwaite 

New York University School of Law 

NY 

Peter H. 

Schuck 

New YchIi University School of Law 

NY 

Stephen J. 

Schuihofer 

New York University School of Law 

NY 

Helen 

Scott 

New York University School of Law 

NY 

Linda J. 

Silberman 

New York University School of Law 

NY 

Kenji 

Yoshino 

New York University School of Law 

NY 

Adam 

Zimmerman 

New York University School of Law 

NY 

Diane Leenheer 

Zimmerman 

New York University School of Law 

NY 

Barbara 

Atwell 

Pace Law School 

NY 

Jeffrey 

Miller 

Pace Law School 

NY 

Richard 

OUinger 

Pace Law School 

NY 

Ann 

Powers 

Pace Law School 

NY 

Michelle 

Simon 

Pace Law School 

NY 

Lydie 

Pierre-Louis 

St. John's University School of Law 

NY 

Paula 

Johnson 

Syracuse University College of Law 

NY 

LaVonda 

Reed-Huff 

Syracuse University College of Law 

NY 

Harold 

Abramson 

Touro Law Center 

NY 

Fabio 

Arcila. Jr. 

Touro Law Center 

NY 

Peter 

Davis 

Touro Law Center 

NY 

Thomas 

Schweitzer 

Touro Law Center 

NY 

Hazel 

Weiser 

Touro Law Center (former) 

NY 

Howard 

Glickstein 

Touro Law School 

NY 

Eileen 

Kaufman 

Touro Law School 

NY 

Lucinda 

Finley 

University at Buffalo Law School 

NY 

Susan 

Gilles 

Capital University Law School 

OH 

Daniel T. 

Kobil 

Capita! University Law School 

OH 

Michael 

Rich 

Capital University Law School 

OH 

Mark 

Strasser 

Capita! University Law ScJioot 

OH 

Karla 

Bel! 

Case Western Reserve University 

OH 

David 

Carney 

Case Western Reserve University 

OH 

Kathleen 

Carrick 

Case Western Reserve University 

OH 

Laura 

Chisolm 

Case Western Reserve University 

OH 

Carol 

Fox 

Case Western Reserve University 

OH 

Peter 

Friedman 

Case Western Reserve University 

OH 

Sharona 

Hoffman 

Case Western Reserve University 

OH 

Lewis 

Katz 

Case Western Reserve University 

OH 
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Robert 

Kenneth 

Kevin 

Kathryn 

Calvin 

Gary 

Gordon 

Phyllis L. 

Kathleen C. 

Deborah A. 

S. Candice 
Kevin Francis 
Kunal M. 

Brian 

Lloyd 

Steven 

Alan 

Douglas A. 

Jim 

Martha 
Christopher 
Lawrence 
John 
Peter M. 
Daniel P. 
Charlie Wilson 
J. Dean 
Maiina 
Jay 

William S. 
Margery B. 

E. Stewart 
Alan 

Elizabeth 

Kalyani 

Marianna 

Jenny 

Mark 

Emily 

Kristin 

Bert 

Adam 

Verna 

Thaddeus 

Pamela 

Sheila 

Vernellia 

Jeffrey 

Nicoie 

Rebecca 

Patience 

Lyn 

Elizabeth 
Rennard J, 


La wry 

Ledford 

McMunigai 

Mercer 

Sharpe 

Simson 

Beggs 

Crocker 

Engel 

Geier 

Hoke 

O'Neill 

Parker 

Ray 

Snyder 

Steingiass 

Weinstein 

Berman 

Brudney 

Chamailas 

Fairman 

Herman 

Powell 

Shane 

Tokaji 

Wilson 

Cairo 

Coleman 

Dratler 

Jordan III 

Koosed 

Moritz 

Newman 

Reilly 

Robbins 

Bettman 

Carroll 

Godsey 

Houh 

Kaisem 

Lockwood 

Steinman 

Williams 

Hoffmeister 

Laufer-Ukeles 

Miller 

Randall 

Kass 

Porter 

Zietlow 

Crowder 

Entzeroth 

McCormick 

Strickland 


Case Western Reserve University 
Case Western Reserve University 
Case Western Reserve University 
Case Western Reserve University 
Case Western Reserve University 
Case Western Reserve University 

Cleveland Slate University Clevetand-Marshall College of Law 

Cleveland State University Cleveland-Marshall College of Law 

Cleveland State Univeraty Cleveland-Marshall College of Law 

Cleveland State University Cleveland-Marshall College of Law 

Cleveland State University Cleveland-Marshall College of Law 

Cleveland State University Cleveland-Marshall College of Law 

Cleveland State Univeraly Cleveland-Marshall College of Law 

Cleveland State University Cleveland-Marshall College of Law 

Cleveland Stete University Cleveland-Marshall College of Law 

Cleveland Stale University Clevelarrd-Marshall College of Law 

Cleveland State University Cieveiand-Marshal! College of Law 

The Ohio State University Moritz College of Law 

The Ohio State University Moritz College of Law 

The Ohio Slate University Moritz College of Law 

The Ohio State University Moritz College of Law 

The Ohio State University Moritz College of Law 

The Ohio Slate University Moritz College of Law 

The CMito State University Moritz College of Law 

The CMiio Stale University Mcwitz College of Law 

The Ohio Stale University Moritz College of Law 

University of Akron School of Law 

University of Akron School of Law 

University of Akron School of Law 

University of Akron School of Law 

University of Akron School of Law 

University of Akron School of Law 

University of Akron School of Law 

University of Akron School of Law 

University of Akron School of Law 

University of Cincinnati College of Law 

University of Cincinnati College of Law 

University of Cincinnati College of Law 

University of Cincinnati College of Law 

University of Cincinnati College of Law 

University of Cincinnati College of Law 

University of Cincinnati College of Law 

University of Cincinnati College of Law 

University of Dayton School of Law 

University of Dayton School of Law 

University of Dayton School of Law 

University of Dayton School of Law 

University of Teredo College of Law 

University of Toledo College of Law 

University of Toledo College of Law 

University of Tulsa College of Law 

University of TuIki College of Law 

University of Tulsa College of Law 

University erf Oklahoma; University of Oregon 


OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 
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OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OK 

OK 

OK 

OK, 
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Michael C. 

Blumm 

Lewis & Clailc Law St^iool 

OR 

OR 

Maggie 

Finnerty 

Lews & Clark Law School 

OR 

Jennifer J, 

Johnson 

Lewis & Clartt Law School 

OR 

Stephen 

Kanter 

Lewis & Clark Law School 

OR 

Robert 

Klonoff 

Lews & Clark Law School 

OR 

Susan F. 

Mandiberg 

Lewis & Clark Law Schocrf 

OR 

Melissa 

Powers 

Lewis & Clark Law School 

OR 

Steven 

Bender 

University of Oregon 

OR 

Andrea 

Coies-Bjerre 

University of Oregon 

OR 

Ibrahim 

Gassama 

University of Oregon 

OR 

Maurice 

Holland 

University of Oregon 

OR 

Roberta F. 

Mann 

University of Oregon 

OR 

Michelle 

McKinley 

University of Oregon 

OR 

Michael 

Moffitt 

University of Oregon 

OR 

James 

O'Fallon 

University of Oregon 

OR 

Ofer 

Raban 

University of Oregon 

OR 

Eugene 

Scoles 

University of Oregon 

OR 

Judd 

Snierson 

University of Oregon 

OR 

Dominick 

Vetri 

University of Oregon 

OR 

Mary 

Wood 

University of Oregon 

OR 

Barbara 

Aldave 

University of Oregon 

OR 

Richard F. 

Breen 

Willamette University College of Law 

OR 

Jeffrey C. 

Dobbins 

Willamette University College of Law 

OR 

Steven K. 

Green 

Willamelle University College of Law 

OR 

Sam 

Jacobson 

Willamette University College of Law 

OR 

Dean M. 

Richardson 

Willamette University College of Law 

OR 

Valerie J. 

Vollmar 

Willamette University College of Law 

OR 

Mark 

Anderson 

Temple University Beasley School of Law 

PA 

Anthony 

Bocchino 

Temple University Beasley School of Law 

PA 

Burton 

Caine 

Temple University Beasley School of Law 

PA 

N. Jeremi 

Duru 

Temple University Beasley School of Law 

PA 

Theresa 

Glennon 

Temple University Beasley School of Law 

PA 

David 

Kairys 

Temple University Beasley School of Law 

PA 

Muriel 

Morisey 

Temple University Beasley School of Law 

PA 

Rafael 

Porrata-Doria 

Temple University Beasley School of Law 

PA 

Mark 

Rahdert 

Temple University Beasley School of Law 

PA 

Henry 

Richardson 

Temple University Beasley School of Law 

PA 

Jan 

Ting 

Temple University Beasley School of Law 

PA 

Gary 

Gildin 

The Pennsylvania Slate University 

PA 

Victor 

Romero 

The Pennsylvania Stale University 

PA 

Matthew D, 

Adler 

Univemity of Pennsylvania Law School 

PA 

C, Edwin 

Baker 

University of Pennsylvania Law School 

PA 

Stephen B. 

Burbank 

University of Pennsylvania Law School 

PA 

Howard F. 

Chang 

University of Pennsylvania Law School 

PA 

Eric 

Feldman 

University of Pennsylvania Law School 

PA 

Claire 

Finkeistein 

University of Pennsylvania Law School 

PA 

Robert 

Gorman 

University of Pennsylvania Law School 

PA 

Robert A. 

Gorman 

University of Pennsylvania Law School 

PA 

Anne 

Kringel 

University of Pennsylvania Law School 

PA 

Alan 

Lerner 

University of Pennsylvania Law School 

PA 

Howard 

Lesnick 

University of Pennsylvania Law School 

PA 

Sarah 

Paoletti 

University of Pennsylvania Law School 

PA 

Kermit 

Roosevelt 

University of Pennsylvania Law School 

PA 
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Theodore W. 

Roger 

University of Pennsylvania Law School 

PA 

Louis 

Rulli 

University (rf Pennsylvania Law School 

PA 

David 

Zaring 

University of Pennsylvania Wharton School 

PA 

John 

Burkoff 

University of Pittsburgh School of Law 

PA 

Nancy 

Burkoff 

University of Pittsburgh School of Law 

PA 

David 

Harris 

University of Pittsburgh School of Law 

PA 

Rhonda 

Wasserman 

University of Pittsburgh School of Law 

PA 

Eiien 

Wertheimer 

Villanova University Sc^iool of Law 

PA 

Serena 

Williams 

Widener Law 

PA 

Anthony 

Bastone 11 

Roger Williams Univeraty 

Rl 

Edward 

Eberle 

Roger Williams University 

Rl 

Gerald 

Finkel 

Charleston School of Law 

SC 

John L.S. 

Simpkins 

Charleston ScJiool of Law 

SC 

William L, 

Want 

Charleston School of Law 

SC 

Gregory B. 

Adams 

University of South Carolina School of Law 

SC 

W. Lewis 

Burke 

University of Soutti Caroltna School of Law 

SC 

Kim Diana 

Connolly 

University of South Carolina School of Law 

sc 

Thomas 

Crocker 

University of South Carolina School of Law 

SC 

Nathan 

Crystal 

University of Scxjth Carolina School of Law 

sc 

Lisa 

Eichhorn 

University of South Carolina School of Law 

sc 

Jacqueline 

Fox 

University of South Carolina School of Law 

sc 

Danielle 

HoNey-Walker 

University of South Carolina School of Law 

sc 

Chris 

Hutton 

University of South Dakota School of Law 

SD 

Patrice 

Kunesh 

University of South Dakota School of Law 

SD 

Becky L. 

Jacobs 

University of Tennessee College of Law 

TN 

Karla 

McKanders 

University of T ennessee College of Law 

TN 

Dean Hill 

Rivkin 

University of Tennessee College of Law 

TN 

Penny J, 

White 

University of Tennessee College of Law 

TN 

Paulette J. 

Williams 

University of Tennessee College of Law 

TN 

Robert 

Belton 

Vanderbilt University Law School 

TN 

Edward 

Rubin 

Vanderbilt University Law School 

TN 

Ron 

Beal 

Baylor Law School 

TX 

Mark 

Osier 

Baylor Law School 

TX 

Rory 

Ryan 

Baylor Law School 

TX 

James 

Alfini 

South Texas College of Law 

TX 

Kathleen 

Bergin 

South Texas College of Law 

TX 

Richard 

Carlson 

South Texas College of Law 

TX 

Helen 

Jenkins 

South Texas College of Law 

TX 

Andrew 

Miller 

South Texas College of Law 

TX 

Olga 

Moya 

South Texas College of Law 

TX 

Njeri 

Rutledge 

South Texas College of Law 

TX 

John 

Woriey 

South Texas College of Law 

TX 

Maureen 

Armour 

Southern Methodist University Dedman School of Law 

TX 

John 

Attanasio 

Southern Methodist University Dedman School of Law 

TX 

Nathan 

Cortez 

Southern Methodist University Dedman School of Law 

TX 

Linda 

Eads 

Southern Methodist University Dedman School of Law 

TX 

Joseph 

Norton 

Southern Methodist University Dedman School of Law 

TX 

Daniel 

Shuman 

Southern Mettiodist University Dedman School of Law 

TX 

Mary 

Spector 

Southern Methodist University Dedman School of Law 

TX 

Joshua 

Tale 

Southern Methodist University Dedman School of Law 

TX 

Jenia 

Turner 

Southern Methodist University Dedman School of Law 

TX 

Peter 

Winship 

Southern Methodist University Dedman School of Law 

TX 

Genevieve 

Fajardo 

St- Mary's University 

TX 

Roberto 

Rosas 

St. Mary’s University 

TX 
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Reynaldo 

Valencia 

St. Mary's University 

TX 

Lydia 

Johnson 

Texas Southern University Thurgood Marshall School of Law 

TX 

Martin 

Levy 

Texas Southern University Thuigood Marshall School of Law 

TX 

Lupe 

Salinas 

Texas Scmthern University Thurgood Marshall School of Law 

TX 

Megan 

Carpenter 

Texas WesJeyan University School of Law 

TX 

Huyen 

Pham 

Texas Wesleyan University School of Law 

TX 

Frederic 

White, Jr, 

Texas Wesleyan Univereity School of Law 

TX 

Meredith 

Duncan 

Univereity of Houston Law Center 

TX 

Lonny 

Hoffman 

University of Houston Law Center 

TX 

Stephen 

Huber 

University of Houston Law Center 

TX 

John 

Lunstroth 

University of Houston Law Center 

TX 

Jordan 

Pausl 

University of Houston Law Center 

TX 

Jim 

Perdue 

University of Houston Law Center 

TX 

Jeffrey 

Abramson 

University of Texas at Aushn 

TX 

David 

Adelman 

University of Texas at Austin 

TX 

David 

Anderson 

University of Texas at Austin 

TX 

Norma 

Cantu 

University of Texas at Austin 

TX 

Micahel 

Churgin 

University of Texas at Austin 

TX 

Jeff 

Civins 

University of Texas at Austin 

TX 

Julius 

Getman 

University of Texas at Austin 

TX 

Denise 

Gilman 

University of Texas at Austin 

TX 

Patricia 

Hansen 

University of Texas at Austin 

TX 

Barbara 

Hines 

University of Texas at Austin 

TX 

Derek 

Jinks 

University of Texas at Austin 

TX 

Susan 

Klein 

University of Texas at Austin 

TX 

Maurie 

Levinson 

University of Texas at Austin 

TX 

Sanford 

Levinson 

University of Texas at Austin 

TX 

Jeana 

Lungwitz 

University of Texas at Austin 

TX 

Harry 

Martin 

University of Texas at Austin 

TX 

Robert 

Peroni 

University of Texas at Austin 

TX 

Daniel 

Rodriguez 

University of Texas at Austin 

TX 

William 

Sage 

University of Texas at Austin 

TX 

Michael 

Sturley 

University of Texas at Austin 

TX 

Gerald 

Torres 

University of Texas at Austin 

TX 

Louise 

Weinberg 

University of Texas at Austin 

TX 

Zipporah B. 

Wiseman 

University of Texas at Austin 

TX 

Jim 

Backman 

Brigham Young University Law School 

UT 

David 

Dominguez 

Brigham Young University Law School 

UT 

Frederick 

Gedicks 

Brigham Young University Law School 

UT 

D. Carolina 

Nufiez 

Brigham Young University Law School 

UT 

Robert W. 

Adler 

University of Utah S. J Quinney College of Law 

UT 

Reyes 

Aguilar 

University of Utah SJ. Quinney College of Law 

UT 

Jensie L. 

Anderson 

University of Utah S.J. Quinney College of Law 

UT 

Hiram E, 

Chodosh 

University of Utah S.J, Quinney College of Law 

UT 

Robert 

Flores 

University of Utah S.J. Quinney College of Law 

UT 

Leslie Pickering 

Francis 

University of Utah S.J. Quinney College of Law 

UT 

Erika 

George 

University of Utah S.J. Quinney College of Law 

UT 

James R. 

Holbrook 

University of Utah S.J. Quinney College of Law 

UT 

Laura 

Kessler 

University of Utah S.J. Quinney College of Law 

UT 

Terry S. 

Kogan 

University of Utah S.J. Quinney College of Law 

UT 

William J. 

Lockhart 

University of Utah S.J. Quinney College of Law 

UT 

Chibli 

Mallat 

University of Utah S.J. Quinney College of Law 

UT 

John 

Martinez 

University of Utah S.J. Quinney College of Law 

UT 

Scott M. 

Matheson. Jr. 

University of Utah S.J. Quinney College of Law 

UT 
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Daniel 

Medwed 

University of Utah S-J. Quinney College of Law 

UT 

Bonnie 

Mitchell 

University of Utah SJ. Quinney College of Law 

UT 

Clifford J. 

Rosky 

University of Utah S.J. Quinney College of Law 

UT 

Kerry 

Abrams 

University of Virginia School of Law 

VA 

Charles 

Barzun 

University of Virginia SdKXJl of Law 

VA 

Richard J. 

Bonnie 

University of Virginia Schocrf of Law 

VA 

Josh 

Bowers 

University of Virginia School of Law 

VA 

Darryl 

Brown 

Univereity of Virginia School of Law 

VA 

Michael P, 

Dooley 

University of Virginia School of Law 

VA 

Brandon L. 

Garrett 

University of Virginia School of Law 

VA 

Risa 

Goluboff 

Univercity of Virginia School of Law 

VA 

Deena R. 

Hurwitz 

University of Virginia School of Law 

VA 

AlexM. 

Johnson, Jr. 

University of Virginia School of Law 

VA 

Daniel R. 

Ortiz 

University (rf Virginia School of Law 

VA 

Mildred 

Robinson 

University of Virginia School of Law 

VA 

George 

Rutherglen 

University of Virginia School of Law 

VA 

Robert 

Sayler 

University of Virginia School of Law 

VA 

Richard C- 

Schragger 

University of Virginia School of Law 

VA 

Molly Bishop 

Shadel 

University of Virginia School of Law 

VA 

J.H. (Rip) 

Verkerke 

University of Virginia School of Law 

VA 

Thomas R. 

White. 3rd 

University of Virginia School of Law 

VA 

Timothy 

Josl 

Washington and Lee University School of Law 

VA 

Mary 

Natkin 

Washington and Lee University School of Law 

VA 

Hari 

Osofsky 

Washington and Lee University School of Law 

VA 

Eric 

Kades 

William and Mary Law School 

VA 

Ronald 

Rosenberg 

William and Mary Law School 

VA 

Teresa 

Clemmer 

Vermont Law School 

VT 

Liz Ryan 

Cole 

Vermont Law School 

VT 

Stephanie 

Farrior 

Vermont Law School 

VT 

David 

Mears 

Vermont Law School 

VT 

Patrick 

Parenteau 

Vermont Law School 

VT 

Joan 

Vogel 

Vermont Law School 

VT 

George 

Critchlow 

Gonzaga University School of Law 

WA 

Mary Pat 

Treuthart 

Gonzaga University School of Law 

WA 

Larry 

Weiser 

Gonzaga University School of Law 

WA 

Joaquin 

Avila 

Seattle University School of Law 

WA 

Richard 

Delgado 

Seattle University School of Law 

WA 

Carmen 

Gonzalez 

Seattle University School of Law 

WA 

Raven 

Lidman 

Seattle University School of Law 

WA 

Tayyab 

Mahmud 

Seattle University School of Law 

WA 

Henry W. 

McGee. Jr. 

Seattle University School of Law 

WA 

Ketlye Y, 

Testy 

Seattle University School of Law 

WA 

William 

Andersen 

University of Washington School of Law 

WA 

Robert 

Aronson 

University of Washington School of Law 

WA 

Roland 

Hjorth 

University of Washington School of Law 

WA 

Yong-Sung 

Kang 

University of Washington School of Law 

WA 

Richard 

Kummert 

University of Washington School of Law 

WA 

Sandra 

Madrid 

University of Washington School of Law 

WA 

Anna 

Mastroianni 

University of Washington School of Law 

WA 

Lea 

Vaughn 

University of Washington School of Law 

WA 

Kali 

Murray 

Marquette University Law Schcx)! 

Wi 

Paul 

Secunda 

Marquette University Law School 

Wl 

Linda 

Greene 

University of Wisconsin Law School 

W! 

Alexandra 

Huneeus 

University of Wisconsin Law School 

Wi 
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Heinz 

Klug 

University of Wiscwisin Law School 

Wl 

Neil 

Komesar 

University of Wisconsin Law School 

Wl 

Richard 

Monette 

University of Wisconsin Law School 

Wl 

John 

Schweitzer 

University of Wisconsin Law School 

Wl 

Michael 

Smith 

University of WiS(X)nsin Law SchcK)! 

Wl 

Dean 

Strang 

University of Wisconsin Law School 

Wl 

Andre 

Cummings 

West Virginia University 

WV 

Caprice 

Roberts 

West Virginia University 

WV 

John 

Burman 

University of Wyoming College of Law 

WY 

Michael 

Duff 

University of Wyoming College of Law 

WY 

Stephen 

Feldman 

University erf Wyoming College of Law 

WY 


* School affiliations are listed for identification purposes only, and shall not be construed as the 
endorsement of any institution. 
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Count of School 


state 

School 

Total 

AL 

Faulkner University Jones School of Law 

2 


Samford University Cumberland School of Law 

1 


University of Alabama School of Law 

9 

|AL Total 

12 

AR 

University of Arkansas at Little Rock, William H. Bowen School of Law 

10 


University of Arkansas School of Law 

3 

|AR Total 

13 

AZ 

Arizona State University Sandra Day O'Connor College of Law 

12 


Phoenix School of Law 

10 


University of Arizona Rogers College of Law 

11 

!AZ Total 

33 

CA 

California Western School of Law 

1 


Golden Gate University School of Law 

4 


Humphreys College Laurence Driven School of Law 

1 


Loyola Law School 

2 


Pepperdine University School of Law 

2 


Santa Clara University School of Law 

3 


Southwestern Law School 

3 


Stanford Law School 

28 


Stanford Law School (former) 

2 


Thomas Jefferson School of Law 

2 


UC Berkeley School of Law 

19 


UC Davis School of Law 

13 


UC Hastings College of the Law 

7 


UCLA School of Law 

6 


University of Southern California Gould School of Law 

8 


Whittier Law School 

3 


University of the Pacific, McGeorge School of Law 

3 


UC Irvine School of Law 

2 


University of San Francisco School of Law 

4 

CA Total 

113 

CO 

University of Colorado Law School 

1 


University of Denver Sturm College of Law 

5 

CO Total 

6 

CT 

Quinnipiac University School of Law 

2 


University of Connecticut School of Law 

13 


Yale Law School 

22 
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FL 

Barry University Dwayne O. Andreas School of Law 

2 


Florida A&M University College of Law 

3 


Florida Coastal School of Law 

9 


Florida International University College of Law 

6 


Florida State University College of Law 

5 


NOVA Southeastern University Law Center 

7 


Stetson University College of Law 

6 


University of Florida. Levin College of Law 

10 


University of Miami School of Law 

8 

,FL Total 

56 

GA 

Atlanta's John Marshall Law School 

7 


Emory University School of Law 

4 


Georgia State University College of Law 

22 


Mercer University School of Law 

3 


University of Georgia School of Law 

16 

GA Total 

52 

HI 

University of Hawaii at Manoa William S. Richardson School of Law 

3 

HI Total 

3 

lA 

Drake University Law School 

10 


University of Iowa College of Law 

21 

lA Total 

31 

lA; CA 

University of Iowa; Santa Clara University School of Law 

1 

lA; CA Total 

1 

ID 

University of Idaho Colleqe of Law 

3 

ID Total 

3 

IL 

DePaul University College of Law 

3 


Loyola University Chicago School of Law 

2 


Northern Illinois University 

1 


Northwestern University School of Law 

9 


Northwestern University; University of Chicago 

1 


University of Chicago Law School 

12 

IL Total 

28 

IN 

Indiana University Maurer School of Law 

8 


Indiana University School of Law - Indianapolis 

20 


Indiana University School of Law, Indianapolis 

2 


Notre Dame Law School 

13 


Valparaiso University School of Law 

9 

IN Total 

52 

KS 

Kansas University School of Law 

2 


Washburn University School of Law 

2 

KS Total 

4 

1 
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Boston University School of Law 

Harvard Law School 

Northeastern University School of Law 

Suffolk University Law School 

Western New England College School of Law 

1 

23 

7 

8 

3 

MA Total 

44 

MD 

University of Baltimore School of Law 

19 


University of Maryland School of Law 

15 

IMD Total 

34 

iME 

University of Maine School of Law 

15 

:ME Total 

15 

Ml 

Thomas M. Cooley Law School 

1 


University of Michigan Law School 

28 


Wayne State University School of Law 

1 

Ml Total 

30 

MN 

Hamline University School of Law 

1 


University of Minnesota Law School 

3 


William Mitchell College of Law 

1 

MN Total 

5 

MO 

University of Missouri-Kansas City School of Law 

1 


Washington University in St. Louis School of Law 

1 


Saint Louis University School of Law 

1 

MO Total 

3 

MS 

Mississippi College School of Law 

1 


University of Mississippi School of Law 

3 

MS Total 

4 

MT 1 University of Montana School of Law 

1 

MT Total 

1 

NC 

Campbell University Norman Adrian Wiggins School of Law 

1 


Charlotte School of Law 

1 


Duke Law School 

20 


Elon University School of Law 

4 


North Carolina Central University School of Law 

7 


University of North Carolina School of Law 

20 


Wake Forest School of Law 

11 

NC Total 

64 

ND 1 University of North Dakota School of Law 

3 

ND Total 

3 

NE 1 University of Nebraska - Lincoln College of Law 

3 

NE Total 

3 

NJ 

Rutgers School of Law - Camden 

2 
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City University of New York School of Law 

11 


Columbia Law School 

27 


Cornell University Law School 

12 


Fordham University School of Law 

26 


Hofstra University Law School 

7 


New York Law School 

1 


New York University School of Law 

34 


Pace Law School 

5 


St. John's University School of Law 

1 


Touro Law Center 

4 


Touro Law School 

2 


University at Buffalo Law School 

1 


Touro Law Center (former) 

1 


Syracuse University College of Law 

2 

|NY Total 

143 

OH 

Capital University Law School 

4 


Case Western Reserve University 

14 


Cleveland State University Cleveland-Marshall College of Law 

11 


The Ohio State University Moritz College of Law 

9 


University of Akron School of Law 

9 


University of Cincinnati College of Law 

8 


University of Dayton School of Law 

4 


University of Toledo College of Law 

3 

jOH Total 

62 

iOK 

University of Tulsa College of Law 

3 

IOK Total 

3 

OK, OR 

University of Oklahoma; University of Oregon 

1 

IOK, OR Total 

1 

OR 

Lewis & Clark Law School 

7 


University of Oregon 

13 


Willamette University College of Law 

6 


University of Oregon 

1 

OR Total 

27 

PA 

Temple University Beasley School of Law 

11 


The Pennsylvania State University 

2 


University of Pennsylvania Law School 

15 


University of Pennsylvania Wharton School 

1 


University of Pittsburgh School of Law 

4 


Villanova University School of Law 

1 


Widener Law 

1 

PA Total 

35 

1 
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TX 

Baylor Law School 

South Texas College of Law 

Southern Methodist University Dedman School of Law 

St. Mary's University 

T exas Southern University Thurgood Marshall School of Law 

Texas Wesleyan University School of Law 

University of Houston Law Center 

University of Texas at Austin 

3 

8 

10 

3 

3 

3 

6 

23 

TX Total 

59 

UT 

Brigham Young University Law School 

4 


University of Utah S.J. Quinney College of Law 

17 

UT Total 

21 

VA 

University of Virginia School of Law 

18 


Washington and Lee University School of Law 

3 


William and Mary Law School 

2 

VA Total 

23 


Vermont Law School 

6 

VT Total 

6 

WA 

Gonzaga University School of Law 

3 


Seattle University School of Law 

7 


University of Washington School of Law 

8 

WA Total 

18 

Wl 

Marquette University Law School 

2 


University of Wisconsin Law School 

8 

;W1 Total 

10 

WV 

West Virginia University 

2 

,WV Total 

2 

IWY 

University of Wyoming College of Law 

3 

WY Total 

3 

Grand Total 

1200 
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CIVIL RIGHTS 


1101 New York Avenue. N\V 5c!: 202 6r)2,8()00 
Suite 4(K) Pax: 202 TBlOH'j? 


■WiiJJiingion. nr 20()0>2121 ww\i',i:iwy(T'^cninm!ii«'.org 


July 9, 2009 


Chairman Patrick J. Leahy 
Senate Judiciary Committee 
224 Dirksen Senate Office Building 
Washington, D.C. 20510-6275 
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Ranking Member, Jeff Sessions 
Senate Judiciary Committee 
1 52 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Senators Leahy and Sessions: 

As the Co-Chairs of the Lawyers’ Committee for Civil Rights Under Law, we 
submit the attached Statement in Support of the nomination of Judge Sonia Sotomayor 
as an Associate Justice of the United Stales Supreme Court. This Statement is 
presented on behalf of our organization and with the particular support of the identified 
individual members of the Board of Directors and Trustees, who have joined to 
highlight their commitment to the Lawyers’ Committee’s position. 

We also enclose an 81 page Report analyzing Judge Sotomayor’s record 
pertaining to constitutional interpretation and civil rights, issues which are of paramount 
importance to the Lawyers’ Committee. 

We believe that the members of the Lawyers’ Committee who have joined us in 
support of Judge Sotomayor have done so because the record demonstrates that Judge 
Sotomayor is well qualified to serve as an Associate Justice, with a record of judicial 
service characterized by both its longevity and its quality. Judge Sotomayor’s record in 
the area of civil rights reveals a balanced and considered approach to following 
precedent and safeguarding the protections contained in our nation’s Constitution and 
civil rights statutes. We also believe Judge Sotomayor brings needed diversity to the 
Court based on her gender, ethnicity and experience as a prosecutor and trial judge. 


We urge the members of the Senate Judiciary Committee to recommend Judge 
Sonia M. Sotomayor for confirmation by the full Senate. 


Sincerely, 

Nicholas T. Christakos 
Co-ChaIr 


..oS 


S. Kieman 
Co-chair 






cc: The Senate Judiciary Committee 


23004163v2 


OrmmiHi'f ivii*. formed ;»i ihf. ol r’lesidfiii I'lim H Kctiticdy ■ 




VerDate Nov 24 2008 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 01087 Fmt6601 Sfmt6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



1076 



STATEMENT SUPPORTING THE NOMINATION OF 
JUDGE SONIA SOTOMAYOR 
AS AN 

ASSOCIATE JUSTICE OF THE 
UNITED STATES SUPREME COURT 


VerDate Nov 24 2008 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 01088 Fmt 6601 


Sfmt 6601 


S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



1077 


The Lawyers’ Committee for Civil Rights Under Law, and the undersigned members of 
its Board of Directors and Trustees, write to support the nomination of Judge Sonia Sotomayor to 
the Supreme Court of the United States and to urge the Senate to confirm that nomination. 

On May 26, 2009, President Barack Obama nominated Judge Sotomayor, who currently 
serves on the U.S. Court of Appeals for the Second Circuit, to replace retiring Justice David 
Souter. The last vacancy on the Court occurred in 2005, when Sandra Day O’Connor, the first 
woman to serve on the Supreme Court, retired. If confirmed, Judge Sotomayor would be the 
first Hispanic and the third female justice in the 219 year history of the Supreme Court. 

Judge Sotomayor has impressive academic and professional credentials. She has had a 
wide-ranging legal career as a prosecutor, a corporate litigator, and both a district and appellate 
court judge. These combined experiences would add a perspective not currently available on the 
Supreme Court. In addition, having sat for six years on the district court and more than ten years 
on the court of appeals. Judge Sotomayor has more federal judicial experience at the time of her 
nomination than any Supreme Court nominee in the last hundred years. 

This nomination is of special interest to us as directors and trustees of the Lawyers’ 
Committee for Civil Rights Under Law because of our shared goal of promoting equal justice. 

In recent years, the Supreme Court has issued a number of decisions scaling back the critical 
protections against discrimination that are afforded by the Constitution and our nation’s civil 
rights laws. This trend underscores the pressing need for a Justice who understands the 
persistent realities of discrimination and who interprets our civil rights laws as they were 
intended - to provide meaningful protections. 

We believe that the best evidence of Judge Sotomayor’s qualifications as a nominee is the 
judicial opinions she has written over her long career on the bench. Analysis of her opinions in 

1 
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civil rights cases and related areas prepared by the Lawyers’ Committee forms the primary basis 
for our support for Judge Sotomayor’s nomination. The Lawyers’ Committee also examined her 
speeches and other writings to see whether they contained anything that should disqualify her 
from serving on the Supreme Court or that might indicate that she has a different judicial 
philosophy, particularly in the civil rights arena, from that reflected in her judicial opinions. The 
results of the Lawyers’ Committee’s analysis are contained in its Report on Judge Sotomayor’s 
nomination. 

Based on our review, we conclude that Judge Sotomayor’s record in civil rights cases 
demonstrates careful judicial analysis, with full consideration of the relevant facts and law, 
accompanied by a sensitivity to civil rights issues that is consonant with constitutional and 
statutory provisions. We have found nothing in Judge Sotomayor’s speeches or non-judicial 
writings, which appropriately refer to her unique life story and the perspective she has gained 
from her background, that should disqualify her from serving on the Supreme Court. Our review 
of her judicial decisions, as well as her speeches and other writings, leads us to conclude that 
Judge Sotomayor would bring to the Court an appropriate regard for the importance of 
enforcement of the civil rights protections of the Constitution and federal civil rights laws. We 
further conclude that her performance as a Court of Appeals judge clearly supports the 
proposition that she will honor stare decisis and adhere to the rule of law. 

On the Second Circuit, Judge Sotomayor has heard over 3,000 appeals and has written 
over 250 signed panel opinions. Her opinions reveal a jurist who follows established precedent 
yet is willing to raise concerns about the practical impact of that precedent. Her opinions exhibit 
deference to the discretion of trial judges. Judge Sotomayor’s jurisprudence in civil rights cases 
indicates that she carefully weighs the facts and the law, and her rulings fall within the 

2 
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mainstream of existing judicial decisions and legal scholarship. She interprets civil rights laws 
in a manner that provides meaningful protection from discrimination, while being mindful of the 
need to grant early relief to defendants when the facts and law justify a summary ruling. 

Judge Sotomayor possesses both the exceptional competence necessary to serve on the 
Court and a profound respect for the importance of protecting the civil rights afforded by the 
Constitution and the nation’s civil rights laws. Additionally, we believe that having a diverse 
Court is important for our nation. For these reasons, we support the nomination of Judge 
Sotomayor to the Supreme Court of the United States and urge the Senate to confirm her 
nomination. 

By action of the Executive Committee, this statement has been submitted to members of 
the Board of Directors and the Board of Trustees of the Lawyers’ Committee for Civil Rights 
Under Law, for the individual signature of subscribing Board members whose names are set 
forth below. The following individual members of the Boards of Directors and Trustees of the 
Lawyers’ Committee hereby subscribe to the statement. 


Atiba D. Adams 

Paulette M. Caldwell 

Marion Cowell 

David R. Andrews 

John A. Camp 

Nora Cregan 

Barbara R. Arnwine 

Douglass W. Cassel 

Michael Bimey de Leeuw 

Jeffrey Barist 

Michael H. Chanin 

Doneene K. Damon 

Daniel C. Barr 

Nicholas T. Christakos 

Armand G. Derfner 

Lynne Bernabei 

Lisa E. Cleary 

John H. Doyle. Ill 

Victoria Bjorklund 

Frank M. Conner, 111 

Paul F. Eckstein 

John W. Borkowski 

Michael A. Cooper 

Robert Ehrenbard 

Patricia A. Brannan 

Edward Correia 

Joseph D. Feaster, Jr. 

Steven H. Brose 

Peter J. Covington 

Fred N. Fishman 
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Marc L. Fleischaker 

Kim M. Keenan 

Colleen McIntosh 

John H. Fleming 

Frederick W. Kanner 

John E. McKeever 

Alexander D. Forger 

Frank Kennamer 

Kenneth E. McNeil 

Katherine Forrest 

Andrew W. Kentz 

Neil V. McKittrick 

Eleanor M, Fox 

John S. Kiernan 

D. Stuart Meiklejohn 

Joseph W. Gelb 

Loren Kieve 

Charles R, Morgan 

Peter B, Gelbliim 

Teresa J. Kimker 

Robert S. Mucklestone 

Susan M, Glenn 

Adam T, Klein 

Robert A. Murphy 

Jon Greenblatt 

Alan M. Klinger 

Aasia Mustakeem 

Peter R. Haje 

Naho Kobayashi 

Karen K. Narasaki 

Gregory P. Hansel 

Daniel F. Kolb 

Frederick M. Nicholas 

Conrad K. Harper 

Edward Labaton 

John E. Nolan 

Robert E, Harrington 

Gregory P. Landis 

John Nonna 

David L. Harris 

Brian K. Landsberg 

Roswell B. Perkins 

Mark 1. Harrison 

Michael L. Lehr 

Bradley S. Phillips 

Amos Hartston 

Charles T. Lester 

Kit Pierson 

John E. Hickey 

Marjorie Press Lindblom 

Bettina B. Plevan 

Jerome E. Hyman 

David M. Lipman 

Robert H. Rawson 

Blair M. Jacobs 

Andrew Liu 

William L. Robinson 

Malachi B, Jones, Jr. 

Jack W. London 

Guy Rounsaville 

Michael D, Jones 

Robert MacCrate 

Michael L, Rugen 

James P. Joseph 

Cheryl W, Mason 

Lowell E. Sachnoff 

Heather Lamberg Kafele 

Christopher Mason 

Gail C. Saracco 

Stephen Kastenberg 

Julia Tarver Mason 

John F. Savarese 

Laura Raster 

Gaye A. Massey 

Jennifer R. Scullion 
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Richard T. Seymour 
Valerie Shea 
Jane C. Sherburne 
Richard Silberberg 
Jeffrey Simes 
Robert Sims 
Marsha E. Simms 
John S. Skilton 


Rodney E. Slater 
Eleanor H. Smith 
Edward Soto 
John B. Strasburger 
Daniel P. Tokaji 
Michael Traynor 
Reginald M. Turner 
Suzanne E. Turner 


5 


Michael W. Tyler 
Kenneth Vittor 
Joseph F. Wayland 
Vaughn C. Williams 
Thomas S. Williamson 
Brenda Wright 
Erika Thomas-Yuille 
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Support Judge Sonia Sotomayor for the U.S. Supreme Court 

July 7, 2009 

The Honorable Patrick J. Leahy, Chairman 
Committee on the Judiciary 
United States Senate 
Washington, DC 20510 

The Honorable Jeff Sessions, Ranking Member 
Committee on the Judiciary 
United States Senate 
Washington, DC 20510 

Dear Chairman Leahy and Ranking Member Sessions: 

On behalf of the undersigned organizations, vve write to express our support for the confirmation 
of Judge Sonia Sotomayor as Associate Justice of the Supreme Court of the United States, In her 
seventeen years of service to date as a federal trial and appellate judge, and throughout the 
course of her entire career. Judge Sotomayor has strongly distinguished herself through her 
outstanding intellectual credentials and her deep respect for the rule of law, establishing herself 
beyond question as fully qualified and ready to serve on the Supreme Court. 

Judge Sotomayor will be an impartial, thoughtful, and highly-respected addition to the Supreme 
Court. Her unique personal background is compelling, and will be both a tremendous asset to 
her on the Court and a historic inspiration to others. Her legal career further demonstrates her 
qualifications to serve on our nation’s highest court. After graduating from Yale Law School, 
where she served as an editor of the Yale Law Journal, Judge Sotomayor spent five years as a 
criminal prosecutor in Manhattan. She then spent eight years as a corporate litigator with the 
firm of Pavia & Harcourt, where she gained expertise in a wide range of civil law areas such as 
contracts and intellectual property. In 1992, on the bipartisan recommendation of her home-state 
Senators, President George H.W. Bush appointed her District Judge for the Southern District of 
New York. In recognition of her outstanding record as a trial judge, President Bill Clinton 
elevated her to the U.S. Court of Appeals in 1998. 

During her long tenure on the federal judiciary. Judge Sotomayor has participated in thousands 
of cases, and has authored approximately 400 opinions at the appellate level. She has 
demonstrated a thorough understanding of a wide range of highly complicated legal issues, and 
has a strong reputation for deciding cases based upon the careful application of the law to the 
facts of cases. Her record and her inspiring personal story indicate that she understands the 
judiciary’s role in protecting the rights of all Americans, in ensuring equal justice, and in 
respecting our constitutional values - all within the confines of the law. Moreover, her well- 
reasoned and pragmatic approach to cases will allow litigants to feel, regardless of the outcome, 
that they were given a fair day in court. 
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Given her stellar record and her reputation for fairness. Judge Sotomayor has garnered broad 
support across partisan and ideological lines, earning glowing praise from colleagues in the 
judiciary, law enforcement community, academia, and legal profession who know her best. Her 
Second Circuit colleague (and also her former taw professor) Judge Guido Calabresi describes 
her as “a marvelous, powerful, profoundly decent person. Very popular on the court because she 
listens, convinces and can be convinced -- always by good legal argument. She's changed my 
mind, not an insignificant number of times.” Judge Calabresi also discredited concerns about 
Judge Sotomayor’s bench manner, explaining that he compared the substance and tone of her 
questions with those of his male colleagues and his own questions: “And I must say 1 found no 
difference at all.” Judge Sotomayor’s colleague Judge Roger Miner, speaking of her ideology, 
argued that “I don’t think I’d go as far as to classify her in one camp or another. I think she just 
deserves the classification of outstanding judge.” And New York District Attorney Robert 
Morgenthau, her first employer out of law school, hailed her for possessing “the wisdom, 
intelligence, collegiality, and good character needed to fill the position for which she has been 
nominated.” 

The undersigned organizations urge you not to be swayed by the efforts of a small number of 
ideological extremists to tarnish Judge Sotomayor’s outstanding reputation as a jurist. These 
efforts have included blatant mischaracterizations of a handful of her rulings, as well as efforts to 
smear her as a racist based largely on one line in a speech that critics have taken out of context 
from the rest of her remarks. The simple fact is that after serving seventeen years on the federal 
judiciary to date, she has not exhibited any credible evidence whatsoever of having an 
ideological agenda, and certainly not a racist one. We hope that your committee will strongly 
reject the efforts at character assassination that have taken place since her nomination. 

In short, Judge Sotomayor has an incredibly compelling personal story and a deep respect for the 
Constitution and the rule of law. Her long and rich experiences as a prosecutor, litigator, and 
judge match or even exceed those of any of the Justices currently sitting on the Court. 
Furthermore, she is fair-minded and ethical, and delivers thoughtful rulings in cases that are 
based upon their merits. For these reasons, the undersigned organizations strongly urge you to 
vote to confirm Judge Sotomayor. If you have any questions, please feel free to contact 
Leadership Conference on Civil Rights (LCCR) Counsel Rob Randhava at (202) 466-6058, or 
LCCR Executive Vice President Nancy Zirkin at (202) 263-2880. 

Sincerely, 

A. Philip Randolph Institute 
ACORN 
ADA Watch 
Advancement Project 
Alliance For Retired Americans 

American-Arab Anti-Discrimination Committee (ADC) 

American Association for Affirmative Action 
American Association of People with Disabilities 
American Federation of Government Employees, AFL-CIO 

American Federation of Labor and Congress of Industrial Organizations (AFL-CIO) 
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American Federation of State, County and Municipal Employees 
American Federation of Teachers 
Americans for Democratic Action, Inc. 

Asian American Justice Center 
Campaign for America's Future 
Center for Inquiry 
Center for Responsible Lending 
DC Vote 

Disability Rights Education and Defense Fund 
Hispanic Federation 
Immigration Equality 

International Union, United Automobile, Aerospace & Agricultural Implement Workers of 
America, UAW 

Japanese American Citizens League 
Lawyers’ Committee for Civil Rights Under Law 
Leadership Conference on Civil Rights 
League of United Latin American Citizens 
Legal Aid Society-Employment Law Center 
Legal Momentum 

Mexican American Legal Defense and Educational Fund 
NAACP 

National Asian Pacific American Bar Association 
National Association of Consumer Advocates 
National Association of Human Rights Workers 
National Black Chamber of Commerce 
National Black Justice Coalition 
National Coalition for Disability Rights (NCDR) 

National Congress of Black Women, Inc. 

National Disability Rights Network 
National Education Association 
National Employment Law Project 
National Employment Lawyers Association 
National Fair Housing Alliance 
National Jewish Democratic Council 

National Korean American Service & Education Consortium (NAKASEC) 

National Organization for Women 
National Minority AIDS Council 
National Urban League 
NCLR (National Council of La Raza) 

People For the American Way 

Pride at Work, AFL-CIO 

Service Employees International Union (SEIU) 

Southeast Asia Resource Action Center (SEARAC) 

US Action 

U.S. Hispanic Chamber of Commerce 
Women Employed 
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Statement of 

The Honorable Patrick Leahy 

United States Senator 
Vermont 
July 13, 2009 


Opening Statement Of Senator Patrick Leahy (D-Vt.), 

Chairman, Committee On The Judiciary, 

Confirmation Hearing On The Nomination Of Judge Sonia Sotoraayor 
To Be An Associate Justice Of The U.S. Supreme Court 

July 13,2009 

As Prepared 

Today, we consider the nomination of Judge Sonia Sotomayor to be a Justice of the United 
States Supreme Court, Our Constitution assigns just 101 of us the responsibility to act on behalf 
of all 320 million Americans in considering this important appointment. The President has done 
his part and made an historic nomination. Now it is up to the Senate to do its part on behalf of the 
American people. 

President Obama often quotes Dr. Martin Luther King, Jr.'s insight that "the arc of the moral 
universe is long, but it bends toward justice." Each generation of Americans has sought that arc 
toward justice. We have improved upon the foundation of our Constitution through the Bill of 
Rights, the Civil War amendments, the 19th Amendment's expansion of the right to vote to 
women, the Civil Rights Act of 1964 and Voting Rights Act of 1965, and the 26th Amendment's 
extension of the right to vote to young people. These actions have marked progress toward our 
more perfect union. This nomination can be another step along that path. 

Judge Sotomayor's journey to this hearing room is a truly American .story. She was raised by her 
mother, Celina, a nurse, in the South Bronx. Like her mother, Sonia Sotomayor worked hard. 

She graduated as the valedictorian of her class at Blessed Sacrament and at Cardinal Spellman 
fligh School in New York. She was a member of just the third class at Princeton University in 
which women were included. She continued to work hard, including reading classics that had 
been unavailable to her when she was younger and arranging tutoring to improve her writing. 

She graduated summa cum laude. Phi Beta Kappa, and was awarded the M. Taylor Senior Pync 
Prize for scholastic excellence and service to the university, an honor awarded for outstanding 
merit. 

After excelling at Princeton she entered Yale Law School, where she was an active member of 
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the law school community. Upon graduation, she had many options but chose to serve her 
community in the New York District Attorney's OtFice, where she prosecuted murders, 
robberies, assaults and child pornography. 

The first President Bush named her to the Federal bench in 1992, and she served as a trial judge 
for six years. President Clinton named her to the United States Court of Appeals for the Second 
Circuit where she has served for more than 10 years. She was confirmed each time by a 
bipartisan majority of the Senate. 

Judge Sotomayor's qualifications are outstanding. She has more Federal court judicial experience 
than any nominee to the United States Supreme Court in 100 years. She is the first nominee in 
well over a century to be nominated to three different Federal judgeships by three different 
Presidents. She is the first nominee in 50 years to be nominated to the Supreme Court after 
serving as both a Federal trial judge and a Federal appellate judge. She will be the only current 
Supreme Court Justice to have served as a trial judge. She was a prosecutor and a lawyer in 
private practice. She will bring a wealth and diversity of experience to the Court. 1 hope all 
Americans are encouraged by Judge Sotomayor's achievements and by her nomination to the 
Nation's highest court. Hers is a success story in which all Americans can take pride. 

Those who break barriers often face the added burden of overcoming prejudice. That has been 
true on the Supreme Court. Thurgood Marshall graduated first in his law school class, was the 
lead counsel for the NAACP Legal Defense Fund, sat on the United States Court of Appeals for 
the Second Circuit, and served as the Nation's top lawyer, the Solicitor General of the United 
States. He won a remarkable 29 out of 32 cases before the Supreme Court. Despite his 
qualifications and achievements, at his confirmation hearing, he was asked questions designed to 
embarrass him, questions such as "Are you prejudiced against the white people of the South?" 

The confirmation of Justice Louis Brandeis, the first Jewish American to be nominated to the 
high court, was a struggle rife with anti-Semitism and charges that he was a "radical". The 
commentary at the time included questions about "the Jewish mind" and how "its operations are 
complicated by altruism." Likewise, the first Catholic nominee had to overcome the argument 
that "as a Catholic he would be dominated by the pope." 

I trust that all Members of this Committee here today will reject tire efforts of partisans and 
outside pressure groups that have sought to create a caricature of Judge Sotomayor while 
belittling her record, her achievements and her intelligence. Let no one demean this 
extraordinary woman, her success, or her understanding of the constitutional duties she has 
faithfully performed for the last 17 years. I hope all Senators will join together as we did when 
we considered President Reagan's nomination of Sandra Day O'Connor as the first woman to 
serve on the Supreme Court and voted unanimously to confirm her. 

This hearing is an opportunity for Americans to see and hear Judge Sotomayor for themselves 
and to consider her qualifications. It is the most transparent confirmation hearing ever held. 

Judge Sotomayor's decisions and confirmation materials have been posted online and made 
publicly available. The record is significantly more complete than that available when we 
considered President Bush's nominations of John Roberts and Samuel Alito just a few years ago. 
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The Judge's testimony will be carried live on several television stations and live via webcast on 
the Judiciary Committee website. 

My review of her judicial record leads me to conclude that she is a careful and restrained judge 
with a deep respect for judicial precedent and for the powers of the other branches of the 
government, including the law-making role of Congress. That conclusion is supported by a 
number of independent studies that have been made of her record, and shines through in a 
comprehensive review of her tough and fair record on criminal cases. She has a deep 
understanding of the real lives of Americans, the duty of law enforcement to help keep 
Americans safe, and the responsibilities of all to respect the freedoms that define America, 

Unfortunately, some have sought to twist her words and her record and to engage in partisan 
political attacks. Ideological pressure groups have attacked her before the President had even 
made his selection. They then stepped up their attacks by threatening Republican Senators who 
do not oppose her. 

In truth, we do not have to speculate about what kind of a Justice she will be because we have 
seen the kind of judge she has been. She is a judge in which all Americans can have confidence. 
She has been a judge for all Americans and will be a Justice for all Americans. 

Our ranking Republican Senator on this Committee reflected on the confirmation process 
recently, saying; "What 1 found was that charges come flying in from right and left that are 
unsupported and false. It's very, very difficult for a nominee to push back. So I think we have a 
high responsibility to base any criticisms that we have on a fair and honest statement of the facts 
and that nominees should not be subjected to distortions of their record," I agree. As we proceed, 
let no one distort Judge Sotomayor's record. Let us be fair to her and to the American people by 
not misrepresenting her views. 

We are a country bound together by our Constitution. It guarantees the promise that ours will be 
a country based on the rule of law, In her service as a Federal judge, Sonia Sotomayor has kept 
faith with that promise. She understands that there is not one law for one race or another. There 
is not one law for one color or another. There is not one law for rich and a different one for poor. 
There is only one law. She has said that" ultimately and completely" a judge has to follow the 
law, no matter what their upbringing has been. That is the kind of fair and impartial judging that 
the American people expect. That is respect for the rule of law. That is the kind of judge she has 
been. That is the kind of fair and impartial Justice she will be and that the American people 
deserve. 

Judge Sotomayor has been nominated to replace Justice Souter, whose retirement last month has 
left the Court with only eight Justices. Justice Souter served the Nation with distinction for 
nearly two decades on the Supreme Court with a commitment to justice, an admiration for the 
law, and an understanding of the impact of the Court’s decisions on the daily lives of ordinary 
Americans, I believe that Judge Sotomayor will be in this same mold and will serve as a Justice 
in the manner of Sandra Day O'Connor, committed to the law and not to ideology. 

In the weeks and months leading up to this hearing, I have heard the President and Senators from 
both sides of the aisle make reference to the engraving over the entrance of the Supreme Court. 
The words engraved in that Vermont marble say; "Equal Justice Under Law." Judge Sotomayor's 
nomination keeps faith with those words. 
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CITY OF COMMERCE 


LUia R. Leo 
Coundlmembt 


June 4. 2009 

The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
433 Russell Senate Office Building 
Washington, DC 20510 

The Honorable Jeff Sessions 
Ranking Member 
Committee on the Judiciary 
United States Senate 
335 Russell Senate Office Building 
Washington, DC 20510 

Dear Chairman Leahy and Ranking Member Sessions: 

As a Councilwoman for the City of Commerce, I want to offer my sincere support for President Obama’s nomi- 
nation of Judge Sotomayor to serve on the Supreme Court of the United States. I believe with all my heart 
that Judge Sotomayor is an ideal selection for our nation’s highest court. 

Her experience throughout her three-decade career as an attorney, corporate litigator, federal trial judge, and 
federal appellate judge makes her uniquely qualified for this position. 

I admire her work ethic, commitment to the rule of law, sound judgment and common sense. She is a judge 
with a great insight into the real world who also has an Intellectual capacity that has earned her the respect 
and admiration of her colleagues and staff. 

Her life story is well known to most Americans now but it is a story that still rings true for those of us who have 
shared her dreams and worked to give our children opportunities we didn’t have. She is an inspiration. 

Her combination of intellect, integrity, and experience will make her an outstanding Supreme Court Justice. I 
am proud to support her nomination and hope you confirm her nomination as the next Associate Justice of the 
Supreme Court. 


Respectfully Submitted, 



^ S ComniCTce Way • Coraraerce. California 90040 • (323) 7 • ‘ " - F'- X (323) 726-623 1 
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Atlanta, Georgia 
Austin, Texas 
Baltimore City, Maryland 
Baltimore Co„ Maryiand 
Boston, Massachusetts 
Buffalo, New York 
Calgary, Alberta 

Charlotte-Mecklenburg, North Carolma 

Chicago, Illinois 

Cincinnati, Ohio 

Cleveland, Ohio 

Columbus, Ohio 

Dallas, Texas 

Denver, Colorado 

Detroit. Michigan 

Edmonton, Alberta 

£i Paso, Texas 

Fairfax County, Virginia 

Fort Worth, Texas 

Honolulu, Hawaii 

Houston, Texas 

Indianapolis, Indiana 

Jacksonville, Florida 

Kansas City, Missouri 

ias Vegas Metro, Nevada 

long Beach, California 

Los Angeles, California 

Los Angeles Co., California 

Louisville, Kentucky 

Memphis, Tennessee 

Miami-Dade, Florida 

Milwaukee, Wisconsin 

Minneapolis, Minnesota 

Montgomery Co., Maryland 

Montreal. Quebec 

Nashville, Tennessee 

Nassau Co., New York 

New Orleans, Louisiana 

New York City, New York 

Newark, New Jersey 

Oakland, California 

Oklahoma City, Oklahoma 

Ottawa, Ontario 

Philadelphia, Pennsylvania 

Phoenix, Arizona 

Pittsburgh, Pennsylvania 

Portland, Oregpn 

Ptince George's Co., Maryland 

Salt lake City, Utah 

San Antonio, Texas 

San Diego, California 

San Francisco, California 

San Jose, California 

Seattle, Washington 

St. Louis, Missouri 

Suffolk Co., New York 

Toronto, Ontario 

Tucson, Arizona 

Tulsa, Oklahoma 

Vancouver, British Columbia 

Virginia Beach, Virginia 

Washington, DC 

Winnipeg, Manitoba 


June 7, 2009 


The Honorable Patrick Leahy 
Chairman 

Committee on the Judiciary 
U.S. Senate 
Washington, DC 20510 

Dear Messrs. Leahy and Sessionst 


The Honorable Jeff Sessions 
Ranking Member 
Committee on the Judiciary 
U.S. Senate 

Washington, DC 20510 


On behalf of the Major Cities Chiefs, representing the 56 largest jurisdictions 
across the Nation, we are writing to support the nomination of Judge Sonia 
Sotomayor to the Supreme Court of the United States. 

We applaud her distinguished career in public service, a record of 
achievement that began with her work as a prosecuting attorney. During 
those early years as an Assistant District Attorney, Sonia Sotomayor earned 
high marks from law enforcement. She has been praised by those who 
worked at her side on criminal cases as well as officiaLs who have taken 
cases to her courtroom in later years. 

Her record as a prosecutor and a judge both show a commitment to public 
safety and sensitivity to the needs of the community. She has made decisions 
that are both lough and compassionate. Her record shows respect for the 
laws and cases that enable the police to do their job. 

American law enforcement has always looked to you for leadership and we 
again turn to you to move the nomination of Sonia Sotomayor quickly 
through the confirmation process. 

Sincerely, 

William J. Bratton 
Chief of Police 

President, Major Cities Chiefs 
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MALDEF 

Mexican American Legal Defense and Educational Fund 


National Hi“adquart«r-$ 
Los Angoles 
Regional Office 

fJit-l S. Spring; Strpvt 
(.osAngpk's, CA«W1-1 

7(-?,-2li(r2!i.2r,!2 


Atlanta 
Regional Office 

■Si IVttchlrt-c St XW 
Suite 2500 
Atlanta. GA 3030.1 
Td: t>7Sr>r>!i !{)7l 
/••«j-;67S..5.5fl. 1(179 


Chicago 
Regional Office 
! 1 Eiifit Adams Street 
Suite 700 
Chicago. IL fiOtiOl 
yW.- 312. 127,0701 
l!2,-127.0(i!)I 


San Antonio 
Regional Office 
nil Hroiuiway 
Suite 100 

San Amonio, TX 7S205 
2l0.224,.>irf) 
A-«j;2l0.224,5;tS2 


Heutton 
Program Offke 

Rlpicy House 
44 10 Niivfi'iiliott 
Suite n« 

Hrmston, TX 77flj [ 
■/■ry.'7i:f.:fiwrni4 
F\u: 71,Xl!54.|0l 


Sacramento 
Satellite Office 
1107 nth Slrti?! 

Suite 240 

Rucrnmeuio, (.'Af)r>H14 
rF/. 0 ia 4 l 3 ,?.'j 3 l 
fiu: 910.441. 1 ;vtl 


Washington, D.C. 
Regional Office 
!01« Uiih Street, N\V 
Suite !flO 

Wasiiinglon, IX.‘20Ci.K> 
Tel: 202.291.2S2S 
Fiu: 202.2iH.‘’S-tn 


,luly 16 . 2009 


The 1 ionorablc Patrick J. Leahy. Chainnaii 
Coiniiiiltee cm the Judiciary 
United .Stales Senate 
Washington. DC 20510 


The Honorable JelT Sessions, Ranking Member 
Conniiiltee on the Judiciary 
United States Senate 
Washington. DC 205 10 

Dear Chairman Leahy and Ranking Member Scssion.s: 

On helinlfoftlie Me.xican American Legal Defen.se and Educational Fund. 
(MALDEF) I would like to submit for llie Committee’s consideration and for the 
record the attached written testimony in support of the aijpointment of Judge Sonia 
Sotomayor to the United Slates Supreme Court. 

Please feel free to contact me should you have any questions or concerns, In the 
meantime, please accept my gratitude for including MALDEF's .statentent in this 
historic record. 


Very fruly Yrrurs. 


Henry L. Solano 

Interim President & General Counsel 


Advancing Latino Civil Rights for 40 Years 
www.makicf.org 
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T ESTIMON\ BEFORK THE C’D-MMI'ITEF 0\ HI E J I DK lAin 
U.Nii i:n Stai Es Sena n- 


For fhe Hearing on 

THE NO.MINA riON OF SOMA SO f OMAVOR l O BE AN ASSOCIA I E JUS I ICE OF 
THE SUI’REME COERT OF THE UM l El) STATES 


Jeta 15,2009 


By 

THE Mexican American Lix:ai, Defense and Educational Fund 


Tile Mexican American Legal Defense and Educational Fund (MALDEF) wishes 
to express for the record its unequivocal support for President Barack Obama a nominee. 
Judge Soniii Sotomayor, to the United St.ales Supreme Court. 

Throughout her career. Judge Sotomayor ha.s pro\'cn herself to be <1 dedicated 
public servant, a seasoned litigator and a superior legtil mimi. She will uudoubletily bring 
a diversity of experience and intellectual perspective to the Court as well as a .strict 
adherence to and respect for legal precedent, as her 17-ycar jurisprudential record clearly 
demonstrates. 


Judge Sotomayor has ganiered unyielding support fi'om law enforcement groups, 
lawyers, jurists, and academia. The American Bar .Association has given Judge Sotomayor 
its highe.st rating of "well-qualified.” Non-partisan entities such as the Brennan Center for 
Justice at the New York University School ot' Law and the Congressional Research Serv'ice 
have studied and scrutiniiied her lengthy record, detennining that she consistently applies 
the law to the facts of each case and that she is a jurist whose nilings are in the main.stream 
of the U.S. Court of Appeals for the Second Circuit. This record speaks to the fact that she 
is anylhing but an activist judge, as some of her detractors allege, that she doc.s not pre- 
judge ca.scs. and that she is faithful to the doctrine of stare decisis. 

The fact that she has broad and bipartisan support from such kc\ figures as former 
lYesident Cieorge Herbert Walker Bush and fonner Supreme Court Justice Sandra Day 
O'Connor speak to a record that is one ofa moderate judge. One need only look to a 
record in which Judge Sotomayor agreed with her Republican-appointed colleagues d7% 
of the time m criminal appeals and sided with the majority in constitutional cases Q8.2" ii of 
the time for such examples. Siic is a jurist who simply cannot be categorized precisely 
because she has decided ca.ses time and again through considered legal anahsis and not 
based on a personal or political agenda. 
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Judge Sotomayor will bring a wealth ot' experience to the Court. As a criminal 
prosecutor in one (>f the most populous cities in our nation, she tried dozems ol'cases 
against defendants accused of serious felonies, including niurdei, robbery, police 
misconduct and fraud. .As a cor|ioratc litigator and partner at the law firm of Par ia & 
Harcourt. she handled cases in the areas of real estate, employment, banking, contracts and 
intellectual property law. 

Former President George Herbert W'alkcr Bush appointed Sonia Sotomayor !(> tiie 
federal district court bench at the age of 38 and she was later appointed by President 
Clinton to the U.S. Court of .Appeals for the Second Circuit rvliere she htis sci ved for the 
past 1 1 years. The Supreme Court has not had the benefit of an appointee who possesses 
such a breadth of relevant legal e.xperienee in over 70 years and it is this experience that 
will infonn her critical thinking, her ability to grapple with complex legal issues, and her 
capacity to appreciate that each case consists of a unique set of facts to \r1iich the law must 
be ncutnilly applied. 

As a woman of Puerto Rican descent. Judge Sotomayor has transcended s(,>eio- 
ccoiiomic barriers, accompli.shed academic excelience, and attained an enviable set of 
professional accomplishments. Starting at a young age, she exhibited a drive to .succeed tn 
the face of adversity and clarity of focas on her future goai.s. These qualities landed her at 
Princeton L'niversity, where she graduated sunima cunt laude. tind Yale Law School, 
wliere she served as an editor on the Yale La\r' Rex'ievw a distinction rcsen ed for only the 
top law students. 

Judge Sotomayor has also proved to be deeply committed to tite community. She 
has been a lecturer at Columbia Law School and an arljunct professor ;tt the New York 
University Law School. She has sers'ed on the board of the Development School for 
't'outh whose mission is to develop employment .skills for inner city youth. She has ai.so 
.served on the Boards of Directors of the New York Mortgage .Agency, the New A'ork City 
Catttpaign Finance Board and the Puerto Rictm Legal Defense and Education Fund. 

Judge Sotomayor enjoys an intpeccablc reputation in the legal community and has 
exhibited an exemplary judicial temperament during her tenure on the federal bench. She 
is known t(i closel y study the facts of a ca.se, apply legal theories througlt careful and 
considered deliberation and issue even-handed rulings. 

Throughout her career, she has remtiined a dedicated mentor to students and new 
law yers of till backgrounds and a champion of the ideals to wliich wc all can aspire, 
namely a strong work ethic and a commitment to public service. She is a jurist who ha.s 
tempered her role with the ability and dc.sire to always keep her f.iersonal viewpomt.s and 
(ipinions in check, a judge who has the courage to think about and i|uestion her own 
perspcctir es to en.surc that she objectively applies the law to the fact.', in aa\ given ca.se. 

It is with great pride anti admiration that M.Ai.DEF and the I.atimi community 
urges the confirmtition of suclt ait exceptional jurist. 
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MANA lie Albuquerque 


June 2, 2009 


Tile Honorable Patrick Leahy 
Chairman, Senate .ludiciary Committee 
United Slates Senate 
433 Russell Senate Office Buildinsj 
Washington, DC 20510 


Dear Senator Leahy, 

On bchalfol' MANA cic Albuquerque, its ihirty-five members, and it's affiliation with MANA..A 
National Latina Organization that represents rwenlv-six Chapters, .six Affiliates, and individual 
members nationwide, 1 would like to declare my support for the confirmation of Judge Sonia 
Sotomayor as Justice of the Supreme Court. 

The Honorable Sonia Sotomayor has had an exceptional and diverse career that will be an 
invaluable asset in a role as a Supreme Court Justice, Judge Sotomayor's perseverance. W'ork 
eihic. veracity, and tested and proven ability lo c.xcel demonstrate her strength of character. Her 
commitment to bipariisart, fair decision making, and upholding the law without bias makes Judge 
Sotomayor a clear choice for Supreme Conn Ju.siiec. 

Judge Sonia Sotomayor's nomin.ation reflects an enormous achievement for the Latina 
community. She is a woman of astonishing achievement, keen intellect, and integrity. These, 
characteristics will aid her in making just decisions in representing and reflecting the law of the 
United Stales of America. 

A.s a tneraber of your constituency, the Latino community, and M.AN A de Albuquerque, 1 ask 
you to support Judge Sonia Sotomayor's expeditious coitfirinatioti. 


Sincerely, 


Lydfct Lopez Mciestns 

President 

MANA de Albuquerque 
P.0, Box 25,k()) 
.Albuquerque, NM 87 125 
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A Niitional Lattnii Organization 

Celebrating 35 Years of iMtim leadership 


Founded by Mexican American Women in 1974 


June 9, 2009 

Honorable Patrick J. Leahy 
Chairman, D-Vermont 
Senate Judiciary Committee 
433 Russell Senate Office Building 
United States Senate 
Washington, DC 20510 

Honorable Jeff Sessions 
Ranking Member, R-Alatika 
Senate Judiciary Committee 
335 Russell Senate Office Building 
Washington, DC 20510 


Dear Senators Leahy and Sessions, 

MANA, A National Latina Organization, with headquarters in Washington, DC, twenty-six chapters 
nationwide, and six affiliates across the nation expresses wholehearted support for the appointment 
of the Honorable Sonia Sotoraayor to serve as a Supreme Court Justice. 

Growing up in the Bronx after her parents moved from Puerto Rico, Sotomayor’s mother instilled 
the value of education early in her life. After graduating valedictorian of at her Catholic high 
school, Sotomayor went on to Princeton, where she continued to excel. She attended Yale Law 
School and wrote for the Yale Law Journal. 


Judge Sotomayor has had an exceptional and diverse career that will be an invaluable asset in a role 
as a Supreme Court Justice. She began her career as an assistant district attorney in the state of New 
York. Later, she worked in private practice as a corporate litigator, dealing with cases for both 
American and foreign clients. In 1992 she served as a federal judge for the U.S. District Court, 
having been nominated by President George H.W. Bush. In this position she was the youngest Judge 
in the Southern District of New York and the first Hispanic federal judge in New York. During that 
time she supported claims to freedom of religious expression under the First Amendment. She 
continued in that position until her appointment as appellate judge by President William Jefferson 
Clinton in 1998. 

1146 iV Street MW,, SuUe 700, Washington, D.C. 20036 ■ 202-S33-0060 ■ Fax 202-496-0S8S ■ www.hermana.org 
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Founded by Mexican American Women in 1974 

The Honorable Sonia Sotomayor’s perseverance, work ethic, integrity, and tested and proven ability 
to excel demonstrate her strength of character. Her commitment to nonpartisan, fair decision 
making, and upholding the law without bias makes Judge Sotomayor a clear choice for Supreme 
Court Justice. We are confident that Judge Sotomayor will dutifully represent the law as it is 
written, always serving in the best interests of the nation. A true example of living the American 
dream, she is an inspiration. 

Moving forward, we urge that the Senate follow the timeline suggested by the White House, with an 
expeditious hearing by mid-July. As is our established procedure, we will also be submitting this 
legislative vote to the National Hispanic leadership Agenda for consideration on the Annual 
Congressional Report Card, which tracks and publishes the voting records of Members of Congress 
on issues relevant to the Hispanic community. In the best interest of our nation, we ask you to 
confirm the Honorable Sonia Sotomayor based on her credentials, experience, and desire to 
honorably serve our great nation. 

Sincerely, 

Alma Morales Riojas 
President & CEO 

CC: Senate Judiciary Committee Members 


1146 If" Street A. W., Suite 700, Washington, D.C. 20036 ■ 202-833-0060 ■ Fax 202-496-0588 ■ www.hermana.org 
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2845 N. KED2IE AVENUE 
CHICAGO, ILLINOIS 60618 
773/463-0720 
FAX: 773/463-0795 
E-MAIL; iisenate20@aol.com 

ROOM 41 3A. CAPITOL BUILDING 
SPRINGFIELD, ILLINOIS 62706 
217/782-8191 
FAX: 217/782-3088 

E-MAIL: imartinez@senatedem.ilga, gov 



IRIS Y. MARTINEZ 

STATE SENATOR • 20™ DISTRICT 


COMMITTEES: 
CHAIRPERSON 
LICENSED ACTIVITIES 
ViCE-CHAIRPERSON 
PENSION S INVESTMENTS 

MEMBEfl: 

DEFICIT REDUCTION 
COMMERCE 
EDUCATION 
ENERGY 
REDiSTRICTING 


Dear Senator; 


I am writing to present you with a copy of Senate Resolution 306 that passed the Iliinois 
Senate May 30. 2009, voicing our chamber's support for Judge Sonia Sotomayor’s 
nomination to the United States Supreme Court. The resolution urges the U.S. Senate to 
confirm her nomination, making her the first Hispanic to serve on the nation’s highest 
court. 

The experience of Judge Sotomayor illustrates her commitment to justice and to the laws 
of the United States of America. Her career as a lawyer demonstrates an understanding of 
multiple areas of law and her work in both the public and private sectors helps to inform 
her decisions today. As an Assistant District Attorney in New York, she fearlessly and 
effectively prosecuted dozens of criminal cases. In addition, her confirmation would be a 
symbol of progress for Hispanic Americans and a truer reflection of our country’s 
diversity on the Supreme Court. 

As a United States Senator, it falls within your constitutional duty to give Judge 
Sotomayor full and fair consideration as you review her nomination to the Court. Given 
her vast legal experience and the tremendous milestone her confirmation would represent 
for our nation, I urge you to vote to confirm her nomination to the United States Supreme 
Court. 


Sinccieiy, 




Iris Y. Martinez 
Slate Senator 20^^ District 


KFl YCLFUrAPini •-SlTVBKAN INKS 


11:18 Jun 24, 2010 


VerDate Nov 24 2008 


Jkt 056940 


PO 00000 Frm01108 Fmt6601 


Sfmt 6601 


S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



1097 


STATE OF ILLINOIS 
NINETY-SIXTH GENERAL ASSEMBLY 
SENATE 

Senate Resolution No. 306 

Offered by Senators Martinez, Delgado, Sandoval, Munoz, Collins 

and Hendon 

WHEREAS, On May 26, 2009, President Barack Obama nominated 
Judge Sonia Sotomayor of the U.S. Court of Appeals for the 
Second Circuit to serve as a Justice of the United States 
Supreme Court; and 

WHEREAS, President Barack Obama has demonstrated excellent 
vision in nominating a Hispanic with such deep experience to the 
United States Supreme Court; and 

WHEREAS, Judge Sotomayor' s upbringing serves as an 
inspiration to all, with a life story that includes being raised 
by a single mother from Puerto Rico in public housing in Bronx, 
New York; and 

WHEREAS, Judge Sotomayor attended Princeton University and 
graduated summa cum laude; and 

WHEREAS, Judge Sotomayor graduated from Yale Law School, 
where she served as editor of the Yale Law Journal; and 
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WHEREAS, In 1978, Judge Sotomayor served as Assistant 
District Attorney in New York, fearlessly and effectively 
prosecuting dozens of criminal cases; and 

WHEREAS, In 1984, Judge Sotomayor served as a partner in a 
prestigious law firm in New York, primarily representing 
prominent corporations engaged in international business; and 

WHEREAS, In 1992, Judge Sotomayor was appointed by President 
George H.W. Bush to serve on the United States District Court 
for the Southern District of New York; and 

WHEREAS, In 1998, Judge Sotomayor was appointed by President 
Bill Clinton to serve on the U.S. Court of Appeals for the 
Second Circuit, the first Hispanic to serve on the Second 
Circuit, one of the most demanding circuits in the nation; and 

WHEREAS, Judge Sotomayor has more federal judicial 
experience than any nominee in the last 100 years; and 

WHEREAS, If confirmed. Judge Sotomayor' s ascension to the 
United States Supreme Court would represent a monumental step 
for America and a better reflection of our national diversity, 
as she would be the first Hispanic and only the third woman in 
history to serve as a Justice of the Supreme Court; therefore, 
be it 

RESOLVED, BY THE SENATE OF THE NINETY-SIXTH GENERAL ASSEMBLY 
OF THE STATE OF ILLINOIS, that we congratulate Judge Sotomayor 
for this incredible honor and thank her for serving as a role 
model to all Americans, but particularly women and Latinas; and 
be it further 
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RESOLVED, That we congratulate our President and former 
colleague Barack Obama for his wisdom in selecting Judge 
Sotomayor; and be it further 

RESOLVED, That we call upon the United States Senate to 
confirm Judge Sotomayor after full and fair consideration of her 
long and distinguished career, consistent with the Senate's 
constitutional obligation to fully and properly review all 
judicial nominees submitted by the President of the United 
States; and be it further 

RESOLVED, That suitable copies of this resolution be 
presented to Judge Sonia Sotomayor and all members of the United 
States Senate. 

Adopted by the Senate, May 30, 2009. 



Secretary of the Senate 





President of the Senate 
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Testimony of Arkansas Attorney General Dustin McDaniel 

Before the Senate Judiciary Committee 
United States Senate 

Hearing on “The Nomination of Sonia Sotomayor to be Associate Justice to the 
United States Supreme Court” 

Thank you Chairman Leahy, Ranking Member Sessions and members of the Committee 
for giving me the opportunity to be here today. My name is Dustin McDaniel, and I am 
the Attorney Genera! for the State of Arkansas. 

I am here today to speak in support of the nomination of Judge Sonia Sotomayor to the 
Supreme Court of the United States. Wc have heard all week about her compelling life 
story and impressive accomplishments. 1 have the highest respect and admiration for 
Judge Sotomayor, and I am proud to testify on behalf of this person who was first 
appointed to the United State.s District Court by President George H. W, Bush and then to 
the Second Circuit Court of Appeals by my most famous predecessor in the Arkansas 
Attorney General’s Office, President Bill Clinton. More specifically, I am here to rebut 
any assertion that Judge Sotomayor’s participation in the United States Court of Appeals 
for the Second Circuit’s ruling in the matter of Ricci v. DeStefano in any way negatively 
reflects on her qualifications or ability to serve as a justice on the United States Supreme 
Court, 

When the United States Supreme Court granted certiorari in the Ricci case, I, on behalf of 
the State of Arkansas, joined with five other attorneys general in support of the Second 
Circuit, Before I address the brief and the relevance, or lack thereof, of that case to this 


VerDate Nov 24 2008 1 1 :18 Jun 24, 2010 Jkt056940 PO 00000 Frm01112 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



1101 


confirmation hearing, let me address the firefighters who were involved, and how I have 
both a personal and professional interest in the issues confronted by each court which has 
considered this matter. 

I entered the world of public service long before I became an elected official. After 
college, i turned down admission into law school and became a police officer in my 
hometown of Jonesboro, Arkansas. As a police officer, I saw first hand the heroism and 
dedication of the men and women who protect and serve our communities every day. 
Firefighters like Frank Ricci run into homes and buildings when everyone else is running 
out. 1 have the highest respect and gratitude for all who serve our communities, states 
and nation. 

My personal experience with civil service exams was favorable, but not all are so lucky. 

1 understand the frustration of Mr. Ricci and his colleagues with the process. 1 also 
understand the city’s fear of litigation and its desire to avoid unfair results, i am for a 
process that is fair. All of us are. But ensuring faime.ss in such a process can be 
extremely difficult, as reflected by the lengthy litigation that unfolded in the Ricci case. 

As Attorney General, I represent hundreds of state agencies, boards and commissions, i 
provide general advice and litigation defense in matters of employment law, including 
issues surrounding Title Vll of the Civil Rights Act of 1964. Like all attorneys, my job is 
to allow my clients to go about their appointed duties with confidence that they arc in 
compliance with all applicable law and without fear that they will be subject to costly 
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litigation. City attorneys are no different. I joined the amicus brief in Ricci because the 
Second Circuit’s ruling was based on precedent relied upon by thousands of agencies for 
some level of certainty. The law had, until recently, allowed the flexibility necessary for 
public employers to develop and administer their personnel systems so as to avoid unfair 
outcomes and to avoid litigation. The Supreme Court’s ruling in Ricci decreased 
certainty, continuity and flexibility. I’he decision will likely increase litigation. 

Litigation is expensive, and the taxpayers will ultimately pay the price. 

Based on the Supreme Court’s ruling, an employer is now subject to being sued no matter 
its course of action in a situation like that presented in Ricci . As a result, employment 
decisions in this context will be based upon an evaluation of which lawsuit an employer 
and its counsel believe they are most likely to win. That will not produce a fair result and 
it is not a consideration an employer should have to make in administering the work 
place. 

In the end, 1 believe Judge Sotomayor and her colleagues on the Second Circuit reached a 
decision that was based on the law. All who have commented on the nomination process 
in recent years have been critical of those who have been labeled an “activist judge.” It is 
quite important to note that Judge Sotomayor’s ruling in Ricc i was not judicial activism 
at work. To the contrary, she followed existing law. 

In Ricci, Judge Sotomayor and the panel issued a per curiam order adopting the lengthy 
analysis of the district court, an opinion the panel described as “thorough, thoughtful and 
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well reasoned,”' The distriet court opinion adopted by the per curiam cited two prior 
cases issued by the Second Circuit that stand for the proposition that a public employer 
faced with a potential claim of racial discrimination does not then violate the law by 
taking neutral remedial action, although based on considerations of race, to avoid 
liability, qiavdenv. Couiitv of Nassau, 180 F.3d 42 (2"‘‘ Cir. 1999); Bushev v. N.Y. 

State Civil Serv. Comm’n . 733 F.2d 220 (2"'* Cir. 1985). Based on the facts and the 
application of the controlling precedent, the panel affimied the district court’s ruling. 

That ruling was consistent with the law and the doctrine of store decisis. Had Judge 
Sotomayor acted otherwise, she would have been in the minority among the judges 
considering the case at that time and would have been disregarding 28 years of precedent. 
Granted, the Supreme Court, in a closely divided opinion, ruled differently, but in doing 
so it set new precedent. 

It is also important to note that Judge Sotomayor’s ruling in Ricci was supported by many 
prestigious groups, including the following: 

• The Equal Employment Opportunity Commission 

• The United States Department of Justice^ 

• The National League of Cities 

• The National Association of Counties 


' t he practice of adopting district court opinions in a per curiam opinion dates back to 1841 and it is a 
practice used by the 2'“* Circuit frequently. See Ri cci v. UeStefan o. .S30 F.3d 88, 91 - 92 (J""* Cir. 2008), 
The Supreme Court reviews thousands of such orders every year. 

^ Contrary to some assertions, the Department of Justice did not take a position contraiy to the Second 
Circuit opinion. It agreed with the fundamental legal holding but also suggested the case be remanded for 
the development of addiliotial fact. 
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• International Municipal Lawyers Association 

• The Attorneys General of Alaska, Arkansas, Iowa, Maryland, Nevada and Utah, 


There is a large body of research available on Judge Solomayor’s record. No allegation 
that this judge rules based on anything other than the law can stand when cast in the light 
of her actual record. She knows that Congress makes the law and, like all good judges, 
she does not try to legislate from the bench. The Congressional Research Service is non- 
partisan and recently conducted an exhaustive analysis of her judicial record. It 
concluded as follows: 

Perhaps the most consistent characteristic of Judge Sotomayor’s approach as an 
appellate judge could be described as an adherence to Ihe doctrine of stare decisis, 
i.e., the upholding of past judicial precedents. This characteristic would be in line 
with the judicial philosophy of Justice Souter, who often displayed special rcspecl for 
upholding past precedent.'’ 

Finally, 1 believe Judge Sotomayor’s judicial philosophy at work is best demonstrated in 
a dissent she authored in 2006, long before she was slated to seek confirmation from this 
body. In Hayden v. Pataki . 449 F.3d 305 (2'"* Cir. 2006), a Voting Rights Act case, Judge 
Solomayor dis,sented from the majority based primarily on her belief that the majority 
failed to simply follow' and apply the law as it was written. She blimtly stated that “it is 
the duty of a judge to follow the law, not question its plain terms.”'' She then concluded 
by stating: “Congress would prefer to make any needed changes itself, rather than have 
courts do so for it.”'^ 


’ Congressional Research Service, “Judge Sonia Solomayor: Analysis of Selected Opinions”, June 19, 
2009. 

^ Haxden, 449 P.3d at 36S, 

Hayden . 449 F,3d at 368. 


s 
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In my opinion, Judge Sotomayor is abundantly qualified and an excellent nominee. Her 
experience as a prosecutor, ttial judge and appellate judge provide her with valuable and 
unique experience that will be well placed on the United States Supreme Court. Most 
importantly, her history reflects an overriding support for the rule of law and contains 
nothing to support a legitimate concern that she will be an “activist judge.” I believe the 
people of the United States will be well served by her presence on the Supreme Court. 

Thank you. 


6 
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Testimony of John O. McGinnis 
Stanford Clinton, Sr. Professor of Law 
Northwestern University 


Before the Senate Judiciary Committee 


Re: Nomination of Judge Sonia Sotomayor to be an 
Associate Justice of the Supreme Court 
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Thank you, Chairman Leahy and Ranking Member Sessions, for the opportunity 
to address you at the hearing on the nomination of Sonia Sotomayor to be a justice of the 
Supreme Court. My subject is the use of foreign and international law in constitutional 
interpretation and Judge Sotomayor’s approach to this issue. I believe the use of international 
and foreign and international law is a subject of contemporary importance, because the ease of 
access to foreign and international law may tempt justices to use such sources in constitutional 
interpretation. Such reliance distorts the meaning of our constitution, undermines domestic 
democracy, and alienates Americans from a document that is our common bond. Sadly, I see the 
decision by some, including certain Supreme Court justices, to give weight to foreign and 
international law as the latest in long line of attempts by those who do not like our constitutional 
principles or the results of the democratic process to substitute principles and results more to 
their liking. 

At the outset, I want to make clear that I am taking no position on Judge Sotomayor’s 
nomination. What is important in the constitutional conversation offered by this hearing is to 
identify correct constitutional principles and to measure a nominee’s adherence to those 
principles. It is not to engage in any kind of partisan or personal attack on an Article III judge 
who has my respect and good wishes. Thus, I will first set out the constitutional principles that 
should govern in this area: contemporary international or foreign law should generally be given 
no weight in constitutional analysis. 1 will then briefly turn to a speech that Judge Sotomayor 
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gave to the ACLU which may suggest she does believe that tbreign and international law may 
have some weight in constitutional analysis. 

To be sure, however, this speech is not pellucid and perhaps Judge Sotomayor will have 
articulated what I believe to be the correct principles in her testimony to you. In particular, 1 
would be most interested to know whether Justice Sotomayor, as she indicated in her speech, 
continues to agree more with Justice Ruth Bader Ginsburg rather than Justice Antonin Scalia 
and Clarence Thomas on this subject, because, as 1 will note. Justice Ginsburg is perhaps the 
foremost proponent of using foreign and international law on the Supreme Court. I would also 
be interested in learning whether she still agrees with the Supreme Court’s use of a decision by 
the European Court of Human Rights in Lawrence v. Texas, because, as I also discuss, that use is 
a prime example of giving weight to foreign law in constitutional interpretation. Most 
importantly, I would want to know if she thinks there is any distinction between being bound by 
international law and foreign law and giving it any weight in her decisionmaking, because that 
appears to me the false distinction that some use to justify importing foreign and international 
law into our jurisprudence. 

I turn now to a general discussion of the proper constitutional principles relating to 
international and foreign law as a source of authority in constitutional interpretation. First, 1 will 
discuss what it means to use foreign or international law as authority in the interpretation of the 
U.S. Constitution. Second, 1 will assume the truth of originalism as a theory of constitutional 
interpretation and show why the use of contemporary foreign or international law is incompatible 
with that theory. 1 will then show that the use of foreign and international law is also 
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objectionable under even theories of constitutional interpretation that purport to be more 
pragmatic than originalism. 


1 . Giving Weight to Foreign and International Law 

First, what does it mean to use international law or foreign law as an authority in helping 
to construe the Constitution? This question has itself been a source of confusion. A court uses 
foreign or international law as authority whenever it gives any weight in American constitutional 
law to propositions because they are part of international or foreign law 

It is sometimes said by the apologists for the use of international and foreign law that, of 
course, such propositions have no authority so long as a court is not treating them as binding. 

But that defense misunderstands the nature of legal decisionmaking. Even Supreme Court 
precedent does not bind the Supreme Court. Such precedent may be overruled and yet few would 
deny that precedent has authority in constitutional law. The real question is whether propositions 
of international or foreign law are going to be given any weight (i.e. whether their existence or 
absence could make any difference to the way the Court comes out). If propositions of 
international and foreign law are not going to be given any weight, 1 do not believe it is a deep 
error for a court to cite them, 

I still think, however, the better practice is not to cite such materials. Multiplying citations 
to legal propositions that do not make a difference to the outcome makes it harder to figure out 
what are the authorities that are doing the work in reaching the result. Certainly if a judge is not 
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giving foreign or international materials weight, the judge should make clear that foreign and 
international legal material is being included for some reason other than its weight. It is 
otherwise natural for the reader to believe that citation to legal material means that material 
might have made a difference to the outcome. 

Second, my objections are limited to propositions that are given weight by virtue of their 
presence in foreign or international law. Depending on their theory of constitutional 
interpretation. Justices may have other reasons to use a proposition that happens to occur in 
foreign or international law as a source of authority in constitutional interpretation. For instance. 
Justices may consider moral principles relevant to constitutional interpretation and may believe 
the proposition that happens to be contained in international and foreign law is a morally good 
one. But in that case the methodological question is what weight morality should have in 
constitutional construction, not the relevance of foreign or international law. 

Let me make some clarifying analogies. Justices generally give our own domestic 
precedent weight, regardless of whether precedent is itself soundly reasoned. Justices could 
simply look at precedent to determine whether it contains reasoning that they judge to be good 
by some metric provided by the correct theory of constitutional interpretation. That would just 
be using precedent for informational value.' But Justices generally do use a precedent as 
authority as well, i.c, for its disposition value. Whatever its informational value, a precedent will 
make subsequent court opinions more likely to come out in its direction simply because it is 
precedent. 

Or take another example. A justice trying to discern the meaning of word that appears 
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ambiguous at the time of the Framing might consult dictionaries at the time to ascertain the better 
interpretation. If most dictionaries pointed to one meaning rather than the other and the Justice 
therefore chose that meaning as the proper legal construction, he would be giving weight to those 
dictionaries in his reasoning. If most dictionaries had favored the other meaning, he would 
presumably have chosen that other one. It is giving such weight to foreign or international law 
that is objectionable. 

I think the prime example where the Supreme Court has given dispositional value to 
foreign or international law came in Lawrence v. Texas. ^ There the Court cited a case from the 
European Court of Human Rights, which constitutionally protected homosexual conduct and 
stated: "The right the petitioners seek in this case has been accepted as an integral part of human 
freedom in many other countries. There has been no showing that in this country the 
governmental interest in circumscribing personal choice is somehow more legitimate or urgent."’ 
In that case the Court used the decision in the European Union to support the view that our 
Constitution should also protect homosexual conduct. Ironically, the Court’s reliance on 
European precedent came in a case when it overruled its own precedent. It also ignored the 
precedent from many other nations whose Constitutions permitted the regulation of sexual 
conduct. 


2, Originalist Objections to Giving Weight to Foreign or International Law 
Having defined what it is to deploy foreign and international law, the next question is 
what is wrong with giving any weight to these materials? If one is an originalist, as I am, the 
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objections to this use of contemporary international or foreign law are straightforward. 
Originalists believe that the meaning of the Constitution is established at the time a provision is 
ratified. From the perspective of originalism, the problem thus with contemporary international 
or foreign law is the fact that it is contemporary, not the fact that it is foreign or international 
Originalists would be pleased to consider Blackstone, or other foreign and international sources 
from the time of framing that shed light on what a reasonable person at that time would have 
thought the Constitution meant."* 

Now, there may be some exceptions to this general rule, but they are exceptions that prove 
the rule. It may be, for instance, that the intent of the Framers was to have a word in a 
constitutional provision, like “treaty,” be defined by whatever international law of the current 
day meant it to be. in that case originalism would use international law to construe the meaning 
of treaty.^ But in general originalists do not believe as a matter of fact that the Framers meant to 
define words according to some future meaning.® Thus, contemporary foreign or international 
law is simply not relevant to construing the vast majority of con.stitutional provisions. 

3 . Pragmatic Objections to Giving Weight to P’oreign or International Law 

But one should also object to the use of foreign or international law in constitutional 
interpretation, even if one is a self-styled pragmatist about constitutional theory. Pragmatists 
believe that the Constitution should invalidate our laws, only if our laws have bad consequences. 
But docs a conflict between our law and international or foreign law give us substantial reason to 
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believe the consequences of our law are bad consequences? That is the central question for a 
pragmatic view of the relevance of foreign or international law, because we begin with some 
presumption that our democratically made legislation is beneficent and thus has good 
consequences for Americans. I do not have time to go into why we have that presumption about 
democratic legislation, but it is a default rule of our system,^ 

A. The Case of Foreign Law A rule of foreign law is not appropriately used to create 
doubt about the beneficence of our own law, because it is not formulated to be good with respect 
to the United States. Even assuming that the foreign nation has a flourishing political system, 
foreign law is formulated to be good for that foreign nation. There may be many differences 
between that foreign land and the United States that make its law appropriate for that nation and 
our law appropriate for ours. Indeed, foreign law viewed in isolation may seem contrary to our 
own, but that difference may be itself delusive. A proposition of foreign law represents the tip of 
an iceberg of some complex set of social norms in that nation.* There may well be other norms 
within their system that make the legal proposition in question good for those nations. But since 
the United States does not share in those other norms, importing this single legal proposition may 
have bad consequences for the United States, 

Moreover, the United States and many other nations are differently situated in a variety of 
ways. For instance, the United States is more entrepreneurial and far more religious than most 
European nations and it would be hardly surprising if a different set of rules is optimal for its 
people.^ Finally, it is very hard to see how one could draw any conclusion from looking at the 
foreign law of selected nations, because selective attention would ignore many nations that have 
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norms that accord with ours. Perhaps as a matter of theory we could look at the law of all 
foreign nations on a constitutional issue and try to come up with kind of a weighted average of 
all that law as a standard of comparison for our own, but the courts are not institutionally 
competent to do that. That would be the work for the entire lifetime of a scholar. 

B. The Case of International Law International law is different from foreign law, 
because international law at least purports to claim some kind of universality, which foreign law 
does not. Here I address giving weight to any international law that has not been ratified by our 
political process to create actual domestic obligations. Such “raw” international law includes the 
use of treaties the United States has not signed, customary international law, and the decisions of 
the International Court of Justice, In my view, any discrepancy between international law and 
our law should not cast doubt on the beneficence of our own law. The basic reason is that 
international law does not purport to be democratic and thus its results do not impeach the 
product of our own democratic processes. International law reflects the consent of nation states, 
not the peoples of the world or global demos. 

The democratic deficit of international law is not a mere theoretical problem. Take, for 
instance, the many human rights treaties that are basis of modem human rights law, but that have 
not been ratified by the United States. These treaties, including treaties on civil rights and 
human rights, were fabricated during the time when the Soviet Union and its allies were 
important actors on the international stage. The provisions of treaties that required the give and 
take of negotiations with totalitarian nations cannot be presumed beneficial by virtue of the 

process that generated them. These provisions may be beneficial for some other reason, but are 
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not good simply because they are a part of international law. 

Customary international law in fact faces democratic deficits beyond the fact that 
nondemocratic nations are involved at many points in influencing its fabrication. Customary 
international law is not written down, and thus its principles depend on inferences about the 
propositions to which nation states have consented.'” Those responsible for inferring these 
principles from the confusing welter of state practices and declarations are not democratically 
chosen. These fabricators include publicists and international courts. International law 
professors are publicists. But we have strong evidence that international law professors are not 
very representative of their fellow citizens, at least in the United States, because they contribute 
to one of our political parties over the other by a ratio of more than five to one, ' ' International 
courts are not representative either, both because some members are appointed by authoritarian 
nations and because even those appointed by democratic government are appointed through 
processes that are unlikely to elicit the consensus of their societies. If we have such ideologically 
skewed groups choosing norms, we will get ideologically skewed norms. 

C. Other Pragmatic Objections These concerns about the democratic bona fides of 
foreign and international law that should give us pause before permitting these sources to be used 
as a factor in overturning our own domestic law. But additional pragmatic reasons militate 
against the systematic use of international or foreign law as a factor in constitutional 
construction. While I generally focus on the problematic consequences for Americans of using 
foreign or international law to construe our Constitution, another pragmatic concern focuses on 
the welfare of foreign nationals as well. The systematic use of foreign and international law to 
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inteqjret our Constitution will move United States’ law, at the margin, to converge to the law of 
the rest of the world. It is at all not clear that such convergence through constitutional fiat is 
good. Competition among different laws in different jurisdictions often has advantages. The 
differences generate information about the effects of laws, and as a result democratic branches 
are better positioned to choose better laws for themselves. Particularly, if one believes in 
American exceptionalism, one will think it a loss to entire world to have our distinctive norms 
prematurely extinguished through the operation of a constitutional law constructed along the 
lines of international and foreign law.'^ 

Indeed, I cannot resist responding to those like. Justice Ruth Bader Ginsburg, who use the 
“decent respect for the opinions of mankind language” in the Declaration of Independence as an 
argument for construing our Constitution in light of foreign laws. ' ’ If Thomas Jefferson had 
looked to the law of Louis XVI France or any republic on the European continent at the time he 
would have found support for a regime antithetical to the principles of the Declaration, but none 
for the self-evident truths which he proclaimed and which eventually diffused throughout the 
world. 

Another pragmatic objection is rooted in the protection of our own sovereign 
democratic processes. If one takes the use of foreign or international in constitutional 
interpretation seriously, international or foreign law will have, at the margin, authority to change 
our law. It suddenly gives people in other nations some ability to affect the shape of our polity. 

It seems problematic to allow people in other nations to be able to consciously think about how 
they are changing their law to change our own law. Perhaps, even worse, our own domestic 
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interests groups will have another way of getting a second bite at the apple, because they will be 
more effective than ordinary citizens in working in foreign and international forums to make law 
that will have a blowback effect on the United States.''' Once again 1 would cite the Declaration 
of Independence in support of this position. One of the Declaration’s charges was as follows: 
■'King George the III has conspired with others to subject us to a jurisdiction foreign to our 
Constitution.” I do not want to suggest that a judge relying on foreign law is exactly like King 
George the III! But a practice of giving weight to foreign law does permit people who are 
foreign to our jurisdiction to have some conscious influence over the content of our law. 

My final kind of pragmatic concern goes back to Alexis de Tocqueville. Tocqueville was 
very impressed by how much the Americans paid attention to their laws, and in particular, to 
their Con,stitution — how much reverence they felt to their system. He came, of course, from the 
country that had recently been under the ancien regime^ under a much more top down structure 
of social ordering, where people were indifferent or contemptuous of the laws that oppressed 
them. Tocqueville thought that one of the reasons that Americans were so psychologically 
invested in their law was because it was their own. Americans’ creation of their own 
Constitution remains an important reason for people’s enthusiasm for their founding 
documents.'* 

'f hus, a systematic reliance on the authority of foreign or international may have the effect 
of alienating Americans from the fundamental law that is the source of our stability and 
prosperity. 1 certainly fear that politicians in the long run will exploit that alienation to discredit 

the Court. Reliance on foreign and international authorities may seem chic, but that high style 
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comes with a high price. 

Thus, for a wide variety of powerful reasons, the use of foreign or international law is of 
doubtful benefit even under pragmatic theories of constitutional interpretation. Regardless of 
whether a judge is an originalist or a pragmatist, he or she should keep contemporary foreign and 
international law, as interesting as those laws may be and useful as they may be in other 
contexts, separate from the construction of the Constitution that we Americans have made. 

4. Judge Sotomayor 's Thoughts on the Subject 

Judge Sotomayor’s most comprehensive statement on the use of international and foreign 
law came in speech to the American Civil Liberties Union in Puerto Rico.'® I confess that 1 
found the speech not entirely clear and thus I would be interested in any clarification that Judge 
Sotomayor might have offered in her testimony to this committee or otherwise. I am also at a 
disadvantage in that I have not found an authorized transcript of that speech and thus I am basing 
my remarks on having listened to it. As I understand the speech, her position depends on 
propositions that seem to me in some tension. Jude Sotomayor stated that Justices should not 
use “foreign or international law” but they should “consider the ideas” they find in foreign and 
international law in their decisionmaking. 

What 1 find confusing about this general position is that foreign and international law may 
well contain good ideas, but so do many novels, books of philosophical speculation, and the 
speeches of members of this committee. Despite the good ideas contained in such disparate 
sources, judges in my view should not rely on such material as a guide to legal interpretation. 
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To put the question in perspective, undoubtedly the Bible, the Koran, and other religious texts 
have many good ideas, but we would be rightly concerned if judges used them as guidance for 
interpreting the Constitution, even if they stated they did not find such guidance binding. 

I think many would even be uncomfortable if judges routinely cited religious texts for 
their good ideas. Such a practice would lessen our confidence that the judges w'ere actually 
making decisions based on the legally relevant material. Depending on what text a judge cited 
and what she omitted, we might think she was biased in favor of one tradition at the expense of 
others. The First problem is present in the citation of international law and both problems are 
present in the citation of foreign law. 

Of course, it may be that the good ideas contained in foreign or international law have an 
independent bearing on constitutional law, but, if so, one needs some formal justification for 
their relevance other than their presence in foreign and international law. Indeed, what disturbs 
me a little about Judge Sotomayor's speech is not only some of its reflections on the use of 
foreign and international law, but its premise that this material may became a source to aid 
judicial decisionmaking, even although she correctly concludes that our jurisprudence does not 
endow this material with formal authority. The rule of law itself in my view is founded on the 
proposition that only material that is formally relevant should have weight in a judge’s decisions. 

I recognize that some might think that Judge Sotomayor is not saying that foreign law 
and international law should have any weight, but simply suggesting that judges should be aware 
of it. There is some possible support for this unexceptionable view. Judge Sotomayor spends a 
good deal of the speech showing that international law and foreign law are generally not binding. 
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Fn particular, she rightly praises the result in the Medellin v. Texas which clearly holds the only 
the political branches can make international decisions binding on our land. I think this part of 
the speech is well done, and in particular, I appreciate her praise for the Supreme Court’s 
excellent decision in Medellin, a decision which has been criticized by those who would like to 
permit judges to converge our own law to international decisions. 

But in my view, the better interpretation of this speech rests on a distinction between her 
rejection of the proposition that international or foreign law can dictate the result or bind a court 
and her acceptance of the proposition that consideration of such law may have some weight in 
judicial decisionmaking, including interpreting the constitution. 

1 have several reasons for this construction of Judge Sotomayor’s remarks. At one point 
she appears to suggest that such materials can ‘'help us decide our issues.” She also cites Justices 
Ginsburg’s views on this matter favorably, and Justice Ginsburg has suggested that we should 
view foreign decisions as “basic denominators of common fairness between the governors and 
the govemed.”^^ Finally and most importantly, she favorably mentions the Supreme Court’s 
reliance on foreign law in Lawrence v. Texas — the case that in my view is the prime example of 
one in which the Court improperly gives weight to foreign law. Thus, 1 think the better 
interpretation of Judge Solomayor’s speech is that she would give weight to ideas of foreign and 
international law in at least some circumstances even while disclaiming that such material could 
formally bind the Court. 

For reasons I have described [ believe this approach misguided, because contemporary 
foreign and international legal material deserves no weight in American jurisprudence, unless the 
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Constitution itself calls for such material to be given weight. If the material has no proper 
weight even citing it can lead to confusion, because such a citation make Supreme Court 
opinions less transparent. Indeed, citation to foreign or international law in this context is worse 
than citation to a novel, because law of any kind intrinsically seems to carry with it a patina of 
authority. Citizens then are left in doubt as what is actually doing the analytic work justifying 
the decision. 

Some have suggested that citing foreign or international law is like citing to a law review 
article. But there are differences. No one thinks that a law review article could have any 
intrinsic weight because it purports on its face to be Just an opinion of an author without 
authority. Second, at least in most circumstances, a law review article cited offers reasoning 
directly about the provision in the United States Constitution at issue. It is thus natural to 
understand the citation as an acknowledgement of the author’s work on the issue. That is not the 
case with a foreign or international legal opinion, because it is not addressed to a provision of the 
American constitution. 

At one point, Judge Sotomayor justifies looking to foreign law on the theory that such 
consideration will encourage other nations to look at our law in making their own decisions. This 
justification may be called the “you scratch my back and I will scratch yours” justification for 
considering foreign law. I believe that this justification is plainly invalid. First, 1 am unaware of 
any evidence that foreign nations are more likely to rely on our law' if we rely on theirs. 1 am 
skeptical that such evidence will be forthcoming: other nations are likely to make their decisions 

about what materials to rely on in their national interest, not ours. Second, the President may 
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want to signal his displeasure with another nation’s regime and isolate it. Our highest Court's 
favorable invocation of the legal system of that regime may send the opposite signal, thus 
undermining the President’s ability to speak with one voice on behalf of the nation. Finally, 
and most fundamentally, the Supreme Court simply has no authority to decide cases in a way 
that maximizes its influence overseas. The Supreme Court is many things, but not an organ of 
our foreign policy. The Court should confine itself to umpire our disputes and not act like a 
secretary state authorized to shade decisions or even formulate opinions to burnish the Court’s 
reputation in foreign lands. 

1 want to close these written remarks by emphasizing that Judge Sotomayor may well have 
clarified her views in her testimony, 1 do not believe we should necessarily hold mistaken 
comments in speeches against a judicial nominee, particularly if he or she corrects them. 
Constitutional law is a complex enterprise in which men and women of good will are often 
mistaken. I know 1 have been on more than one occasion. 

Once again many thanks for the opportunity to participate and 1 look forward to your 
questions. 


‘ See Michael Stokes Paulsen, Abrogating Stare Decisis by Statute: May Congress Remove the 
Precedential Effect of Roe and Casey?, 109 YALE L.J. 1535, 1544 (2000) (distinguishing the 
information and disposition functions of precedent). 

2 Lawrence v. Texas, 539 U.S. 558 (2003). It is important to note that European Human Rights 
decision was not just used merely as a factual data point to rebut the claim that homosexual conduct 
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has never been tolerated in Western civilization. Contrary to suggestions in Lawrence, neither the 
majority opinion in Bowers nor Chief Justice Burger's concurrence made any such claim. And if even 
if they had, it would have been irrelevant dicta in a case that required the identification of a 
fundamental right in our Nation's history and tradition. See Lund & McGinnis, supra note 17, at 
1581. 

Id. 

^ I do not have space in this Essay to consider which constitutional provisions call for such 
references, but there clearly are some. See, e.g., U.S. CONST, art. I, § 8, cl. 10 (giving Congress the 
power “[t]o define and punish . . . Offenses against the Law of Nations"). Nor do I consider whether 
there are specific provisions that expressly contemplate being updated by reference to contemporary 
social norms. For reasons discussed below, however, it is doubtful that the Framers would want to 
make the evolution of our Constitution depend on the legal norms of other regimes which they knew 
to be hardly republican in practice or in spirit. 

" Some have argued that the Framers were so respectful of the law of nations that they would have 
wanted to interpret the Constitution in congruence with that law when possible. But the Framers 
viewed the law of nations as a limited set of principles that were a category of natural law. 
Blackstone, for example, described the law of nations as “a system of rules, deducible by natural 
reason,” and said that it “results from those principles of natural justice, in which all the learned of 
every nation agree.” VViLLLAM BLACKSTONE, 4 Co^t^^ENTAR^ES 66-67; see also Curtis A. Bradley, The 
Charming Betsy Canon and Separation of Powers: Rethinking the Interpretive Role of International 
Law, 86 Geo. L.J. 479, 509-11 (1998). But defenders of the use of contemporary international law 
want to use evolving standards of an international law that has grown in scope to become a kind of 
local municipal law and changed in nature from natural to positive law. In this respect, modern 
international law does not resemble the law' of nations known to the Framers. I do not believe there 
is evidence that the Framers wished to use this distinct brand of international law to interpret the 
Constitution. 

Some have also suggested that the Charming Betsy canon of construction, which requires 
statutes to be construed where possible in accordance with international law, be applied to 
constitutional construction as well. See Daniel Bodansky, The Use of International Soiu'ces in 
Constitutional Opinion, 32 G.\. J. iNT’f. & COMP. L. 421 (2004). But this canon rests on the separation 
of powers consideration that it should be the political branches, not the courts, which make the 
decision to violate international law. See Bradley, supra, at 525-29. Thus, the canon should not be 
applied to the Constitution because its application would interpret the Constitution to accord with 
international law and thus tend to deprive the political branches of the opportunity to decide 
whether they want to violate international law. 

’’ Such process-based defenses of democracy are often associated with Condorcet. See Dennis C. 
Mueller, PUBLIC CHOICE III 128 (2003). 

^ See Jed Rubenfeld, The Two World Orders, WtLSON Q., Autumn 2003, at 22, 24-25. 

^ On the dramatic difference between the United States and Europe in terms of religious 
observance and influence, see Brian C. Anderson, Secular Europe, Religious America, PUB. INT., 
Spring 2004, at 143. 

I discuss the democratic deficit of customary international law at length in John 0. McGinnis, 
The Appropriate Hierarchy of Global Multilateralism and Customary International Law: The 
Example of the WTO, 44 Va. J. Int’L L. 229 (2003). 

" See John 0. McGinnis et al., The Patterns and Implications of Political Contributions by Elite 
Law School Faculties, 93 GEO. L.J. 1167 (2005). 
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See also John 0. McGinnis & Ilya Somin, Should International Law be Part of Our Law?, 59 
Stan. L. Rkv. 1175, 1234 (2007) (noting that permitting the United States to maintain its own 
bundle of norms allows people throughout the world, to choose to migrate and live under them). 

Ruth Bader Ginsburg. Keynote Address at the Annual Meeting of the American International 
Law Annual Meeting; “ A Decent Respect to the Opinions of [Hiiman]kind:” The Value of the 
Comparative Perspective in Constitutional Adjudication (April 1, 2005). 

See John O. McGinnis & Mark L. Movsesian, The World Trade Constitution, 114 Harv. L. Rev. 
511, 558 (2000) (observing that the average citizen has a harder time following activities in Geneva 
than in Washington). 

See Alexis de Tocquemlle, 1 Democracy in America 247, 248 (Phillips Bradley ed., Alfred A. 
Knopf, Inc. 1945) (1835). 

Years ago this enthusiasm was actually marked by celebrations and even parades for the 
Constitution in particular. WiLLI'VM G. ROSS, A MUTED FURY: POPULISTS, PROGRESSA^S, AND L.VBOR 
Unions Confront the Courts, 1890-1937, at 233 (1994) (discussing “Constitution Day” 
celebrations). 

Nelson Lund & John 0. McGinnis, Lawrence v, Texas and Judicial Hubris, 102 MiCH. L. Rev. 
1555, at 1607 (2004). 

Judge Sotomayor has not cited to international law or foreign law in any opinion about 
constitutional interpretation. But this aspect of her performance as a lower court judge is not 
necessarily a good predictor of her likely approach on the Supreme Court. Lower courts are 
necessarily focused on Supreme Court precedent. The Supreme Court is not bound by its precedent 
and thus judges have the discretion and have as a matter of fact chosen to rely on a wide variety of 
materials in their decisionmaking beyond precedent of their own Court. 

I should emphasize that my focus here is limited to discussing the use of foreign and 
international law in the context of interpreting the Constitution. Judge Sotomayor, for instance, has 
used foreign law in interpreting a treaty. See Croll v. CroU, 229 F.3d. (2d Cir. 2000). While I have no 
opinion on the outcome of that case. I think Judge Sotomayor was right to cite and perhaps give 
weight to foreign law in that very different context. Treaties are contracts and the views of other 
parties as to the meaning of the contract can be quite relevant. Indeed, the parties would expect that 
the decisions of other parties would bo relevant to affixing the meaning of the treaty, because this 
relevance would advance a uniform meaning of a treaty which the parties signed as common 
enterprise. 

See John 0. McGinnis. Foreign to Our Constitution, 100 N. W. L. Rev. 303, 31 1 (2006). 

2* Medellin v, Texas, 128 S.Ct. 1346 (2008). I discuss the importance of this case further in John 0. 
McGinnis, Medellin arid the Future of International Delegation, 118 Yalr L. J. 1712 (2008). 

See Ginsburg, supra note 12. 


- 19- 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm01136 Fmt6601 Sfmt6601 


VerDate Nov 24 2008 


S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



1125 


VerDate Nov 24 2008 



Marfa 'Mayha* Melendez Aitieri 
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ESTAOO IIBRE A50CIAD0 D£ PUERTO RICO 


June 5, 2009 


Hon. Patrick Leahy, Chair 
Senate Judiciary Committee 
433 Russell 
Senate Office Building 
US Senate 

Washington, DC 20510 
Honorable Senator: 

Judge Sonia Sotomayor has been an excellent ambassador for the Hispanic and Puerto Rican people. 
Her life is a digtiified exam|»le ofs^njggle and.suryival. Ever sinde she was a student in High School 
who lived in a public housing project in tlte Bronx, she has ^>ecn a constant defender of human 
rights and has always struggled for the benefit of others. 

Aldioi^ growing up wasn’t entirely smooth for Sonia Sotomayor, she was able to fulfill her goals 
and became a Lawyer, a distinguished Law Profe^r, an excellent writer and an Honorable Judge, 
respected by her peers. Over her ten years on the 2"^ Cucuit Court of Appeals in New York City, she 
has attended more than 3,000 appeals and has written more than 3,800 opinions. 

Sonia Sotomayor is a leader, a great leader of herself. She gained a reputation for preparedness and 
fairness, a fearless and effective prosecutor. As a trial judge she garner^ a reputation for being well- 
prepared in advance of a case and moving cases along a tight schedule. Due to the fact that Sonia 
Sotomayor was the first Puerto Rican woman to serve in United States Federal Court, we the people of 
Ponce, Puerto Rico feel very proud of her accomplishments ^d we know she would bring to the 
Nation’s Highest Court her knowledge, wisdom, experience and sensibility. 

I, Maria E. Meldndez Aitieri, Mayor of the City of Ponce, in the name of my fellow citizens hope that 
Judge Sotomayor will be confirmed as Associated Judge of the Supreme Court of the United States of 
America- The nmnerous awards and honors received by this singular and humble Puerto Rican and 
Hispanic woman, her impressive academic and professional record and her “curriculum vitae” are the 
be^ presentation of her achievement 

God bless America, the Land of Opportunities and Dreams. 


Respectfully youis, 

Maria E. Meiendez-Mtieri, DMD 
May^or of the City of Ponce 


• Apartado 


331709 Pone 



e, Puerto Rico 00733-1'»09 - Tei. 787-284-4141 


Fax: 787-290-4165 • 
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TESTIMONY OF DISTRICT ATTORNEY ROBERT M. 
MORGENTIIAU BEFORE THE COMMITTEE ON THE JUDICIARY OF 
THE UNITED STATES SENATE 

I am pleased to join those who today endorse the nomination of Judge 
Sotomayor to the United States Supreme Court. 

I first came to know Judge Sotomayor while I was on a recruiting trip 
to the Yale Law School. At that time Jose Cabranes was Yale’s general 
counsel, and he also taught at the law school. I asked him if he knew anyone 
special I should speak with, and he said yes. He said that a remarkable 
student named Sonia Sotomayor was deciding where to work, and that while 
he did not know whether she had given any thought to being a prosecutor, it 
would be well worth my while to meet her. 

He was decidedly correct. I am happy to be able to say that the Judge 
joined my office and remained with us for five years. In my conversations 
with her I learned a bit about the compelling story of her life, with which I 
know you are by now familiar. In a nutshell, she was raised by her mother 
in a working class home in the South Bronx, and as a teenager worked the 
evening shift in a garment factory to help make ends meet. She went on, 
through hard work and force of will, to overcome her initial difficulties with 
English composition; to win Princeton University’s highest undergraduate 
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honor, the Pyne Prize; and to graduate with honors from the Yale Law 
School. 

In the District Attorney’s Office, the judge was immediately 
recognized by Trial Division supervisors as someone a step ahead of her 
colleagues, one of the brightest and most mature, a hard-working stand-out 
who was marked for rapid advancement. Ultimately she took on every kind 
of criminal case that comes into an urban courthouse, from turnstile jumping 
to homicide. One of those cases, the “Tarzan” murder case, involved an 
addicted burglar named Richard Maddicks who had terrorized a 
neighborhood during a crime spree that left three dead and involved his 
swinging into apartment windows from rooftops, shooting anyone in his 
way. He is now serving a 137 year to life sentence. Another case, 
prosecuted in 1983 by Assistant DA Sotomayor, involved a Times Square 
child pornography operation. That case was the first child pornography 
prosecution in New York after a landmark 1982 Supreme Court decision 
upholding New York’s new child pornography laws. Assistant DA 
Sotomayor left the jurors in tears over what the defendants had done to child 
victims. These cases happened to grab the public’s attention. But Assistant 
DA Sotomayor understood that every case is important to the victim, and 
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appropriately gave undivided attention to the proper disposition of all of 
them. 

Assistant District Attorney Sotomayor soon developed a reputation; 
unlike many beginning prosecutors, she simply would not be pushed around, 
by judges or by attorneys. Some judges were eager to dispose of cases 
cheaply, to clear their calendars. ADA Sotomayor instead fought for the 
right conclusion to each case. 

After leaving my office Judge Sotomayor joined a prominent law 
firm, and also accepted a part-time appointment as a member of the New 
York City Campaign Finance Board. There she continued to earn a 
reputation for being tough, fair, and non-political, in an arena where those 
characteristics were sorely needed. And she has taken those characteristics 
with her to the federal bench, where they are equally important. 

Judge Sotomayor’s career in the law has spanned three decades, and 
she has worked at almost every level of our judicial system — as a 
prosecutor, a private litigator, a trial court judge, and an appellate court 
judge on what I think is the second most important appellate court in the 
world. She has been an able champion of the law, and her depth of 
experience will be invaluable on our highest court. Judge Sotomayor is 
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highly qualified for any position in which a first-rate intellect, common 
sense, collegiality, and good character would be assets. 

I might add that the judge will be the only member of the Supreme 
Court with experience trying criminal cases in the state courts. The 
overwhelming majority of American prosecutions occur in the state courts. 
Sonia Sotomayor will bring to the Court a full understanding of the 
problems faced by prosecutors in those courts, as well as a first hand 
knowledge of the trauma faced by victims and of the legitimate needs of 
police officials who work in the state law enforcement systems. She will 
understand the impact of federal judicial decisions on state prosecutions. 

In short, this judge is uniquely qualified by intellect, experience and 
commitment to the rule of law to be an outstanding, I repeat outstanding, 
member of the Court. President Obama, and for that matter the United 
States, should be proud to see once more the realization of that central 
American credo, that in this country a hard-working person with talent can 
rise from humble beginnings to one of the highest positions in the land. 
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On behalf of NARAL Pro-Choice America's one million members and activists, and ail 
Americans who hold dear the values of freedom and privacy, 1 am honored to submit this 
testimony to the committee. You have before you the nomination of Sonia Sotomayor to the 
position of associate justice of the U.S. Supreme Court. The nomination of a Supreme Court 
justice is a notable opportunity to examine the state of one of our most deeply valued rights: the 
right to privacy. Your constitutional role in evaluating the qualifications and merits of this 
nominee is profoundly significant, as the Supreme Court is the final arbiter of our Constitution. 
The decisions the Supreme Court issues have a lasting impact on the lives of all Americans; 
therefore, each of us has a stake in this confirmation process. 

The Supreme Court and the Right to Privacy 

The Supreme Court has been pivotal in articulating and guaranteeing Americans' right to 
privacy. In the 20th century, it played a crucial role in recognizing certain sanctified spheres of 
individual autonomy, liberty, and privacy that Americans cherish. 

During the half century leading up to the critical Roe v. Wade opinion, the Supreme Court 
decided a series of significant cases in which it recognized a constitutional right to privacy that 
protects important and deeply personal decisions concerning bodily integrity, identity, and 
destiny from undue government interference.' Citing these concerns for autonomy and 
privacy, the court struck down laws which had severely curtailed the role of parents in 
education, mandated sterilization, and prohibited marriages between people of different races.^ 

Of particular interest, Griswold v. Connecticut,^ decided in 1965, and Eisenstadt v. Baird, decided 
in 1972, recognized important aspects of the right to privacy. In these cases, the Supreme Court 
held that state laws that criminalized or hindered the u.se of contraception violated this central 
right. These cases recognized the right of the individual "to be free from unwarranted 
governmental intrusion into matters so fundamentally affecting a person as the decision 
whether to bear or beget a child."^ Following these case.s, in 1973, the court held in Roe v. Wade 
that the right to privacy encompasses the right to choose whether to end a pregnancy.* 

Bioethidst and legal scholar R. Alta Charo articulates Roe's importance as follows: 

Roe V. Wade represents the culmination of decades of constitutional law' on the 
need to restrain over-zealous governmental intrusions on personal decisions 
concerning our families, our bodies, and our lives. In turn, it has formed the 
basis for yet more decades of constitutional law on the importance of 
maintaining a zone of personal liberty and privacy, in which individuals may 
flourish. In a century that will bring ever greater temptations and technological 
capabilities for governmental surveillance and control of its citizens, maintaining 
the integrity of this zone of personal liberty and privacy is more important than 
ever.' 
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The right to privacy recognized in this series of cases is an area of law concerning our most 
intimate experiences. The particular understanding articulated in Roe that privacy includes the 
right to choose may be the most eJementai application of the law. 

Three Decades of Roe: A Better Life for Women 

Tins right of privacy . . . is broad enough to encompass a UH)man's decision whether or not to terminate 
her pregnancy. The detriment that the State would impose upon the pregnant woman by denying this 
choice altogether is apparent. ^ 

U.S. Supreme Court Justice Biackmun 
Roe V. Wade 

When Roe v. Wade was decided in January 1973, abortion except to save a woman's life was 
banned in nearly two-thirds of states.^ Laws in most of the remaining states contained only a 
few additional exceptions.’** In its landmark 7-2 decision, the Supreme Court established the 
right to choose and recognized that because the decision whether to have a child is unique to 
every woman and her particular situation, it must be a personal decision. 

It is impossible to capture, even in pages of testimony, how monumental a positive impact Roe 
has had on women's persona! lives and the legal doctrine of the right to privacy. Roe v. Wade 
has saved the lives of thousands of women, and has improved the quality of life for countless 
others. In addition to its other positive effects. Roe empowered women to take responsibility 
for their reproductive health and overall well-being; in other words, it embodies the 
fundamental American values of freedom and personal responsibility. 

Most women welcome pregnancy, childbirth, and the responsibilities of raising a child at some 
period in their lives. However, few events can more dramatically constrain a woman's 
opportunities than an unplanned pregnancy. Because childbirth and pregnancy substantially 
affect a woman's educational prospects, employment opportunities, and self-determination, 
restrictive abortion laws narrowly circumscribed women's role in society and hindered women 
from charting their paths through life in the most basic of ways.’’ In the 36 years since Roc, the 
variety and level of women's achievements have reached unprecedented heights. The Supreme 
Court observed that "[t]he ability of women to participate equally in the economic and social 
life of the Nation has been facilitated by their ability to control their reproductive lives. 

The Reality of Roe Today 

Toward the end of his term on the court, justice Biackmun wrote of the freedom to choose: "For 
today, the women of this Nation still retain the liberty to control their destinies. But the signs 
are evident and very ominous, and a chill wind blows," 

Twenty years later that wind is blowing at gale force. 
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Justice Blackmun warned of a threat that he would come to see realized even in his years on the 
bench. In 1992, the court rendered one of its most important decisions on abortion rights since 
Roe. In Planned Parenthood of Southeastern Pennsylvania v. Casey, the court reaffirmed Roe, while 
at the same time sharply restricting its protections. The Casey court abandoned the strict 
scrutiny standard of review and adopted a less protective standard that allows states to impose 
restrictions as long as they do not "unduly burden" a woman's right to choose. Under this new 
standard, the court approved state restrictions that it had previously found to violate the right 
to privacy and effectively invited states to impose barriers on women's access to abortion, 
Indeed, under Casey’s looser standard, courts have allowed a multitude of state restrictions to 
be imposed upon reproductive freedom and choice.'* Casey opened the floodgates to a 
relentless, purposeful effort on the part of anti-choice forces to erode and burden the right to 
choose— rendering it unavailable for many and more difficult and dangerous for others. 

Even though Roe was not overturned in Casey, unfortunately reproductive choice is not a reality 
for many women in the United States today. At the state level, anti-choice legislators are 
steadily passing laws that could lay the groundwork for a Supreme Court case to challenge and 
possibly reverse Roe v. Wade. Between 1995 and 2008, states enacted 528 anti-choice legislative 
measures— including 16 in 2008. Abortion bans, mandatory waiting periods, biased-counseling 
requirements, restrictions on young women’s access, medically tmnccessary regulations on 
doctors, and limited funding for low-income women have unfortunately achieved their 
intended result; it is more difficult for women to obtain safe, legal abortion care today than it 
was in 1973, just after the Roe decision was handed down. Aggravating the problem, the 
number of doctors providing abortion care is steadily decreasing,'* and anti-choice forces have 
created an atmosphere of intense intimidation and violence that deters physicians from entering 
the field and has caused others to stop providing abortion services.'’’ 

Following is a brief summary of some of the ways in which, today, a woman’s right to choose is 
in fact unrealized. 

Low-Income Women 

As Roe established a constitutional right to choose, it follows that all women should have access 
to reproductive-health care regardless of their economic status. However, restrictions on public 
funding make abortion services an unavailable choice for many women. Numerous state and 
federal laws restrict abortion care with only very narrow exceptions. Banning public funding 
for services limits reproductive-health options for those who rely on the government for their 
health care — recipients of Medicaid, Medicare, the State Children's Health fnsurance Program, 
Indian Health Service clients, and clients of the District of Columbia’s public health-care 
programs — putting women's health in danger and inserting politicians into the doctor-patient 
relationship. 
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Low-income women often have difficulty raising the money to pay for abortion care and, 
according to one study, on average need twice as much time to raise the necessary funds than 
do middle- or upper-income women.''’ These burdens disproportionately affect women of 
color, who are more likely than white w'omen to be poor, to lack health insurance, and to rely on 
government health-care programs or plans.™ In today's challenging economic climate, this can 
mean having to decide between accessing much-needed health care or paying rent and utilities. 
The ever-increasing demand placed on charities that provide funds for abortion care 
demonstrates this unmet need. The inability to exercise the constitutional right to choose can 
severely jeopardize women's health. When a low-income woman faces a medical complication 
during her pregnancy that does not qualify for one of the narrow exceptions to restrictions on 
public funding, her struggle to secure adequate private funding can result in dangerous health 
complications. 

Young Women 

Mandatory parental consent and notice laws burden young women's freedom to choose. 
Parental-consent and notice laws endanger young women's health by forcing some women — 
even some from healthy, loving families— to turn to illegal or self-induced abortion, to delay the 
procedure and increase the medical risk, or to bear a child against their will. Ideally, a teen 
facing a crisis will seek the advice and counsel ot those who care for her most and know her 
best. In fact, even in the absence of laws mandating parental involvement, many young women 
do turn to their parents when they are considering abortion.^” Unfortunately, some young 
women cannot involve their parents because physical violence or emotional abuse is present in 
their homes, because their pregnancies are the result of incest, or because they fear parental 
anger and disappointment. Mandatory parental-involvement (consent and notice) laws do not 
solve the problem of inadequate family communication; in some cases, they exacerbate a 
potentially dangerous situation. 

In challenges to two different parental-involvement laws, the Supreme Court has stated that 
such laws must have some sort of bypass procedure in order to be constitutional.^' Most states 
that require parental consent or notice provicte— at least as a matter of law— a judicial bypass 
through which a young woman can seek a court order allowing an abortion without parental 
involvement. Despite the existence of the.se laws, they are very challenging to navigate. Some 
young women cannot maneuver the legal procedures required; others do not go or delay going 
because they fear that they will be recognized by people at the courthouse. Ultimately, judicial- 
bypass mechanisms are often an inadequate alternative for young women, especially when 
courts are either not equipped or resistant to granting these bypasses. 

Women in Rural Areas 

Mandatory-delay laws and provider shortages have a particularly limiting affect on the ability 
of women in rural areas to choose .safe, legal abortion. State-imposed mandatory-delay 
provisions prohibit women from receiving abortion care until they are subjected to a state- 
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mandated lecture and/or materials followed by a delay of usually at least 24 hours before they 
can receive services. This creates additional burdens for these women who have to travel for 
many hours to reach a health-care provider and for women who do not have the resources to 
take extra time off work or pay for child care. These laws impede earlier, and therefore safer, 
abortion care, thereby entiangering women's health. 

The precipitous decline in the number of abortion providers combined with mandatory-delay 
laws has a practical effect of rendering meaningless the constitutional right to choose for 
women in rural areas. Today, 87 percent of all U.S. counties have no identified abortion 
provider.^^ The American Medical Association's Council on Scientific Affairs concluded that 
"mandatory waiting periods, parental or spousal consent and notification statutes, a reduction 
in the number and geographic availability of abortion providers, and a reduction in the number 
of [trained] physicians"^ delay abortion care and endanger women's health. 

Violence Against Providers 

A campaign of violence, vandalism, and intimidation, endangering providers and patients, has 
curtailed the availability of abortion services and has made it increa.singly difficult for women 
to exercise their right to choose. Picketers have chained themselves to clinic entrances and 
blocked patients from entering in an effort to intimidate and discourage those seeking abortion 
care. More violent measures have claimed the lives of those involved in providing care for 
women; since 1993, eight clinic workers - including four doctors, two clinic employees, a clinic 
escort, and a security guard - have been murdered in the United States,^*' Seventeen attempted 
murders have also occurred since 1991.^- Opponents of choice have directed more than 5,800 
reported acts of violence against abortion providers since 1977, including bombings, arsons, 
death threats, kidnappings, and assaults, as well as more than 143,000 reported acts of 
disruption, including bomb threats and harassing calls.® Just a few weeks ago, Dr. George 
Tiller, a dedicated physician who provided abortion care for women for two decades, was shot 
and killed by an anti-choice extremist while attending church in Wichita, Kansas. 

Because of the mounting threats to providers, clinics in many areas are increasingly forced to 
rely on "circuit riders" - doctors willing to fly and drive hundreds of miles to serve women who 
live in areas where local doctors no longer feel safe providing these services. Clinic directors 
can have a difficult time hiring and retaining office staff because of the daily threats and 
harassment from anti-choice activists. Although federal and state clinic-protection laws have 
alleviated some forms of violence against reproductive-health centers, the threats, intimidation, 
and violence against clinic providers and staff continue. These actions hinder access to abortion 
services and threaten the lives of those dedicated to ensuring a woman's right to choose. 

The Reversal of Roe Poses a Threat to Women 

Not only do women currently face barriers to accessing their right to choose, but Roc v. Wade's 
constitutional protections are themselves in jeopardy. For three-and-a-half decades, the anti- 
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choice movement has been on a mission for the elusive fifth justice to overturn Roe. It has 
sustained a concerted, well-funded, and politically potent effort with the ultimate goal of 
ending legal abortion in all, or nearly all, circumstances. The threat to Roe itself is very real. 

If Roe V. VJade is overturned, tens of millions of women would face the possibility of losing their 
right to choo.se altogether. Without this federal protection in place, many state bans on abortion 
would go into effect immediately, and anti-choice state legislatures and governors in other 
states could pass new laws eliminating access to abortion. In 2008 alone, legislators in 12 states 
considered 22 near-total bans on abortion care, and 15 states have not repealed their existing 
bans, some of which could become enforceable if Roe falls. All told, according to our analysis, 
23 states are poised to make abortion illegal if Roe v. Wade falls.® 

According to one estimate made before 1973, "more than five thousand women may have died 
[per year] as a direct result [of criminal abortions]. Many deaths from illegal abortion may go 
unlabeled as such because of careless or casual autopsies and the lack of experience and ability 
of autopsy surgeons."® An estimated 1.2 million women each year resorted to illegal abortion,™ 
despite the hazards of frightening trips to dangerous locations, unlicensed practitioners, 
unsanitary conditions, and risk of severe infection or death.’’ Since abortion was legalized in 
1973, the safety of the procedure has increased dramatically. The number of deaths per 100,000 
legal abortion procedures declined from 4.1 to 0.6 between 1973 and 1997.” The New England 
Journal of Medicine has reported that "[sjerious complications and death from abortion-related 
infection are almost entirely avoidable. Unfortunately, the prevention of death from abortion 
remains more a political than a medical problem."® 

In addition to the impact the reversal of Roe w'ould have on medical .safety and health of 
women, it also would have considerable ramifications for the other private decisions protected 
by Roe's recognition of the right to bodily autonomy. 

As Professor Charo explains: 

Roe V. Wade is at the core of American jurisprudence, and its multiple strands of 
reasoning concerning marital privacy, medical privacy, bodily autonomy, 
psychological liberty and gender equality are all connected to myriad other cases 
concerning the rights of parents to rear their children, the right to marry, the 
right use contraception, the right to have children, and the right to refuse 
unwanted medical treatment. Overturning Roe would unravel far more than the 
right to terminate a pregnancy, and many Americans who have never felt they 
had a personal stake in the abortion debate would suddenly find their own 
interests threatened, whether it was the elderly seeking to control their medical 
treatment, the infertile seeking to use IVF to have a child, the woman seeking to 
make a decision about genetic testing, the couple heeding public health messages 
to use a condom to reduce the risk of contracting AIDS or other sexually 
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transmitted diseases, or the unmarried man who, with his partner, is trying to 
avoid becoming a father before he is ready to support a family.-^ 

The right to choose encompass the right to control the path of our lives, and weakening this 
protection would open the door for government intrusion into not only reproductive decisions 
but virtually all matters of personal life. 

Choice Hangs in the Balance 

We have seen that the retirement of a Supreme Court justice can have dramatic impact on the 
constitutional protection of a woman's right to choose. 'Fhe most recent cases dealing with 
reproductive rights have been decided by the narrowest of margins, hinging on just one vote. 
While choice once enjoyed a comfortable majority on the court, it now hangs precariously in the 
balance. 

In June 2000 in Stenber<^ v. Cnrhart, the Supreme Court issued a ruling that emphatically 
maintained the centrality of women's health and struck down Nebraska's ban on abortion care 
as early as the 12*^ week in pregnancy With the retirement of Justice O'Connor and the 
passing of Chief Justice Rehnquist in 2006 President Bush appointed Chief Justice Roberts and 
Justice Alito, shifting the court's balance further to the right. Both had anti-choice records, 
giving pro-choice Americans reason to worry that these new additions to the court would vote 
to limit Roe further, or even overturn it. 

These fears were confirmed by the 2007 outcome of the Federal Abortion Ban cases of Gonzales 
V. Planned Parenthood Federation of America and Gonzales v. Carhart^ that illustrated the anti- 
choice, anti-woman direction in which the Roberts court Is moving. In a stunning retreat from 
more than three decades of precedent, the U.S. Supreme Court under Chief Justice Roberts 
upheld the first-ever federal ban on an abortion procedure. This decision represents a 
monumental departure from prior cases, and with it, the court effectively eliminated one of Roe 
V. Wade's core protections: that a woman's health must always be paramount. Perhaps most 
ominously. President Bush's appointees to the court cast the critical votes to uphold the ban, 
likely signaling a seismic shift in the court's future rulings. The Roberts court thus not only 
upheld a dangerous and invasive federal law, it gave the green light to anti-choice politicians to 
enact new restrictions to test the shrinking contours of the right to privacy. 

As Roe enters its fourth decade, though its protections remain a bulwark of freedom for 
American women, our rights have been eroded and are in grave peril; the full vision of 
reproductive freedom remains elusive for too many women. 

The Senate's Responsibility 

The American people deserve a Supreme Court composed of independent and fair-minded 
justices who will respect and preserve our fundamental rights. Including the right to privacy 
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and a woman's right to choose. The U.S. Supreme Court's ultimate responsibility is to fulfill the 
American promise of equal justice under law.^' The Senate has the rare opportunity to reaffirm, 
through its "advice and consent" responsibility, the enduring values of freedom and individual 
autonomy upon which our country was founded. 

The Senate's role in the Supreme Court confirmation process has a profound influence on 
everyday people's lives. Roc, a case decided by nine Supreme Court justices confirmed by the 
Senate, enshrined the right to choose in our nation's jurisprudence. With the confirmation of 
two anti-choice justices. Chief justice John Roberts and Justice Samuel Alito, the 2007 Carhart 
decision took away a core tenet of Roe, that a state's interest in regulating abortion never trumps 
a woman's health. 

The balance on the nation's highest court is shifting, and the recent changes in the court's 
composition underscore why it is critical for the U.S. Senate to examine nom inees for (heir 
commitment to upholding American liberties. By every measure, the American people 
overwhelmingly support upholding Roe, which stands as a milestone to women's freedom and 
equality. On behalf of NARAL Pro-Choice America and millions of Americans who value 
freedom and privacy, I urge the Senate to consider this history as it begins to undertake one of 
its most serious responsibilities: confirming the next justice of the Supreme Court of the United 
States. 
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July?, 2009 

Hie Honorable Patrick Leahy 
Chair 

Judiciary Committee 
United States Senate 
433 Russell Senate Office Building 
Washington, DC 20S10 

The Honorable Jeff Sessions 

Ranking Member 

Judiciary Committee 

United States Senate 

335 Russell Senate Office Building 

Washington, DC 20S10 

Dear Senators Leahy and Sessions; 

On behalf of the undersigned national advocacy organizations representing the interests of 
millions of people with disabilities, we write to express our strong support for the confirmation of 
Judge Sonia Sotomayor as Associate Justice of the Supreme Court of the United States. We have 
reviewed hundreds of Judge Sotomayor's decisions. Including her disability rights decisions, from 
her career as a trial judge and appeals court judge, along with her public statements In speeches 
and in Interviews. Based on her sterling judicial record, and on her valuable life experience, we 
strongly believe that Judge Sotomayor will adequately and fairly protect the rights of all 
Americans, including people with disabilities, As such, we ask that you vote to confirm her 
nomination. 

Judge Sotomayor's decisions under our seminal civil rights law, the Americans with Disabilities Act 
(ADA), have demonstrated a good understanding of- and healthy respect for -the rights of 
persons with disabilities. In important ADA cases concerning the definition of "disability" - an 
area of the taw subject over the years to many Inappropriately narrowing judicial interpretations, 
so much so that last year Congress amended the ADA to restore its broad reach -Judge 
Sotomayor has often combed through voluminous or technical testimony to determine whether 
the plaintiff was protected by the law.'' Similarly, her understanding of the importance of 
accommodations to help workers with disabilities maintain employment is reflected in her 


'see, e.g., Sort/ettv. New York State Bd. ofLawBxam'rs ("Bortlett (“), 970 F. Supp, 1094 (S.D.N.V. 1997); 
Bartlett v. New York State Bd of Law Bxam'rs {"Bartlett ID, No. 93 CM. 4986(SS), 2001 WL 930792 (S.D.N.Y, 
Aug, 15, 2001). 
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thoughtful dscisions in workplace accommodation cases.’ She has not been afraid to dissent 
from a decision finding that plaintiffs did not have disabilities.’ Nor has she been afraid to 
overturn a jury verdict where incorrect Instructions to the jury impeded a plaintiff's ability to 
obtain relief under the ADA.” 

in her ADA decisions, and in other cases, Judge Sotomayor has demonstrated great sensitivity to 
the needs of, and challenges facing, people with disabilities in this country. For example, her 
analysis of special education issues arising under the individuals with Disabilities Education Act 
(IDEA) reflects - and language from her decisions explicitly states - a keen awareness of the 
importance of timely special education services to students with disabilities and their families.^ 
She has been vigilant in reviewing administrative decisions denying Social Security benefits, 
especially where applicants are not represented by attorneys.’ In a notable dissent, Judge 
Sotomayor argued forcefully that the appointment of a guardian ad litem violated the 
constitutional rights of a plaintiff who had received psychiatric treatments, because she was not 
properly notified that she would have no control over her case once the guardian was appointed.’ 

Given her record of balanced and thoughtful decisionmaking, we believe that Judge Sotomayor 
understands and appreciates Congress’s role in enacting important disability rights protections, in 
enacting the ADA and other disability rights laws, Congress carefully considered the history of 
people with disabilities in the United States, and acknowledged that many people with disabilities 
have been ostracized from their families and communities - that they have been prevented from 
going to school in their neighborhood schools, from working at jobs for which they were qualified, 
and from participating fully in all aspects of community life. The care that Judge Sotomayor has 
taken in her disability rights decisions indicates a respect for Congress's intent that these laws 
have a broad remedial effect on the relationships between individuals with disabilities and 
covered entities such as employers, schools, state agencies, and public accommodations. For this 
reason, we expect that she would accord Congress appropriate deference in this area. 

It is our belief that Judge Sotomayor will bring her fair, thorough approach to disability rights 
cases to her work on the Supreme Court, Judge Sotomayor understands the language and 
purpose of the ADA and other disability rights laws. Further, she understands that the decisions 
of judges, including Supreme Court Justices, that interpret these laws have consequences for 
people with disabilities. Admirably, she has been unafraid to take strong positions on issues 
where she believes her reading of the law and facts is correa. Based on her record and her 


’ See, e.g., nodal v. Anesthesia Group of Onondaga, P C, 3S9 F.3d 113 (28 Or. 2004). 

’ See EEOC v. J.B. Hunt Transp., Inc., 321 f.3d 69 (3d Cir. 2003). 

^ See Norvilk v. Staten Is. Univ. Hojp., 196 F.3d 89 (2d Cir. 1999). 

® See, e,g„ Murphy v. Arlington Cent Sch. Diet. Bd. ofEduc., 297 F.3d 195 (2d Cir. 2002); see also Frank G. v. 
Beard ofEduc. of Hyde Park, 459 F.3d 356 (2d Cir. 2005) (reasoning affirmed by Forest Grove Sch. Dist. v. 
TA., No, 08-305, 557 U.5. , 2009 WU 1738644 (Jun. 22, 2009)). 

® See, e.g„ Kohler v, Artrue, 546 F.3d 260 (2d Cir. 2008); lasmin V. Collahan. No. 97 CIV, 2429(55), 1998 WL 
74290 (S.O.N.y. Feb. 20, 1998); Botlsto v. Chater, 972 F. Supp. 211 (S.O.N.Y. 1997). 

’ See Neilson v. Colgate-Palmolive Co., 199 F,3d 642 (2d dr. 1999). 
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experience - including the fact that she has publicly acknowledged her own insulin-treated 
diabetes - we strongly urge you to confirm Judge Sotomayor for the Supreme Court. 

Thank you for your important work on Judge Sotomayor's nomination. Should you have 
questions about this letter, please feel free to contect Andrew Imparato of the American 
Association of People with Disabilities at (202) 521-43OI, Jim Ward of ADA Watch/National 
Coalition for Disability Rights at (202) 448-9928, or Jennifer Mathis or Lewis Bossing of the Judge 
David L. Bazelon Center for Mental Health Law at (202) 467-5730. 

Sincerely, 


Alexander Graham Bell Association for the Deaf and Hard of Hearing 

American Association far Affirmative Action 

American Association on Health & Disability 

American Association of People with Disabilities 

American Diabetes Association 

ADA Watch/National Coalition far Disability Rights 

Association of Programs far Rural Independent Living 

Autism Society of America 

Burton Blatt institute 

Disability Rights Education and Defense fund 
Empowerment for the Arts International 
Epilepsy foundation 

Higher Education Consortium far Special Education 
Judge David L. Bazelon Center far Mental Health Law 
Mindfreedom International 
National Association of the Physically Handicapped. 

National Association of Social Workers 

National Association of State Head Injury Administrators 

National Center for Environmental Health Strategies, Inc. 

National Center for Learning Disabilities 
National Council on Independent Living 
National Disability Institute 
National Disability Rights Network 
National Down Syndrome Society 
National Spinal Cord Injury Association 

Teacher Education Division of the Council far Exceptional Children 
United Church of Christ Disabilities Ministries Board of Directors 
United Spinal Association 
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National Association of Latino Elected and Appointed Officials 


July 10, 2009 


The Honorable Patrick J. Leahy 
Chairman 

Senate Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510 

The Honorable Jeff Sessions 

Ranking Member 

Senate Committee on the Judiciarj' 

224 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Senator Leahy and Senator Sessions: 

On behalf of the National Association of Latino Elected and Appointed Officials 
(NALEO), I am writing to express our strong support for the swift confirmation of 
Judge Sonia Sotomayor to serve as Associate Justice of the U.S. Supreme Court. 
NALEO is the leadership organization of the nation’s more than 6,000 Latino 
elected and appointed officials. 

Judge Sotomayor is an exceptionally accomplished jurist who has demonstrated 
a deep commitment to equal justice for all Americans. She has excelled as a 
prosecutor, a corporate litigator, a federal trial judge, and an appellate judge on the 
Second Circuit Court of Appeals. Judge Sotomayor has more experience in the 
federal judiciary than any other person nominated to the United States Supreme 
Court in a hundred years. 

In addition, during her distinguished career. Judge Sotomayor has combined 
a profound respect for the nile of law with careful and thoughtful analysis of 
the law’s impact on the day-to-day realities of our diverse nation. Through 
her extensive public service efforts, she has promoted equal opportunity in 
employment and housing, and expanded access to the electoral process. 

NALEO’s Board reached the decision to support Judge Sotomayor’s nomination 
after a thorough review of her qualifications conducted in accordance with the 
Board’s principles governing the assessment of federal judiciary nominees. This 
assessment involved a comprehensive evaluation of the Judge’s professional 
accomplishments, and her opinions and rulings that affect equal access to civic 
and economic opportunities. The Board also reviewed the Judge’s record of 
service to the legal profession, the judiciary, and the public. 


L<>> Angelo, rjiifiinsia ‘X101> 
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The Honorable Patrick J, Leahy and the Honorable Jeff Sessions 
July 10, 2009 
Page 2 


We believe that the confirmation of Judge Sotomayor is particularly important, because it will 
help enhance the diversity of the nation’s highest court, where no Latino has yet served. In order 
for our judicial system to carry out justice effectively and interpret our laws fairly, our judges 
must understand how laws affect the daily realities of the life of our nation’s diverse residents. 
Latinos are the nation’s second largest and fastest growing population group, and Judge 
Sotomayor will bring a deep understanding of the issues facing Latinos and all Americans to the 
Supreme Court. Thus, her service as an Associate Justice will greatly enrich the administration 
of justice in our nation. 

NALEO believes Judge Sotomayor will be an invaluable asset to our nation’s highest court 
because she possesses exceptional judicial expertise and a firm dedication to our laws and 
Constitution. The full Senate must confirm the Judge’s nomination by the August Congressional 
recess in order for Judge Sotomayor to participate in September when the Court confers, and to 
be seated on the first Monday in October, when the court publicly convenes. We urge the 
Senate Judiciary Committee to help meet this schedule by advancing Judge Sotomayor’s 
nomination to the full Senate as expeditiously as possible. 

Thank you for attention to this matter. Should you have any questions, please contact me at 
213-747-7606 or at avargas@naleo.org. 

Sincerely, 

Artui4 Vargas 
Executive Director 
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NATIONAL ASSOCIATION OF POLICE ORGANIZATIONS, INC. 

317 South Patrick Street. ~ Alexandria, Virginia 22314-3501 
(703) 549-0775 - (800) 322-NAPO - Fax: (703) 684-0515 
www.napo.orQ ~ Email: info@napo.org 


THOMAS J. NEE 

Boston Police 
Patrolmen s Associetion 


MICHAEL J PALLAOINO 

Detectives Endowment 
Association of New York City 

MICHAEL J, MADONNA 

New Jersey State Policemen's 
Benevolent Association 

SEAN M SMOOT 

Po//ce Benevolent & Protective 
Association of Illinois 


MICHAEL MCHAIE 

Florida Police 
Benevolent Association 


CHRIS COLLINS 
Lvvvv;;|ive boc.oifiiy 

Las Vegas Police 
Protective Association 


WILLIAM J, JOHNSON 

F>:ecu':vi; Oiixn:to> 


June 5, 2009 


The Honorable Patrick Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 


The Honorable Jeff Sessions 
Ranking Member 
Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 


Re: Endorsement of Judge Sonia Soiomayor for (he United Slates Supreme Court 


Dear Chairman Leahy and Ranking Member Sessions; 

On behalf of the National Association of Police Organizations (NAPO), representing 
more than 241,000 law enforcement officers throughout the United States, I am writing to 
advise you of our endorsement of the nomination of Judge Sonia Sotomayor for the 
United States Supreme Court. 

Throughout her distinguished career spanning three decades, Judge Soiomayor has 
worked at almost every level of our judicial system, giving her a depth of experience and 
knowledge that will be valuable on our nation’s highest court. After five years as the 
Assistant District Attorney in Manhattan, she went into private practice in 1984 to 
become a corporate litigator. In 1991, she began her career as a federal judge with her 
nomination to the United Slates District Court by President Bush. In 1992, she was 
promoted to the United States Appeals Court for the Second Circuit by President Clinton, 
where she has served for the past eleven years. 

Through her years of trial experience as an Assistant District Attorney, Judge Sotomayor 
gained an understanding of what law enforcement officers go through day to day in their 
jobs. Her familiarity with criminal procedure and qualified immunity are evident in the 
rulings and findings she has Issued during her seventeen year career as a federal judge. 
Judge Sotomayor has shown that as a jurist she has a keen awareness of the real-world 
implications of judicial rulings, an important aspect when it comes to evaluating the 
actions of law enforcement officers and to keeping officers and the communities they 
serve safe. 


As a Supreme Court Justice, NAPO believes Judge Solomayor’s extensive experience in the 
judicial system and the knowledge she has gained as a prosecutor and judge will serve our 
nation well. Therefore, we urge you to confirm the nomination of Judge Sonia Sotomayor 
for the United States Supreme Court. If you have any questions, please feci free to contact 
me, or NAPO's Executive Director, Bill Johnson, at (703) 549-0775. 
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#N AS W 

Notionol Associofion ot Sociai V^orkers 

June 3, 2009 


...the power of social work 


Hon. Patrick Leahy, Chair 
Senate Judiciary Committee 
433 Russell Senate Office Building 
Washington, DC 20510 

Dear Senator Leahy: 

On behalf of the 150,000 members of the National Association of Social Workers (NASW), I am 
writing in support of the nomination of Sonia Sotomayor to the United States Supreme Court. 
Judge Sotomayor has a distinguished judicial record that is highlighted by her respect for human 
dignity and the needs of all Americans. 

Judge Sotomayor has issued several rulings we support as social workers, and she boldly 
dissented on cases in which individual rights were not folly appreciated by the majority. For 
example. Judge Sotomayor has upheld the rights of citizens to sue corporations acting on behalf 
of the federal government when the corporation in question has violated the citizen’s rights. She 
has also prevented insurance companies from suing to reclaim benefits after the victim of an 
injury won a related lawsuit. The latter decision was upheld by a diverse majority of U.S. 
Supreme Court Justices. 

In terms of dissenting opinions, Judge Sotomayor courageously supported the rights of 
adolescent girls whom she believed were needlessly strip searched in juvenile detention centers. 
Although her colleagues disagreed, Judge Sotomayor’s dissent reinforced her regard for the 
safety and well being of all people. 

Additionally, Judge Sotomayor would bring increased diversity to the Court. Like all 
deliberative bodies, the Court functions best when it considers a broad range of perspectives. 

This leads to rulings that cover the rights and interests of many oppressed, underserved, and 
underrepresented groups. Judge Sotomayor’s decisions have proven that she is not just an 
example of such diversity, but also a champion of it. 

Judge Sotomayor’s overall record has demonstrated the judicial sensitivity NASW has always 
endorsed and valued. As a result, I am pleased to extend our foil support for her nomination. 

Sincerely, 

Elizabeth J. Clark, PhD, ACSW, MPH 
Executive Director 



750 First Sheet NE. Suite 700. Washington, DC 20007-4741 
{202J 408-8^X) • FAX (202) 336-8310 • wyvwsocialworfeef5.org 
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National Association of Women Lawyers® 

The voice of women in the law ™ 


July?, 2009 

Via hand delivery 

Senator Patrick Leahy 
Chair, Judiciary Committee 
United States Senate 
Attention: Kristine Lucius 
433 Russell Senate Office Building 
United States Senate 
Washington, DC 20510 

Re: U.S. Supreme Court Nominee Sonia Sotomayor 
Dear Senator Leahy: 

As President of the National Association of Women Lawyers (NAWL), 
and on behalf of NAWL, 1 am pleased to announce to the Senate Judiciary 
Committee NAWL’s conclusion that Judge Sonia Sotomayor is highly qualified 
to become an Associate Justice of the United States Supreme Court. The 
conclusion, based upon Judge Sotomayor’s intellectual capacity, her appropriate 
judicial temperament and her respect for established law and process, has been reported 
today lo the Senate Judiciary Committee. 

The NAWL Committee, which includes a distinguished array of law 
professors, appellate practitioners and lawyers, founded its conclusion upon (i) a 
comprehensive review of Judge Sotomayor’s publicly available writings and decisions 
and (ii) in-depth personal interviews by Committee members with key individuals 
having infonnation regarding Judge Sotomayor, the various roles she has fulfilled 
during the course of her professional life, and her treatment of litigants, attorneys, 
employees and colleagues, particularly those who are women. A copy of the 
Committee's Mission and Procedures and its previous statements about nominees to the 
United States Supreme Court is enclosed. 

During the course of the assessment, the NAWL Committee reviewed a 
substantial number of opinions drafted by Judge Sotomayor, including nmjority 
opinions, concurrences, dissents and opinions she wrote or joined in that were 
reviewed by the United States Supreme Court. Although the Committee emphasized 
review of cases that might be of particular importance to women, the members of the 
Committee did not limit their review, focusing on a wide range of criminal and civil 
issues. 


• American Bar Center • 321 North Clark Street, M.S. 15.2 • Chicago, EL 60610 • 
Phone: (312) 988-6186 • Fax: (312)988-5491 ■ nawl@nawl.orE ■ www.nawl.org 
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The Committee concluded that Judge Sotomayor consistently has displayed a superior intellectual 
capacity and a comprehensive understanding of the issues with which she was presented. Her ability to 
analyze statutory and case law was found to be excellent and her judicial reasoning sound. 

In certain areas involving issues of importance to women and within the scope of the NAWL Committee’s 
review, such as domestic violence and reproductive choice, the Committee had no decisions of Judge Sotomayor to 
review. There were, however, many cases where the issues involved government-sponsored violence against 
women (arising in the asylum context) in which Judge Sotomayor displayed a sensitive undentanding of the 
impact of forced sterilization and forced abortion on mothers and their partners. Similarly, Judge Sotomayor 
displayed great knowledge and underetanding of the impact of gender and race-based comments and behavior in 
the workplace, although her sensitivity to the plight of the plaintiffs in these cases did not necessarily translate into 
findings favoring those individuals unless a solid basis in law existed on which to base their claims. 

Judge Sotomayor’s decisions and the information developed by the NAWL Committee demonstrate that 
while Judge Sotomayor is not afraid to disagree with her colleagues if her legal analysis leads her there, she has a 
strong preference for following judicial precedent. The information developed by the Committee also establishes 
her lack of gender, racial, ethnic or religious bias and her willingness to maintain an open mind, d«:iding cases on 
the record before her. 

Importantly, the Committee found Judge Sotomayor’s judicial temperament to be appropriate. She is 
generous in her explanatiora to pro se litigants while at the same time enforcing legal procedure and principles. 

She was found to have tr^ted all litigants, attorneys, court personnel, and, in particular for the Committee’s 
review, women in the courts, with the utmost respect and professionalism in and out of the courtroom. 

The Committee, therefore, concluded that Judge Sotomayor has the intellectual capacity, the appropriate 
judicial temperament and respect for established law and process needed to be an effective Supreme Court Justice 
and is highly qualified to serve as an Associate Justice of the United States Supreme Court. 

The National Association of Women Lawyers is the leading national voluntary organization devoted to the 
interests of women lawyers and women's rights. Founded over 100 years ago, NAWL has members in all 50 states 
and engages in a variety of programs and activities to advance its mission. Members of the NAWL Committee for 
the Evaluation of Supreme Court Nominees are appointed by the President of NAWL and include a distinguished 
array of law professors, appellate practitioners and lawyers concentrating in litigation, with diverse backgrmmds 
from around the country and who work in a variety of professional settings. The Committee independently reviews 
and evaluates the qualifications of each Presidential nominee to the United States Supreme Court with an emphasis 
on laws and decisions regarding women's rights or that have a special impact on women. More information may be 
found at www.nawl.org . 


Very truly yours, 
Lisa B. Horowitz 


Enclosure 


• American Bar Center • 321 North Clark Street, M.S. 15.2 • Chicago, IL 60610 • 
Phone: (312) 988-6186 • Fax: (312) 988-5491 • nawl@nawl.org • www.nawl.org • 
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NATIONAL ASSOCIATION OF WOMEN LAWYERS 

COMMIITEE FOR THE EVALUATION OF 
SUPREME COURT NOMINEES 


MISSION OF THE COMMITTEE 

The mission of the Committee is to review and evaluate the qualifications 
of each Presidential nominee to the United States Supreme Court with an 
emphasis on laws and decisions regarding women's rights or that have a 
special impact on women. 


GOVERNANCE 

The Committee is chaired by the President of NAWL or her designee. 
Members of the Committee are appointed by the President of NAWL and 
consist of lawyers who are diverse with respect to the nature of their 
practice and jurisdiction. The size of the Committee ranges from a 
minimum of 12 and a maximum of 18 lawyers. Committee members are 
appointed for a one-year term and may be reappointed up to a total of 
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three terms. All fact-finding and deliberations of the Committee are 
confidential to the Committee. A list of current Committee members as 
of June 2005 is provided in Appendix A. 

PROCEDURES FOR INVESTIGATION AND EVALUATION 

Each member of the Committee is expected to participate in the 
investigation and evaluation of a nominee. To advance the investigation 
process, the Committee Chair shall appoint a Coordination Subcommittee 
and a Readers Subcommittee and a chair of each Subcommittee. The 
Coordination Subcommittee shall consist only of Committee members. The 
Readers Subcommittee shall consist of Committee members and may also 
consist of non-members of the Committee. 

Inquiry by both Subcommittees shall be focused on the issues set forth in 
Appendix B, below. Inquiry shall also be made into the nominee's history of 
treatment of women, including especially her/his female employees and 
colleagues. 

The Readers Subcommittee shall review all available writings of the 
nominee and report to the Committee about its findings. 
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The Coordination Subcommittee shall take primary responsibihty for (a) 
coordinating fact-finding about the nominee, which shall consist of a range 
of information, including personal interviews and awlable documentation 
relating to the nominee’s history and life experiences, and (b) reporting the 
results of fact-finding to the full Committee. 

Upon announcement of the nominee, the Coordination Subcommittee shall 
request from the White House and from the appropriate Senate office 
copi^ of the questionnaires completed by the nominee. The Coordination 
Committee also shall obtain all other information that the White House and 
Senate will provide about the nominee. The Coordination Subcommittee 
shall request from the nominee a signed and notarized Waiver of 
Confidentiality authorizing the Committee to ascertain from the 
appropriate disciplinary bodies whether the nominee has ever been the 
subject of professional complaint or discipline. The Coordination 
Subcommittee shall distribute copies of the questionnaires and all other 
information to members of the Committee. Members of the full Committee 
shall review these materials and identify, if any, particular areas of inquiry 
that require more detailed review. 
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The Coordination Subcommittee shall recommend individuals to be 
interviewed, either telephonically or in person, and assign members of the 
Committee to arrange for and conduct interviews. Interviewees may 
include references named on the nominee’s questionnaires, members of the 
nominee’s staff and her/his employees, attom^s who have worked with or 
opposed the nominee, clients of the nominee, and colleagues in bar and 
community groups who have worked with the nominee. Other potential 
interviewees may include lawyers, judges, or academics who have had 
dealings with the nominee; attorneys whose names appear in legal opinions 
either as adversaries to or co-counsel with the nominee; and counsel who 
have appeared before a nominee who is a sitting judge. In the case of a 
current or former judge, interviewees also may include attorneys who have 
appeared before the nominee in capacities other than as trial counsel, the 
judicial officer (if any) having supervisory responsibility over the nominee, 
and representatives from the relevant Public Defender’s Office, Legal Aid 
Society and the U.S. Attorney’s or District Attorney’s office. 

In each interview, every effort will be taken to obtain a fair and candid 
evaluation of the nominee and her/his qualifications for office. When 
conducting interviews, each Committee member shall assure the 
interviewee that her/his identity and specific responses will be kept 
confidential and not disclosed to the nominee or to anyone who is not a 
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member of the Committee. 

No Committee member shall reveal to the nominee, or to any other person 
who is not a member of the Committee, comments made during the 
investigation. While the identity and comments of persons interviewed are 
otherwise kept confidential, th^ will be disclosed to the full Committee. 

It is Committee policy not to consider anonymous remarks about a 
nominee. Accordingly, no such remarks shall be considered by the 
Committee in making its evaluation. The Committee may take account of 
anonymous remarks if it is able to confirm the accuracy of those remarks 
from other sources, including witnesses who are willing to be identified to 
the Committee. 

The Coordination Subcommittee shall request a personal interview with the 
nominee. If possible, the interview shall be held face-to-face with the 
nominee in the nominee’s office or other convenient setting. If possible, 
the interview shall take place after the Committee has completed the bulk of 
its investigation, so that any questions arising in the course of the fact- 
finding can be discussed with the nominee within the limitations of 
confidentiality. The Sub«)mmittee or Committee shall make reasonable 
eft^orts to notify the nominee in advance of the interview of the nature of any 
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material negative information known to the Committee, and to obtain the 
nominee's comment about such information. If such negative information 
comes to light after the interview, the Committee shall endeavor to bring 
the matter to the attention of the nominee and invite her/his comment 
thereon. 

CONCLUSIONS AND OVERALL EVALUATION 

The Committee shall receive reports from the Coordination Subcommittee 
and the Readers Subcommittee. After review and deliberation, the 
Committee shall issue a summary evaluation (“Evaluation”), which will 
consist of a conclusion as to whether the nominee is well-qualified, qualified 
or not qualified, along with a brief statement of the bases for the 
Committee’s Evaluation. 

The Committee’s Evaluation will be provided to the nominee, the President 
and the Senate Judiciary Committee; published on the NAWL website; and 
distributed to other appropriate persons. 
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^pendiz A: 

Members of the Committee for Evaluation of Supreme Court Nominees 

June 2009 


Name, Utle 

Anita L. Allen, Henry R. Silverman 
Professor of Law and Professor of 
Philosophy 

Terri Austin, Chief Diversity Officer 

Kali N. Bracey, Partner 

Kathleen Burch, Associate Professor 

Jane Leslie Dalton, Partner 

Margaret B. Drew, Professor of CHnical 
Law 

Joanne A. Epps, Dean, Professor of Law 
(Co-Chair) 

Sharia J. Frost, Partner 

Kay Hodge, Partner 

Beth L. Kaufman, Partner 

Joanne Lichtman, Partner 

Lorraine K. Koc, General Counsel 

Prof. Deborah Malamud 

Patricia Lee Refo, Partner 
(Co- Chair) 

Virginia A. Seitz, Psirtner 
Charna E. Sherman, Partner 
Sara Tumipseed, Partner 
Zachary Tripp, Associate 


Professional Affiliation 

University of Pennsylvania Law School 

American International Group, Inc. 
Jenner & Block LLP 
John Marshall Law School 
Duane Morris LLP 

University of Cincinnati College of Law 
Temple University 

Powers Frost 

Stoneman, Chandler & MiUer LLP 
Schoeman, Updike & Kaufman, LLP 
Howrey LLP 
Deb Shops, Inc. 

New York University Law School 
Snell & WUmer LLP 

Sidley Austin Brown & Wood LLP 
Squire Sanders 

Nelson Mullins Riley & Scarborough LLP 
King & Spalding LLP 
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Appendix B; 
Issues for Review 


1. Women and the Workplace (such as sexual harassment, sex or 
gender discrimination, equal pay, pregnancy leave/matemity 
leave, family leave/dependent care). 

2. Women and the Criminal Justice System (such as sentencing 
guidelines, domestic violence, sexual assault). 

3. Women and Health Care (such as reproductive rights, health 
insurance. Medicare). 

4. Women and Education (such as Title IX/athletics, sexual 
harassment, sex or gender discrimination). 

5- Women and Family (such as adoption, marriage and divorce, 
child support/child custody, child care, unmarried couples). 

6. Women in the Military (such as sexual harassment, sex or gender 
discrimination, equal pay/equal promotion, pregnancy 
leave/maternity leave, family leave/dependent care). 

7. Women and Finance (such as social security, credit/bankruptcy, 
welfare/poverty/government benefits, tax). 

8. Women and Retirement (such as savings and investments, estate 
plaiming, probate/inheritance). 

9. Policies and Laws Impacting Multicultural Women, 

1 0. Enforcement of Statutes regarding Women’s Rights; Federal 
versus State Law Relief. 
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NEWS RELEASE 

Contact: Vicky DiProva 

Executive Director, 

(312)988-6186 
diprovav@nawl org 

JoAnne A. Epps 

Co-Chair, Committee for the Evaluation of Supreme Court Nominees, 

(215) 204-8993 

joanne.epps@temple.edu 

Patricia Lee Refo, 

Co-Chair, Committee for the Evaluation of Supreme Court Nominees, 

(602) 382-6290 

prefo@swlaw.com 

FOR IMMEDIATE RELEASE BY THE NATIONAL ASSOCIATION OF WOMEN 
LAWYERS® 

NATIONAL ASSOCIATION OF WOMEN LAWYERS ("NAWL") ISSUES 
EVALUATION OF JUDGE SONIA SOTOMAYOR FOR THE POSITION OF 
ASSOCIATE JUSTICE OF THE UNITED STATES SUPREME COURT 

Washington, D.C., July 7, 2009 The National Association of Women Lawyers ("NAWL”) 
announced today that its Committee for the Evaluation of Supreme Court Nominees has found 
Judge Sonia Sotomayor “highly qualified” for the position of Associate Justice of the United 
States Supreme Court. The conclusion, based upon Judge Sotomayor’s intellectual capacity, her 
appropriate judicial temperament and her respect for established law and process, has been 
reported today to the Senate Judiciary Committee. 

The NAWL Committee, which includes a distinguished array of law professors, appellate 
practitioners and lawyers, founded its conclusion upon (i) a comprehensive review of Judge 
Sotomayor’s publicly available writings and decisions and (ii) in-depth personal interviews by 
Committee members with key individuals having information regarding Judge Sotomayor, the 
various roles she has fulfilled during the course of her professional life, and her treatment of 
litigants, attorneys, employees and colleagues, particularly those who are women. A copy of the 
Committee's Mi.ssion and Procedures and its previous statements about nominees to the United 
States Supreme Court may be found at www.nawl.org . 

During the course of the assessment, the NAWL Committee reviewed a substantial number of 
opinions drafted by Judge Sotomayor, including majority opinions, concurrences, dis.sents and 
opinions she wrote or joined in that were reviewed by the United States Supreme Court. 

Although the Committee emphasized review of cases that might be of particular importance to 
women, the members of the Committee did not limit their review, focusing on a wide range of 
criminal and civil issues. 

The Committee concluded that Judge Sotomayor consistently has displayed a superior intellectual 
capacity and a comprehensive understanding of the issues with which she was presented. Her 
ability to analyze statutory and case law was found to be excellent and her judicial reasoning 
sound. 
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In certain areas involving issues of importance to women and within the scope of the NAWL 
Committee’s review, such as domestic violence and reproductive choice, the Committee had no 
decisions of Judge Sotomayor to review. There were, however, many cases where the issues 
involved government-sponsored violence against women (arising in the asylum context) in w'hich 
Judge Sotomayor displayed a sensitive understanding of the impact of forced sterilization and 
forced abortion on mothers and their partners. Similarly, Judge Sotomayor displayed great 
knowledge and understanding of the impact of gender and race-based comments and behavior in 
the workplace, although her sensitivity to the plight of the plaintiffs in these cases did not 
necessarily translate into findings favoring those individuals unless a solid basis in law existed on 
which to base their claims. 

Judge Sotomayor’s decisions and the information developed by the NAWL Committee 
demonstrate that while Judge Sotomayor is not afraid to di.sagree with her colleagues if her legal 
analysis leads her there, she has a strong preference for following judicial precedent. The 
information developed by the Committee also establishes her lack of gender, racial, ethnic or 
religious bias and her willingness to maintain an open mind, deciding cases on the record before 
her. 

Importantly, the Committee found Judge Sotomayor’s judicial temperament to be appropriate. 

She is generous in her explanations to pro se litigants while at the same time enforcing legal 
procedure and principles. She was found to have treated all litigants, attorneys, court personnel, 
and, in particular for the Committee's review, women in the courts, with the utmost respect and 
professionalism in and out of the courtroom. 

The Committee, therefore, concluded that Judge Sotomayor has the intellectual capacity, the 
appropriate judicial temperament and respect for established law and process needed to be an 
effective Supreme Court Justice and is highly qualified to serve as an Associate Justice of the 
United States Supreme Court. 

NAWI/s conclusion has been reported to Senator Patrick Leahy and the Senate Judiciary 
Committee today. 


The National Association of Women Lawyers is the leading national voluntary organization 
devoted to the interests of women lawyers and women's rights. Founded over 100 years ago, 
NAWL has members in all 50 states and engages in a variety of programs and activities to 
advance its mission. Members of the NAWL Committee for the Evaluation of Supreme Court 
Nominees are appointed by the President of NAWL and include a distinguished array of law 
professors, appellate practitioners and lawyers concentrating in litigation, with diverse 
backgrounds from around the country and who work in a variety of professional settings. The 
Committee independently reviews and evaluates the qualifications of each Presidential nominee 
to the United States Supreme Court with an emphasis on laws and decisions regarding women's 
rights or that have a special impact on women. More information may be found at www.nawl.ora. 


### 
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NCJ^ 

National Council of Jewish Women 


Ntwltorti OAct 

47S RMcnMe Drive. SuNa S20 

NawTorkNY lOMS 

Tri 21264$ 4048 

^212 MS 7466 

Ifna* 

WnNnpan Oftce 
1 707 L Street NWSsa.'S ISO 
WU7dAftort.DC 200M-420i 
Tel 202 296 2S88 
Fu 202 311 7792 
Imal •eOon^aqiMOc.o*^ 


July 13.2009 


The Honorable Patrick Leahy 
Chairman, Senate Judiciary Committee 
433 Russell Senate Office Building 
Washington. DC 20510 


The Honorable Jeff Sessions 
Ranking Member. Senate Judiciary Committee 
335 Russdl Senate Office Buildir^ 
Washington. DC 205 10 


tfrartOMca 

NQW Mmrch IncOtuo br 

(immcfoA kt Muaifon. Room 267 

It efa rwa Uwwer^l m Hl Scoptn 

JenmbAvbrMflSOS 

Td *72 2 6882 308 

Fm9722S8I3264 

Emdi nc|«4»r>el@pm8coim 

Wc8 wAtrwACJwotf 


Dear Senaters; 

I am writing on behalf of the 90.000 members and supporters of the National Council of Jewish 
Women, are deeply convnioed to ensuring chat Supreme Court Justices are hir and preserve 
and uphold our fundamental constitutional rights, including our right to reproductive freedom, in 
this spirit, we ask you to give full, feir. and timely consideration to the nomination of Judge Sonia 
Socomayor to the court. 


For the Senate, the process of exercising Its constitutional duty to advise and consent to the 
nomination of members of the US Supreme Court is of foremost importance. Of all the acts the 
Senate may peKorm, die confirmation of a nominee to the Supreme Court will have the most long* 
lasting eff^t. We urge the Senate Judiciary Commiccee to examine the record of Judge Sotomayor 
with due dHigencc tittt focuses on her record and does not seek to obstruct her confirmation 
merely to make a poliocal point. 


Judge Sotomayor brings more judicial experience than any ocher nominee for die court in the last 
1 00 years. She also brings the perspective of a local prosecutor and chat of a litigator in private 
practice on tntdieccual property issues. She had a scdlar academic record both during her yeara at 
Princeton and at Yale Law School. AR of these were achieved with the support of a family of modest 
means and by dint of her own talent and hard work. 


judge Soptomayor's record on the bench is one of moderation and respect for the law. She has won 
bipartisan support from colleagues who know her from her various roles prior to and after joining 
the USA Court of Appeals for the Second Ctreuie She deserves a thorou^ airing of her record, 
carried out by ti>c Senate with due regard for the dignity of the office to which she is nominated. 


Sincerely. 




Nancy Ratzan 

Cc Members of the Senate ^diciary Committee 
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National District Attorneys Association 
44 Cana! Center Piaza, Suite 110, Alexandria, Virginia 22314 
703.549.9222 / 70 3,863.31 95Fax 
WWW. ndaa.org 


June 8, 2009 


The Honorable Patrick Leahy 
Chairman 

The Honorable Jeff Sessions 
Ranking Member 
Senate Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 205 1 0 

Dear Senator Leahy and Ranking Member Sessions: 

On behalf of the National District Attorneys Association, the oldest and largest 
organization representing America's state and local prosecutors, we offer our full support for the 
nomination of the Honorable Sonia Sotomayor to become the next Associate Justice of the United 
States Supreme Court. 

Because state and local prosecutors handle 95% of the criminal prosecutions nationally, 
rulings by the Supreme Court have far-reaching, serious impacts upon criminal cases in state 
courthouses across the country. As former prosecutors yourselves, you have a unique 
appreciation of our concerns. 

We practice where the law is truly tested: not in the deliberative atmosphere of an appellate 
courtroom, but on the streets where police must make split-second choices in dangerous situations 
and in trial court situations that sometimes give prosecutors and police only a moment to analyze 
and react. It Is important to the National District Attorneys Association, and to the tens of 
thousands of prosecutors we represent, that the next Supreme Counjustice be well steeped in the 
law and Its practical applications. 

I have had the opportunity to review the judicial record of Judge Sotomayor, particularly 
in areas important to prosecutors such as criminal and constitutional law. Through her rulings, 
Judge Sotomayor reveals a deep understanding of the law. As a prosecutor, I find her to employ a 
thoughtful anaiy.sis of legal precedent and the rule of law and apply that law to the specific facts 
of each case. 

Just as important as her sophisticated knowledge of the law, as a former prosecutor and 
trial court judge Judge Sotomayor displays an understanding of the impact of those laws on law 
enforcement, victims and defendants. In interviews with prosecutors who served with Judge 
Sotomayor in the Manhattan District Attorney’s office. Judge Sotomayor has often been 
described as a “tough and fearless” prosecutor. She vigorously and effectively prosecuted child 
pomographers, murderers, burglars and many other “street crimes” in the heart of New York 
City. She worked closely with law enforcement, deconstructed complex crimes, interviewed 
witnesses and investigated crime scenes. That kind of legal experience, combined with her 1 7 
years on the federal bench, provide Judge Sotomayor with unique and unprecedented 
qualifications to be on the Supreme Court. 


To Be the Voice of America's Prosecutors and to Support Their Efforts to Protect the Rights and Safety of the People 
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Judge Sotomayor’s depth of experience with all aspects of the law - as a prosecutor, a 
private litigator, a District Court Judge and as a Federal Judge - has made her into an exemplar)' 
judge and an outstanding nominee to serve on our nation’s highest court. She possesses wisdom, 
intelligence and a real world training that would bring important insight to Supreme Court 
decisions. The National District Attorneys As^ciation believes that Judge Sotomayor would be a 
welcome addition to the Supreme Court. 

We are happy to olTer our ftiil support for Judge Sotomayor’s nomination to serve as a Supreme 
Court Associate Justice and encourage her swift nomination by the Senate. 

Sincerely, 


Joseph 1. Cassilly 
President 


TOTAL P.003 
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NATIONAL 

FRATERNAL ORDER OF POLICE 


309 M^SACHUSETTSAVE.. N.E. 
WASHB<6T0N. DC 200)2 
PHCWIE 202^7-8189 • FAX 202-547-8103 


CHUCK CANTERBURY 

NATIONAL PRESIDENT 


9 June 2009 


JAMES 0. PASCO. JR. 

EXECUTIVE DIRECTOR 


The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciaiy 
United States Senate 
Washington, DC 20510 

Dear Mr. Chairman and Senator Sessions, 


The Honorable Jefferson B. Sessions III 
Ranking Member 
Committee on the Judiciary 
United States Senate 
Washington, DC 20510 


I am writing on behalf of the members of the Fraternal Order of Police to advise you of our 
support for the nomination of Judge Sonia M. Sotomayor to join the Supreme Court of the 
United States. 


Following her graduation from Yale Law School, Judge Sotomayor joined the District Attorney’s 
office in Manhattan, where she tried dozens of cases during her tenure, including winning a 
conviction of the “Tarzan murderer”. She worked closely with rank-and-file law enforcement 
officers during her time as a prosecutor, and was described by the legendary Manhattan District 
Attorney Robert Morgenthau as ^ ‘‘fearless and effective prosecutor,” 

After spending some time in private practice, Judge Sotomayor returned to public service and 
was nominated by President George H. W. Bush for a seat on the U.S. District Court for the 
Southern District of New York. TTie Committee on the Judiciary unanimously approved her 
nomination, and she was confirmed in the Senate by unanimous consent. Upon confirmation, 
Judge Sotomayor became the youngest sitting judge in the Southern District of New York. 

Her first high profile case involved a labor \ssueSilverman v. Major League Baseball Player 
Relations Committee, Inc. By issuing an injunction preventing the owners from imposing a new 
collective bargaining agreement, it can be argued that Judge Sotomayor helped save baseball, and 
certainly baseball fans, from a long, drawn out labor dispute. 

In 1998, she was named to the U.S. Court of Appeals for the Second Circuit, one of the most 
demanding circuits in the country, by President William J. Clinton, As an appellate judge, she 
has participated in over 3000 panel decisions and authored roughly 400 opinions, handling 
difficult issues of constitutional law, complex procedural matters, and lawsuits involving 
complicated business organizations. Over the course of her career, she has demonstrated herself 
to be a shaip and fact-driven jurist, analyzing each case on its merits and weiring the facts 
before rendering any decision. 


^BUILDING ON A PROUD TRAD 


r/o/v— 
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While her mling in Ricci v. Destefano has been getting most of the media attention, we would 
like to bring another case to your attention, Pappas v. The City of New York, el al. New York 
City Police Officer Thomas Pappas was fired for distributing through the U.S. mail racially 
offensive material tfom his home. While the Second Circuit upheld the tennination of Officer 
Pappas, Judge Sotomayor dissented noting that his First Amendment rights took precedence 
because he did not occupy a high-level supervisory, confidential or policymaking role within the 
department. 

In other cases which came before her, both civil and criminal. Judge Sotomayor has often sided 
with law enforcement officers acting in good faith by upholding convictions on appeal. It is clear 
that she weighs the facts in evidence and makes her rulings based on the merits of the case. She 
is a model jurist-tough, fair-minded, and mindful of the constitutionally protections afforded to 
all U.S. citizens. 

1 believe that the President has made an excellent choice in naming Judge Sonia S. Sotomayor to 
the Supreme Court of the United States and, on behalf of the more than 327,000 members of the 
Fraternal Order of Police, I am proud to endorse her nomination. If I can be of any additional 
support on this matter, please do not hesitate to contact me or Executive Director Jim Pasco in 
my Washington, D.C. office. 


Sincerely, 

^hC: 


Chuck Canterbury 
National President 
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NHCLC 


National Hispanic Christian 
Leadership Conference 


The Honorable Patrick J. Leahy, Chairman 

Committee on the Judiciary 

United States Senate 

433 Russell Senate Office Building 

Washington, D.C. 20510 

The Honorable Jeff Sessions 
Committee on the Judiciary 
United States Senate 
335 Russell Senate Office Building 
Washington, D.C. 20510 

Dear Chairman Leahy and Ranking Member Sessions: 


America's largest Hispanic Christian Organization, The National Hispanic Christian 
Leadership Conference (NHCLC), serving approximately 16 million Hispanic American 
Born Again Believers via 25,434 member churches, hereby endorses judge Sonia 
Sotomayor's nomination to the Supreme Court. 

We commend President Obama’s selection of Sotomayor as a brilliant exercise in 
pragmatism and moderation. First, as Hispanic Americans, we celebrate her nomination. 
Her journey is our collective journey. Sotomayor stands as a model to all our Hispanic 
young people throughout America that faith, family and education can overcome the most 
difficult of environments and economic circumstances. 

More importantly, as Americans concerned with judicial activism and defacto 
legislation from many sectors of our judiciary, Sotomayor reflects, via her career on the 
bench, the type of tempered restraint and moderation necessary for appropriate 
application of the rule of law. Without a doubt, judge Sotomayor serves with a moderate 
voice without displays of bias towards any party based on affiliation, background, sex, color or 
religion. Judge Sotomayor’s over 700 decisions stand as testimony of a commitment and respect 
for the rule of law, particularly the importance of stare decisis. 

As an organization serving America’s largest minority group and the fastest growing 
religious demographic, we seek to reconcile both the vertical and horizontal planes of the 
Christian message. As we serve both matters of the soul and community, religious liberties stand 
as an issue of utmost concern for our constituents. Judge Sotomayor’s rulings affirm 
Constitutional safeguards for those liberties. 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm01177 Fmt 6601 Sfmt 66' 


S:\GPO\HEARINGS\56940.TXT SJUD1 


PsN: CMORC 



1166 


In conclusion, even moderate and conservative evangelicals within our ranks find no 
reason to conclude that the nomination and confirmation of Judge Sonia Sotomayor would 
diminish the collective application of Constitutional rights and freedoms to a religious 
community committed to Life, Liberty and the Pursuit of Happiness. For that matter, we 
encourage the support of this nominee from both sides of the political aisle. 





Dr. Jesse Miranda 
CEO NHCLC 

President of Miranda Center for Hispanic Leadership 
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Member Organizations 

AmeriOB C.l. Fonim <rf the 
United Sum 

ASPIRA Association. Inc. 

Cuban AmericBn N’adMia! 
Couadl 

Dominican Amerlcui 
Nabona) Roundtable 

Hispanic Association of 
Colleges and Universities 

Hispanic FccmatioB 

Hispanic Madonal Bar 
AsaociBtion 

Labor Council for lalis 
Americas Advancement 

League of United Latin 
Amcricu Ciliaeos 

Mcskaa Aiaerieta Legal 
Defense and Educational 
Fund 

MANA, A National Latina 
Organiatien 

National Association of 
Hlspuilc FalenO Eieeulives 

NationBi Assodados ot 
Hispanic Publications 

Nadonal AseociaUon of 
LatitK) Elected ORIdals 

Naltooal Conference of 
Puerto Rkaa Women, tnc. 

NatioBal Couacii of La Raa 

Natioaal Hispanic Caucus of 
State Legislators 

NadoaiU Hispanic Council 
<H) Aging 

Nationd Htqwnic 
Eavironmental Council 

Nadqoad Hispaaic 
FoundaiiM for the ArU 

Nabosal Hspaok Medical 
Aaw^lion 

Natioaal Hispank Media 
CoaiIMn 

Nathmal IMAGE, lac. 

Natlonii tnadbU (Or Latfna 
Policy 

Naikmid Puerto Rksn 
CoaUtlon 

Setf-ReUajMc FwndatkM 

SEA ioba Ibr Progresa- 
Natlonai 

Southwest Voter 
Registratloa EduosNan 

United States Hispanic 
ChanAer of Comttterce 

United Slates HUpanic 
l.cadeiahlp Institute 

United ^les-Metlco 
Chamber of Commerce 
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June 9, 2009 


The Honorable Patrick Leahy 
Chairman 

United States Senate 
Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Senator Leahy: 

The National Hispanic Leadership Agenda (NHLA), comprised of thirty-one of the leading national 
and regional Hispanic civil rights and public policy organizations, representing a diverse Latino 
community and millions of members nationwide, would like to request a meeting regarding the 
nomination of Judge Sonia Sotomayor to become the next United States Supreme Court Justice, As 
community advocates with a vested interest in serving the public good, members of our coalition 
would like to meet with you and discuss Judge Sotomayor’s nomination. NHLA represents a vast 
array of constituencies that include veterans, academics, legal experts, labor activists, federal 
employees, elected officials, medical professionals and members of the media, among many other 
community leaders who unequivocally support the nomination of Judge Sotomayor based on the 
merits of her judicial record and overall experience. 

The NHLA nussion and objectives call for providing a clearinghouse of information to the Hispanic 
community; providing a unified voice on relevant issues; and providing a much needed voice on 
legislative issues that have direct Implications for our members nationwide. The composition of 
NHLA includes groups with Mexican, Puerto Rican, Dominican, and Cuban leadership, as well as the 
membership of countless other Hispanic and Latin-American interests. The common issues of 
education, civil rights, immigration, economic empowerment, health, and government accountability 
transcend ethnic origin and racial identity, as evidenced by the breadth of these different groups. The 
Hispanic community is larger and more diverse than ever, numbering close to 50 million persons and 
making up over 16% of the combined population of the United States, Puerto Rico, and the United 
States territories. 

We look forward to your response as we would like to schedule meetings for the week of June 15th- 
19*. Should you have any questions, please contact Alma Morales RIojas, Secretary/Treasurer of the 
National Hispanic Leadership Agenda and President and CEO of MANA, A National Latina 
Organization at 202-833-0060 or via email at MANACEO@aol.com or Jame.s Albino, Director, 
Hispanic Federation at 202-5 10-0747 or via email at ialbinQ@hispanjcfederation.org . 

Sincerely, 


Dr. Gabriela D. Lemus 
Chair, NHLA Board of Directors 
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FRIDAY, JULY 10, 2009 



STUART TAYLOR JR.: COIVlIViENTARY 

How Ricci Almost Disappeared 

Updated at 6:30 p.m. 

For all the publicity about the Supreme Court's 5-4 reversal of Judge Sonia Sotomayor's 
decision (with two colleagues) to reject a discrimination suit by a group of firefighters against 
New Haven, Conn., one curious aspect of the case has been largely overlooked. 

That is the likelihood that but for a chance discovery by a fourth member of the and Circuit 
Court of Appeals, the now-triumphant 18 firefighters (17 white and one Hispanic) might well 
have seen their case, Ricci u. DeStefaao, disappear into obscurity', with no triumph, no national 
publicity and no Supreme Court review. 

The reason is that by electing on Feb. 15, 2008, to dispose of the case by a cursory, unsigned 
summary order. Judges Sotomayor, Rosemary Pooler and Robert Sack avoided circulating 
the decision in a way likely to bring it to the attention of other and Circuit Judges, including the 
six who later voted to rehear the case. 

And if the Ricci case — which ended up producing one of the Supreme Court's most important 
race decisions in many years — had not come to the attention of those six judges, it would have 
been an unlikely candidate for Supreme Court review. The justices almost never review 
summary orders, which represent the unanimous judgment of three appellate judges that the 
case in question presents no important issues. 

The and Circuit and other appeals courts hear cases in three-judge panels, which almost always 
write full opinions in all significant cases. Those opinions, which are binding precedents, are 
routinely circulated to all other judges on the circuit, in part so that they can decide whether to 
request what is called a rehearing en banc by the entire appeals court. 

Not so summary orders. They do not become binding precedents, and in the 2nd Circuit they are 
not routinely circulated to the judges except in regular e-mails containing only case names and 
docket numbers. Those e-mails routinely go unread, on the assumption that all significant cases 
are disposed of by full opinions, according to people familiar with 2nd Circuit practice. 

In any event, any 2nd Circuit judge who had chanced to find and read the panel's summary 
order in Ricci would have found only the vaguest indication what the case was about. 
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But the case came to the attention of one judge, Jose Cabranes, anyway, through a report in 
the New Haven Register, It quoted a complaint by Karen Lee Torre, the firefighters' lawyer, 
that she had expected '"a reasoned legal opinion,' instead of an unpublished summary order, 'on 
what I saw as the most significant race case to come before the Circuit Court in 20 years."' 

According to 2nd Circuit sources, Cabranes, who lives in New Haven, saw the article and looked 
up the briefs and the earlier ruling against the firefighters by federal district Judge Janet 
Arterton. He decided that this was a veiy important case indeed, and made a rare request for 
the full 2nd Circuit to hold an en banc rehearing. 

(In response to an e-mail from me, Cabranes declined to comment.) 

Cabranes, like Sotomayor a Clinton appointee of Puerto Rican heritage — and once a mentor to 
her — was outvoted by 7-6, with the more liberal judges (including Sotomayor) in the majority. 
But by publishing a blistering June 12, 2008, dissent Cabranes brought the case forcefully to the 
attention of the Supreme Court. 

By that time, Torre had filed a petition for certiorari with the court, a fairly unusual move in a 
case involving impecunious clients because of the long odds against success. Those odds seemed 
especially long in this case. Not only had the panel branded it as insignificant, but the justices 
usually review cases to resolve conflicts among precedents set by different appeals courts — and 
a summary order sets no precedent. 

Enter Judge Cabranes. In his dissent, he accused the Sotomayor panel of having "failed to 
grapple with the questions of exceptional importance raised in this appeal," and he urged the 
Supreme Court to do so. He stressed that despite the unusually long and detailed briefs, 
arguments and factual record, the panel's "perfunctory disposition" oddly contained "no 
reference whatsoever to the constitutional claims at the core of this case." Cabranes also 
suggested that the case might involve "an unconstitutional racial quota or set-aside." 

Some of the seven judges who voted to deny rehearing, including Sotomayor, responded that 
(among other things) the panel's decision had been dictated by past 2nd Circuit precedents. 
Cabranes disputed this. 

There has been much speculation about what Adam Liptak of the New York Times tlcscribcd 
on May 26 as the Sotomayor panel's "remarkably cursory" and "baffling" treatment of the case, 
which Liptak said "bristles with interesting and important legal questions about how the 
government may take account of race in employment." 

Liptak later reported that "according to court personnel familiar with some of the internal 
discussions of the case, the three judges had difficulty finding consensus, with Judge Sack the 
most reluctant to join a decision affirming the district court. Judge Pooler, as the presiding 
judge, took the leading role in fashioning the compromise. The use of a summary order, which 
ordinarily cannot be cited as precedent, was part of that compromise." 
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But if that's what happened, it might be difficult to square the panel's action with the 2nd 
Circuit's Local Rule 32,i(a). That rule provides that panels may rule "by summary order instead 
of by opinion" only "in those cases in which decision is unanimous and each judge of the panel 
believes that no jurisprudential purpose would be served by an opinion (i.e., a ruling having 
precedential effect)." 

In response to e-mails from me asking each of the three panel members why they had proceeded 
by summary order, Chief Judge Dennis Jacobs of the 2nd Circuit called and explained that the 
judges don't comment on case deliberations except in their published opinions. 

Whether that will be Judge Sotomayor's answer when she is asked about the Ricci summary 
order in next week’s Senate Judiciary Committee hearing remains to be seen. 

CORRECTION: The initial version of this post erred in stating that the cost of printing the 
required number of copies of a petition for certiorari is typically "$20,ooo-plus. "In fact, the 
cost is typically $j,ooo-$s,ooo, although it was much more in the firefighters' case because 
they included voluminous materials from the record in the appendix to their petition. 
CATEGORIES: 


Stuart Taylor Jr.: ConuiicrUarv 
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STUART TAYLOR JR.: COMMENTARY 

Justices Reject Sotomayor Position 9-0 — But Bigger 
Battles Loom 

The Supreme Court's predictable 5-4 vote to reverse the decision by Judge Sonia Sotomayor 
and two federal appeals court colleagues against 17 white (and one Hispanic) plaintiffs in the 
now-famous New Haven, Conn., firefighters decision does not by itself prove that the Sotomayor 
position was unreasonable. 

After all, it was hardly to be expected that the five more conservative justices — who held that 
the city had violated the 1964 Civil Rights Act by refusing to promote the firefighters with the 
highest scores on a job-related promotional exam because none were black — would endorse an 
Obama nominee’s ruling to the contrary. 

What's more striking is that the court was unanimous in rejecting the Sotomayor panel's specific 
holding. Her holding was that New Haven's decision to spurn the test results must be upheld 
based solely on the fact that highly disproportionate numbers of blacks had done badly on the 
exam and might file a "disparate-impact" lawsuit — regardless of whether the exam was valid or 
the lawsuit could succeed. 

This position is so hard to defend, in my view, that I hazarded a prediction in my .Tune 13 
column: "Whichever way the Supreme Court rules in the case later this month, I will be 
surprised if a single justice explicitly approves the specific, quota-friendly logic of the 
Sotomayor-endorsed... opinion" by U.S. District Judge Janet Arterton. 

Unlike some of my predictions, this one proved out. In fact, even Justice Ruth Bader 
Ginsburg's 39-page dissent for the four more liberal justices quietly but unmistakably rejected 
the Sotomayor-endorsed position that disparate racial results alone justified New Haven's 
decision to dump the promotional exam without even inquiring into whether it was fair and job- 
related. 

Justice Ginsburg also suggested clearly — as did the Obama Justice Department, in a friend-of- 
the-court brief — that the Sotomayor panel erred in upholding summary judgment for the city. 
Ginsburg said that the lower courts should have ordered a jury trial to weigh the evidence that 
the city's claimed motive — fear of losing a disparate impact suit by low-scoring black firefighters 
if it proceeded with the promotions — was a pretext. The jury's job would have been to consider 
evidence that the city's main motive had been to placate black political leaders who were part of 
Mayor John DeStefano's political base. 
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Disparate-impact law, as codified by Congress in 1991, specifies that an employer whose 
qualifying exam or other selection criterion produces racially disparate results can be held liable 
for unintentional discrimination only if (i) the test is not "job-related... and consistent with 
business necessity," or (2) the employer is presented with and refuses to adopt another, 
similarly job-related test with less disparate impact. 

Contrary to the Sotomayor-endorsed opinion, the Ginsburg dissent states (on page 19) that an 
employer's decision to Jettison a promotional test under circumstances like this case would be 
legal only if the employer had "good cause to believe the [test] would not withstand examination 
for business necessity." 

Ginsburg added (on page 26 and page 33) that "ordinarily, a remand for fresh consideration" 
would be proper because the lower courts (including Judge Sotomayor) had not carefully 
considered the evidence of "pretext" and racial politics. 

To be sure, Justice Ginsburg also found (against the clear weight of the evidence, in my view) 
that New Haven did have good cause to believe that the test was invalid. She also said that if 
ether party was to be granted summary judgment, it should have been the city, and that the 
Supreme Court majority had erred in awarding summary judgment to the high-scoring 
plaintiffs. 

But as a matter of law, the difference between the Sotomayor position and the Supreme Court 
dissenters' position is nonetheless important and revealing. 

Both, in my view, would risk converting disparate-impact law into an engine of overt 
discrimination against high-scoring groups across the country and allow racial politics and 
racial quotas to masquerade as voluntary compliance with the law. 

But while Ginsburg at least required the city to produce some evidence that the test was invalid, 
the Sotomayor panel required no such evidence at all. Its logic would thus provide irresistible 
incentives for employers to abandon any and all tests on which disproportionate numbers of 
protected minorities have low scores. 

And racially disparate scores on virtually all objective tests are unfortunately the norm, not the 
exception. It's not hard to understand why: Studies have long showed that because of unequal 
educational opportunities and cultural differences, the average black high-school senior has 
learned no more than the average white eighth-grader — and considerably less than the average 
white senior. 

Of course, this would be no Justification for basing promotions on test scores that have little 
relationship to the requirements of the job. But the New Haven exam was clearly job-related and 
carefully developed to insure race-neutrality, as the majority opinion of Justice Anthony 
Kennedy detailed. 
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To be sure, as Ginsburg argued, alleged imperfections in the New Haven test were attacked by 
black firefighters, city officials, and others after the fact. But every written and oral objective test 
ever devised can be similarly attacked as imperfect. If the law were as Judge Sotomayor ruled, 
no employer could ever safely proceed with promotions based on any test on which minorities 
fared badly. 

The broader questions lying behind the New Haven case are whether this nation will ever get 
beyond racial preferences and quotas such as those encouraged by both the Sotomayor and the 
Ginsburg positions, and whether it will ever realize Dr. Martin Luther King's dream of a 
nation where people are judged not by the color of their skins, but by the content of their 
characters. 

Justice Ginsburg's prediction that the New Haven decision "will not have staying power" seems 
to reflect a conviction that the nondiscrimination ideal articulated by Dr. King should be put on 
hold for the indefinite future, if not forever. Judge Sotomayor's position in the case, and some of 
her off-the-bench pronouncements, suggest the same even more strongly. 

President Obama's campaign rhetoric about getting away from identity politics and racial 
spoils seemed to promise something rather different. 
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NATIONAL LATINO PEACE OFFICERS ASSOCIATION®tm 
P.O. Box 23159 
SantaAna.CA 92711-3159 
wvyw.iilpoa.org 


May 26, 2009 

Presidsnt Barack Obama 
The White House 
1 600 Pennsylvania Avenue N W 
Washington, D.C. 20500 

R£; Honorable Sonia Sotomayor 

Dear Mr. President: 

1 am writing on behalf of the men and women of the National Latino Peace Officers 
Association (NLPOA) to unanimously support the appointment of the Honorable Sonia 
Sotomayor, Judge with the United States Court of Appeals for the Second District, as 
the next Justice of the Supreme Court of the United Slates. 

The NLPOA supports Judge Sonia Sotomayor because she has a long and distinguished 
career on the federal bench as well as having the depth and breadth of legal experience 
of all levels of the judicial system. She brings a lifelong commitment to equality, justice, 
and opportunity, and has earned the respect of all her colleagues being in one of the 
most demanding appeals circuits in America; the Second Circuit. 

She brings excellent credentials to this position, with a Juris Doctorate from Yale Law 
and completing her undergraduate work at Princeton, graduating summa cum laude. 
With over 30 years experience in handling a wide range of substantial civil and criminal 
cases, Judge Sotomayor has a disUnguished record of professional accomplishments as 
judge, prosecutor, and community leader. 

The NLPOA enthusiastically supports Judge Sonia Sotomayor as the next Supreme 
Court Justice of the United States of America. 

If you have a need for additional information please feci free to contact me. 


Respectfully, 

Art Acevedo 

NLPOA National President 
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NATIONAL ORGANIZATION OF 
BLACK LAW ENFORCEMENT EXECUTIVES 

HUBERT T. BELL., JR. OFFICE COMPLEX 
4609 PINECREST OFFICE PARK DR. - SUITE F 
ALEXANDRIA, VA 223 1 2- 1442 
(703) 658-1529' FAX: (703) 658-9479 
Website: http/www.noblenationat.of^ 


The Honorable Patrick L Leahy 
United States Senate 
433 Russell Senate Office Building 
Wasliington, DC 20510 

Dear Senators Leahy and Sessions: 

The National Organi 2 ation of Black Law Enforcement Executives (NOBLE), an organization of approximately 
3,000 primarily African American law enforcemcm CEOs and command level officials writes to express ite support 
for President Barack Obama’s nomination of US District Cotut Judge Sonya Sotomayor as Associate Justice of the 
US Supreme Court, 

It is critically important to NOBLE, that a Supreme Court justice exercises the ability to interpret the Constitution in 
a manner that rcspecB the fundamental rights of all people, and that is fair. Judge Sotomayor has credible service; 
her irwsition from local prosecutor, to US District Court judge, toUS Appeals Court jurist has afforded her the 
opportunity to experience die breadth of criminal, civil and administrative law issues. The critical issues involving 
the dialectical contradictions of inequities and fairness across the spectrum of employment, education, housing, the 
status of juvenile offenders and the enforcement of law are of deep concern to us and are issues that we believe she 
will be sensitive to. 

Furthermore, as the cases before the Court become more challenging, and with science and technology related issues 
advancing at such a rapid pace, we believe that Judge Sotomayor is imminently qualified to look at our 200 year-old 
Constitution in a manner toat Is relevant to today’s world. It is interesting to note a recent White House Press Office 
statistic, “If confirmed, Sotomayor would bring more federal judicial experience to ihe Supreme Court than any 
justice in 1 00 years, and more overall judicial experience than anyone confirmed for the Court In the past 70 years”. 

Law enforcement is a profession that is constantly evolving and we believe that there is a seat among the top of that 
criminal justice system for this great American. We trust (hat the Senate will look at her character and act quickly on 
her confirmation. 

Respectfully, 


The Honorable Jeff Sessions 
United States Senate 
335 Russell Senate Office Building 
Washington, DC 20510 



June 8, 2009 


Joseph A. McMillan 
National President 

Cc: U.S. Senate Judiciary Committee Members 


06/12/2009 4:34PM 
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National 

Puerto 

Rican 

Coalition, 

Inc.® 


July 13. 2009 

Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
433 Russell Senate OfEce Building 
Washington, DC 20510 


Honorable Jelf Sessions 

Ranking Member 

Conranittee on the Judiciary 

United States Senate 

335 Russell Senate Office Building 

Washington, DC 20510 


Dear Chauinan Leahy and Ranking Member Sessions: 

On behalf of the National Puerto Rican Coalition Inc. (NPRC), representing the 
interests of over 8 million U.S. citizens in the states and Puerto Rico, I would like to 
express our full and enthusiastic support for the confirmation of the Honorable Judge 
Sonia Sotomayor to the United States Supreme Court. Her personal and professiontd 
experiences make her uniquely sensitive and qualified to address the concerns of all 
Americans in our nation’s liighest court. 


Judge Sotomayor’s personal story of growing up as a daughter of Puerto Rican 
parents in a Bronx housing project, and eventually going on to study in Princeton and 
Yale, is an authentic reflection of the power for motivated and talented people in our 
society to overcome hardship and achieve success. This experience allows her a 
profound sensitivity to the challenging conditions of life which are the reality for a 
significant portion of the U.S. population and will provide her with a unique 
perspective on how to justly and equally apply our nation’s laws. 


In her professional life Judge Sotomayor’s legal career has included not only 
criminal prosecution and commercial litigation, but also academia and appointment 
to the federal bench. For the past ten years, her intellect, integrity, and consensus- 
building have made her a hi^y respected jurist on the Second Circuit This 
followed a distinguished career as a federal trial judge, during which Judge 
Sotomayor's pragmatism and resolve brought the national baseball strike to an end 
that satisfied all parties. She then taught for over nine years at the New York 
University School of Law and at Columbia Law School and has been a mentor to 
hundreds of attorneys and students as well as a member of the Puerto Rican and the 
Hispanic National Bar Associations. This w'ealth of experience has impressed upon 
her both die law 's potential, as well as its limits. Since her nomination was 
announced she has received endorsements and praise firom across the country. 

As the Senate holds confirmation hearings, NPRC will be watching carefully to 
ensure that the Senate treats Judge Sotomayor fairly. Our organization firmly 
believes that Judge Sotomayor is the best choice for our country’s next Supreme 
Court Justice. Therefore, NPRC will include her confirmation vote as part of our 
NPRC Community Accountability Rating. I hope and trust that you and your 
colleagues will enthusiastically support her nomination. 


1 100 C Street, N.W. 

Suite 805 

Washingtoo, DC 20005 
W; 202-223.3915 
F; 202429-2223 
Email; nprcfgmnrciric.nr^ 
Website; www.nprdnc.oTg 


Sincerely, 



Rafael Fantauzzi 
President & CEO 
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National Rifil Association of America 
Institute for Legislative Action 

11250 VVafles Mill Road 
Fairfax, Virginia 22030 



Office 0 / the Executive Director 

Chris W. Cox 


July?, 2009 


The Honorable Patrick J. Leahy 
Chairman 

U.S. Senate Committee on the Judiciaiy 
224 Dirksen Senate Office Building 
Washington. D.C. 20510 


The Honorable Jeff Sessions 
Ranking Member 

U.S. Senate Committee on the Judiciary 
1 52 Dirksen Senate Office Building 
Washington, D.C. 20510 


Dear Chairman Leahy and Ranking Member Sessions: 

I am writing to express the National Rifle Association’s very serious concerns 
about the nomination of Judge Sonia Sotomayor to the Supreme Court of the United 
States. 

We are particularly dismayed about the U.S. Court of Appeals for the Second 
Circuit’s recent decision in the case of Maloney v. Cuomo, which involved the 
application of the Second Amendment as a limit on state law, via incorporation of the 
Second Amendment through the Fourteenth Amendment’s Due Process Clause. Judge 
Sotomayor was on the panel that decided this case in a brief— and in our opinion, clearly 
incorrect — per curiam opinion. 

The Maloney panel claimed that “it is settled law. . .that the Second Amendment 
applies only to limitations the federal government seeks to impose on this right.” It based 
this ruling on the 1 886 case of Presser v. Illinois, decided long before the development of 
the Supreme Court’s modem incorporation doctrine. But as the Court made clear last 
year in District of Columbia v. Heller, post-Civi! War cases such as Presser “did not 
engage in the sort of Fourteenth Amendment inquiry required by our later cases,” 

Further, Presser (along with United States v. Cruikshank) only stands for the 
concept that the guarantees in the Bill of Rights do not apply directly to the States. As 
we have seen throughout the Supreme Court’s Twentieth Century jurisprudence, most of 
the Bill of Rights has been incorporated against the States through the Fourteenth 
lAmendment’s Due Process Clause, Thus, the failure of the Maloney panel to engage in a 
proper due process analysis of the Second Amendment is extremely troubling, to say the 
least. 


Tel; (703) 267.1140 • wmv.nrRila org • Fa.x: (703) 
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The Second Circuit’s decision (as well as the Seventh Circuit’s similarly flawed 
reasoning in Nat 7 Rifle Ass ’n of Am., Inc. v. City of Chicago) is at odds with the Ninth 
Circuit’s decision in Nordyke v. King, which did engage in a full Fourteenth Amendment 
analysis (again, as required by the Supreme Court in Heller). The Ninth Circuit held that 
while the Second Amendment does not apply to the states directly or through the 
Privileges or Immunities Clause, modem Fourteenth Amendment cases do require its 
incorporation through the Due Process Clause. This stark circuit split makes it highly 
likely that the Supreme Court will take up one or more of these cases in the immediate 
future, perhaps as soon as next term. 

In addition, Judge Sotomayor was a member of the panel in the case of United 
States V. Sanchez-Villar, where (in a summary opinion) the Second Circuit dismissed a 
Second Amendment challenge to New York State’s pistol licensing law. That panel, in a 
terse footnote, cited a previous Second Circuit case to claim that “the right to possess a 
gun is clearly not a fundamental right.” Since the precedent cited for that point is no 
longer valid in the wake of Heller, Judge Sotomayor should be asked whether she would 
take the same position today. 

The cases in which Judge Sotomayor has participated have been dismissive of the 
Second Amendment and have troubling implications for future cases that are certain to 
come before the Court. Therefore, we believe that America’s eighty million gun owners 
have good reason to worry about her views. We look forward to a full airing of her past 
decisions and judicial philosophy at the upcoming committee hearings, and urge you and 
all committee members to engage in the most serious questioning possible on these 
critical issues. 

Out of respect for the confirmation process, the NRA has not announced an 
official position on Judge Sotomayor’s confirmation. However, should her answers 
regarding the Second Amendment at the upcoming hearings be hostile or evasive, we will 
have no choice but to oppose her nomination to the Court. 

Finally, we would caution you against lending any credence to the endorsement of 
Judge Sotomayor’s nomination by organizations that falsely claim to represent gun 
owners, while promoting an anti-gun agenda. These front groups’ actions give them no 
credibility to speak on this nomination. 

Thank you for your attention to our concerns. Should you have any questions or 
wish to discuss further, please do not hesitate to call on me personally. 

Sincerely, 

Chris W. Cox 

Executive Director 


Cc: The Honorable Harry Reid, Senate Majority Leader 

The Honorable Mitch McConnell, Senate Republican Leader 
Members of the Senate Committee on the Judiciary 
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LETTER RELEASED TODAY: 

July 7, 2009 
Dear Senators: 

As Americans who have dedicated themselves to protecting the Second Amendment right of U.S. citizens 
to keep and bear arms, we urge you not to confirm Judge Sonia Sotomayor as the next associate justice of 
the United States Supreme Court. 

It is extremely important that a Supreme Court justice understand and appreciate the origin and meaning 
of the Second Amendment, a constitutional guarantee permanently enshrined in the Bill of Rights. Judge 
Sotomayor's record on the Second Amendment causes us grave concern over her treatment of this 
enumerated constitutional right. 

Last year, the Supreme Court decided the landmark case District of Columbia u. Heller, holding that the 
Second Amendment guarantees to all law-abiding, responsible citizens the individual right to keep and 
bear arms, particularly for self-defense. Following Heller, the Supreme Court is almost certain to decide 
next year whether the Second Amendment applie.s to states and local governments, as it does to the 
federal government (see NRA v. Chicago and McDonald y. Chicago.) 

Wliile on the Second Circuit, Judge Sotomayor revealed her views on the right to keep and bear arms in 
Maloney v. Cuomo, a case decided after Heller, yet holding that the Second Amendment is not a 
fundamental right, that it does not apply to the states, and that if an object is "designed primarily as a 
weapon" that is a sufficient basis for total prohibition even within the home. Earlier in a 2004 case, 

United States v. Sanche^-Villar, Sotomayor and two colleagues perfunctorily dismissed a Second 
Amendment claim holding that "the right to possess a gun is clearly not a fundamental right." Imagine if 
such a view were expressed about other ftmdamental rights guaranteed by the Bill of Rights, such as the 
I'irst, Fourth and Fifth Amendments. 

Surprisingly, Heller was a 5-4 decision, with some justices arguing that the Second Amendment does not 
apply to private citizens or that if it does, even a total gun ban could be upheld if a "legitimate 
governmental interest" could be found. The dissenting justices also found D.C.’s absolute ban on 
handguns within the home to be a "rea.sonable" restriction. If this had been the majority view, then any 
gun ban could be upheld, and the Second Amendment would be meaningless. 

The Second Amendment survives today by a single vote in the Supi'eme Court. Both its application to the 
states and whether there will be a meaningfully strict standard of review remain to be decided by the High 
Court. Judge Sotomayor has already revealed her views on tltese issues and we believe they are contrary to 
the intent and purposes of the Second Amendment and Bill of Rights. As Second Amendment leaders 
deeply concerned about preserving all ftmdamental rights for current and future generations of 
Americans, v\'e strongly oppose this nominee, and urge the Senate not to confirm Judge Sotomayor. 

Sincerely, 

Sandra S. Froman, Esq. 

Former President, National Rifle Association of America 
NRa‘\ Board of Directors and Executive Council 

Landis .Aden 

President, Arizona State Rifle & Pistol Association 
Scott L. Bacli, Esq. 

President, Association of New Jersey Rifle and Pistol Clubs 

The Honorable Bob Ban- 

Former Congres.sman, 7th Di.strict of Georgia 
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NRA Board of Directors 
Ken Blackwell 

Senior Fellow, Family Research Council 
NRA Board of Directors 

Rep. Jennifer R. Coffey, NREMT-1 

Representative, New Hampshire State House of Representatives 
Representative, New Hampshire General Court 
Director and National Coordinator, Second Amendment Sisters, Inc. 
Advisor, New Hampshire Pro-Gun Advisory’ Council 

Robert K. Corbin, Ksq. 

Former Attorney General, State of Arizona 

Former President of NRA and current member of NRA Executive Council 
Jim Dark 

Former Executive Director, 'i'exas State Rifle Association 
NRA Board of Directors 

Alan M. Gottlieb 

Chairman, Citizens Committee for the Right to Keep and Bear Arms 

Tom Gresham 
Host of ’‘Gun Talk" 

Nationally syndicated radio talk show 

Gene Hoffman, Jr. 

Chairman, The Calguns Foundation 

Susan Howard 
NR/\ Board of Directors 

Tom King 

President. New York State Rifle and Pistol Association 
NRA Board of Directors 

John T. Lee 

President, Tlie Pennsylvania Rifle and Pistol Association 

Owen P. Buz Mills 

President, Gunsite Academy, Inc. 

NICX Board of Directors 

Evan F, Nappen, Ksq. 

Corporate Counsel and Director, Pro-Gun New Hampshire, Inc. 

Grover G. Norquist 

President, Americans for J'ax Refoim 

NRA Board of Directors 

Sheriff Jay Printz 

Retired Sheriff and Coroner, Ravalli County', Montana 
Siiccessfiil plaintiff in U.S. Supreme Court case Piintz vs. U.S. 

NRA Board of Directors 

Todd J. Rathner 
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President, T. Jeffrey Safari Company 
NRA Board of Directors 

Wayne Anthony Ross, Esq. 

President, Alaska Gun Collectors Association 
Eormer Attorney General, State of Alaska 
NRA Board of Director.s 

Don Saba, Ph.D, 

Sierra Bioresearch 
NRA Board of Directors 

Robert E. Sanders, Esq. 

Former Assistant Director (Law Enforcement), Bureau of Alcohol, Tobacco and Firearms 
NRA Board of Directors 

Jon A. Standridge 
Brigadier General (USA Ret.) 

Joseph P. Tartaro 

President, Second Amendment Foundation 
.Jim Wallace 

Executive Director, Gun Owners’ Action League 


Current and past affiliations are for identification purposes only. 
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National Sheriffs’ Association 

1450 Duk« Street • Alexandria. VA 22314-3490 * 703-836-7827 * Pax 703-683-6541 
WWW.SHERtFFS.ORG* NSAMAlL@SffiIUFFS.ORG 


June 8, 2009 

The Honorable Patrick J. Leahy, Chair 
The Honorable Jeff Sessions, Ranking Member 
Senate Judiciary Committee 
Washington, D.G. 20510 

Dear Chairman Leahy and Ranki ng Member Sessions: 

On behalf of the Nati onal Sheriffs’ Association, we are writing to express our support for the 
nomination of Sonia Sotomayor to be the Associate Justice of the United S tates Supreme Court. 

As you know, in most jurisdictions, sheriffs have several responsibilities in the criminal Justice 
system including law enforcement and the adm inistration of our jails. Because of the sheriffs 
role in enforcing the law and admi nistering the jails, there are many occasions where the 
sheriffs duties are directly impacted by the actions of the United States Supreme Court. Sheriffs 
across the country can recite examples in our communities, where criminals have gone free 
because of technicali ties, in many cases, an overriding problem for law enforcement throughout 
the United States has been the courts — on the federal , state and local level, 

Because of the critical role that the court plays in our criminal justice system, the National 
Sheriffs' Association is urging the Senate to confirm Judge Sotomayor who we believe has the 
qualifications, judicial philosophy and commitment to Interpreting the Constitution with an 
abiding sense of fairness and justice. 

Judge Sonia Sotomayor's real world experience as a prosecutor who pursued justice for victims 
of violent crimes as well as a federal judge at both the district and circuit court levels with an 
unassailable integrity make her an ideal nominee to serve on the Supreme Court. We believe 
her judicial philosophy in c riminal justice to be sound and support her common sense approach 
in reviewing criminai cases. 

As one of the largest law enforcement organizations in the nation, the National Sheriffs’ 
Association is calling on the United States Senate to approve Sonia Sotomayor to be the next 
Associate Justice of United States Supreme Court. 

Respectfully, 

Sheriff David A, Goad Aaron D. Kennard 

President Executive Director 


Serving Our A'csio;* j Sheriffs Since / 940 
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NATIONAL 
WOMEN'S 
LAW CENTER 


EXPANDING THE POSSIBILITIES 


What the Ricci v. DeStefano Case Means for Women’s Rights 

In Ricci V DeStefano (07-1428), the Supreme Court held that where an employer seeks to 
set aside w'hat it believes to be a discriminatory' test or practice, the employer must have 
“a strong basis in evidence” - that is, that the employer will be subject to Title Vll 
liability because the test adversely impacts individuals based on their sex, race, national 
origin or religion, and that the test is not job-related or consistent with business 
necessity,” or that there was “an equally valid, less-discriminatory alternative that served 
the City’s needs but that the City refused to adopt.” 

The Court’s mling creates a new hurdle for employers that wish to voluntarily avoid the 
use of discriminatory tests. But the ruling recognized that consistent with this heightened 
standard employers are still obligated by Title 'Vll to take steps to remove both 
intentional discrimination and unjustified discriminatory practices. It therefore is critical 
that employers identify effective ways to craft fair entry and promotional exams to ensure 
that Title Vll remains an effective tool to open doors previously closed to employment to 
women and people of color. 

Women’s entry into nontraditional occupations, such as firefighting, police work or 
construction, was made possible in large part by challenges to a variety of recruitment, 
hiring, and promotion practices that adversely affected women - challenges brought 
under the Title Vll “disparate impact” theory of discrimination - that likely would have 
otherwise remained unchanged. Importantly, the Court’s decision preserves such 
challenges and requires on employers to continue to ensure that their tests and other 
selection criteria do not artificially exclude women or minorities. 

1. Background on Ricci v. DeStefano 

In 2003, the City of New Haven administered written and oral promotional examinations 
for captain and lieutenant positions in its fire department. Based on the results, no 
Hispanic or African American applicants were eligible for the available lieutenant 
positions, and only two Hi.spanic and no African Americans were eligible for the captain 
positions. And no women of any race were eligible for promotion. Following hearings 
before the City’s Civil Service Board, the Board determined that it should not certify the 
exam results for promotions, believing that the City could be in violation of Title Vll of 
the Civil Rights Act of 1964, which bars discrimination in employment based on race, 
color, sex, national origin and religion, if it made promotions based on the results of a 
flawed exam.. 

The City would not have been able to justify its use of the exam if it could not show that 
the exam was both job-related and consistent with its business needs. The City also 
considered testimony about alternative approaches to the exam. Testing experts offered 
evidence that other methods of testing candidates for promotion were available and 


With the law on your side, great things are possible. 
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suggested that alternative tests might not have an adverse effect on minority candidates. 
Twenty white firefighters, including one Hispanic firefighter, filed suit, claiming that the 
decision by the City to not certify the results was reverse discrimination. 

The district court rejected the firefighters’ arguments that the City was required to certify 
the results of a test that it believed violated Title VII. A panel of the Court of Appeals for 
the Second Circuit affirmed the district court decision in a summary order, and the full 
Circuit denied rehearing of the panel’s decision. The firefighters petitioned for certiorari, 
and the Supreme Court heard oral argument in the case in April, 2009. 

The Supreme Court’s decision that employers must have “a strong basis in evidence” 
before discarding a discriminatory test or practices represents a shift in the standard 
traditionally guiding employers confronting discriminatory practices and potentially 
undermines the decades of efforts to expand opportunities for women in nontraditional 
areas of employment. 

II. Disparate Impact Cases Have Expanded Opportunities for Women 

Employment practices that impose a disparate impact, like the promotional test used in 
Ricci, have closed opportunities for women in nontraditional fields. In some cases, a 
practice disadvantages women without any relationship to Job performance. Indeed, in 
such a case, a seemingly neutral practice may actually conceal an employer’s intent to bar 
women from a Job. For example, employers have historically implemented height, 
weight or strength requirements in police departments, fire departments, and in 
correctional facilities that are not at all related to job performance; in many cases, these 
practices were designed to maintain predominantly male working environments. 

In addition, other employment practices covered by the bar against disparate impact 
discrimination reflect stereotypes about the skills required for a position but, upon 
examination, there are alternative practices that may both satisfy Job performance 
demands and allow for a diverse workforce. Both forms of discrimination covered by the 
disparate impact standard serve as roadblocks to the advancement of women in 
nontraditional fields. 

The examples below illustrate Just a few of the employment practices, including tests and 
other seemingly neutral requirements, that courts have struck dow'n under the Title VII 
disparate impact standard. 

Height and Weight Requirements: 

Title Vll’s ban on disparate impact discrimination allowed individuals to challenge ~ and 
as a result largely eliminated the use of height and weight requirements that 
disproportionately excluded women from firefighting, construction and police work. For 
example: 

• The Supreme Court first applied the disparate impact standard to remedy sex- 
based disparate impact discrimination when it struck down the Alabama State 
Penitentiary System’s minimum height and weight requirements for correctional 


National Women's Law Center vvww.nvvlc.org 
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counselors. The requirements had a significant disparate impact on women - 33 
percent of women were ineligible for the positions because of the weight 
requirements and 22 percent of women were ineligible because of the height 
requirements. And only 1.28% and 2.35% of men were excluded by the respective 
height and weight requirements. The Supreme Court held that Alabama offered 
no evidence that either height or weight were necessary qualifications for 
correctional counselor positions. Although the state argued that height and weight 
were related to the strength needed for the position, there was no evidence 
correlating height and weight requirements to strength. (Dothard v. Rawlinson, 
433 U.S. 321 (1977)). 

• The Ninth Circuit struck down the height requirements utilized by the Los 
Angeles Police Department (LAPD) because they were not job related and had a 
disparate impact on women, who tend to be shorter than men. (Blake v. City of 
Los Angeles, 595 F.2d 1367 (9th Cir. 1979)). 

Strength & Physical Tests: 

The disparate impact standard has led to changes to employer physical ability and 
strength tests. Although some positions are physically demanding, the tests have in some 
cases been designed in ways that are unrelated to the Job and have served as part of a 
strategy to exclude women from nontraditional fields. 

• The Eighth Circuit recently struck down a newly implemented strength test used 
for workers in a sausage factory. The test was not job related; in fact, it was more 
physically demanding than the actual job. And it had gross disparate impact on 
women - the percentage of women hired to work in the sausage factory fell from 
47 percent to 15 percent after the employer implemented the strength test. 
Women who had worked in the factory along side men for years were unable to 
pass it. (Equal Employment Opportunity Comm 'n v. Dial, 469 F.3d 735 (8th Cir. 
2006)). 

• A court struck down a physical agility test used by a fire department in Rhode 
Island. The test’s designer admitted that the test favored men because it 
emphasized upper body strength, an area where men tend to outperform women. 
And the fire department was unable to show that the physical test was job-related. 
In fact, the plaintiff performed her job as a part-time firefighter without having 
passed the test and there was no evidence that part-time firefighters required 
different skills from fiilltime firefighters. (Legault v. aRiisso, 842 F.Supp. 1479 
(D.N.H, 1994)). 

Oral and Written Examinations That Disadvantage Women: 

The disparate impact standard has also led courts to strike down discriminatory employer 
written and oral examinations. These te.sts have in some cases been designed in ways that 
are unrelated to job requirements and have served as part of a strategy to exclude women 
from nontraditional fields. 


National Women's Law Center vvww.nwic.org 
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• The Sixth Circuit struck down the examination process used by the Toledo, Ohio 
Police Department in hiring and promotions. The exams consisted of a 
combination of written tests, physical ability tests, and a structured oral interview. 
The court struck down both the physical test portion and the structured interview, 
finding that neither was valid nor appropriately job-related. The court found that 
the grading of the interviews “was subject to a host of errors resulting from a lack 
of standardized conditions, rater bias, and the lack of criteria on which to judge 
the degree of correctness of answers.” The court concluded that “the structured 
interview was rife with the potential for discrimination.” (Harless v. Duck, 619 
F.2d611 (6th Cir, 1980)). 

• The Ninth Circuit upheld a district court verdict striking down a written 
examination used by the City of Los Angeles Sheriffs Department because it had 
a disparate impact on female applicants. Out of 79 women who applied for 
promotion for Sergeant, only 10 scored high enough for consideration, and only 
four were ultimately promoted. In comparison, of the 1312 men who took the 
exam, 127 were ultimately promoted. Similar results occurred in other years of 
testing. (Bouman v. Block, 940 F.2d 121 1 (9th Cir, 1991)). 

Other Standards That Disadvantage Women; 

• A court struck down a construction site policy prohibiting bathroom breaks. The 
employer told its female crane operators to follow the mode! set by their male 
colleagues and urinate off the back of the crane while working. This policy was 
not job-related and had a disparate impact on the ability of women to be employed 
as crane operators. (Johnson v. AK Steel Corp, 2008 WL 2184230 (S.D. Ohio 
May 23, 2008)). 

Becau,se of the disparate impact standard, courts have been able to root out discriminatory 
exams and other requirements and in their place implement standards that are do not 
disproportionately exclude women and that more accurately screen for qualified 
employees. 

The Supreme Court’s Decision in Ricci Allows Employers to Continue to Prevent 
Discriminatory Standards 

Despite the Court’s departure from traditional interpretations of Title VII, employers 
must continue to take steps to eliminate practices that unfairly disadvantage women in the 
workplace. The Court rejected arguments made by the white firefighters that an 
employer must be found by a court to be in violation of the disparate impact provision of 
Title Vll before it can discard the results of a disertminatory practice. This, the Court 
held, was “overly simplistic” and would undermine Congress’s intent that ‘voluntary 
compliance be ‘the preferred means of achieving the objectives of Title VII.”' Slip Op. at 
2 1 . Instead, employers must continue to evaluate their practices and, where practices 
serve as discriminatory barriers for employment or promotion, must address those 
barriers. Indeed, there are steps that employers can take during the design phase of a test 
to ensure their tests are fair. And even after administering a test, if there is a strong basis 
in evidence that the test would violate Title VII’s di.sparate impact standard, employers 
must take steps to remedy the discrimination. 

NWLC filed an amicus brief in Ihe case, which is available here: 
http://nwlc.org/pdf/NWLC-Partnership%20Ricci%20Briei%20Final.ndf 

National Women’s Law Center www.nwlc.org 

June 2009 
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May 28, 2009 

Honorable Senator Patrick J. Leahy 
Chairman, Senate Judiciary Committee 
433 Russell Senate Office Building 
United States Senate 
Washington, DC. 20510 

Dear Senator Leahy: 

As Chairman of the New York City Housing Authority, I enthusiastically support the nomination of 
the Honorable Sonia Maria Sotomayor to the United States Supreme Court. 

Judge Sotomayor is uniquely qualified to serve on our Nation’s Highest Court. There are few 
candidates who can match her academic achievements, her distinguished career as first a federal 
district judge and now a member of the prestigious Second Circuit Court of Appeals, and her 
inspiring life experience. 

It is vrith particular pride that the New York City Housing Authority stands behind the nomination of 
Judge Sotomayor, who for many of her formative years called the New York City Housing 
Authority’s Bronxdale Houses home. Judge Sotomayor’s illustrious public service is a testament to 
the important role that public housing plays in the life of our nation. 

By confirming Judge Sotomayor, the Senate will not only ensure the United States Supreme Court of 
another intellectually superior justice, but will also make significant strides in ensuring that all 
branches of government reflects the diversity that make this nation great. 



Chairman 
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July 2, 2009 

Honorable Patrick J. Leahy 

Chairman, United States Senate Committee on the Judiciary 
224 Dirkson Senate Office Building 
Washington, DC 20515 

Honorable Jeff Sessions 

Ranking Member, United States Senate Committee on the Judiciary 
1 52 Dirksen Senate Office Building 
Washington, DC 205 1 5 


Dear Senators: 

As former colleagues of the Honorable Sonia Sotomayor during her years as a prosecutor in the 
Office of the New York County District Attorney, we write to express our wholehearted support 
for her nomination to the United States Supreme Court. 

We served together during some of the most difficult years in our City’s history. Crime was 
soaring, a general sense of disorder prevailed in the streets, and the popular attitude was that 
increasing violence was inevitable. It was in this setting that Sonia decided to start her career, 
not in a judge’s chambers or at a high-powered law firm, but rather in the halls of New York’s 
Criminal Courts, as an assistant district attorney. 

She began as a “rookie” in 1 979, working long hours prosecuting an enormous caseload of 
misdemeanors before judges managing overwhelming dockets. Sonia so distinguished herself in 
this challenging assignment that she was among the very first in her starting class to be selected 
to handle felonies, She prosecuted a wide variety of felony cases, including serving as co- 
counsel at a notorious murder trial. She developed a specialty in the investigation and 
prosecution of child pornography cases. Throughout all of this, she impressed us as one who 
was singularly determined in fighting crime and violence. For Sonia, service as a prosecutor was 
a way to bring order to the streets of a City she dearly loves. At the same time, she had an 
abiding sense of justice that spoke of the traditions of an Office headed by Thomas Dewey, 

Frank Hogan and Robert Morgenthau. 

Few of us can forget her careful and painstaking jury selection. As diligently as she prepared her 
cases, she also readied her juries to evaluate the evidence and apply the facts to the law as they 
were instructed by the judge. As any trial lawyer knows, this is no easy task. Sonia emphasized 
that it is both a privilege and a duly to sit on a case, and jurors must do so without bias or 
prejudice. 

We are proud to have served with Sonia Sotomayor. She solemnly adheres to the rule of law and 
believes that it should be applied equally and fairly to all Americans. As a group, we have 
different world views and political affiliations, but our support for Sonia is entirely non-partisan. 
And the fact that so many of us have remained friends with Sonia over three decades speaks 
well, we think, of her warmth and collegiality. 
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We urge all Senators to approve Sonia’s nomination, as our country will be better off with Judge 
Sotomayor sitting on our nation’s highest court. 


Thank you for your consideration. 
Sincerely, 

Steven M. Rabinowitz 
Marc J, Citrin 
John W. Fried 
Thomas Demakis 
Ruble A. Mages 
John Lenoir 
Ted Poretz 
Mike Cherkasky 
Joseph Ortego 
Steven Fishnet 
Irving Hirsch 
Jerry Neugarten 
Fred Biesecker 
Annette Sanderson 
Jackie Hilly 
Jessica DeGrazia 
Maureen Barden 
Deborah Veach 
Vivian Berger 
Maurice Mathis 


Susan Gliner 
Elizabeth Lederer 
Frank Munoz 
Isabelle Kirshner 
Richard Girgenti 
Peter Kougasian 
Nancy Gray 
Jason Dolin 
William Tendy 
Patrice M. Davis 
Jose Diaz 
Scott Sherman 
Peter Zimroth 
James Warwick 
Stephen L. Dreyfuss 
Consuelo Fernandez 
Jeff Schlanger 
Richard H. Girgenti 
John Moscow 
Eugene Porcarco 
Kim H. Townsend 


CC: 


Hon. Herb Kohl 
Hon. Orrin G. Hatch 
Hon. Dianne Feinstein 
Hon. Charles E. Grassley 
Hon. Russell D. Feingold 
Hon. Jon Kyi 
Hon. Charles E. Schumer 
Hon. Lindsey Graham 
Hon. Richard J. Durbin 
Hon. John Cornyn 
Hon. Benjamin L. Cardin 
Hon. Tom Coburn 
Hon. Sheldon Whitehouse 
Hon. Ron Wyden 
Hon. Amy Klobuchar 
Hon. Edward E. Kaufman 
Hon. Arlen Specter 
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DAILY-NEWSI Opikon 

Those labeling Sonia Sotomayor a radical don'tikaow her at all 

By Robert Moreenthau I 

Thursday, May 28th 2009 j 

No sooner had President Obama announced his nofnination of Court of Appeals Judge Sonia Sotomayor than 
conservative partisans began calling for her defeat! These so-called pundits have pronounced her a "radical," an 
"activist," part of the "far left," an "affirmative act|}n case" and, most astoundingly, a "racist." We were not long 
left in suspense as to whether this adminisftation’s Judicial nominees can expect to be vetted with objectivity and 
due civility. i 

I have known Judge Sotomayor for decsulcs, and I know how absurd these charges ^e. I doubt that anyone will be 
fooled by them, but let me state for the record my yiews on her nomination. 

I first heani die judge’s name while on a recruitingkip to Yale Law School in 1979. 1 asked the general counsel of 
the university, who also taught at die law school, if there were any talented students I should see. He singled out 
Sotomayor, who was about to graduate, who had impressed her professors, and who had while in college won the 
extremely prestigious Pyne Prize, the hipest undei-graduate honor for students at Princeton . She and I talked, and I 
learned that she had been raised from an early age i>nly by her mother, in a working class home in the South Bronx . 
I recognized that she was not only extremely brigl^ but had both feet planted firmly on the ground. I made her an 
offer, and I am pleased to say that she joined the djstrict attorney's office for five years. 

Assistant District Attorney Sotomayor was no "liberal." Rather, she was a tough and effective prosecutor. Young 
prosecutors sometimes picked on by judges an^ defense attorneys, but no one successfully pushed this ADA 
around. Within a short time she had come to the attention of trial division executives as someone who was a step 
ahead of her colleagues, one of the brightest, an inimediate standout who was marked for rapid advancement. 

While in the district attorney's office she co-tried the notorious Tarzan burglar, Richard Maddicks. whose crime 
spree had left three dead and others injured; Maddicks is serving a sentence of 75 years to life. She led an 
investigation in the first child pornography case brought under a new New York statute, later the occasion for a 
landmark ruling in the U.S. Supreme Court and slje convicted the Times Square pomographers who were helping 
exploit children. The defendants in Judge SotomayoPs cases would find as amusing as I do the charge that Justice 
Sotomayor would be "soft on crime." 

£ 

The judge’s work since she left this office confirm! that she is a strong champion of the law. In particular, she has 
served with distinction on what I consider to be the second most important appellate court in the world, the U.S. 
Court of Appeals for the Second Circuit. To be su^, she is in favor of civil rl^ts, in the sense that she believes 
there should be fair treatment for all. But that is, of course, the law. And she understands poverty, and does seem 
willing to accept government action that provides a safety net to the poor. But that is not exactly "radical." 

Most importantly, I am astonished that she has been disparaged as an "affirmative action" beneficiary. Whatever 
position one takes on affirmative action, it is slmp|y unreasonable, if not racist, so to impugn this individual. She 
may be a woman, and she may be a Latina. But Sofiia Sotomayor possesses an abundance of wisdom, intelligence, 
collegiality and good character. Sotomayor is where she is today because of her talent. Those who insinuate 
otherwise don't know her, or simply paint her as tl|ey do for political reasons having nothing to do with the truth. 

President Obama, and for that matter the United States, should be proud to see once more the realization of that 
central American credo, that in this country a hardworking person with talent can rise from humble beginnings to 
one of the highest positions in die land. 

Morgenthau is district attorney for New York Co^tv, 
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New York State Law 



Enforcement Council 


one: HOGAN PLACE NEW YORK. NY 10013 (212) 335-8927, FAX (212) 335-3808 


The New York State Law Enforcement Council congratulates 
President Obama on his nomination of Judge Sonia Sotomayor to the 
United States Supreme Court. Judge Sotomayor is well known to us 
from her career as a prosecutor and as a federal judge. She is an 
extremely able Jurist and an exceptional individual. The interests of 
the nation will be well served when she assumes her seat on the 
Supreme Court. 
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May 27, 2009 
NKWS ANAI .YSIS 

Nominee’s Rulings Are Exhaustive but 
Often Narrow 

8v ADAM LIPTAK 
New York Times 

WASHINGTON — Judge Sonia Sotomavor ’s iudidal opinions are marked by 
diligence, depth and unflashy competence. If they are not always a pleasure to 
read, they are usually models of modern judicial craftsmanship, which prizes 
careful attention to the facts in the record and a methodical application of 
layers of legal principles. 

Judge Sotomayor, whom President Obama announced Tuesday as his choice 
for the Supreme Court , has issued no major decisions concerning abortion, the 
death penalty, gay rights or national security. In cases involving criminal 
defendants, employment discrimination and free speech, her rulings are more 
liberal than not. 

But they reveal no larger vision, seldom appeal to history and consistently 
avoid quotable language. Judge Sotomayor’s decisions are, instead, almost 
always technical, incremental and exhaustive, considering all of the relevant 
precedents and supporting even completely uncontroversial propositions with 
elaborate footnotes. 

All of which makes her remarkably cursory treatment last year of an 
employment discrimination case brought by firefighters in New Haven so 
baffling. The unsigned decision by Judge Sotomayor and two other judges, 
which affirmed the dismissal of the claims from 18 white firefighters, one of 
them Hispanic, contained a single paragraph of reasoning. 

The brief decision in the case, which bristles with interesting and important 
legal questions about how the government may take account of race in 
employment, will probably attract more questions at her Supreme Court 
confirmation hearings than any of the many hundreds of much more deeply 
considered decisions she has written. 

Judge Sotomayor’s current court, the United States Court of Appeals for the 
Second Circuit, in New York, is a collegial one. But Judge Jose A. Cabranes, 
writing for himself and five other judges, used unusually tough language in 
dissenting from the full court’s later refusal to rehear the firefighters’ case. 


VerDate Nov 24 2008 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 


Frm 01204 Fmt6601 


Sfmt 6601 


S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



1193 


VerDate Nov 24 2008 


Judge Cabranes said the panel’s opinion “contains no reference whatsoever to 
the constitutional claims at the core of this case” and added that “this 
perfunctory disposition rests uneasily with the weighty issues presented by 
this appeal.” 

That assessment, which was directed at the work of all three judges on the 
panel, may have carried extra weight with Judge Sotomayor. Judge Cabranes 
was a mentor to her, and he administered the judicial oath to her twice — in 
1992, when she joined the Federal District Court in Manhattan, and again in 
1998, when she was elevated to the Second Circuit. 

The case, Ricci v. DeStefano, is now before the Supreme Court. In the next 
month or so, that court will render an unusually high-profile judgment on the 
work of a judge who hopes to join it. Based on the questioning at the argument 
in the case last month, the majority’s assessment is likely to be unflattering. 

In an interview shortly before she joined the district court in 1992, Ms. 
Sotomayor spoke about what awaited her, saying that “95 percent of the cases 
before most judges are fairly mundane.” 

“I’m not going to be able to spend much time on lofty ideals,” she said. “The 
cases that shake the world don’t come along every day. But the world of the 
litigants is shaken by the existence of their case, and I don’t lose sight of that, 
either.” 

Judge Sotomayor’s six years on the trial court and more than a decade on the 
Second Circuit probably confirmed those intuitions, in part because of the 
idiosyncratic dockets of the federal courts in New York. They hear many 
important cases involving business, securities, employment, white-collar 
crime and immigration . But they do not regularly confront the great issues of 
the day. 

One exception is on the horizon. The full Second Circuit, including Judge 
Sotomayor, recently reheard the case of Maher Arar. a Canadian who contends 
that American officials sent him to Syria in 2002 to be tortured. A divided 
panel of the court had dismissed Mr. Arar’s case. The decision from the fall 
court should provide clues about Judge Sotomayor’s views concerning how far 
the government may go in its efforts to combat terrorism. 

Thomas C. Goldstein, a lawyer who argues frequently before the Supreme 
Court and founded Scotusblog. a Web site that covers the court, said there 
could be no doubt about Judge Sotomayor’s intellectual capacity. 
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“She’s got the horses, for sure,” Mr. Goldstein said. 

Nor, he added, was there any question of her fundamental orientation, based 
on a review of her decisions. “From the outcomes,” Mr. Goldstein said, “she’s 
certainly on the left.” 

Judge Sotomayor’s rulings have sometimes anticipated decisions of the 
Supreme Court. In 1999, for instance, she refused to suppress crack cocaine 
found by police officers who were executing a warrant that had been vacated 
17 months before but never deleted from a police database. 

That kind of error. Judge Sotomayor said, did not require suppression. The 
Supreme Court came to the same conclusion in January, a decade after Judge 
Sotomayor’s decision. 

On other occasions, Judge Sotomayor has been content to wait for definitive 
guidance from the Supreme Court. In January, she joined an unsigned 
decision rejecting a Second Amendment challenge to a New York law 
prohibiting the possession of chukka sticks, a weapon used in martial arts 
made up of two sticks joined by a rope or chain. 

The decision reasoned that the Supreme Court’s ruling last year establishing 
an individual right to bear arms. District of Columbia v. Heller , had not yet 
been applied to the states. The Second Circuit’s decision may well reach the 
Supreme Court. 

In a 2004 dissent. Judge Sotomayor seemed to be in agreement with Justice 
Ruth Bader Ginsburg ’s observation in a recent interview with USA Today that 
female judges can be more sensitive to claims that strip searches of young girls 
are unduly intrusive. 

The majority opinion in the 2004 case, by two male judges, upheld the legality 
of some strip searches of girls held at juvenile detention centers in 
Connecticut. 

In her dissent, Judge Sotomayor wrote that the majority had not been 
attentive enough to “the privacy interests of emotionally troubled children” 
who “have been victims of abuse or neglect, and may be more vulnerable 
mentally and emotionally than other youths their age.” 

That was in line with Justice Ginsburg’s questioning from the bench last 
month in Safford Unified School District v. Redding, which concerned what 
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she called a “humiliating” strip search of a 13-year-old middle school student 
by school officials in Arizona. 

In her dissent, Judge Sotomayor also emphasized how “embarrassing and 
humiliating” the searches of the girls in Connecticut had been. “The officials 
inspected the girls’ naked bodies front and back, and had them lift their 
breasts and spread out folds of fat,” Judge Sotomayor wrote. 

In a 2002 dissent, Judge Sotomayor said she would have ruled that the First 
Amendment has a role to play in protecting anonymous racist 
communications made by a police officer. Saying she found the 
communications “patently offensive, hateful and insulting,” Judge Sotomayor 
nonetheless would have allowed the officer’s case against the police 
department that fired him to proceed to trial. 

She said the majority should not “gloss over three decades of jurisprudence 
and the centrality of First Amendment freedoms in our lives because it is 
confronted with speech it does not like.” 
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May 27, 2009 
Op-Ed Contributor 

Scenes From Judge S(Aomayor’s Courtroom 

By GERARD N. MAGLIOCCA 
Indianapolis ; 

IN nominating Sonia Sotomayor to fill Justice l|)avid Souter’s seat on the Supreme Court, President 
Obama chose someone similar to himself in experience and intellect. What may surprise those who have 
read criticisms of Judge Sotomayor’s personali^ on the bench — largely, descriptions of her by 
anonymous detractors as imperious and a “bully” — is that she also mirrors the president’s measured 
temperament. 

I have known the judge for 13 years, and found'myself assisting her and sometimes at odds with her 
professionally. She hired me as a summer interi in her chambers when she served on the federal district 
court in New York in the 1 990s. While that ob^ously makes me somewhat biased, I think two incidents 
from that time make the case for her temperament. 

The first was a criminal trial she presided over jn which the lawyers on both sides were inexperienced and 
made a number of strange decisions. One tried io hand the judge his exhibits and kept strolling up to the 
bench during his questioning, which is not typical courtroom behavior. As a former prosecutor, Judge 
Sotomayor was clearly perplexed, but she bent over backward to keep things running smoothly. After the 
verdict came in, she invited the lawyers to her Chambers for a private conversation and spent at least an 
hour advising them on how to improve their triU and cross-examination skills. 

On another occasion, I drafted some research for her that was not well written. When she discussed the 
memo with me, she started by saying, “You ard too smart for me,” and proceeded to ask me a series of 
questions that I had not addressed. I realized later that this was her polite way of saying: “This isn’t good. 
Do if over.” She could have said just that, but efvidently decided that positive reinforcement was the way 
to go. This is exactly the kind of skill that a Supreme Court justice needs to persuade her colleagues, who 
tend to have poweiftl personalities and do not take criticism well. 

A few years later, I was a law clerk to Judge Guido Calabresi on the United States Court of Appeals for 
the Second Circuit and observed Judge Sotomdyor after her elevation to that court. There was one case in 
which I thought the state workers who took a cliild away from his father based on wrongful allegations 
should have been found negligent, and helped judge Calabresi with his opinion to that effect. Judge 
Sotomayor took a different view of the facts giWn the extraordinary pressures that child welfare workers 
operate under. Yet while we disagreed, there Was no question hers was a reasonable judgment irrformed 
by pragmatic considerations, which is exactly What we should expect to see from her on the high court. 

As her nomination moves ahead, some who haVe appeared before her are offering criticisms. And, yes, it 
is fair to say that experienced lawyers who arglied before her and were just not prepared got tough 
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questions. But a judge who does not probe a lari^er’s case and expose its weaknesses is not doing her job. 
Besides, the Supreme Court is not made up of shrinking violets. 

While many have discussed her underprivileged background as a strong point for her confirmation, I think 
that her experiences as a lawyer and a judge are! more relevant. Plenty of judges can talk intelligently 
about trademarks, but few have actually strapped on a bulletproof vest and taken part in law-enforcement 
raids on gang warehouses filled with counterfeij merchandise, as she did when she was in private practice. 
Many judges are knowledgeable about labor la^, but few have faced a labor decision as intense as her 
ruling in favor of the players that ended the 1995 Major League Baseball strike. 

One result of her broad experience in many different fields is a distrust of abstraction. Indeed, her stint 
presiding over trials in district court will help tie other justices, none of whom have done so, understand 
the implications of their rulings on everyday litigation and criminal sentencing. 

1 am a conservative, and I did not vote for President Obama. It is perfectly understandable for 
conservatives to say that they wilt not vote for Anyone the president picks, but at that point the debate, if 
you can call it that, is over. For those of us whd think that intellectual rigor and fairness are the crucial 
factors, no matter which party the president hails from, there is no question that Judge Sotomayor should 
be confirmed. 

Chief Justice John Roberts said in his confirmaiion hearings that a judge should behave like an umpire. 
Now President Obama wants to give the court the judge who actually saved baseball. 

Gerard N. Magliocca is a law professor at Indiana University at Indianapolis. 
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June 6, 2009 

New Scrutiny of Judge’s Most 
Controversial Case 

Bv ADAMUPTAK 
New York Times 

WASHINGTON — Near the end of a long and heated appeals court argument 
over whether New Haven was entitled to throw out a promotional exam 
because black firefighters had performed poorly on it, a lawyer for white 
firefighters challenging that decision made a point that bothered Judge Sonia 
Sotomavor . 

“Firefighters die every week in this country,” the lawyer, Karen Lee Torre said. 
Using the test, she said, could save lives. 

“Counsel,” Judge Sotomayor responded, “we’re not suggesting that 
unqualified people be hired. The city’s not suggesting that. All right?” 

The exchange was unusually charged. Almost everything about the case of 
Ricci V. DeStefano — from the number and length of the briefs to the size of 
the appellate record to the exceptionally long oral argument — suggested that 
it would produce an important appeals court decision about how the 
government may use race in decisions concerning hiring and promotion. 

But in the end the decision from Judge Sotomayor and two other judges was 
an unsigned summary order that contained a single paragraph of reasoning 
that simply affirmed a lower court’s decision dismissing the race 
discrimination claim brought by Frank Ricci and 17 other white firefighters, 
one of them Hispanic, who had done well on the test. 

The Ricci case, bristling with important issues, has emerged as the most 
controversial and puzzling of the thousands of rulings in which Judge 
Sotomayor participated, and it is likely to attract more questions at her 
Supreme Court confirmations hearings than any other. 

The appeals court’s cursory treatment suggested that the case was routine and 
unworthy of careful scrutiny. Yet the case turned out to be important enough 
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to warrant review by the Supreme Court, which heard arguments in April and 
is likely to issue a decision this month. 

The result Judge Sotomayor endorsed, many legal scholars say, is perfectly 
defensible. The procedure the panel used, they say, is another matter. 

There is evidence that the three judges in the case agreed to use a summary 
order rather than a full decision in an effort to find common ground. Allies of 
Judge Sotomayor, who was the junior judge on the panel of the United States 
Court of Appeals for the Second Circuit, correctly point out that the Second 
Circuit often decides even significant cases with summary orders that adopt 
the reasoning of the lower court. They add that the panel’s decision reflected a 
respect for precedent, though it cited none. Judge Sotomayor certainly made 
no suggestion at the argument that she was constrained by precedent to rule 
for one party or the other. 

At the argument. Judge Sotomayor did not indicate that she was inclined to 
use the case to make a larger statement about affirmative action. She was 
focused, instead, on the array of factual and legal issues before her. 

“Race on some level was a part of this discussion” when New Haven’s civil 
service board decided to throw out the test. Judge Sotomayor told Ms. Torre, 
the lawyer for the plaintiffs. 

“The entire discussion before the board was, ‘Was there an adverse impact on 
the minority candidates by this testing procedure?’ ” Judge Sotomayor said. 

That sort of race consciousness, she said, may be perfectly lawful. “You can’t 
have a racially neutral policy that adversely affects minorities,” Judge 
Sotomayor said, “unless there is a business necessity.” 

Her extensive and probing questions at the argument were typical of her 
methodical approach to cases, and they offer sometimes conflicting hints 
about her views on when the government may take account of race in 
decisions concerning hiring and promotion. 

At times, her questions were small lectures on the governing legal standards. 
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“You have to look at the test and determine whether the test was in fact fair or 
not,” Judge Sotomayor told a lawyer for the defendants, Richard A. Roberts. 
“If you’re going to say it’s unfair, point to specifics, of ways it wasn’t, and make 
sure that there really are alternatives.” 

But the summary order Judge Sotomayor joined drew none of those 
distinctions. 

Catherine O’Hagan Wolfe, the clerk of the court, said in an e-mail message 
that such an order “ordinarily issues when the determination of the case 
revolves around well-settled principles of law.” 

The Ricci case does not meet that standard. Judge Jose A. Cahranes wrote for 
himself and five other judges in a dissent from the full court’s decision not to 
rehear the case. The questions posed in the Ricci case. Judge Cahranes wrote, 
were exceptionally important “constitutional and statutory claims of first 
impression” — meaning ones where no binding precedent exists. 

The district court judge in New Haven, whose opinion the appeals court panel 
affirmed and adopted, did identify three earlier Second Circuit decisions 
concerning the use of race by the government in hiring and promotional 
exams. But they did not involve precisely the same issues. 

The panel’s brief decision in the Ricci case was conversational in tone, and it 
does not reflect Judge Sotomayor’s somewhat bureaucratic writing style. 

It did strike a note of empathy, though one couched in a double negative: “We 
are not unsympathetic to the plaintiffs’ expression of frustration. Mr. Ricci, for 
example, who is dyslexic, made intensive efforts that appear to have resulted 
in his scoring highly on one of the exams, only to have it invalidated.” 

The decision ruled that New Haven’s civil service board “had no good 
alternatives” and was protected because it “was simply trying to fulfill its 
obligations” under a federal civil rights law when it was “confronted with test 
results that had a disproportionate racial impact.” 
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In the Second Circuit, Judge Sotomayor was the junior judge on the panel, 
which also included Judge Rosemary S. Pooler, who was the presiding judge at 
the argument, and Judge Robert D. Sack, who did not attend due to illness. 

In the end, according to court personnel familiar with some of the internal 
discussions of the case, the three judges had difficulty finding consensus, with 
Judge Sack the most reluctant to join a decision affirming the district court. 
Judge Pooler, as the presiding judge, took the leading role in fashioning the 
compromise. The use of a summary' order, which ordinarily cannot be cited as 
precedent, was part of that compromise. 

Neil A. Lewis contributed reporting. 
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June 16,2009 
Op-Ed Contributor 

Her Justice Is Blind i 

By TOM GOLDSTEIN | 

Washington 

LONG past the Civil War, and a generation af&r the formative civil rights struggle, many of us remain 
incapable of having a conversation about ethnicity that does not devolve into charges of racism. 

One recent example of this is the public discussion about the nomination of Judge Sonia Sotomayor to the 
Supreme Court, and the widespread accusations that she has been unable to dispassionately decide cases 
involving questions of race. In the rush to find Judge Sotomayor’s “biases,” critics have latched onto her 
decision in Ricci v. DeStefano . where she rule| in favor of New Haven’s decision to discard the results of 
a promotion exam for firefighters because too few minorities scored high enough. Some infer &om this 
that Judge Sotomayor must be biased against vyhites. 

Overlooked in the hysteria over this one decisifen is that Judge Sotomayor considered issues of race 
almost 100 times as an appellate judge. Having now reviewed every single race-related case on which she 
sat in more than a decade on the United States Court of Appeals for the Second Circuit, I’ve concluded 
that Judge Sotomayor does not allow bias to infect her decision-making. 

In addition to Ricci v. DeStefano, Judge Sotonjayor has participated in 97 race-related cases. Of these, the 
court of appeals rejected the claim of discrimination roughly 80 times and agreed with it 10 times. (The 
remaining cases involved other kinds of claimd or dispositions.) In the 10 cases in which the court of 
appeals favored claims of discrimination, nine Resulted in unanimous rulings and seven involved at least 
one Republican-appointed judge. In the single time a judge dissented from a ruling in which Judge 
Sotomayor participated, the dissent was over a|technical question, not race discrimination. 

In total. Judge Sotomayor has disagreed with Ifer colleagues in race-related decisions — a fair measure of 
whether she is an outlier — only five times in ) 1 years. In that entire time. Judge Sotomayor has only 
twice dissented from a ruling on a substantive question of race discrimination. 

i 

In her opinions regarding civil rights laws. Judge Sotomayor has written about principles of restraint. She 
has stressed that “the duty of a judge is to follow the law,” so that judges have no power “to disregard the 
plain language of any statute or to invent exceptions to the statutes” created by Congress. 

That principle seems to run consistently through her rulings on race-related cases. Dissenting from a 
decision to permit the New York Police Department to fire an employee for sending hate mail, she wrote, 
“To be sure, I find the speech in this case patently offensive, hatefiil and insulting,” But, she added, 

“while we are more comfortable when the speech we are protecting involves protestations against racial 
discrimination, it is not our role to approve or disapprove of the viewpoint advanced.” 
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In rejecting the discrimination claims of black j)assengers against an airline based on an international 
treaty limiting suits against carriers, she reject^ the plaintiffs’ assertion that “we should nonetheless 
carve out an exception for civil rights actions as a matter of policy” in light of “the specter that our 
decision will open the doors to blatant discrimijiation aboard international flights.” 

That is not to say that Judge Sotomayor is inattentive to questions of racial discrimination. In Gant v. 
Wallingford Board of Education, for example, khe dissented from the majority’s ruling that a school’s 
favorable treatment of white students could nof prove that a young black student who was demoted to a 
lower grade was the victim of discrimination, Ih Hayden v. Pataki, she concluded that felon 
disenfranchisement laws are discriminatory and violate the Voting Rights Act. 

Her decisions in these cases would hardly mak^ her an extremist. The now notorious Ricci v. DeStefano 
was a genuinely tough call. Yes, the firefighteriplaintiffs had a serious claim that they suffered 
discrimination when the city refused to apply ai promotion test they passed. But the city argued that it 
feared a lawsuit by minority firefighters alleging that the city’s promotion tests unintentionally 
discriminated against blacks and Hispanics. A ifuling in the city’s favor was not necessarily ideological. 

The public debate ought to be about what the idw should command in these kinds of difficult cases. 
Unsubstantiated charges of racism distract us ftom these questions and demeans our justice system. 

Tom Goldstein, a founder of the Scotusblog Web site, is a lawyer and a lecturer at Stanford and Harvard 
Law Schools. s 
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June 30, 2009 
OP-ED CONTRIBUTOR 


The Court Changes the Game 

Bv I.INDA GREENHOUSE 

Washington 

! 

THE law of employment discrimii|ation today is not what it was before 10 a.m. 
Monday, when the Supreme Court ruled against the City of New Haven for 
scrapping a fire department promotional exam that appeared to favor white 
test-takers. 5 

Whatever else the court’s 5-to-4 majority achieved, the result removed the 
breathlessly awaited case of Ricci y. DeStefano as a substantial issue in the 
imminent Supreme Court confimtation hearing for Judge Sonia Sotomayor. 

Judge Sotomayor, famously, was (fine of three judges on an appellate panel 
who applied their federal circuit’s settled precedent to rule in New Haven’s 
favor. Like that decision or hate itj cheer Monday’s ruling or deplore it, one 
thing that is clear from reading the Supreme Court’s 89 pages of opinions in 
the case is that Judge Sotomayor ^nd her colleagues played by the old rules, 
and the court changed them. Although “Sotomayor Reversed” was a frequent 
headline on the posts that spread jquickly across the Web, it was actually the 
Supreme Court itself that shifted (fourse. 

To understand the nature of the shift requires a bit of history. Congress 
enacted Title VII of the Civil Rights Act of 1964, the statute at issue in the Ricci 
case, with a simple command to employers: thou shalt not discriminate on the 
basis of race or other protected characteristics, including sex and religion. But 
the simple proved to be complicatSsd. An employer of blue-collar workers in 
North Carolina, Duke Power, required a high school diploma of all job 
applicants, a requirement that screened out 88 percent of black men in that 
region at that time. j 
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In a 1971 decision, the Supreme Cf urt ruled unanimously that a test that was 
“fair in form, but discriminatory i^ operation” could violate Title VII even 
without proof that the discrimination was intentional. Congress eventually 
amended Title VII to codify that decision, Griggs v. Duke Power . The rule was 
dear: if a job requirement produced a “disparate impact,” the employer had 
the burden of showing that the rec|uirement was actually necessary. 

Federal agencies, in turn, stepped'forward to define the statistical disparity 
that prompted the further inquiryj Under the Equal Employment Opportunity 
Commission’s “four-fifths rule,” a test that one racial group passed at less than 
80 percent the rate of another group would place an employer in presumptive 
violation of Title VII. 

The early Supreme Court decision! and later Congressional ratification 
represented a highly visible social Settlement in the employment 
discrimination area. But beginning in the 1990s, changes in the Supreme 
Court’s membership and outlook legan to unravel not only the legal structure, 
but also the philosophic one that ^ad kept the settlement intact. 

Powerful voices on the court, including Justice Anthony M. Kennedy, who 
wrote the majority opinion on Mojiday, began to call for something close to a 
zero-tolerance policy when it cam^ to government counting its citizens by race 
for any purpose. And the court be|:ame skeptical of Congress’s making its own 
legislative judgments in ways thatithreatened to expand the boundaries of the 
court’s own narrowing constitutional vision. 

j 

These were tensions that underlay the challenge to the Voting Rights Act that 
the justices deflected with a narrow statutory ruling last week. The same 
tensions made the disparate-impUct prong of Title VII something of an 
accident waiting to happen, because curing or avoiding a disparate impact 
obviously requires an employer tq take race into account. A municipal 
employer like New Haven is bounipi not only by Title VII but also by the 14th 
Amendment’s equal protection clause, which the Supreme Court has 
interpreted to prohibit only intentional, and not simply statistical, 
discrimination. 
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The New Haven case, like the Voting Rights Act case, thus reached the court at 
a moment when the tectonic platds were in motion. White firefighters in New 
Haven had passed the promotion 4 l exams in 2003 at roughly double the rate 
of black and Hispanic test-takers, land no black firefighters had scored high 
enough to be eligible for promotic|n in a department with a long history of 
minority under-representation inja city that is now 60 percent black and 
Hispanic. Advised by its counsel that it faced Title VII disparate-impact 
liability. New Haven decided not |o use the exam’s results. It thought it had 
found an escape from liability, an|i two lower federal courts agreed. 

But where the lower courts saw a feafe harbor, the Supreme Court majority saw 
“express, race-based decision-making” that violated Title VII’s other prong, 
the prohibition against disparate treatment. A “statistical disparity based on 
race,” the standard that Judge Sotomayor and her colleagues used, is no 
longer a sufficient excuse, Justice|Kennedy said. The court announced what it 
called a “strong-basis-in-evidencei standard.” Without a “strong basis” for 
concluding that a disparate impact made it vulnerable, and not just a lawyer’s 
plausible caution, an employer is Stuck. 

As it did last week, the court stopped short of addressing the deeper 
constitutional question. But Justi|:e Kennedy warned that the Ricci opinion 
did not mean “that meeting the stfong-basis-in-evidence standard would 
satisfy the equal protection clause in a future case.” 

In dissent. Justice Ruth Bader Gi^sburg had her own warning: “The court’s 
order and opinion, I anticipate, w{ll not have staying power.” 

Both predictions are provocative, land each depends on the same thing: not 
future cases so much as future justices. Even before the court ruled, there was 
little doubt that Judge Sotomayor would be confirmed. With the justices 
having changed the rules in emplbyment discrimination cases, now it’s not 
even clear what there will be to ta|k about. 

Linda Greenhouse, a former Supteme Court correspondent for The Times, 
teaches at Yale Law School. 
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Trial by Firefighters 

Bv 1 -IN ■ ' '■■0 sbjrm 
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STANDING on the steps of the federal courthouse in New Haven, the 
lawyer Karen Torre reveled in her clients’ victory in a recent case before the 
Supreme Court. She anointed her clients — the white firefighters who 
scored well on a promotion test — “a symbol” for millions of Americans 
who are “tired of seeing individual achievement and merit take a back seat 
to race and ethnicity.” 

But the Supreme Court’s 5-to-4 decision last month — that New Haven 
should not have scrapped the test — perpetuates profound misconceptions 
about the capacity of paper-and-pencil tests to gauge a person’s potential 
on the job. Exams like the one the New Haven firefighters took are neither 
designed nor administered to identify the employees most qualified for 
promotion. And Ms. Torre’s identity-politics sloganeering diverts attention 
from what we need most: a clear-eyed reassessment of our blind faith in 
entrenched testing regimes. 

New Haven used a multiple-choice test to measure its firefighters’ retention 
of information from national firefighting textbooks and study guides. Civil 
service tests like these do not identify people who are best suited for 
leadership positions. The most important skills of any fire department 
lieutenant or captain are steady command presence, sound judgment and 
the ability to make life-or-death decisions under pressure. In a city that is 
nearly 6o percent black and Latino, the ability to promote cross-racial 
harmony under stress is also crucial. 

These skills are not well measured by tests that reward memorization and 
ask irrelevant questions like whether it is best to approach a particular 
emergency from uptown or downtown even when the city isn’t oriented that 
way. The Civil Service Board in New Haven declined to certify the test not 
only because of concerns about difference in scores between black and 
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white firefighters but also because it failed to assess qualities essential for 
firefighting. 

As Justice Ruth Bader Ginsburg noted in her dissent , tests drawn from 
national textbooks often do not match a city’s local firefighting needs. Most 
American fire departments have abandoned such tests or limited the 
multiple-choice format to 30 percent or less of an applicant’s score. In New 
Haven, the test still accounted for 60 percent of the score. Compounding 
the problem, insignificant numerical score differences were used to rank 
the firefighter candidates. 

What should a city do when its promotion test puts a majority of its 
population at a disadvantage and is also unlikely to predict essential job 
performance? People who excel on such a test may expect to be promoted. 
But testing should not be about allocating prizes to winners. No one has a 
proprietary right to a particular open job, even if that person worked hard 
preparing for a test. 

When a city replaces a bad test, as New Haven wanted to do, the employees 
who did well on it do not lose their right to compete for promotions; they 
merely need to compete according to procedures that actually identify 
people who advance the mission of saving lives and property — and 
enhance the department’s reputation in the community for treating all 
citizens with respect. 

Yet many Americans believe so strongly that tests are fair that they never 
question the outcomes, especially when those outcomes conform to 
stereotypes about people of color. Such preconceptions lead to the 
conclusion that blacks or Latinos who don’t do well must lack individual 
initiative or ability. 

As the plaintiff in the New Haven case, Frank Ricci, declared, “If you work 
hard, you can succeed in America.” His lawyer went further: White officials 
who voted for a better assessment system must have been lowering “the 
professional standard of competence,” she said, “for the sake of identity 
politics.” Yet, in New Haven, no one was promoted instead of the white 
firefighters. 
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In fact, many fire departments with a history of discrimination, like New 
Haven’s, still stack the deck in favor of candidates who have relationships 
to people already in the fire department. Those without $500 for the study 
materials or a relative or friend from whom they might borrow the books 
were put at a disadvantage. 

Moreover, it was the firefighters union — which sided with the white 
firefighters in the Supreme Court — that negotiated the contractual 
mandate giving disproportionate weight to the multiple-choice test. Those 
negotiations occurred two decades ago when the leadership of the 
department was virtually all white. 

Taking this into account, after five days of public hearings, Malcolm 
Webber, one of the white members of the New Haven Civil Service Board, 
said; “I’ve heard enough testimony here to give me great doubts about the 
test itself and the testing — some of the procedures. And I believe we can do 
better.” 

Unfortunately, the Supreme Court blessed entrenched testing regimes that 
do not advance public goals and fell for the story about identity politics run 
amok. That doesn’t mean, though, that cities need to hire and promote 
firefighters who are “book smart” but “street dumb.” 

Fortunately the court left room for municipalities to develop alternative 
assessments to promote people with the skills needed to advance public 
safety in a diverse citizenry. Indeed, most American fire departments have 
already rejected written tests in favor of “assessment centers” that simulate 
on-the-job challenges and focus on problem-solving in the relevant context. 
In so doing, city officials demonstrate that their decisions are wiser than the 
Supreme Court’s. 

Lani Guinier, a Harvard law professor, and Susan Sturm, a Columbia law 
professor, are the authors of “Who’s Qualified?” 


VerDate Nov 24 2008 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 01221 Fmt6601 Sfmt 66' 


S:\GPO\HEARINGS\56940.TXT SJUD1 


PsN: CMORC 



1210 


yoTfc Sines 

July 12, 2009 

The Place of Women ! on the Court 

ByEMIi:YBAZELON I 

In late February, three weeks after she|had an operation for a recurrence of cancer, 
Justice Ruth Bader Ginsburp went to Barack Obama ’s first address to Congress. 

Given the circumstances, it wasn’t an event anyone expected her to attend. She went, 
she said, because she wanted the country to see that there was a woman on the 
Supreme Court. 

Now another woman, Judge Sonia Sotbmavor. is about to begin the confirmation 
hearings that stand between her and a^ seat near Ginsburg on the high bench. After 16 
years on the court — the last three, since the retirement of Justice Sandra Day 
O’Connor , as the only woman working alongside eight men — Ginsburg has a unique 
perspective on what’s at stake in Sotomayor’s nomination. I sat dovm with the 76- 
year-old justice last week to talk about women on the bench and their effect on the 
dynamics and decisions of the court. ; 

I first met Justice Ginsburg a year agoj when she invited me to her chambers and to a 
tea for international fellows from Geojgetown law school, at which she was speaking. 
It struck me then, as we walked through the courthouse, that each marker she pointed 
out involved women’s history — from p photograph and a political cartoon in the 
hallway outside her chambers of Belvi Lockwood, the first woman admitted to the 
Supreme Court bar, to the renaming of a dining room at the court in honor of Natalie 
Cornell Rehnquist, wife of the late chifef justice. (The tribute was O’Connor’s idea. “My 
former chief was a traditionalist, but He could hardly object,” Ginsburg said with a bit 
of glee.) j 

This time, we talked for 90 minutes iq the personal office of Ginsburg’s temporary 
chambers (she is soon moving to the chambers that Justice David Souter is vacating). 
Ginsburg, who was wearing an elegant cream-colored suit, matching pumps and 
turquoise earrings, spoke softly, and at times her manner was mild, but she was 
forceful about why she thinks Sotomayor should be confirmed and about a few of the 
court’s recent cases. What follows is a condensed and edited version of our interview. 
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At the end of our time together, Ginsbiirg rose and said energetically that she would 
soon be off to her twice-weekly 7 p.m. i)ersonal-training session. She works out at the 
court on an elliptical machine, and sh^ lifts weights. “To keep me in shape,” she said. 

Q: At your confirmation hearings in isi 93 , you talked about how you hoped to see 
three or four women on the court. Ho# do you feel about how long it has taken to see 
simply one more woman nominated? ; 

JUSTICE GINSBURG; My prediction ivas right for the Supreme Court of Canada. 
They have Beverley McLachlin as the Chief justice, and they have at least three other 
women. The attrition rate is slow on t^is court. 

Q; Now that Judge Sotomayor has been nominated, how do you feel about that? 

JUSTICE GINSBURG: I feel great that I don’t have to be the lone woman around this 
place. 

Q: What has that been like? 

JUSTICE GINSBURG: It’s almost like|being back in law school in 1956, when there 
were 9 of us in a class of over 500, so that meant most sections had just 2 women, and 
you felt that every eye was on you. Every time you went to answer a question, you 
were answering for your entire sex. It inay not have been true, but certainly you felt 
that way. You were different and the object of curiosity. 

Q: Did you feel that this time around from your male colleagues? 

JUSTICE GINSBURG: My basic concern about being all alone was the public got the 
wrong perception of the court. It just doesn’t look right in the year 2009. 

Q: Why on a deeper level does it matter? It’s not just the symbolism, right? 

JUSTICE GINSBURG: It matters for #omen to be there at the conference table to be 
doing everything that the court does. I hope that these hearings for Sonia will be as 
civil as mine were and Steve Breyer’s were. Ours were unusual in that respect. 

Q: Did you think that all the attention to the criticism of Sotomayor as being 
“bullying” or not as smart is sex-inflected? Does that have to do with the rarity of a 
woman in her position, and the particplar challenges? 
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JUSTICE GINSBURG: I can’t say that |t was just that she was a woman. There are 
some people in Congress who would cJiticize severely anyone President Obama 
nominated. They’ll seize on any handl^. One is that she’s a woman, another is that she 
made the remark about Latina womenl [In 2001 Sotomayor said: “I would hope that a 
wise Latina woman with the richness 6f her experiences would more often than not 
reach a better conclusion than a white piale who hasn’t lived that life.”] And I thought 
it was ridiculous for them to make a big deal out of that. Think of how many times 
you’ve said something that you didn’t ^et out quite right, and you would edit your 
statement if you could. I’m sure she m^ant no more than what I mean when I say: 

Yes, women bring a different life expe^ence to the table. All of our differences make 
the conference better. That I’m a wompn, that’s part of it, that I’m Jewish, that’s part 
of it, that I grew up in Brookl}^, N.Y., pnd I went to summer camp in the 
Adirondacks, all these things are part pf me. 

i 

Once Justice O’Connor was questioning counsel at oral argtunent. I thought she was 
done, so I asked a question, and Sandra said: Just a minute. I’m not finished. So I 
apologized to her and she said. It’s O.K., Ruth. The guys do it to each other all the 
time, they step on each other’s questiqns. And then there appeared an item in USA 
Today, and the headline was somethiiJg like“Rude Ruth Interrupts Sandra.” 

Q: It seemed to me that male judges dp much more abrasive things all the time, and it 
goes unremarked. 1 

JUSTICE GINSBURG: Yes, the notion that Sonia is an aggressive questioner — what 
else is new? Has anybody watched Sc^lia or Breyer up on the bench? 

Q; She’ll fit right in? ! 

JUSTICE GINSBURG: She’ll hold heriown. 

Q: From your point of view, does havihg another woman on the court matter 
primarily in terms of the public’s perception, or also for what it feels like to be in 
conference and on the bench? 

JUSTICE GINSBURG; All of those thtags. What was particularly good was that 
Sandra and I were different — not cast in the same mold. Sandra gets out two words 
to my every one. I think that Sonia an^l I will also be quite different in our style. I 
think she may be the first justice whofdidn’t have English as her native language. And 
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she has done just about eveiything that you can do in law as a prosecutor, in a private 
firm and on the District Court and the ICourt of Appeals. 

Q: Do you know her well or a little bit| 

JUSTICE GINSBURG: I know her because Fm the Second Circuit Justice. So I go 
once a year to the Judicial Conference} 

I 

Q: What do you think about Judge Sotomayor’s frank remarks that she is a product of 
affirmative action? 

JUSTICE GINSBURG: So am 1. 1 was the first tenured woman at Columbia. That was 
1972, every law school was looking for; its woman. Why? Because Stan Pottinger, who 
was then head of the office for civil rights of the Department of Health, Education and 
Welfare, was enforcing the Nixon government contract program. Every university had 
a contract, and Stan Pottinger would go around and ask, How are you doing on your 
affirmative-action plan? William McGill, who was then the president of Columbia, 
was asked by a reporter; How is Coluifibia doing with its affirmative action? He said. 
It’s no mistake that the two most receht appointments to the law school are a woman 
and an African-American man. 

Q: And was that you? I 

JUSTICE GINSBURG: I was the womin. I never would have gotten that invitation 
from Columbia without the push front the Nfacon administration. I understand that 
there is a thought that people will point to the affirmative-action baby and say she 
couldn’t have made it if she were judged solely on the merits. But when I got to 
Columbia I was well regarded by my colleagues even though they certainly disagreed 
with many of the positions that I was |aking. They backed me up: If that’s what I 
thought, I should be able to speak myjmind. 

Q: Is that another example of how you’ve worked with men over the years? 

JUSTICE GINSBURG: I always thou^t that there was nothing an antifeminist would 
want more than to have women only ih women’s organizations, in their own little 
comer empathizing with each other and not touching a man’s world. If you’re going to 
change things, you have to be with th4 people who hold the levers. 

Q: You sent me an article by Michael ICarman, a Harvard law professor, that was 
about ways in which you and Thurgood Marshall were effective as litigators. Klarman 
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pointed out that you were very good at influencing a male lawyer’s brief without 
making him feel that you had taken o^r the case. Is that something you learned to 
do? Was it a conscious approach? i 

JUSTICE GINSBURG: I think it was aiconscious approach. If you want to influence 
people, you want them to accept your Suggestions, you don’t say. You don’t know how 
to use the English language, or how could you make that argument? It will be 
welcomed much more if you have a g^itle touch than if you are aggressive. 

Q: Do you think women have to learn ^ow to do that in a different way from men 
sometimes in the workplace? ' 

JUSTICE GINSBURG: I haven’t noticed it. There are some very sympathetic men. 

) 

Q; Is it an approach that you still use With your colleagues to try and have a gentle 
touch? I 

JUSTICE GINSBURG: Yes, or to have a sense of humor. 

Q: Do you think if there were more women on the court with you that other dynamics 
would change? ^ 

JUSTICE GINSBURG: I think back toj the days when — I don’t know who it was — 
when I think Truman suggested the possibility of a woman as a justice. Someone said 
we have these conferences and men are talking to men and sometimes we loosen our 
ties, sometimes even take off our sho^s. The notion was that they would be inhibited 
from doing that if women were around. I don’t know how many times I’ve kicked off 
my shoes. Including the time some reporter said something like, it took me a long 
time to get up from the bench. They Worried, was I frail? To be truthful I had kicked 
off my shoes, and I couldn’t find my right shoe; it traveled way underneath. 

Q: You are said to have very warm relationships with yoxu colleagues. And so I was 
surprised to read a comment you ma(|e in an interview in May with Joan Biskupic of 
USA Today. You said that when you were a young lawyer, your voice was often 
ignored, and then a male colleague wpuld repeat a point you’d made, and other 
people would be alert to it. And then you said this still happens now at conference. 

JUSTICE GINSBURG: Not often. It was a routine thing [in the past] that I would say 
something and it would just pass, and then somebody else would say almost the same 
thing and people noticed. I think the idea in the 1950s and ’60s was that if it was a 
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woman’s voice, you could tune out, bemuse she wasn’t going to say anything 
significant. There’s much less of that.But it still exists, and it’s not a special 
experience that I’ve had. I’ve talked tojother women in high places, and they've had 
the same experience. i 

Q: I wonder if that would change if th^re were more women who were part of the mix 
on the court? 

1 

JUSTICE GINSBURG; I think it undolibtedly would. You can imagine in Canada, 
where McLachlin is the chief, I think they must have a different way of hearing a 
woman’s voice if she is the leader. ■ 

Q: I wanted to ask you about the academic research on the effect of sex on judging. 
Studies have found a difference in the; way male and female judges of similar 
ideologies vote in some cases. And thgt the presence of a woman on a panel can 
influence the way her male colleagues vote. How do these findings match your 
experience? . 

JUSTICE GINSBURG: I’m very doubtiful about those kinds of [results]. I certainly 
know that there are women in federalcourts with whom I disagree just as strongly as 
I disagree with any man. I guess I ha\^ some resistance to that kind of survey because 
it’s what I was arguing against in the ’70s. Like in Mozart’s opera “Cosi Fan Tutte”: 
that’s the way women are. ; 

Q: We started by talking about the idea of three or four women on the Supreme Court. 
Could you imagine a Supreme Court tfiat had five or six or seven women on it? 

JUSTICE GINSBURG; Yes, we’ve had some state Supreme Courts that have had a 
majority of women. ' 

Q; Do you have a sense of what that Would be like to actually work on and how it 
would be different? 

JUSTICE GINSBURG: The work would not be any easier. Some of the tunenities 
might improve. i 

Q: Do you think that some of the discrimination cases might turn out differently? 

JUSTICE GINSBURG: I think for thepost part, yes. I would suspect that, because the 
women will relate to their own experiences. 
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Q: That’s one area in which outcomes might actually differ? 

JUSTICE GINSBURG: Yes. I think the presence of women on the bench made it 
possible for the courts to appreciate earlier than they might otherwise that sexual 
harassment belongs under Title VII [ah a violation of civil rights law], 

Q: Can I bring up the Ricci case, brought by the New Haven firefighters? 

JUSTICE GINSBURG: This case had Some very hard elements. It was a bit like the 
Heller case, which involved the Second Amendment. [Last year, the Supreme Court 
found that Washington gun-control laws that barred handguns in private homes were 
unconstitutional.] For that, the plaintiff was a nice guy who was a security guard at 
the Federal Judicial Center, and he had to carry a gun on his job, but he couldn’t cany 
it home. And in Ricci, you have a dyslexic firefighter. Which is just exactly what you 
should do as a lawyer. I mean, that’s \yhat I did. 

Q: It’s true, it’s a very good strategy. He was a very sympathetic plaintiff. And it was 
important that the city had already giyen the test that the white firefighters scored 
high on and the black firefighters did hot. 

JUSTICE GINSBURG: Yes. And the city weights the written and oral parts of the test 
60-40, and sa)^: That’s what the union wanted, it’s been in the bargaining contracts 
for 20 years. 

I don’t know how many cases there were. Title VII civil rights cases, where unions 
were responsible. The very first week that I was at Columbia, Jan Goodman, a lawyer 
in New York, called me and said. Do jjou know that Columbia has given layoff notices 
to 25 maids and not a single janitor? Columbia’s defense was the union contract, 
which was set up so that every maid virould have to go before the newly hired janitor 
would get a layoff notice. 

Q: What about the case this term involving the strip search, in school, of 13-year-old 
Savana Redding? Justice Souter’s majority opinion, finding that the strip search was 
unconstitutional, is very different from what I expected after oral argument, when 
some of the men on the court didn’t ^em to see the seriousness here. Is that an 
example of a case when having a woiaan as part of the conversation was important? 

JUSTICE GINSBURG: I think it makps people stop and think. Maybe a 13-year-old 
girl is different from a 13-year-old boy in terms of how humiliating it is to be seen 
undressed. I think many of [the male justices] first thought of their own reaction. It 
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came out in various questions. You chinge your clothes in the gym, whaf s the big 
deal? I 

Q: Seeing that Souter wrote the opinioh in Savana Redding’s case reminded me of 
Justice Rehnquist writing the majoritjl opinion in Nevada v. Hibbs, the 2003 case in 
which the court ruled 6-3 that the Fanjiily Medical Leave Act applies to state 
employers, for both female and male Workers. Chief Justice Rehnquist wrote in his 
opinion about an idea you have been tidking about for a long time, about stereotypes. 
He discussed how when women are stereotyped as responsible for the domestic 
sphere, and men are not, that makes women seem less valuable as employees. I 
wonder if one of the measures of your ^success on the court is that a male justice 
would write an opinion like this? ( 

JUSTICE GINSBURG: That opinion v^ias such a delightful surprise. When my 
husband read it, he asked, did I write fhat opinion? I was very fond of my old chief. I 
have a sense that it was in part his life lexperience. When his daughter Janet was 
divorced, I think the chief felt some kind of responsibility to be Mnd of a father figure 

to those girls. So he became more sensitive to things that he might not have noticed. 

! 

Q: Right. Chief Justice Rehnquist once said that sex-disciimination claims cany little 
weight. And he quipped at the end of 9 case you argued, when you were a lawyer, 

‘Tou won’t settle for putting Susan B. knthonv on the new dollar, then?” Do you think 
he was affected by working with you ahd Justice O’Connor? 

JUSTICE GINSBURG: I wouldn’t attribute it to one thing. I think I would attribute it 
to his court experience and his life experience. One of the most moving statements at 
a memorial service I ever heard was when Janet Rehnouist ’s daughter read a letter 
that she had written to her grandfathdr. The closeness of their relationship and the 
caring was just beautiful. Most people had no idea that there was that side to 
Rehnquist. 

Q: You have written, “To turn in a new direction, the court first had to gain an 
understanding that legislation apparehtly designed to benefit or protect women could 
have the opposite effect.” The pedestal versus the cage. Has the court made that turn 
completely, or is there still more work to be done? 

JUSTICE GINSBURG: Not completely, as you can see in the case involving whether a 
child acquires citizenship fi’om an united father. [Nguyen v. INS, in which the court 
in 2001 upheld, by 5 to 4, a law that set different requirements for a child to become a 
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citizen, depending on whether his citi^nship rights came from his tmmarried mother 
or his unmarried father.] The majority* thought there was something about the link 
between a mother and a child that do^n’t exist between the father and a child. But in 
fact the child in the case had been brought up by his father. 

They were held back by a way of lookiiig at the world in which a man who wasn’t 
married simply was not responsible. There must have been so many repetitions of 
Madame Butterfly in World War II. And for Justice Stevens [who voted with the 
majority], that was part of his experience. I think that’s going to be over in the next 
generation, these kinds of rulings. 

Q; Let me ask you about the fight you jvaged for the courts to understand that 
pregnancy discrimination is a form of sex discrimination. 

JUSTICE GINSBURG: I wrote about it a number of times. I litigated Captain Struck’s 
case about reproductive choice. [In 1972, Ginsburg represented Capt. Susan Struck, 
who became pregnant during her service in the Air Force . At the time, the Air Force 
automatically discharged any woman Who became pregnant and told Captain Struck 
that she should have an abortion if she wanted to keep her job. The government 
changed the regulation before the Supjreme Court could decide the case.] If the court 
could have seen Susan Struck’s case this was the U.S. government, a U.S. Air Force 
post, offering abortions, in 1971, two years before Roe. 

Q: And suggesting an abortion as the solution to Struck’s problem. 

JUSTICE GINSBURG: Yes. Not only ^at, but it was available to her on the base. 

Q: The case ties together themes of women’s equality and reproductive freedom. The 
court split those themes apart in Roe V. Wade. Do you see, as part of a future feminist 
legal wish list, repositioning Roe so thjat the right to abortion is rooted in the 
constitutional promise of sex equality? 

JUSTTCE GINSBURG: Oh, yes. I thinjc it will be. 

Q: If you were a lawyer again, what wbuld you want to accomplish as a future feminist 
legal agenda? * 

JUSTICE GINSBURG: Reproductive phoice has to be straightened out. There will 
never be a woman of means without Choice anymore. That just seems to me so 
obvious. The states that had changedjtheir abortion laws before Roe [to make 
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abortion legal] are not going to chang^ back. So we have a policy that affects only 
poor women, and it can never be othe^se, and I don’t know why this hasn’t been 
said more often. 

Q; Are you talking about the distances women have to travel because in parts of the 
country, abortion is essentially unavailable, because there are so few doctors and 
clinics that do the procedure? And also, the lack of Medicaid for abortions for poor 
women? i 

JUSTICE GINSBURG: Yes, the ruling iabout that surprised me. [Harris v. McRae — in 
1980 the court upheld the Hyde Ameridment, which forbids the use of Medicaid for 
abortions.] Frankly I had thought that at the time Roe was decided, there was concern 
about population growth and particularly growth in populations that we don’t want to 
have too many of. So that Roe was going to be then set up for Medicaid funding for 
abortion. Which some people felt would risk coercing women into having abortions 
when they didn’t really want them. But when the court decided McRae, the case came 
out the other way. And then I realized that my perception of it had been altogether 
wrong. I 

Q: When you say that reproductive rights need to be straightened out, what do you 
mean? 

JUSTICE GINSBURG: The basic thing is that the government has no business 
making that choice for a woman. 

Q: Does that mean getting rid of the tgst the court imposed, in which it allows states 
to impose restrictions on abortion — l|ke a waiting period — that are not deemed an 
“undue burden” to a woman’s reproductive freedom? 

JUSTICE GINSBURG: I’m not a big fan of these tests. I think the court uses them as a 
label that accommodates the result it wants to reach. It -mil be, it should be, that this 
is a woman’s decision. It’s entirely appropriate to say it has to be an informed 
decision, but that doesn’t mean you can keep a woman overnight who has traveled a 
great distance to get to the clinic, so that she has to go to some motel and think it over 
for 24 hours or 48 hours. j 

I still think, although I was much too bptimistic in the early days, that the possibility 
of stopping a pregnancy veiy early is Significant. The morning-after pill will become 
more accessible and easier to take. Soi I think the side that wants to take the choice 
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away from women and give it to the st^te, they’re fighting a losing battle. Time is on 
the side of change. 

Q; Since we are talking about abortioii I want to ask you about Gonzales v. Carhart, 
the case in which the court upheld a lai^ banning so-called partial-birth abortion. 
Justice Kennedy in his opinion for thelmajority characterized women as regretting the 
choice to have an abortion, and then talked about how they need to be shielded from 
knowing the specifics of what they’d done. You wrote, “This way of thinking reflects 
ancient notions about women’s place ill the family and under the Constitution.” I 
wondered if this was an example of th| court not quite making the turn to seeing 
women as fully autonomous. 

JUSTICE GINSBURG: The poor little woman, to regret the choice that she made. 
Unfortunately there is something of that in Roe. It’s not about the women alone. It’s 
the women in consultation with her dpctor. So the view you get is the tall doctor and 
the little woman who needs him. | 

1 

Q: In the 1980s, you wrote about how While the sphere for women has widened to 
include more work, men haven’t taken on as much domestic responsibility. Do you 
think that things are beginning to chahge? 

JUSTICE GINSBURG: That’s going tc|take time, changing that kind of culture. But 
looking at my own family, my daughtdr Jane teaches at Columbia, she travels all over 
the world, and she has the most outstanding supportive husband who certainly 
carries his fair share of the load. Although their division of labor is different than 
mine and my husband’s, because my daughter is a super cook. 

Q; Can courts play a role in changing that culture? 

JUSTICE GINSBURG: The Legislature can make the change, can facilitate the 
change, as laws like the Family Medic d Leave Act do. But it’s not something a court 
can decree. A court can’t tell the man. You’ve got to do more than carry out the 
garbage. 
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Senator Patrick Leahy 

433 Russell Senate Office Building 

Washington, DC 20510 

May 28, 2009 

Dear Senator Leahy: 

I would like to extend my full support of Ms. Sonia Sotoraayor as nominee for the 
anticipated opening on the United States Supreme Court. I first heard that Ms. 
Sotomayor was being considered, I immediately contacted the President and Vice- 
President Biden to relay my full support. 

As a co-founder, former president and current member of the National Hispanic Caucus 
of State Legislators (NHCSL) and a fellow New Yorker, I have contacted my colleagues 
across the United States as well as in Puerto Rico to rally their support for Ms. 
Sotomayor’s confirmation. Her strength of character, wealth of experience, and 
commitment to ensuring that each decision is well researched and wholly works to 
promote our fine Constitution make her a worthy candidate to fill Justice Souter’s seat. 

Rest assured that I will continue to work towards a full confirmation and ultimate seating 
for Ms. Sotomayor before the fall judicial session commences. 

If there is any area regarding this or any other matter in which I may be of assistance, 
please feel free to contact my office at any time. 

Thank you for your leadership and God bless. 


Sincerely, 



Felix W, Ortiz 
Member of Assembly 


□ Room 841, Legislattve Office RjiWing, Alteiny. New York 12248* (SIS) 455-3821 
□ District Office; 404 SS"" Sfreet. Brort<t^, New York 1 1220 • (7l8) 492-6334 
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78 North Broadway 
White Plains, NY 10603 



PACE LAW SCHOOL 

PACE UNIVERSITY 


Phone #(914) 422-t407 
Fax#(914) 422-4426 


June 23, 2009 


Senator Patrick J. Leahy 
Chair of the Judiciary Committee 
United States Senate 
Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Senator Jeif Sessions 

Ranking Member of the Judiciary Committee 

United States Senate 

Committee on the Judiciary 

224 Dirksen Senate Office Building 

Washington, DC 20510 

Dear Senators Leahy & Sessions: 

We, the faculty members of Pace Law School, write to support our friend and colleague, Judge Sonia 
Sotomayor, We are African-American, Latino, and Caucasian; men and women; liberals and conservatives. 
What we have in common is the privilege to be among those who are teaching the next generation of lawyers. 
It is in that pursuit that we have come to know and appreciate Judge Sotomayor. Each year she takes time 
from a horrendous schedule to teach classes for students in our Federal Honors program and to mentor one of 
those students as an intern in her chambers. 

Having a law student in chambers is not the addition of another hand that can help with the work. 
Done properly, it is the addition of an obligation that takes time and attention with little return other than tlie 
satisfaction of providing the student with an uiunatchable opportunity. Judge Sotomayor has taken on that 
task in a way that provides a window into the kind of person she is and, to our minds, the kind of asset she will 
be to the Court and the country. 

It would be easy for a judge to provide a desk for an intern and to assign a law clerk to shepherd an 
intern through a semester and to do nothing more. Such an experience would be valuable to the intern, but it is 
nothing like the experiences had by the Pace interns fortunate enough to be in Judge Sotomayor’s chambers. 
She works with the interns personally, making assignments, critiquing their work, and spending the personal 
time to serve as a mentor throughout the entire semester. Each year the student who has been in Judge 
Sotomayor’s chambers has returned with stories not only of the hard work they had the opportunity to do and 
the rigor with which Judge Sotomayor critiqued it, but of the incredible amount of personal time and attention 
she took with them. That kind of interest in and attention to the education of a second-year law student from a 
sitting federal appellate judge is both rare and remarkable. 
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Senator Patrick J. Leahy 
Senator Jeff Sessions 
June 23, 2009 
Page Two 


There are many qualities that make for a fine Supreme Court Justice. You have already heard from 
many of Judge Sotomayor’s unmatched experience in the federal legal system, the high quality of her legal 
work, and the tremendous strength of her intellect, all of which mark her potential to be an outstanding Justice. 
We believe that character is among the most important qualities for the high office of Supreme Court Justice. 
With apologies to the semantic technicality, we have known Judge Sotomayor as a mensch! 

Judge Sotomayor’s character and career are exemplary of what our country should see in a Supreme 
Court nominee. We are confident that a fair hearing will give the country a portrait of this wonderfully 
qualified judge and will lead to her expeditious confirmation. 

Yours truly, 


Michelle S. Simon, Dean 
JayC. Carlisle, II 
Karl S. Coplan 
Linda C. Fentiman 
Bennett L. Gershman 
Lissa Griffin 
Irene D. Johnson 
Thomas M. McDonnell 
Gary A. Munneke 
Richard L. Ottinger 
Darren Rosenblum 
Gay I S. Westerman 


Horace E. Anderson, Jr. 
David N. Cassuto 
Bridget J, Crawford 
James J. Fishman 
Steven H. Goldberg 
Jill [. Gross 
Janet A. Johnson 
Randolph M. McLaughlin 
Michael B. Mushlin* 

Ann Powers 
Merril Sobie 


Barbara L. Atwell 
Luis E. Chiesa 
Donald L. Doemberg 
Margaret M. Flint 
Shelby D. Green 
Jo Ann Harris 
Robert F. Kennedy, Jr. 
Vanessa H. Merton 
Marie Stefanini Newman 
Nicholas A. Robinson 
Ralph M. Stein 


Adele Bernhard 
S. David Cohen 
David N. Dorftnan 
Leslie Yalof Garfield 
Alexander K.A. Greenawalt 
John A. Humbach 
Andrew C.W. Lund 
Jeffrey G. Miller 
John R. Nolon 
Audrey Rogers 
Emily Gold Waldman 


* Professor Mushlin has recused himself from this letter because of his membership on die New York City Bar Executive 
Committee. 
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People 
For the 


American 

Way 


July 10, 2009 

The Honorable Patrick Leahy, Chairman 
The Honorable Jeff Sessions, Ranking Member 
Senate Judiciary Committee 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Chairman Leahy and Ranking Member Sessions: 

On behalf of People for the American Way’s hundreds of thousands of members nationwide, we 
are writing in strong support of the nomination of Judge Sonia Sotomayor to the position of 
Associate Justice of the United States Supreme Court. In her seventeen years on the federal 
bench. Judge Sotomayor has demonstrated her outstanding intellect, her deep respect for the rule 
of law, and her commitment to core constitutional values of equality and justice for all. As 
important, Judge Sotomayor’s impressive life story has instilled in her a keen understanding of 
the impact of the law on the daily realities of people’s lives. 

Sotomayor was raised in a New York City housing project by parents who migrated from Puerto 
Rico. Her father died when she was nine years old and she was raised by her mother - a nurse - 
who instilled in her a deep respect for learning. She excelled in high school, graduating as 
valedictorian of her class and went from there to Princeton University, where she graduated 
Summa Cum Laude and then to Yale Law School, where she was an editor of the Yak Law 
Journal. 

After law school, Judge Sotomayor spent five years as a criminal prosecutor in Manhattan. She 
then spent eight years as a corporate litigator with the firm of Pavia and Harcourt, where she 
gained expertise in a wide range of civil law areas, including contracts and intellectual property. 
In 1992, President George H.W. Bush appointed Judge Sotomayor to the position of District 
Court Judge on the United States District Court for the Southern District of New York. In 1998, 
she was nominated by President Bill Clinton and confirmed by the Senate to serve on the Second 
Circuit Court of Appeals. Judge Sotomayor has participated in over 3000 panel decisions and 
authored roughly 400 opinions, handling a range of complex legal and constitutional issues, 
including civil rights and voting rights, criminal justice, free speech, religious liberty, antitrust, 
bankruptcy, securities and banking, property rights, labor law, intellectual property, among 
others. When confirmed, Judge Sotomayor will have more experience on the federal bench than 
any other Supreme Court Justice in the last hundred years, and will be the only sitting Justice 
with experience as a trial court judge. 

During her distinguished career, Judge Sotomayor has forged a stellar reputation that extends 
throughout the legal community and across the political spectrum. She has been honored on 
numerous occasions for her deep commitment to service for her community, including the 2009 
New York State Women of Excellence Award Presented by Gov. David A. Paterson. Judge 
Sotomayor has also helped shape the minds of the nation’s future lawyers, as a lecturer at 


2000 M Street, NW ♦ Suite 400 ♦ Washington, DC 20036 
Telephone 202.467.4999 ♦ Fax 202.293.2672 ♦ E-mail pf3w@pfaw.0rg ♦ Web site http://w'Ww.pfaw.org 
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Columbia University Law School and an adjunct professor at New York University School of 
Law. 

Beyond a mastery of the law and a demonstrated ability to handle complex legal questions, 
which Judge Sotomayor has clearly shown, three other criteria guide People For the American 
Way’s evaluation of judicial nominees: (1) their commitment to the rule of law, (2) their respect 
for the Constitution and commitment to core Constitutional values, and (3) their appreciation for 
how the law and the Constitution affect the daily lives of all Americans, As discussed briefly 
below, Judge Sotomayor’s record is strong in all three respects. 

Commitment to the Rule of Law 

Three cases for which Judge Sotomayor has been criticized from some quarters for “judicial 
activism” in fact demonstrate her abiding respect for the rule of law and a clear understanding of 
the limits of her power and authority as a judge. 

In Hayden v. Pataki, 449 F,3d 305 (2d Cir. 2006), Judge Sotomayor dissented from an en banc 
decision of the Second Circuit which rejected a claim that New York’s law denying convicted 
felons the right to vote was a violation of the federal Voting Rights Act. The majority reasoned 
that Congress did not intend the Voting Rights Act to be applicable to state laws that 
disenfranchised felons nor did the Voting Rights Act contain a clear statement that it was 
intended to “alter the constitutional balance” between states and the federal government to 
warrant its extension to state felon disenfranchisement laws. Judge Sotomayor’s pointed dissent 
challenged the majority for treating the issue as far more complicated than necessary. The plain 
reading of the Voting Rights Act, she opined, is that it applies to all “voting qualifications” and 
the state felon disenfranchisement law, by disqualifying people from voting, brings it squarely 
within the Voting Rights Act’s coverage. As Judge Sotomayor said, “[t]he duty of a judge is to 
follow the law, not to question its plain terms. I do not believe that Congress wishes us to 
disregard the plain language of any statute or to invent exceptions to the statutes it has 

created even if Congress had doubts about the wisdom of subjecting felony 

disenfranchisement laws to the [Voting Rights Act] I trust that Congress would prefer to make 
any needed changes itself, rather than have the courts do so for it.” 449 F.3d at 368 (Sotomayor, 
J., dissenting). 

In Maloney v. Cuomo, 554 F.3d 56 (2d Cir. 2009), Judge Sotomayor joined a unanimous 
decision rejecting a New York resident’s claim that the state’s ban on the possession of a 
nunchaku, a martial arts weapon, violated the Second Amendment because it infringed on his 
right to keep and bear arms. The panel on which Judge Sotomayor participated, noted that the 
Supreme Court had recently decided in District of Columbia v. Heller, 128 S.Ct, 2783 (2008), 
that the Second Amendment protects an individual citizen’s right to keep and bear arms, but had 
explicitly left open the question of whether the Second Amendment has been “incorporated” by 
the Fourteenth Amendment to apply to the States. As such, the panel reasoned that they were 
bound by the existing precedent in Presser v. Illinois, 1 16 U.S. 252 (1886), stating that the 
Second Amendment is a limitation only on the power of Congress and the federal government, 
not the states. As the panel said, “where, as here, a Supreme Court precedent has direct 
application in a case, yet appears to rest on reasons rejected in some other line of decisions, the 
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Court of Appeals should follow the case which directly controls, leaving to the Supreme Court 
the prerogative of overruling its own decisions.” 554 F.3d at 59 (internal quotation omitted). 
Indeed, even Maloney, who brought the suit, later admitted that the Second Circuit was simply 
following the law. According to a June 1, 2009, article by Mike Pesca in NPR Legal Affairs, 
High Court May Review Personal Weapons Ruling, Maloney said “it was clear to me that they 
had a very solid basis for saying that the Second Amendment is not incorporated and that 
essentially they are powerless to do anything about it, they had a defensible position there.” 

Similarly, in Ricci v. DeStefano, 530 F,3d 87 (2d Cir. 2008), the Title VII discrimination case 
recently decided by the Supreme Court, Judge Sotomayor’s panel followed Second Circuit 
precedent in the case of Hayden v. City of Nassau, 180 F.3d 42 (2d Cir. 1999), in unanimously 
affirming the District Court’s rejection of the firefighters’ claim of unlawful discrimination. In 
Ricci, a number of white firefighters and one Hispanic firefighter brought a Title VII challenge 
against the city’s decision not to promote anyone, including the plaintiffs, because the test being 
used would have rendered virtually all of the minority exam takers ineligible for promotion. The 
Second Circuit panel, while indicating their sympathy for the plaintiffs’ frustration, felt bound by 
the law. As the panel stated, “because the Board, in refusing to validate the exams, was simply 
trying to fulfill its obligations under Title Vll when confronted with test results that had a 
disproportionate racial impact, its actions were protected.” 530 F.3d at 87. As the District Court 
in Ricci said, “The Court of Appeals [in Hayden] rejected the plaintiffs’ contentions [that race- 
consciousness in configuring public employment tests violated Title VIIJ observing that ‘[ejvery 
antidiscrimination statute aimed at racial discrimination, and every enforcement measure taken 
under such a statute, reflect a concern with race. That does not make such enactments or actions 
unlawful or automatically suspect.” (Citations omitted) 554 F.Supp. 2d 142, 157 (D. Conn. 

2006). While the Supreme Court recently rejected this interpretation of Title VII, the Court 
admitted that it was “clarifying how Title VII applies,” hardly a development that Judge 
Sotomayor’s panel would have been expected to anticipate. Moreover as the New York Times 
recently editorialized: “[T]he ruling underscored the emptiness of the ‘judicial activist’ label 
[used] in debates over nominees to the federal courts, including Judge Sotomayor. In the 
firefighters’ case, she actually refused to second-guess the city’s decision - an act of judicial 
restraint. It was the court’s conservatives, including Chief Justice John Roberts, who voted to 
overturn the decision of an elected government.” Firefighters and Race, N. Y. Times, July 1, 

2009. 

Respect for the Constitution and Commitment to Core Constitutional Values 

Several cases similarly demonstrate Judge Sotomayor’s commitment to core Constitutional 
values. 

In Ford v. McGinnis, 352 F.3d 582 (2d Cir. 2003), a Muslim prison inmate brought a suit against 
prison officials who refused to allow him to participate in a religious feast, alleging denial of his 
free exercise rights. The district court rejected the free exercise claim and granted summary 
judgment for the Department of Correctional Services, relying on testimony by the religious 
authorities working in the Department that the prisoner’s beliefs did not comport with “Islam’s 
actual requirements.” Judge Sotomayor, writing for a unanimous panel, reversed the district 
court, concluding that “the opinions of the [Department’s] religious authorities cannot trump the 
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plaintiffs sincere and religious belief.” Id. at 590. Relying on Second Circuit and Supreme 
Court precedent, Judge Sotomayor reasoned that attempting to assess the objective 
reasonableness of a prisoner’s beliefs would require courts to resolve questions beyond their 
competence, saying “District courts have no aptitude to pass upon questions of whether 
particular religious beliefs are wrong or right.” Id. at 591 n.8. 

Judge Sotomayor’s dissent in the difficult case of Pappas v. Giuliani, 290 F.3d 143 (2d Cir. 
2002), similarly demonstrates her commitment to core First Amendment values. The case 
involved an employee of the New York City Police Department who was terminated from his 
desk job for responding to mailings requesting contributions with racially inflammatory and anti- 
Semitic writings. The statements were made anonymously, on the employee’s own time and 
while not at the office. The majority held that the police department had not violated the 
employee’s right to free speech. Judge Sotomayor in dissent, while acknowledging that the 
speech was “patently offensive, hateful, and insulting,” cautioned the majority against 
“gloss[ing] over three decades of jurisprudence and the centrality of First Amendment freedoms 
in our lives because it is confronted with speech it does not like.” Id. at 154 (Sotomayor, J., 
dissenting). 

Judge Sotomayor’s concern for fundamental due process protections is also notable. As the 
Alliance for Justice has noted in its Report on Judge Sotomayor 's Civil Rights and Constitutional 
Protections Record, Sotomayor “consistently protects individuals’ rights to have a meaningful 
opportunity to be heard and participate in the legal process before their life, liberty, or property is 
taken away.” Relevant cases include: Southerland v. Giuliani, 4 F. App’x 33 (2d Cir. 2001) 
(Sotomayor panel allowed plaintiff to proceed with case against New York’s child welfare 
organization that took his children away without a hearing); Neilson v. Colgate-Palmolive Co, 

199 F.3d 642 (2d Cir. 1999) (Sotomayor dissent argued for due process rights of mentally 
disabled woman in employment suit); Anderson v. Recore, 446 F.3d 324 (2d Cir. 2006) 
(Sotomayor wrote for unanimous panel that affirmed prisoner’s right to notice and opportunity to 
be heard before being removed from temporary release program); Mills v, Fenger, 216 F. App’x 
7 (2d Cir. 2006) (Sotomayor panel unanimously held detainee’s due process rights were violated 
when denied medical care for ruptured tendon). 

Also instructive is the case of Brody v. Village of Port Chester, 434 F.3d 121 (2d Cir. 2005), a 
takings case in which Judge Sotomayor’s panel concluded that notice to property owners by 
publication (as opposed to individual notice by mail) that a public use determination for their 
property had been made as well as the village’s failure to notify property owners of the thirty-day 
period for challenging the determination violated the property owner’s rights to due process. 

Impact of the Law and the Constitution on the Lives of All Americans 

Judge Sotomayor brings to the bench, not just an outstanding intellect, but a deep understanding, 
forged from the richness and diversity of her own life experiences, of the impact of the law on 
the daily lives of individual Americans. Several cases stand out in this regard. 

In Gant v. Wallingford Board of Education, 195 F.3d 134 (2d Cir. 1999), Judge Sotomayor 
dissented from the majority’s conclusion that there was no racial discrimination when a six-year 
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old student, who was the only African American in his first grade class, was subjected to racial 
name-calling by other children and parents, including being called a “nigger” and was forced to 
repeat kindergarten, [n concluding that the transfer was discriminatory because the African 
American student received different treatment than other students having academic difficulty 
who received transitional assistance, Judge Sotomayor described the child’s treatment “during 
his brief time in Cook Hill’s first grade to have been not merely ‘arguably unusual’ or 
‘indisputably discretionary,’ but unprecedented and contrary to the school’s established 
policies.” Id. at 151 (Sotomayor, J., dissenting). 

In N.G. V. Connecticut, 382 F.3d 225 (2d Cir. 2004), Judge Sotomayor dissented from a majority 
decision upholding the strip search of two teenage girls (age thirteen and fourteen) who were 
brought to a juvenile detention facility for running away and for truancy. In an opinion that 
aligned with the Supreme Court’s recent decision in Safford Unified School District v. April 
Redding, 2009 WL 1 789472 (U.S.) (U.S. 2009), Sotomayor found that while the juvenile 
detention facilities may conduct a strip search if there is a reasonable basis to believe the 
juveniles were concealing contraband, initial entry into a juvenile detention facility for running 
away or for truancy did not constitute such a reasonable basis. In balancing the interests 
involved, Judge Sotomayor focused on the invasive and degrading nature of a strip search and 
the fact that many of the young people subjected to these searches had suffered from sexual 
abuse that may enhance the potential psychological harm of a strip search. As Sotomayor 
explained, “We should be especially wary of strip searches of children, since youth is a time and 
condition of life when a person may be most susceptible to influence and to psychological 
damage.” 382 F.3d at 239 (Sotomayor, J., dissenting) (citation omitted). 

In Bartlett v. New York State Board of Law Examiners, 970 F. Supp. 1094 (S.D.N.Y. 1997), 
while serving on the District Court, Judge Sotomayor, in an exhaustive decision following 21 
days of testimony, held that a dyslexic Vermont Law School graduate was a disabled individual 
within the meaning of the Americans with Disabilities Act and, therefore, entitled to reasonable 
accommodations, including extra time, for taking the New York bar exam. As Judge Sotomayor 
explained, Bartlett was entitled not to assurances that she pass the bar examination, only that she 
receive an accommodation “so that she might be able to compete on a level playing field with 
other applicants taking the bar examination.” 970 F. Supp. at 1121. Without such a fair chance 
to compete for admission to the bar “a law school graduate is effectively excluded from 
performing ‘a class of jobs,’ most specifically, lawyering, including providing legal advice or 
performing all of the functions that comprise the essence of being a lawyer.” Id. On appeal the 
Second Circuit affirmed in part and vacated in part, agreeing, however with Judge Sotomayor’s 
finding that the plaintiff was entitled to reasonable accommodation in taking the bar exam. The 
Supreme Court then vacated and remanded the Second Circuit’s decision, in light of recent 
decisions in which the Supreme Court held that corrective devices and mitigating measures must 
be considered in determining whether an individual is disabled under the ADA. On remand, 
after a four-day trial. Judge Sotomayor again found that the law school graduate was disabled 
and entitled to accommodations. 

In sum, Judge Sotomayor’s impressive intellect, her deep respect for the rule of law, her 
commitment to core constitutional values of equality and justice for all and her appreciation for 
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the impact of the law on the lives of average Americans commend her nomination as an 
Associate Justice of the Supreme Court. We urge her prompt confirmation. 

Sincerely, 



Michael B. Keegan Marge Baker 

President Executive Vice President for Policy 

and Program Planning 
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Chairman Patrick Leahy 
Senate Judiciary Committee 
226 Dirksen Senate Office Building 
Washington, DC 20510 

July 11, 2009 

Dear Chairman Leahy and Members of the Committee, 

On behalf of the members of Presente.org, we are writing to express our support for Judge 
Sonia Sotomayor and to urge the Senate Judiciary Committee to give her a speedy hearing 
and a positive confirmation. Presente.org is a national organization dedicated to 
empowering Latinos and our allies. We have been outraged by the racist and sexist smear 
campaign against Judge Sotomayor in recent months and demand that the Committee 
conduct a fair hearing based on her qualifications and experience. 

More than 5,000 people signed the following petition, and you can see their names and 
comments below. 

Dear Senate Judiciary Committee Members: 

We are outraged by the smear campaign against Supreme Court nominee Judge Sonia 
Sotomayor. Instead of discussing her record, right-wing activists have sought to question 
Sotomayor's intelligence and temperament, and suggested that her racial identity will 
prevent her from ruling fairly. This thinly veiled racism and sexism is not only insulting to 
Sotomayor, it's an affront to anyone who believes that a nominee should be Judged on her 
record, not her heritage or skin tone. 

The reality is that Sotomayor is an accomplished judge who would start with more federal 
judicial experience than any Supreme Court Justice in 100 years. In her more than 3,000 
panel decisions and almost 400 opinions, she has consistently protected the rights of 
working Americans and become one of the nation's most respected legal minds. 
Sotomayor is not only a superbly qualified nominee; she is a powerful example of the 
American dream and knows how the law affects the daily lives of Americans. 

I stand with Judge Sotomayor, and urge the Senate Judiciary Committee to give her 
nomination a speedy hearing and a positive confirmation. 

Sincerely, 

The Undersigned 



2150 Alston Way Suite 360 
Berkeley, CA 94705 


Fax: 510.548.5151 
Phone: 510.841.1555 
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Thank you for your time. If you have any questions, please contact me at 510-841-1555 or 
via email at faviai)».tBi) nresef!te,ort». 

Sincerely yours, 

Favianna Rodriguez 

Co-founder 

Presente.org 
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Michigan Law 

Umversity of iVhcHic.^N Law School 


RH ilAlU) Pkimls 
PidliAKor ol l^iw 

John Siinon Cdig^t’nlufiin Mcinonit! 
['innuiiuiofi Fi'llou ill CoiisliliiiioiLil Siiiciics 


June 16, 2009 


The Honorable Patrick J. Leahy 

Chairman, United States Senate Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20515 

The Honorable Jeff Sessions 

Ranking Member, United States Senate Committee on the Judiciary 
152 Dirksen Senate Office Building 
Washington, DC 20515 

Dear Senators: 


(i2.» .Soiisil Sialf Suct-i 
Alin Ai lull . M!< hi”aii IHiOP 
Plume (73 n 6 
lapnmusC'Hiinicli.edii 


I write to you concerning the pending Supreme Court case Ricci v. DeStefano, 
which has attracted attention because Judge Sonia Sotomayor participated in the 
proceedings below. Six years ago, I identified the legal problem that Ricci presents and 
wrote the first (and to my knowledge only) scholarly article analyzing it. ‘ Given my 
connection to the subject matter, I have followed the Ricci case closely. I now offer the 
analysis in this letter to assist the Judiciary Committee in its consideration of Judge 
Sotomayor. 

The deep problem in Ricci is the relationship between two elements of 
antidiscrimination law: the aspiration toward color-blind decisionmaking and the concern 
with facially neutral practices that have disparatcly adverse impacts on people of different 
racial groups. Sometimes these two elements of antidiscrimination law are understood to 
work together, and sometimes they are understood as operating in separate spheres. 

What has not been generally recognized, however, is that the two might also come into 
conflict with each other. That conflict is what drives the Ricci case. 

Given existing law, there is a clear answer to the question of what a lower-court 
judge should do when faced with the problem in Ricci. The answer is that the judge 
should deny the plaintiffs’ claim. That is what both the district and circuit courts did in 
Ricci, and it is also what both the district and circuit courts did when the same problem 
arose recently in Tennessee. But the underlying problem raises sensitive issues, and 


' Sec Richard A. Primu-s, Equal Protection and Disparate Impact: Round Three, \ 1 7 Harvard Law Review, 
493 (2003). The arlicle is ciied in Judge Calabresi’s opinion explaining the Second Circuit's decision not 
to rehear Ricci. See Ricci v, DeStefano, 530 F.3d 88, 88-89 {2d Cir. 2008). 


I 
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those issues may become more open for reexamination if the Supreme Court’s decision in 
the case changes the existing legal landscape. 

This letter’s analysis has four parts. Part I lays out the big-picture problem, which 
is the tension between the value of color-blindness and the periodic need to reform 
facially neutral practices that have disparately adverse effects on people of different racial 
groups. Part II describes the facts of the New Haven case. Part 111 assesses the Second 
Circuit’s decision. Part IV explains how the Supreme Court’s intervention in the case 
could change the state of the law. 


I. The Big Picture: Color-Blindness and Disparate Impact 

The core value animating much of antidiscrimination law is the individualist 
aspiration that no person be disadvantaged on the basis of his or her race. Accordingly, 
the law generally requires public officials and private employers to make decisions 
without respect to the race of the persons affected. That said, a completely color-blind 
system could not correct hidden or unintentional instances of discrimination, many of 
which are discovered only by looking at statistical patterns to see the impact they have on 
people of different groups, considered in the aggregate. (The logic is the same as in the 
field of public health: we would never discover that heart disease affects more blacks 
than whites if race were always ignored in medical studies.) Antidiscrimination law 
therefore tempers the color-blind ideal with color-conscious devices aimed at identifying 
and remedying certain forms of discrimination. 

One such device is the disparate impact standard of Title VII. Under the Nixon 
Administration, the EEOC interpreted Title VII to prohibit some employment practices 
that, in the statistical aggregate, affect members of some racial groups more adversely 
than others.^ The Supreme Court confirmed this interpretation of the statute in Griggs v. 
Duke Power Co., 401 U.S. 424 (1971). Some experts at the time thought that the 
Constitution’s Equal Protection Clause embodied a similar disparate impact standard, but 
the Supreme Court disagreed. In Washington v. Davis, 426 U.S. 229 (1976), the Court 
held that the Constitution of its own force is concerned with discriminatory purposes 
rather than discriminatory effects. The Court reiterated, however, that Congress was free 
to enact disparate impact standards as a statutory matter — and the Court was of course 
aware that Title Vll was already functioning with a disparate impact standard. Ever 
since, this division between the statutory and constitutional realms has been legal 
orthodoxy: the Constitution of its own force prohibits only intentional discrimination, but 
Congress may enact impact-based standards as well.^ 


* See EEOC Guideiines on Employee Selection Procedures, 29 C.F.R. § 1607.3 (1970). 

’ As presently codified. Title Vll prohibits any employment practice with disparately adverse effects on 
members of different racial groups, unless the employer demonstrates that the practice is required by 
business necessity and the practice cannot be replaced by different practices having less, or no, disparate 
racial impact. See 42 U.S.C. § 2000e(2){k). 
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Over the decades since Davis, the Supreme Court’s interpretation of Equal 
Protection has become more uncompromisingly color-blind. Among other things, the 
Court has sharply limited, though not quite eliminated, the permissible scope of race- 
based affirmative action, even when intended to cure prior discrimination. During the 
same period, the Court also narrowed the scope of Title Vll’s disparate impact doctrine, 
but Congress pushed back in the Civil Rights Act of 1991,'' and since then the Court has 
been content to let Congress decide the scope of that statutory standard. Until now, the 
Court’s increasing preference for color-blindness has not been deployed to question the 
validity of disparate impact law under Title 'Vll, 

In 2003, however, 1 pointed out that if the Court pursued the color-blind vision of 
Equal Protection to its logical ending point, it might eventually find an actual conflict 
between Equal Protection and Title VII’s disparate impact doctrine. The full analysis is 
complex, but the basic intuition can be summarized in a few sentences. Administering a 
disparate impact doctrine involves classifying employees into racial groups and 
measuring how particular employment practices affect the groups differently. Any 
remedy that a court orders in a disparate impact case is likely to alter the racial 
composition of the workforce. These features are part of disparate impact doctrine by 
design; there is no way to get the benefits of a disparate impact doctrine without them. 
But if Equal Protection had zero tolerance for race-conscious decisionmaking, these 
features of Title VII would be unconstitutional, and disparate impact doctrine would be 
invalid. 


When I published my analysis, experts in the field overwhelmingly took the view 
that the Supreme Court would never take the color-blind idea so far as to strike down 
Title VITs disparate impact doctrine. Liberals and conservatives alike largely agreed that 
I had shown a conceptual tension between Title VII and the new interpretations of Equal 
Protection, but they also believed that the tension would remain at the conceptual level 
only. The acceptability of statutory disparate impact doctrine had, after all, been 
orthodox legal thinking for decades. Rather than expecting the Supreme Court to push its 
color-blind approach to the point where disparate impact doctrine would have to go, the 
consensus view was that the Court’s investment in the color-blind ideal was balanced by 
its acceptance of the disparate impact doctrine in statutes like Title VII. 

Ricci V. DeStefano may be the occasion for a change in that equilibrium: the 
Supreme Court may be poised to curtail the scope of disparate impact doctrine in the 
name of increased colorblindness in the law. If that happens, it will be a significant 
departure from prior doctrine. 


II. Ricci DeStefano: The Problem 

The core conflict in the New Haven case is exactly the one described above. And 
the facts of the case present that conflict in a highly charged way. 


■' See Civil Rights Act of 1991, !) 105. 
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In 2003, the City of New Haven administered written tests to firefighters seeking 
promotion to the ranks of Lieutenant and Captain. Nine black firefighters did well 
enough to qualify for promotion. In the aggregate, however, white applicants passed the 
test at a much higher rate than black applicants — nearly double the rate for the 
Lieutenant’s exam and even more than double for the Captain’s exam. Under 
longstanding EEOC guidelines, if applicants from one racial group pass a written 
promotion test at less than four-fifths the rate of applicants from a different racial group, 
there is prima facie evidence that the test has an unlawful disparate impact under Title 
Vn. New Haven’s test fell far below the four-fifths ratio. City officials accordingly had 
two choices. They could withdraw the test, or they could prepare to defend it in court. 
Faced with this choice, and knowing that a Title VII plaintiff would be able to make a 
prima facie case on the basis of these statistics, city officials withdrew the test, saying 
that they would find a different way to decide whom to promote.* 

Considered strictly, the City’s decision to throw out its test did not deny anyone a 
promotion. The test results would have determined eligibility for promotions, but the 
actual awarding of promotions would have required a further step. Moreover, it is still 
possible that people who would have been promoted under a system including the test 
will still be promoted in the end under whatever new system the City implements. That 
said, the City’s choice to throw out the test did disadvantage the firefighters who would 
have been eligible for promotion under the test. They are not as close to promotion today 
as they were before the test was thrown out — and, in all likelihood, at least some of them 
have a smaller chance of being promoted in the end. 

A group of those firefighters brought suit in federal district court. (One plaintiff 
was Hispanic; none was black.) According to the plaintiffs, the City’s decision to throw 
out the test violated both Title VII and Equal Protection, because it aimed to alter the 
racial allocation of the promotions. 

The district court rejected the plaintiffs’ claims, and a panel of the Second Circuit 
affirmed. The three judges on the panel were Judge Rosemary Pooler, Judge Robert 
Sack, and Judge Sonia Sotomayor, The panel’s opinion was for the court rather than 
signed by a particular judge. Normal practice in the Second Circuit is for the presiding 
judge — here. Judge Pooler — to draft such opinions. 

III. The Second Circuit’s Decision 

As a matter of existing legal doctrine, the Second Circuit’s decision was clearly 
right. The plaintiffs’ Title VII claim, if credited, would make Title VII a statute at war 
with itself And the Equal Protection claim, if credited, would mark a radical departure 
from the relationship between Equal Protection and disparate impact as that relationship 
has been understood since Davis. 


’ Whether the City's subjective inotivation for withdrawing the test was wholly to comply with Title Vll or 
partly to comply with Title Vil and partly to advance other agendas is a source of controversy. As 
explained in Part IV, one way that the Supreme Court could dispose of Ricci is by remanding to the District 
Court for a resolution of that question. 
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A) The Title V! I issue 

The plaintiffs contend — and with some justice — that the city made a racially 
motivated decision to throw out the test. But there are different things that that 
contention might mean. Clearly, the City made its decision in consequence of learning 
how many people from each of several racial groups might be promoted if it stuck with 
its test. Without more, however, that kind of race-conscious decisionmaking is not illegal 
under Title VII. After all. Title VII affirmatively encourages employers to keep track of 
the racial impacts of their promotional criteria and to change criteria that have disparate 
racial impacts. In other words, administering a disparate impact doctrine inherently 
requires this kind of race-conscious decisionmaking. It would be odd, therefore, for such 
decisionmaking to violate Title VII; indeed, it would make Title VII a scif-contradictory 
statute, requiring and prohibiting the very same behavior. 

In theory, the law could permit employers to use race-conscious remedies for 
disparate impact problems only after those problems had been officially identified by 
court decree. Such a regime would aim at giving employers the minimum possible scope 
for race-conscious remedial action, and there is a plausible rationale for that aim. Race- 
conscious remedies are sometimes appropriate, but to the degree that they are necessary 
evils, it might make sense to constrain employers in this way. 

In fact, though, the law has made a different choice: Title Vll doctrine encourages 
employers to cure disparate impact problems voluntarily, without incurring the expense 
of litigation and the humiliation of being found liable for discrimination. The rationale 
for this choice lies partly in the premise that much disparate impact discrimination is 
unintentional. Given that premise, one good use of Title VII is to bring disparate impacts 
to light and nudge employers to do better without having to run the gauntlet of litigation. 
And even in cases where disparate impact findings arise from hidden intentional 
discrimination, there are advantages in permitting employers to reform voluntarily 
without have to be identified as wrongdoers in court. If a business or a municipality is 
willing to fix the problem, the Supreme Court has reasoned, there is wisdom in 
welcoming its cooperation rather than putting it on the defensive.'’ 


B) The Equal Protection issue 

The central idea of the plaintiffs' claim, however — that they have been 
disadvantaged by a race-conscious decision — is not a trivial one. Given the ideal of 
color-blind decisionmaking, the intuitive distaste for such decisions is easy to understand, 
and that intuition has increasingly informed Equal Protection doctrine in recent years. 
That said, interpreting Equal Protection to vindicate the plaintiffs’ claim would go 


^ in Justice O'Connor's view, this rationale was strong enough to justify letting employers practice 
straightforward affirmative action withoin falling foul of Title Vll. See Johnson v. Santa Clara, 480 U.S. 
616, 652-53 (O’Connor, J., concurring in the judgment). If the rationale is strong enough to justify a more 
overtly race-conscious practice like affirmative action, it is strong enough to justify compliance with the 
more subtly race-conscious demands of the disparate impact standard. 
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beyond anything that the Court has yet done. At its core, such an interpretation would 
signal that actions inherent in the administration of a disparate impact doctrine amount to 
unconstitutional discrimination. In other words, it would imply that Congress lacks the 
authority to include a disparate impact doctrine in Title Vll, and that would uproot nearly 
four decades of settled law. 

The plaintiffs are correct that there is a tension between disparate impact doctrine 
and an uncompromising ideal of color-blindness. Disparate impact is a color-conscious 
doctrine that requires courts and employers to make certain decisions basted on the racial 
effects of employment practices. The color-blind ideal, however, is only one part of 
Equal Protection, and Equal Protection has never taken that ideal all the way to its 
extreme. For example, the Supreme Court agreed with my own institution, the University 
of Michigan Law School, that limited race-conscious decisionmaking can be appropriate 
in the context of university admissions.^ Not everyone agreed with that decision, of 
course, but it is clearly the law. And even people who would prefer a more strictly color- 
blind regime in that context agree that color-blindness must sometimes be balanced 
against other public values. Nobody thinks, for example, that a police dispatcher violates 
Equal Protection when she tells patrol offleers .seeking a suspect that they are looking for 
a white woman, or a black man, as the case may be. In sum, the color-blind ideal is an 
important part of Equal Protection, but some forms of race-conscious decisionmaking are 
permitted or even affirmatively recommended. Ever since Griggs and Davis, it has been 
settled that a racially conscious disparate impact standard is an appropriate part of 
statutory antidiscrimination law.*" 

It should not be surprising, therefore, that when Ricci was litigated below, the law 
of the Second Circuit included prior cases upholding municipal employers’ race- 
conscious interventions to prevent written tests from causing Title VII disparate impact 
problems. One instructive decision is Hayden v. County of Nassau, 180 F.3d 42 (2d. Cir 
1999). Hayden involved a police department test that had been designed to afford county 
officials a great deal of flexibility to avoid disparate racial impacts. The test had 25 
sections. The sections could be scored independently, and it was not necessary to include 
all 25 sections to reach a statistically valid result. In other words, it could have been a 
valid measure of job qualification to give a test that contained only sections 1-10, or only 
sections 11-20, or only the odd-numbered sections, etc., so long as a sufficient number of 
sections was used. County officials thus had many options for how to use the test as a 
basis of promotions, because counting the scores for one set of sections might yield a 
different set of highest-scoring applicants than counting the scores for a different set of 
sections. 


' See Cirutler v. Bollinger, 593 U.S. 306 (2003). 

* Because the propriety of Title VU’s disparate impact standard has always been a matter of consensus, the 
Supreme Court has never had occasion to spell out the doctrinal mechanics of reconciling that standard 
with Equal Protection doctrine. There is more than one way that such a reconciliation might work, and the 
relative merits of different possible reconciliations are a legitimate subject for technical debate. See Primus, 
117 Harvard Law Review at 498-501, 515-51, 563-66, 585-87 (2003).' 
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After the test was administered, graders examined the results section by section 
and assembled a combination of nine sections that yielded statistically valid results while 
minimizing the disparate racial impact of the test. Quite clearly, the choice of those nine 
sections was race-conscious in the same sense that New Haven’s decision to throw out its 
test in Ricci was race-conscious; county officials chose the sections they did in large part 
because choosing those nine sections yielded an appropriate racial distribution of 
candidates with passing scores, 

A group of police officers who had taken the test brought an Equal Protection 
challenge, which the Second Circuit rejected. As the decision explained, it was surely 
true that the officials in Hayden had considered race. But they had done so only as was 
necessary to prevent a disparate impact actionable under Title VII. Given Hayden, and 
given that no panel of the Second Circuit may overrule the decision of a prior panel, it is 
hard to see how the judges in Ricci could have reached any other result. 

The Second Circuit is not unique. In my own home circuit — the Sixth — a case 
presenting the same problem was recently decided in exactly the same way. The police 
department of Memphis, Tennessee gave a written test as part of deciding on officer 
promotions. The test had a disparately adverse impact on black applicants. City officials 
threw the test out, saying they would find a different process for promoting police 
officers, A group of applicants sued, alleging discrimination against them, and a panel of 
the Sixth Circuit rejected their claims. Indeed, the Sixth Circuit considered the decision 
sufficiently unremarkable so as to deal with the matter in an unpublished summary order. 
See Oakley v. Memphis (6th Cir., unpublished disposition. Sept. 8, 2008), 


IV. The Supreme Court’s Intervention 

The job of the lower courts is to apply existing doctrine. On that understanding, 
the Second Circuit’s decision in Ricci and the Sixth Circuit’s decision in Oakley were not 
only correct but clearly so. That said, it is foreseeable — even likely — that the Supreme 
Court will go the other way. The Supreme Court is less bound by precedent than any 
other federal court, and its interpretations of antidiscrimination law have for some time 
been showing increased skepticism toward any form of race-conscious decisionmaking, 
even in the pursuit of remedying discrimination. How the Court handles this case may 
largely depend on whether those Justices who favor a more aggressively color-blind 
approach to antidiscrimination law consider Ricci an appropriate vehicle for advancing 
that interpretation. 

I briefly consider three possible dispositions; affirmance, reversal, and remand. 

(1) Affirming the Second Circuit’s decision is the disposition that would do the 
least to disturb the existing state of the law. If the Court affirms, the decision would 
probably signal a limit to the Court’s trend toward insisting on increasing color-blindness 
in antidiscrimination law. (Reading that meaning into an affirmance would be 
contingent, however, on assessing the Court’s decision in Northwest Austin Municipal 
Utility District No. I v. Holder, where the conflict between color-blindness and 
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longstanding statutory antidiscrimination standards is presented in the context of the 
Voting Rights Act.) But there are reasons to think that affirmance is unlikely, including 
the mere fact that the Court granted certiorari. One should always be wary of reading too 
much into a decision on certiorari, of course. But in the present case, the Court granted 
review without a clearly developed circuit split. In the absence of a division of authority 
in the lower courts, discretionary Supreme Court review suggests that there are Justices 
who are eager to weigh in on the question. And there would be little need to weigh in 
simply to endorse the view that both circuits to address the issue so far have taken. 

(2) If the Court reverses the Second Circuit, Ricci will mark an expansion of 
color-blindness and a contraction of Title VII’s disparate impact doctrine. Such a 
decision would be a change from existing law, but it would be a change continuous with 
the direction in which the Court has taken Equal Protection doctrine in recent years. If 
the Court is inclined to continue that line of development, and there are reasons to think 
that it is, then whether it does so in this case might principally depend on whether the 
majority of Justices considers Ricci a good vehicle for pressing the point. Here it matters 
that several of the plaintiffs are sympathetic characters, such that vindicating their claims 
has the ring of rough justice. The Court understands, of course, that the law sometimes 
requires results that seem to frustrate rough justice, and often for good reason. And one 
ought not to think that the Court’s job is to do justice in each individual case rather than 
doing what the law requires. That said, the Justices also know that when doctrine is 
going to change, it is helpful to present the change as being in the service of rough justice 
in the particular case. It should therefore not be surprising if the Court takes an 
aggressive posture, alters the doctrine, and reverses the Second Circuit. If it does, there 
could be far-reaching consequences for disparate impact law (and, depending again on 
the interaction between Ricci and Northwest Austin Municipal Utility District No. 1, on 
antidiscrimination law more broadly). Exactly what those consequences might be would 
depend on how ambitiously the Court writes its opinion, and it may take some time for 
lower courts to work out the implications. 

(3) Alternatively, the Court might take a more statesmanlike approach and 
decline the opportunity to remake a settled portion of the law. One good way to do that 
would be to accept the suggestion of the Solicitor General and remand the case for further 
fact-finding in the District Court. As the Solicitor General’s brief explains, the District 
Court did not conduct a mixed-motive analysis, inquiring into the possibility that the 
City’s decision to throw out its test was prompted partly by the need to comply with Title 
VII and partly by less admirable motives, including the racial dynamics of New Haven 
politics. The failure to conduct such an analysis is not a failing of the District Court: the 
plaintiffs did not clearly advance a mixed-motive argument, and a court is not bound to 
identify and resolve issues that the parties do not raise. But the Supreme Court is free to 
raise the issue and ask that it be resolved, and doing so might offer a way of disposing of 
this case without upsetting existing bodies of legal doctrine.^ And it is a principle of 


If the District Court on remand were to find that the City was motivated partly by racial considerations 
outside of what Title Vll’s disparate impact doctrine requires, it could impose liability without truncating 
Title Vll. If the District Court were to find that the City’s motive had been solely to comply with Title VII, 
however, the fundamental legal conflict might have to be addressed after all. 
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good judicial craft that courts should think hard before deciding what does not need to be 
decided, or what does not need to be decided today. That said, one should not count on 
the Court’s taking this way out. Having granted certiorari, the Court might want to 
resolve the issue that attracted its attention. 

Even if the Court does take an aggressive stance, however, a decision reversing 
the Second Circuit would be no ill reflection on the eight judges who decided Ricci and 
Oakley in the courts below. Those judges — two at the district court level, and six at the 
circuit level — were unanimous in the view that an employer may voluntarily abandon a 
test once it becomes apparent that that test has a disparate racial impact actionable under 
Title VII. They were unanimous in that view because that was the correct understanding 
of settled law prior to the Supreme Court’s intervention in Ricci. If the Supreme Court 
announces new doctrine, it will then be the duty of the lower courts to apply the law in its 
newly changed form. But lower courts do not have the duty to anticipate the Supreme 
Court’s new legal interpretations. Their responsibility is to apply the law as it stands 
when cases are before them. 


* 


* 


* 


I hope that Members of the Committee will not hesitate to call on me if I can be of 
further assistance. 


Sincerely, 

Richard Primus 
Professor of Law 

John Simon Guggenheim Memorial 
Foundation Fellow in Constitutional 
Studies 


cc: Hon, Herb Kohl 

Hon. Orrin Hatch 
Hon. Dianne Feinstein 
Hon. Charles Grassley 
Hon. Russell Feingold 
Hon. Jon Kyi 
Hon. Charles Schumer 
Hon. Lindsey Graham 
Hon. Richard Durbin 
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June 30, 2009 


The Honorable Patrick Leahy 
Chairman 

United States Senate Judiciary Committee 
433 Russell Senate Office Building 
Washington, DC 20S10 


The Honorable Jeff Sessions 
Ranking Member 

United States Senate Judiciary Committee 
335 Russell Senate Office Building 
Washington, DC 20510 


Dear Senators Leahy and Sessions: 

As professors of Disability Law, Disability Rights Law, and Special Education Law from across the 
country, we write to express our support for the confirmation of Judge Sonia Sotomayor for 
appointment to the United States Supreme Court. 

A review of Judge Sotomayor's record on disability law issues indicates that she has an excellent 
understanding of the various laws' application to people with disabilities In various contexts, including 
disability civil rights, employment, special education. Social Security, Medicaid, and guardianship. 

Judge Sotomayor's record shows that she takes a balanced, thoughtful approach to disability issues. 
Her analysis is consistently thorough, practical and respectful of individual rights. In close cases, she 
does not appear to follow any particular ideology or activist agenda. 

Definition of Disability 

With the passage of the Americans with Disabilities Amendments Act of 2008, Congress repudiated 
much of the way that the Supreme Court has interpreted the Americans with Disabilities Art's 
definition of disability. Notwithstanding this flux In the law, Judge Sotomayor's opinions in this area 
stand out as being careful and reasoned, as she has engaged in searching inquiries into the nature of 
plaintiffs' impairments to determine whether they meet the functional and legal definition of 
disability. {See Bartlett v. New York State Board of Law Examiners, 2001 WL 930792 (S.D.N.Y. 2001). 

Judge Sotomayor has not been reluctant to dissent in cases where the law was being applied overly 
narrowly, particularly on the Issue of coverage based on an employer's perceptions of disability 
("regarded as"). (See EEOC v. J.8. Hunt Transp., Inc., 321 F.3d 69, 78 (2d Cir. 2003) (Sotomayor 
dissenting)). After the passage of the ADA Amendments Act, Judge Sotomayor's interpretation of the 
"regarded as" prong of disability now has been adopted as consistent with congressional intent. 

Discrimination 

Judge Sotomayor has authored decisions holding, as a matter of first Impression in the Second Circuit, 
that "mixed motive" analysis (allowing discrimination claims where there are both discriminatory and 
non-discrlminatory motives for a challenged action) applies in ADA employment discrimination claims 
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(See Parker v. Columbia Pictures Industries, 204 F.3d 326 (2d Cir, 2000)). Her opinion fully analyzed, 
and was consistent witli, precedents in other Jurisdictions and the demonstrated intent of Congress. 

Reasonable Accommodation 

Judge Sotomayor has participated in several cases reversing grants of summary Judgment for ADA 
defendants where there were questions of fact regarding whether plaintiffs requested 
accommodations were reasonable. Judge Sotomayor wrote a decision reversing a Jury verdict against 
the plaintiff for failure to give a jury instruction indicating that, in determining whether reassignment 
to a vacant position is a reasonable accommodation, an offer of an inferior position is not reasonable 
when a comparable, or lateral, position is available. (See Norville v. Staten Is. Univ. Hosp., 196 F.3d 89 
(2d Cir. 1999)). 

Education 

Judge Sotomayor’s education opinions reflen an appropriate concern for parents' procedural rights, 
recognizing that, only by ensuring parents' rights to hearings and records can their children's 
substantive educational rights be ensured, while also balancing states' rights under the "cooperative 
federalism" envisioned by the Individuals with Disabilities Education Act (IDEA). (See Taylor v. 
Vermont Oep't of Educ., 313 F.3d 768 (2d Cir. 2002). She has also written opinions recognizing that 
the IDEA exhaustion requirement is not so inflexible as to require parents to engage in futile efforts. 
(See Murphy v. Arlington Cent. Sch, Dist. Bd. of Educ., 297 F,3d 195 (2d Cir. 2002)). 

Constitutionality of Federal Civil Rights Legislation 

Judge Sotomayor has resisted Judicial attempts to artificially limit federal legislative authority to 
articulate and enforce individual rights. While demonstrating respect for precedent, she has not 
interpreted the Constitution to prevent Congress from recognizing individual and civil rights. (See 
Hayden v. Pataki, 449 F.3d 305 (2d Cir. 2006) (Sotomayor joining dissent from en banc decision); 
Connecticut v. Cahiii, 217 F.3d 93 (2d Cir. 2000) (Sotomayor dissenting)). Her opinions reflect a 
deference to Congress and to the plain language of the Constitution. 

The Supreme Court is the guardian of our rights and freedoms. As such, we recognize the importance 
of each nomination to the Court, Based on her record as a district court judge and as a Judge on the 
Second Circuit Court of Appeals, we believe Judge Sotomayor has demonstrated appropriate respect 
for the rule of law and the Importance of individual rights. Therefore, we urge you to confirm the 
nomination of Judge Sonia Sotomayor to the U.S. Supreme Court. 


Michael Waterstone 
Professor of Law 

Associate Dean of Academic Programs 
Loyola Law School, Los Angeles 


Peter Blanck 
University Professor 
Chairman, Burton Blatt Institute 
Syracuse University 
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Michael Stein 
Executive Director 

Harvard Law School Project on Disability 

Professor of Law 

William and Mary Law School 

Mark C. Weber 

Vincent de Paul Professor of Law 
DePaul University College of Law 

Deirdre M. Smith 

Assoc. Professor of Law and 

Director of the Cumberland Legal Aid Clinic 

University of Maine School of Law 

Robert Dinerstein 
Professor of Law 
American University 
Washington College of Law 

Carrie Griffin Basas 
Assistant Professor of Law 
University of Tulsa College of Law 

Arlene S. Kanter, Professor of Law 

Laura J. and L. Douglas Meredith Professor 

Director, Disability Law and Policy Program 

Co-Director, SU Center on Human Policy, Law, 

and Disability Studies 

Syracuse University College of Law 

Wendy E. Parmet 

Matthews Distinguished University 

Professor of Law 

Northeastern University School of Law 

Michael L. Perlin 
Professor of Law 

Director, International Mental Disability Law 
Reform Project 

Director, Online Mental Disability Law Program 
New York Law School 


Marianne Engelman Lado 
Visiting Assistant Professor 
Seton Hall University School of law 

Ani B. Satz, Ph.D., J.D. 

Associate Professor 

Emory University School of Law 

Rollins School of Public Health 

Ruth Colker 

Distinguished University Professor and Heck- 
Faust Memorial Chair in Constitutional Law 
Michael E. Moritz College of Law 
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'ECTaso, Texas 

The IntemationaC City 


RACHEL QUINTANA 

CITY REPRESENTATIVE 
EA^TSIDE DISTRICT V 


June 29, 2009 


The Honorable Patrick J. Leahy, Chairman 
Committee on the Judiciary 
United States Senate 
Washington, DC 20510 

Dear Chairman Leahy: 

I am writing to express my support for the confirmation of Judge Sonia Sotomayor as 
Associate Justice of the Supreme Court of the United States. In her seventeen years of 
service to date as a federal trial and appellate judge, and throughout the course of her 
entire career. Judge Sotomayor has strongly distinguished herself throu^ her outstanding 
intellectual credentials and her deep respect for the rule of law, establi^iing herself 
beyond question as fully qualified and ready to serve on the Supreme Court. 

Judge Sotomayor will be an impartial, thoughtful, and hi^y-respected addition to the 
Supreme Court. Her unique personal background is compelling, and will be both a 
tremendous asset to her on the Court and a historic inspiration to others. Her legal career 
further demonstrates her qualifications to serve on our nation’s highest court. Afier 
graduating from Yale Law School, where she served as an editor for the Yale Law 
Journal, Judge Sotomayor spent five years as a criminal prosecutor in Manhattan. She 
then spent eight years as a corporate litigator with the firm of Pavia and Harcourt, where 
she gained expertise in a wide range of civil law areas such as contracts and intellectual 
property. In 1992, on the bipartisan recommendation of her home-state Senators, 
President George H.W. Bush appointed her District Judge for the Southern District of 
New York. In recognition of her outstanding record as a trial judge, President Bill 
Clinton elevated her to the U.S. Court of Appeals in 1998. 

During her long tenure on the federal judiciary. Judge Sotomayor has participated in 
thousands of cases, and has authored approximately 400 opinions at the appellate 
level. She has demonstrated a thorough understanding of a wide range of M^y 
complicated legal issues, and has a strong reputation for deciding cases based upon the 
careful application of the facts of cases to the law. Her record and her inspiring personal 
story indicate that she understands the judiciary’s role in protecting the rights of all 
Americans, in ensuring equal justice, and respecting our Constitutional values - all within 
the confines of the law. Moreover, her well-reasoned and pragmatic approach to cases 
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RACHEL QUINTANA 

CITY REPRESEOTATIVE 
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will allow litigants to feel, regardless of the outcome, that they were given a fair day in 
court. 

Given her stellar record and her reputation for fairness. Judge Sotomayor has garnered 
broad support across partisan and ideological lines, earning glowing praise from 
colleagues in the ji^ciary, law enforcement community, ^ademia, and legal profession 
^^ilO know her best. Her Second Circuit colleague (and also her former law professor) 
Judge Guido Calabresi describes her as “a marvelous, powerful, profoundly decent 
person. Very popular on the court because she listens, convinces and can be convinced — 
always by gocd legal argument. She's changed my mind, not an insignificant number of 
times.” Judge Calabresi also discredited concerns about Judge Sotoraayor’s bench 
manner, explaining that he compared ‘The substance and tone of her questions with those 
of his male colleagues and lus own questions. And ! must say I found no difference at 
all.” Judge Sotomayor’s colleague Judge Roger Miner, speaking of her ideology, argued 
that ‘T don't think I'd go as far as to classify her in one camp or another. I think she just 
deserves die classification of outstanding judge.” And New Yoric District Attorney 
Robert Morgenthau, her first employer out of law school, hailed her for possessing “the 
wisdom, intelligence, collegiality, and good character needed to fill the position for 
which she has been nominated.” 

I urge you not to be swayed by the efforts of a small number of ideological extremists to 
tarnish Judge Sotomayor's outstanding reputation as a jurist. These efforts have included 
blatant mischaracterizations of a handful of her rulings, as well as efforts to smear her as 
a r^ist based largely on one line in a speech that critics have taken out of context from 
the rest of her remarks. The simple fact is that after serving seventeen years on the 
federal judiciary to date, she has not exhibited any credible evidence whatsoever of 
having an ideological agenda, and certainly not a racist one. 1 hope that your committee 
will strongly reject the efforts at character assassination that have taken place since her 
nomination. 

In short. Judge Sotomayor has an incredibly compelling personal story and a deep respect 
for the Constitution and the rule of law. Her long and rich experiences as a prosecutor, 
litigator and judge match or even exceed diose of any of the Justices currently sitting on 
the Court. Furthermore, she is fair-minded and ethical, and delivers thought^ rulings in 
cases based upon their merits. For these reasons, the undersigned organizations stron^y 
urge you to vote to confirm Judge Sotomayor. 

Respectfully, 

Representative Rachel Quintana 
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United States Senate Committee on the Judiciary Hearing: 
The Nomination of Sonia Sotomayor 
to be an Associate Justice of the United States Supreme Court 

July 15,2009 


Prepared Statement of 
Neomi Rao 

Assistant Professor of Law 
George Mason University School of Law 
Arlington, Virginia 


Thank you Mr. Chairman, Senator Sessions, and distinguished members of 
this Committee for inviting me today. It is an honor to testify at this hearing on 
the nomination of Judge Sonia Sotomayor to the United States Supreme Court. 

My testimony seeks to further the public dialogue about the appropriate 
role of a judge in our constitutional democracy. Judge Sotomayor is 
accomplished and hard-working, and this process should give respectful and 
serious consideration to the jurisprudential principles she has articulated during 
her tenure as a federal judge. I take no position on the ultimate question of 
whether Judge Sotomayor should be confirmed. My testimony will explain how 
her speeches and writings express a view of the judicial role that is personal and 
consequentialist and at times suggests a position beyond even mainstream 
pragmatic judicial philosophies. 

Each vacancy on the Supreme Court invariably leads to a public dialogue 
about how courts and judges fit into our democratic system of government. I 
have seen this process from a variety of perspectives, including as Counsel to this 
Committee and as Associate White House Counsel during the nominations of 
Chief Justice John Roberts and Justice Samuel Alito. The process has its familiar 
rhythms and arguments, but it also serves as a reminder of the important work of 
the Supreme Court and the high stakes of each appointment. 

I want to consider for a moment some reasons why the stakes are so high. 
We can begin with the common observations that Supreme Court justices serve 
for life and decide many of the country’s most difficult and controversial issues. 
Behind this observation is an important assumption, so widely accepted, that it is 
often taken for granted. This assumption is that each Supreme Court justice 
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matters because Supreme Court judgments are treated as final and supreme in 
matters of constitutional interpretation. 

In recent years, there are numerous examples of the Supreme Court 
reviewing and limiting congressional and executive branch powers. For example, 
in Boumediene v. Bush, the Supreme Court for the first time invalidated a wartime 
policy that had the joint support of Congress and the President. ' In Boumediene 
and other cases, the President and Congress have accepted and followed the 
Court’s decisions. 

This supremacy, however, is not a constitutional necessity, but largely 
results from prudent political acquiescence.^ The Framers said fairly little about 
what they expected from judges. Article III of the Constitution vests the “judicial 
power” in the federal judiciary, but does not articulate its scope.^ Alexander 
Hamilton noted that the limits on the judiciary were primarily structural. He 
explained that the Supreme Court has “no direction either of the strength or of the 
wealth of the society; and can take no active resolution whatever. It may truly be 
said to have neither Force nor Will, but merely judgment; and must ultimately 
depend upon the aid of the executive arm even for the efficacy of its judgments.”^ 
This weakness of the Supreme Court, as well as other structural factors, casts 
doubt on the idea that judicial supremacy is required by the constitutional 
structure.^ 

The Constitution gives Congress and the President various tools by which 
they can restrain the Court. For example. Congress could reduce the budget of the 
courts, or cut back on its jurisdiction in certain types of cases. In extreme 
circumstances, it could seek impeachment and removal of overreaching judges. 
The President could decline to implement a decision he considered 

‘ Boumediene v. Bush, 128 S. Ct. 2229 (2008). 

^ See Neomi Rao, The President's Sphere of Action, 45 WlLLAMETfE L. REV. 527, 531 (2009). 
See also John Harrison, The Constitutional Origins and Implications of Judicial Review, 84 Va. L. 
Rev. 333 (1998) (explaining that “[tjhe propriety of judicial review in light of the text is of 
considerable theoretical but, at the moment, little practical importance”). 

’ U.S. Const, art. Ill, § I. 

* The Federalist No. 78, at 402 (Alexander Hamilton) (George W. Carey & James McClellan 
eds.,2001). 

’ The Federalist No. 49, at 261 (James Madison) (George W. Carey & James McClellan eds., 
2001) (“The several departments being perfectly co-ordinate by the terms of their common 
commission, neither of them, it is evident, can pretend to an exclusive or superior right of settling 
the boundaries between their respective powers.”). See also Michael Stokes Paulsen, The Most 
Dangerous Branch: Executive Power to Say fVhal the Law Is, 83 GEO. L.J. 217, 228 (1994) 
(explaining the constitutional basis for coordinacy of the branches, or the idea that each branch of 
the federal government has an independent duty to interpret the Constitution). 
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unconstitutional. I am not recommending any of these actions, only noting some 
possibilities. Indeed, the Congress and the President virtually never exercise 
these checks. Political reprisals against the Court are highly disfavored and 
viewed as interfering with judicial independence. 

Because these checks on the Court’s power are rarely exercised, the 
Supreme Court faces no effective challenge to its authority. The Court has 
assumed the right to define its constitutional limits and there are few issues that it 
considers to be outside of the judicial role.* This testimony is not the place to 
discuss the difficult and controversial questions about whether such independence 
is desirable or consistent with our constitutional structure. I merely wish to call 
attention to the prevailing view in the Supreme Court, Congress, and the 
Executive Branch about the essential finality and supremacy of Supreme Court 
decisions in constitutional matters. 

In the practical absence of external constraints, each justice remains 
constrained primarily by his or her conception of the judicial role. Self-restraint is 
the primary restraint for Supreme Court justices - this is why a nominee’s judicial 
philosophy is so important. 

At the heart of debates about judicial philosophy is a longstanding 
disagreement between formalism, on the one hand, and a more flexible, 
pragmatic, or perhaps in the parlance of the day, empathetic decision-making. I 
will consider briefly the range of this spectrum in order to situate Judge 
Sotomayor’s stated judicial philosophy in this traditional debate.^ 

First, some judges believe the judicial role and the privilege of political 
independence require a corresponding obligation to follow the law, not personal 
beliefs or public opinion. In order to pursue this ideal, they follow a more 
formalist approach to interpretation, which often means close textualism for 
statutes and historical or originalist readings of the Constitution. The basic idea is 
that by focusing closely on the written law, judges act as fair and impartial 
arbiters and avoid exercising personal discretion or imposing values and goals 
outside of the law. 


^ This lack of oversight is a privilege given neither to the President nor to Congress, as the 
Supreme Court robustly enforces the constitutional limits on congressional and executive branch 
power. See, eg.. City of Boeme v. Flores, 521 U.S. 507 (1997); Boumediene v. Bush, 128 S. Ct. 
2229 (2008). 

’ I recognize that the brevity of this discussion necessarily omits some detail and nuance, but my 
discussion is intended to capture the essential jurisprudential dispute, not all of its variants. 
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As a constitutional matter, this approach recognizes that judges should 
implement the “Judicial power,” not a legislative one. On a practical level, 
formalism recognizes that judges have limited capacity for assessing facts, 
gathering data, and judging consequences.* These tasks belong to the political 
branches. Justice Antonin Scalia and Judge Frank Easterbrook of the Seventh 
Circuit Court of Appeals exemplify this approach in their jurisprudence and 
scholarly writings.® 

Formalists may be criticized and caricatured as wooden literalists. But 
judges who adopt formalist methods are not naive about their role.'® They 
understand that judges are human and come to the bench with individual 
experiences." Indeed, it is in part to limit human biases and prejudices that they 
seek to follow the law as closely as possible. As Justice Scalia has explained, “To 
be a textualist in good standing, one need not be too dull to perceive the broader 
social purposes that a statute is designed, or could be designed, to serve; or too 
hide-bound to realize that new times require new laws. One need only hold the 
belief that judges have no authority to pursue those broader purposes or write 
those new laws.”'^ 

In my view, proper respect for the judicial role requires an intelligent 
formalism in which judges interpret, without revvriting, our laws and the 
Constitution. This approach allows us to remain a society governed by laws and 
not men. 

On the other side of this debate, pragmatic judges largely reject the 
restraints of formalism. They believe that the privilege of judicial independence 
also confers the privilege of interpreting the law to conform to substantive 


* See, e.g., Adrian Vermeule, Judging Under Uncertainty: An Institutional Theory of 
Legal Interpretation (2006). 

■’ See Antonin Scalia, a Matter of Interpretation: Federal Courts and the Law (1997); 
Frank H. Easterbrook, Text, History, and Structure in Statutory Interpretation, 1 7 Harv. J. L. Pub. 
Pol’y61 (1994). 

James B. Beam Distilling Co. v. Georgia, 501 U.S. 529, 549 (199!) (Scalia, J., concurring) (“I 
am not so naive (nor do 1 think our forebears were) as to be unaware that judges in a real sense 
‘make’ law. But they make it as judges make it, which is to say as though they were ‘finding’ it ~ 
discerning what the law is, rather than decreeing what it is today changed to or what it will 
tomorrow be.”) (emphasis in original). 

“ To take a recent example, Chief Justice Roberts explained at his confirmation hearings that “we 
all bring our life experiences to the bench,” but the ideal for each judge is to follow the rule of law, 
not their own preferences. Confirmation Hearing on the Nomination of John G. Roberts, Jr. To Be 
Chief Justice of the U.S. Before the S. Comm, on the Judiciary, S. Hrg. 109-158, at 205 (2005) 
(statement of John G. Roberts, Jr,). 

Scalia, supra note 9, at 23. 
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purposes and practical consequences - these judges seek to reach the best 
outcome all things considered. Justice Stephen Breyer and Judge Richard Posner 
are articulate proponents of legal pragmatism.’^ 

In this view, judges can address the problems to be solved and interpret 
statutes and the Constitution to serve broader purposes and goals. For example, 
Justice Breyer has recently explained that our Constitution has a basic democratic 
objective and that the courts must help secure this objective. They do this in 
part by focusing on the purposes of laws and the consequences of particular 
interpretations.’^ 

These judges celebrate the individual wisdom of each jurist, who should 
try, in part, to resolve cases pragmatically, a concept that will be “relative to the 
prevailing norms of particular societies.”'* Often these judges go further and 
suggest that judges can interpret statutes and the Constitution to make them fairer 
or more just - to reach substantive results more in line with modem sensibilities 
as understood by the judge. In this view, through interpretation judges can 
promote what is right and good. 

Pragmatic, flexible interpretation of the law allows significant room for 
individual assessments of what the law requires, as each individual will have his 
or her own conceptions of what is coherent, rational, or just. Judge Posner has 
argued that most American judges are pragmatists. Nonetheless, pragmatism as a 
method of judging places insufficient attention on the requirements of the law. 
Although pragmatists disclaim judicial willfulness,’^ flexible and evolving 
interpretations of statutes and the Constitution will turn, to some extent by 
necessity, on the individual perceptions of particular judges. 


See, e.g., STEPHEN BREYER, ACTIVE LIBERTY: INTERPRETING OUR DEMOCRATIC CONSTITUTION 
(2006); Richard Posner, How Judges Think (2008); Richard Posner, Problems of 
JURISPRUDENCE (1990). 

Breyer, supra note 13, at 37. 

'’Mat 18. 

POSNER, How Judges Think, supra note 1 3, at 241 . 

” Most pragmatists are quick to acknowledge that they should not impose their personal or 
political will through judicial decisions. For example. Justice Breyer acknowledges the imperative 
that Judges should avoid being “willful, in the sense of enforcing individual views.” Breyer, 
supra note 13, at 18 (interna! quotation marks omitted). Judge Posner explains, “A pragmatic 
judge assesses the consequences of judicial decisions for their bearing on sound public policy as 
he conceives it. But it need not be policy chosen by him on political grounds as normally 
understood.” POSNER, HOw JUDGES Think, supra note 1 3, at 1 3. 
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This testimony provides only a brief sketch of these different perspectives. 
No doubt in actual cases such views may be practiced on a continuum, with 
justices balancing concerns of formalism with other consequences or substantive 
values. Nonetheless, most judges have strongly felt views on these matters and 
such views crucially affect the outcomes of cases. Formalism and pragmatism 
reflect different attitudes about the role of the judge, appropriate sources for 
judicial decision-making, and methods for deciding cases. 

In her writings and speeches. Judge Sotomayor has set out important 
aspects of her judicial philosophy, identifying where a judge should be on this 
spectrum. 1 focus here on her writings and speeches because these are the fullest 
articulation of her judicial philosophy over a long career in which she repeated 
many of the same remarks. Judge Sotomayor’s judicial record may provide a 
somewhat different picture, but judges at the court of appeals, bound by Supreme 
Court precedent, are limited in the extent to which they can exercise personal 
discretion. Lower court judges infrequently discuss explicitly the judicial role in 
their opinions. 

On the Supreme Court, however, justices enjoy more freedom and 
consequently can exercise their personal judicial philosophies to a greater degree. 
Thus, it may be revealing that outside of particular cases, when discussing the 
judicid role. Judge Sotomayor has quite candidly and consistently articulated a 
personal, consequentialist approach to judging. She has repeatedly disavowed 
formalism, and furthermore, in numerous remarks has suggested a position 
beyond where even many pragmatic jurists would go. 

First, Judge Sotomayor has explicitly and repeatedly rejected the idea that 
there can be an objective stance in judging. She has explained that every 
judgment requires an individual choice by the judge. She recognizes that there 
may be a “danger embedded in relative morality,” but that this relativity is 


'* Sonia Sotomayor, Raising the Bar: Latino and Latina Presence in the Judiciary and the 
Struggle for Representation: Judge Mario G. Olmos Memorial Lecture: A Latina Judge 's Voice, 
13 BERXELEY La Raza L.J. 87, 91 (2002) (accepting Martha Minnow’s proposition that “there is 
no objective stance but only a series of perspectives — no neutrality, no escape from choice in 
judging”); Sonia Sotomayor, Address at the Woman’s Bar Association of the State of New York: 
Women in the Judiciary 8 (Apr. 30, 1999) (“there is 'no objective stance but only a series of 
perspectives. ... [N]o neutrality, no escape from choice’ in judging, I fiuther accept that our 
experiences as women will in some way affect our decisions. In short, as aptly stated by Professor 
Minnow, ‘Th[e] aspiration to impartiality ... is just that an aspiration rather than a description 
because it may suppress the inevitable existence of a perspective ... .”’) (citing Judith Resnik, On 
the Bias: Feminist Reconsiderations of the Aspirations for Our Judges, 61 S. CAL. L. REV. 1877, 
1905 (1988)) (internal citation omitted). 
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inherent in the judicial role.'® This goes much further than recognizing that 
interpretation may be affected by the position of the interpreter and instead 
strongly implies that judging is often a series of personal choices by the judge. 

Second, with objectivity discarded as unrealistic, Judge Sotomayor has 
explained that a judge’s personal background, her race, gender, and life 
experiences, should affect judicial decisions. She has questioned the ideal that 
judges should transcend their personal sympathies and prejudices because by 
doing so men and women of color may “do a disservice both to the law and 
society.”^® She has extolled the fact that judges of color, both men and women, 
will have a collective effect on the development of the law. The effect she 
considered is not simply the inclusion of qualified women and minorities on the 
federal bench. Rather she predicted some substantive effect, some difference in 
the outcome of cases from minority representation. Moreover, she explained that 
judges “must not deny the differences resulting from experience and heritage” but 
must attempt “continuously to judge when those opinions, sympathies and 
prejudices are appropriate.”^' 

Finally, given that legal decisions are relative and should depend on a 
judge’s background, Judge Sotomayor repeatedly reiterated what may be a natural 
conclusion from this, that her particular background leads her to make, not just 
different, but better decisions than those who have not walked in her shoes. Or as 
she explains, her “hope that a wise Latina woman with the richness of her 
experiences would more often than not reach a better conclusion than a white 
male who hasn’t lived that life.”^'^ 

As I explained at the outset, the Supreme Court enjoys effectively 
unchallenged supremacy and finality with regard to constitutional interpretation. 

Sotomayor, A Latina Judge 's Voice, supra note 1 8, at 93 (“There is always a danger embedded 
in relative morality, but since judging is a series of choices that we must make, that I am forced to 
make, I hope that 1 can make them by informing myself on the questions 1 must not avoid asking 
and continuously pondering.”). 

“Mat 91. 

'"Mat93. 

“ Id. at 92. As has been widely reported. Judge Sotomayor made similar remarks in a number of 
speeches. See, e.g.. Judge Sonia Sotomayor, Panel Presentation at the 40th National Conference of 
Law Reviews; Women in the Judiciary 1 1 (Mar. 17, 1994) (“First, if Professor Martha Minnow is 
correct, there can never be a universal definition of 'wise.' Second, I would hope that a wise 
woman with the richness of her experience would, more often than not, reach a better conclusion. 
What is better? 1, like Professor Resnik, hope that better will mean a more compassionate and 
caring conclusion.”); see also John Dickerson, More Belter Judging, SLATE, June 3, 2009, 
available at http://www.slate.com/id/2219699/ (discussing Judge Sotomayor’s speech at the 
Conference of Law Reviews). 
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Accordingly, each Supreme Court justice remains constrained, in practice, only 
by his or her approach to the law. Judge Sotomayor’s stated approach over many 
years as a federal court of appeals judge invokes a personal conception of the 
judicial role. If personal experience not only unconsciously shapes decision- 
making, but is essential to it, then the judicial process has few objective 
constraints of law. If one believes that a judge’s race, gender, and life experiences 
should affect how a judge decides cases, then justice may turn on personal beliefs, 
not law. lliis is not only a rejection of formalist theories of interpretation, but a 
significant step beyond even pragmatic jurisprudence. 

Our constitutional structure does not give judges political power - it gives 
them the judicial power to decide particular cases through an even-handed 
application of the law. Judges are human and the demand for impartiality 
imposes a difficult standard on those entrusted with the honor of serving on the 
federal judiciary. The difficulty of such objectivity and impartiality, however, 
does not suggest jettisoning the ideal. In our constitutional democracy, the rule 
of law should prevail over the rule of what the judge thinks is best. 

This testimony is being submitted before the questioning of Judge 
Sotomayor by the Committee was completed. Judge Sotomayor’s early 
statements before this Committee suggest a change of heart and express 
agreement with some the principles I have articulated. I hope that her testimony 
reflects a properly reconsidered view of the judicial role and the understanding 
that true “fidelity to the law” best suits the constitutional role of a judge and 
enhances the predictability and stability of our social and political arrangements. 
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Statement of Frank Ricci 


Good Morning, 

Thank you for the opportunity to appear before this 
distinguished committee. I accepted with honor the 
invitation to tell my story. Many others have a similar story 
and I feel I am speaking for them as well. The New Haven 
firefighters were not alone in their struggle. Firefighters 
across the country have had to resort to the federal courts to 
vindicate their civil rights. 

Technology and modern threats have changed our 
profession. We have become more effective and efficient but 
not safer. The structures we respond to today are more 
dangerous, constructed with lightweight components that 
are prone to early collapse, and we face fires that can double 
in size every thirty to sixty seconds. 

Too many think that firefighters just fight fires. Officers are 
also responsible for mitigating vehicle accidents, hazardous 
material incidents and handling complicated rescues. Rescue 
work can be very technical. All of these things require a great 
deal of knowledge and skill. 

Lieutenants and Captains must understand the dynamic fire 
environment and the critical boundaries we operate in. They 
are forced to make stressful decisions based on imperfect 
information and coordinate tactics that support our 
operational objectives. Almost all of our tasks are time 
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sensitive. When your house is on fire or your life is in 
jeopardy, there are no do-overs. 

The Lieutenant's test that I took was without a doubt a job- 
related exam that was based on the skills, knowledge and 
abilities needed to ensure public and firefighter safety. We 
all had equal opportunity to succeed as individuals and were 
provided a road map to prepare for the exam. 

Achievement is neither limited nor determined by one’s race 
but by one's skills, dedication, commitment, and character. 
Ours is not a job that can be handed out without regard to 
merit and qualifications. For this reason I and many others 
prepared for these positions throughout our careers. I 
studied harder than I ever had before. Reading, making flash 
cards, high lighting and reading again all while listening to 
prepared tapes. I went before numerous panels to prepare 
for the oral assessment. I was a virtual absentee father and 
husband for months because of it. 

In 2004 the City of New Haven felt not enough minorities 
would be promoted and that the political price of complying 
with Title VII, the Cities' civil service rules and the charter 
would be too high. Therefore they chose not to fill the 
vacancies. Such action deprived all of us the process set 
forth by the rule of law. Firefighters who earned promotions 
were denied them. 

Despite the important civil rights and constitutional claims 
we raised, the Court of Appeals panel disposed of our case in 
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an unsigned, unpublished summary order that consisted of a 
single paragraph that mentioned my dyslexia and thus led 
everybody to think that this case was about me and a 
disability claim. This case had nothing to do with that. It had 
everything to do with ensuring our command officers were 
competent to answer the call and our right to advance in our 
profession based on merit regardless of race. 

Americans have the right to go into our federal courts and 
have their cases judged based on the Constitution and our 
laws, not on politics and personal feelings. 

The lower courts’ belief that citizens should be reduced to 
racial statistics is flawed and it only divides people who 
don’t wish to be divided along racial lines. The very reason 
we have civil service rules is to root out politics, 
discrimination and nepotism, although our case 
demonstrates that these ills will exist if the rules of merit 
and law are not followed. Our courts are the last resort for 
Americans whose rights are violated. Making decisions on 
who should have command positions solely based on 
statistics and politics where the outcome of the decision 
could result in injury or death is contrary to sound public 
policy. 

The more attention our case got, the more some people tried 
to distort it. It bothered us greatly to see so many reporting 
this case as involving a testing process that resulted in 
minorities being completely excluded from eligibility for 
promotion. That was entirely false as minority firefighters 
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were victimized by the city's decision as well. As a result of 
our case, they should now enjoy the career advancement 
that they earned and deserve. 

Enduring over five years of court proceedings took a toll on 
us and our families. But at some point we began to 
understand that this case was no longer about the twenty of 
us but about so many other Americans who had lost faith in 
the court system because of what happened to us. We 
understood that firefighters and others of all races and 
different ethnicities wanted what we sought, which was 
simple fairness, the right to be judged on merit, and the rules 
and the law to be enforced even handedly. Many were 
counting on us and when we finally won our case, the 
messages we received from every corner of the country 
made us know it was all worth it. 

We never asked for sympathy from the courts. We simply 
asked for serious consideration of our claims and an 
acknowledgement of our basic right to be treated fairly. 

That is the just expectation of all Americans. 

Again, thank you for the honor and privilege of speaking to 
you today. 
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Chairman Leahy, Ranking Member Sessions, members of the Committee: I want 
to thank you for the opportunity to testify today and, I hope, to contribute to the 
Committee’s consideration of President Obama’s nomination of Judge Sonia Sotomayor 
to the United States Supreme Court, I am honored to be here. Please let me begin by 
noting, however, that I am appearing here on my own account and not to represent the 
views of my law firm, or any of its clients, or any other entity or organization with which I 
am affiliated. 

I will focus on the question of judicial involvement in the national security area 
and the related issues I believe the Senate should consider in the context of Judge 
Sotomayor’s nomination. Before addressing national security specifically, however, I 
would like to make a few observations about the scope of these hearings. 

The Senate’s duty to advise upon and consent to the President’s federal judicial 
appointments is one of its most important responsibilities. The Senate’s performance of 
this duty must be informed by a proper respect for the principle of separation of powers 
- including and especially judicial independence. In my view, it would be inappropriate 
for this Committee, or for the Senate as a whole, to try to obtain commitments from a 
judicial nominee as to how that person would rule on particular cases if confirmed. It is 
as important for the Senate to respect the Judiciary’s independence as it is for the 
courts to refrain from legislating from the bench. For that reason, I would urge that 
members of the Committee - of whatever political persuasion - neither ask nor expect 
Judge Sotomayor to commit herself to ruling a particular way on any particular legal 
question. 
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At the same time, both the Committee and the Senate as a whole must inquire 
into Judge Sotomayor’s judicial philosophy. It is clear that Judge Sotomayor is both an 
accomplished lawyer and an experienced and respected jurist. It is nevertheless critical 
that the Senate weigh her understanding of the Judiciary’s proper role in our 
constitutional system, how she would approach the important task of interpreting both 
the Constitution and congressional enactments, as well as the temperament and habits 
of mind she would bring to the High Court. 

Of course, it is particularly important that the Senate probe Judge Sotomayor’s 
views on the proper judicial role in the handling of national security issues. This is the 
case for two distinct reasons. 

First, the United States remains engaged in a protracted global war against al 
Qaeda, the Taliban and other enemies. Winning this war is pivotal to our country, and 
its conduct has presented legal challenges of a kind rarely seen in conventional 
conflicts. 

Second, despite Judge Sotomayor’s long and distinguished service on the 
federal bench, she has not had the occasion to consider many cases in the national 
security area. Indeed, in the most significant of the cases involving the war on terror 
heard by Judge Sotomayor, Arar v, Ashcroft, the Second Circuit has yet to issue a 
decision. As a result, there is very little data from which the Senate may discern the 
approach which Judge Sotomayor would take to the vital and unresolved questions of 
national security law that will inevitably reach the High Court. 

Therefore, a central topic of the Committee’s inquiry should be Judge 
Sotomayor’s understanding of the proper role of Article III courts vis-a-vis the Executive 

- 2 - 
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and Legislative Branches in the area of national defense. To the extent that these 
hearings have not produced sufficient information regarding Judge Sotomayor’s views 
in this area, I would urge the Committee to pose written questions to her. Such 
questions permit far more detailed and thoughtful responses than those asked in the 
glare of a full committee hearing. 

As you know, Congress and the President have traditionally been accorded near 
plenary authority in the national defense and foreign policy areas. This is especially 
true with regard to questions involving the conduct of armed conflict. Indeed, over the 
course of our history, the courts have been loath to intrude into such issues, at least 
until after hostilities have concluded. In recent years, however, the Supreme Court has 
dramatically expanded its role in these areas. In my view, this has significant 
implications for the Government's ability to prevent another devastating attack on the 
United States, and to vanquish al Qaeda and its allies. Indeed, there can be little doubt 
that the principles the Supreme Court has developed since Hamdi v. Rumsfeld, 542 
U.S. 507 (2004), make it far more difficult for the United States to defeat any enemy that 
resorts to unconventional warfare. 

For example, the Supreme Court has imposed what has proven to be an 
unworkable habeas corpus framework with regard to the detainees now held at 
Guantanamo Bay, Cuba. That the government has lost 26 of the 31 habeas cases that 
have been fully litigated so far at the District Court level underscores the practical 
difficulties caused by the application of this regime to Guantanamo detainees. The 
question of what to do with these detainees is prompting yet another round of litigation, 
also likely to reach the Supreme Court. The key question there will be whether Article 
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III judges can order the President to bring to the United States aliens presently held at 
Guantanamo. The fact that Congress has enacted an appropriations rider which bans 
the expenditure of funds for such purposes presents a further constitutional issue. 

Meanwhile, lower courts are already beginning the process of extending this 
habeas regime to individuals captured and held by the United States in other parts of 
the world, including at the Bagram Air Force base in Afghanistan. This development 
threatens our ability to wage war in the Afghan theater in general and operations of our 
special forces in particular. This legal architecture is fundamentally inconsistent with the 
Constitution and established precedent. 

When Mohammed Atta and his compatriots boarded their scheduled flights on 
September 11, 2001, the rights of wartime detainees were governed by several major 
precedents. These cases were marked by judicial restraint, especially with regard to 
foreign nationals held by the United States overseas. In crafting its original detainee 
policies over the fall and winter of 2001-2002, the Bush Administration relied on two 
critical Supreme Court decisions: Ex parte Quirin, 317 U.S. 1 (1942) and Johnson v. 
Eisentrager, 339 U.S. 763 (1950). Together, these cases - along with the customary 
laws of war upon which the Court relied - recognized the President’s authority to detain 
captured enemies without a civilian trial for so long as hostilities continue and to charge 
them before military courts as appropriate. Foreign nationals held outside of the 
territorial United States were not entitled to challenge their detention in the federal 
courts. 

This well-settled case law relied upon the vital and traditional distinction between 
the rights and privileges of “lawful combatants” (generally the regular soldiers of 
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sovereign states) and “unlawful combatants,” who fail to meet four critical criteria: (1) a 

regular command structure; (2) the wearing of uniforms; (3) the carrying of arms openly, 

and (4) obedience to the laws of war, including not attacking civilians. These 

requirements force combatants to distinguish themselves clearly from the surrounding 

civilian populations, and to otherwise comply with international law of armed conflict. 

Although individuals held as enemy combatants within the United States or in 

overseas areas subject to its sovereignty were able to obtain judicial review In a handful 

of cases, that foreign combatants held overseas should have been able to seek judicial 

inten/ention was virtually unthinkable. In Eisentrager, Justice Robert Jackson - fresh 

from his role as the chief Nuremberg prosecutor - explained why: 

It would be difficult to devise more effective fettering of a field commander 
than to allow the very enemies he is ordered to reduce to submission to 
call him to account in his own civil courts and divert his efforts and 
attention from the military offensive abroad to the legal defensive at home. 

Nor is it unlikely that the result of such enemy iitigiousness would be a 
conflict between judicial and military opinion highly comforting to enemies 
of the United States. 

339 U.S. at 779. This was the law in 2001. Of course, the individuals detained by the 
United States at Guantanamo and elsewhere were not without legal protection. Abuses 
against detainees can and have been prosecuted under the Uniform Code of Military 
Justice (UCMJ). Customary international norms entitle detainees to humane treatment 
- including a trial before criminal punishment may be imposed. 

This legal architecture gave way to Judicial activism in the Hamdi case. There, a 
divided Court ruled that detainees were entitled to challenge their classification as 
enemy combatants through administrative proceedings. In response, the Bush 
Administration developed an elaborate process to determine whether individual 
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detainees were properly classified as enemy combatants. This process included 
periodic review of whether a detainee’s continued detention was appropriate. In the 
2005 Detainee Treatment Act (“DTA”), Congress revised this system to provide for a 
carefully tailored form of unprecedented judicial review. 

In its next major decision, Hamdan v. Rumsfeld, 548 U.S. 557 (2006), the 
Supreme Court struck down the system of military commissions established by 
President Bush to try captured al Qaeda operatives. Although the Court accepted that 
military commissions were a legitimate part of the American military justice system (a 
point hard to deny since such bodies have been used by the United States throughout 
its history), it nevertheless concluded that the President had failed to justify various 
departures from the procedural rules governing ordinary courts martial under the UCMJ. 
Congress acted within weeks to amend the UCMJ, and to establish military 
commissions to try captured terrorists by passing the Military Commissions Act ("MCA”). 
In this law, as in the DTA, Congress sought to place strict limits on the judiciary’s role in 
reviewing these cases. 

The Supreme Court - doubtless emboldened by forty years of growing primacy in 
domestic affairs - swept aside these MCA-based limitations in Boumediene v. Bush, 
128 S. Ct. 2229 (2008). In that case, the Court ruled that detainees at Guantanamo 
Bay, and potentially at any other site wholly controlled by the United States, were 
constitutionally entitled to challenge their detention by seeking a writ of habeas corpus 
in the federal courts. 

A very real question now is whether Eisentrager has been abandoned and 
whether the paralysis which Justice Jackson warned against has come to pass. We 
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may reasonably wonder whether the Supreme Court has presented America’s enemies 

with a new “litigation weapon” and whether there is now any particular reason why all 

captured combatants, lawful or unlawful, cannot litigate the basis of their detention and 

force the government to “prove” that they are enemy combatants. 

By opening the courthouse doors to our enemies. Boumediene created both 

uncertainty for our warfighters and opportunities for al Qaeda. It is unclear what other 

constitutional rights detainees may now enjoy. In a breathtaking assertion of judicial 

power, the Boumediene Court left all of this for the future. As Justice Kennedy wrote: 

Because our Nation’s past military conflicts have been of limited duration, 
it has been possible to leave the outer boundaries of war powers 
undefined. If, as some fear, terrorism continues to pose dangerous 
threats to us for years to come, the Court might not have this luxury. The 
result is not inevitable, however. The political braches, consistent with 
their independent obligations to interpret and uphold the Constitution, can 
engage in a genuine debate about how best to preserve constitutional 
values while protecting the Nation from terrorism. 


128 S. Ct. at 2277. Needless to say. Congress and the Executive Branch have been 
engaged in exactly that debate - about how to protect the Nation’s values and the lives 
of its citizens - since the September 11 attacks. Unfortunately, the results of this 
debate have not been accorded much respect by the Court. 

I want to emphasize that this judicial activism was not prompted by, nor even 
exclusively directed at, the previous Administration’s allegedly exaggerated view of 
executive power. To begin with, the Bush Administration’s use of Presidential powers 
was far more modest than that of any previous American war-time Presidency’s - 
including those of Franklin Roosevelt, Woodrow Wilson, and Abraham Lincoln. 
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Second, in striking down the MCA, the Supreme Court invaded the constitutional 
prerogatives of both political branches. The Court's majority did not seem troubled by 
the fact that Congress and the President worked in concert at the very apex of their 
respective Articles I and il constitutional prerogatives as identified in Justice Jackson’s 
landmark Youngstown Sheet & Tube analysis. Nor did it pause at the fact that the very 
same Court majority a year earlier in Hamdan specifically urged the political branches to 
undertake exactly this type of collaborative effort, strongly implying that their joint 
handiwork would be granted the utmost deference. 

The substance of these cases aside, I am also troubled by some of the stated 
and unstated assumptions that seem to undergird the ongoing wave of judicial activism 
in the national security area. These assumptions are that the courts are the best 
guardians of civil liberties and that the extension of judicial jurisdiction over all national 
security issues would produce a superior overall policy for the Nation. These views are 
both ahistorical and profoundly at odds with our constitutional and political fabric. When 
Article III courts extend jurisdiction over matters that are not properly subject to judicial 
review, they act extra-constitutionally. Such an action by the courts, even if cloaked in 
the language of protecting liberty, is no better than an extra-constitutional exertion of 
congressional or executive power. 

As we address these issues today, I note that these concerns are now shared by 
both sides of the aisle. Despite criticizing President Bush's wartime policies during last 
year’s campaign. President Obama has continued - in substance if not necessarily in 
name - virtually all of them. His Administration’s litigation strategy on all of the pending 
key national security issues is identical to that of his predecessor's. This is especially 

- 8 - 


VerDate Nov 24 2008 1 1 :18 Jun 24, 2010 Jkt056940 PO 00000 Frm 01279 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



1268 


true with regard to the detention of captured enemy combatants without trial outside of 
the United States. Despite the President’s stated desire to the contrary, it now appears 
likely that the detention facilities at Guantanamo Bay will remain open indefinitely 
because our allies have refused to take all but a handful of the detainees, and Congress 
has withdrawn funding for any effort to bring them into the United States. 

As a result, Congress and the new Administration can expect that their policies 
will continue to be challenged in the courts, and that the Supreme Court will continue to 
play a central part in determining what those policies should be. If Judge Sotomayor is 
confirmed, her rulings will have immense consequences for our country’s safety and 
security. The Senate owes it to the American people to engage her on these issues 
fully and openly. 

For example, the Committee may want to ask Judge Sotomayor which aspects of 
the foreign affairs powers exercised by the President, the Congress, or both of the 
political branches jointly, are plenary, and not subject to review by Article 111 courts on 
either constitutional or prudential grounds. Another topic worth exploring is whether 
Judge Sotomayor shares the view that it is appropriate for the political branches of our 
government and the courts to balance civil liberties and public safety differently in war 
time than in peace time. It would also be appropriate to inquire into Judge Sotomayor’s 
views of the “political question’’ and state secrets doctrines, and particularly the extent to 
which they are grounded in the Constitution. To emphasize, I believe that these types 
of questions can be raised and resolved in ways which are consistent with the principle 
of proper respect for judicial independence and would not require the Judge to indicate 
how she would rule in any particular case. 
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Finally, the Senate should also focus on Judge Sotomayor's views regarding the 
increasing tendency of the Supreme Court to invoke the law and precedent of foreign 
jurisdictions in interpreting the Constitution and laws of the United States. Although the 
Court has cited a great many sources, among them Hammurabi and Shakespeare, the 
use of foreign administrative or judicial rulings or practices in reaching its decisions is 
highly problematic. The United States Constitution is a unique document. The system 
of government it established was unprecedented and very much inconsistent with the 
prevailing legal and political norms at the time it was adopted. Even today, the 
American system of government remains different in critical respects from that of even 
our closest democratic allies. 

As a result, the views of non-U. S. jurisdictions are of limited utility in the 
legitimate interpretation of the Constitution and federal statutes, and must be used with 
great circumspection even in the construction of international law and treaties. This is 
because the United States - as an independent sovereign - is not bound by the 
interpretations or legal rules adopted by other countries, even if these may in some 
instances prove to be persuasive. Indeed, the right to interpret international law 
obligations is a fundamental attribute of sovereignty and many of the disagreements 
between the United States and its allies over the past 8 years can be attributed to the 
simple fact that it has adopted different views on a number of important questions 
involving the use of force and the conduct of hostilities. In addition, when United States 
courts look to foreign law for guidance, let alone a rule of decision, they may 
inappropriately disregard doctrines such as Stare Decisis, a critical limitation on the 
exercise of judicial power. 

Thank you for this opportunity to share my thoughts with the Committee. 
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Dear Hon. Pulrick 1 ,cahy. 

The resignation of Justice Souter from our nation's highest court affords an historic 
opportunity to appoint a nominee who combines a range of unrivaled traits. Judge Sonia 
Soiomayor is such a nominee. 

Judge Sotomayor's personal and pnd'essional experiences make her uniquely sen.siiive to 
the concerns o I' a wide range of Americans. She was raised by a widowed mother in a 
Bronx housing project and worked hard to graduate summa cum laudo from Princeton 
and to become an editor of the Yale Law Journal, For the first tour years of her career. 
Judge Sotomayor prosecuted criminal defendants untler ManhatUin's legendary District 
Attorney Robert Morgenthau. She later spent eight years representing businesses at the 
international firm of Pavia & Harcourt. 

Judge Sotomayor’s legal career has included not only criminal prosecution and 
commercial litigation, hut also academia and appoinlmenl to the federal bench at the age 
of thirty eight. For the past ten years, her intellect, integrity, and consensus-building have 
made her a highly respected jurist on Ihe Second Circuit. This followed a dislinguished 
career as a federal trial judge, during which Judge Sotomuyor's pragmatism and resolve 
brought the national baseball strike Ui an end that satisfied all parlies. She taught liir over 
nine years at the New York University School of Law and at Columbia I.aw School, and 
has been a mentor to hundreds of attorneys and students as a member of the Puerto Rican 
and Hispanic Rur Associations. This wealth of experience has impressed upon her both 
the law’s potential, as well as its limits. 

There is no other candidate who possesses such consummate legal skills eonibmed with a 
wide-ranging personal and professional background. For these reasons, Judge Sotomayor 
is the best choice for our country’s next Supreme Court Justice. 

Sincerely, 

Encida Roman, Cs>q. 


cc: Members of the Senate Judiciary Committee 

Hon. Patrick J. I-cahy, Chairman 

TIon. Jeff Sessions, Ranking Member 

Hon. Herb Kohl 

Hon. Arlen Spector 

Hon. Dianne Fciustcin 

Hon. Orrin G. Hatch 

lion. Russell D. Feingold 

Hon. Charles E. Grassley 

Hon. Charles E. Schumer 
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Ramona E. Romero, National President 

I. Background and Introduction 

My name is Ramona E. Romero and 1 am the National President of the Hispanic 
National Bar Association (“the HNBA”). We are grateful to Chairman Leahy, Ranking 
Member Sessions and the rest of the Senate Judiciary Committee (the “Committee”) for 
affording the HNBA the honor of testifying in support of the confirmation of Judge Sonia 
Sotomayor as Associate Justice of the Supreme Court of the United States. 

While the HNBA is proud that Judge Sotomayor is a Latina, we support her 
confirmation because she is unquestionably well-qualified under the objective and 
subjective standards that have traditionally been applied to Supreme Court nominees. We 
base our endorsement on our due diligence evaluation of her credentials, judicial record, 
and reputation. Judge Sotomayor offers an unquestionable integrity, temperament, 
commitment to equal justice and record of service to the American public and the 
Hispanic community. Moreover, Judge Sotomayor has extraordinary academic 
credentials, a varied professional background and more judicial experience than any of 
the current members of the Supreme Court at the time of confirmation. In addition, she 
brings a practical understanding of how people and businesses interact with the legal 
system derived from her years as a prosecutor and private practitioner. 

The HNBA is a nonprofit, national voluntary bar association that represents the 
interests of all attorneys, judges, law professors, legal assistants, and law students of 
Hispanic descent in the United States and Puerto Rico. The HNBA has Regional 
Presidents in every region of the country and 37 affiliated bar associations in 22 states. 
While Latinos in the legal profession come from diverse personal backgrounds and 
political persuasions, the HNBA is strictly non-partisan and does not represent a 
particular ideology. It was founded in 1972 to promote equal justice for all Americans by 
advancing the participation of Hispanics in the legal profession. The HNBA also serves 
as the voice of the broader Hispanic community on issues that significantly impact the 
interactions of Latinos and the legal system. 

The HNBA has been looking forward to this moment for decades. For a variety of 
reasons, including our intere.st in preserving public trust in the Supreme Court, the HNBA 
has long advocated for the appointment of a Justice of Hispanic decent. Today, 1 am 
accompanied by nine former HNBA National Presidents - Mari Carmen Aponte, Lillian 
Apodaca, Lorenzo Arredondo, Dolores Atencio, Jimmie Gurule, Mary Hernandez, Carlos 
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Ortiz, Jimmie Reyna and Robert Ruiz. They and all other living HNBA past presidents 
unanimously support Judge Sotomayor’s confirmation.' All former HNBA National 
Presidents have dedicated much of their lives and volunteered countless hours to 
fostering a legal profession that affords equal opportunity to Hispanics and ail 
Americans. All have worked to educate the public on the importance of a diverse 
judiciary and on the practical, intellectual, and symbolic significance of a Hispanic 
presence on the Supreme Court. Accordingly, I take this opportunity to publicly 
acknowledge their work and to thank them on behalf of the American people, Other 
HNBA representatives here today include Roman Hernandez, the HNBA’s President- 
Elect, Professor Jenny Rivera, and Marfa Gonzalez Calvet, who is acting as the HNBA’s 
counsel in connection with this hearing.' 

II. HNBA’S Perspective on The Judiciarv and Approach to Judge 
Sotomayor’s Nomination 

As the national voice of the Hispanic legal community, the HNBA has sought to 
promote a fair, independent and diverse judiciary. The benefits of diversity in all settings 
are broadly recognized in our society. For example, as Justice O’Connor has noted 
“effective participation by members of all racial and ethnic groups in the civic life of our 
Nation is essential if the dream of one Nation, indivisible, is to be realized.”'* All 
Americans benefit from judicial deliberations that include diverse perspectives because 
they increase the likelihood of better decisions and a stronger juri.sprudence more likely 
to deliver on respect for the rule of law and on the promise emblazoned on the facade of 
the Supreme Court building — “equal justice under law.” 

For decades, the HNBA has led the advocacy in support of Hispanic 
representation on the federal bench, including the Supreme Court. It often conducts peer 
reviews of judicial candidates and, when appropriate, issues endorsements. While its 
focus is on Hispanics in the judiciary, the HNBA has evaluated and/or endorsed 
candidates of all races and political persuasions. For example, the HNBA testified before 
this Committee in support of the nominations of Associate Justices Kennedy, Souter, 
Ginsburg and Breyer. Similarly, the HNBA publicly endorsed Miguel Estrada when he 
was nominated to the D.C. Circuit on the basis of his qualifications and prepared an 
extensive written evaluation of Chief Justice Roberts that praised his integrity and 
character, professional experience, scholarship, communication skills, and judicial 
temperament. 


■fhe supporting statement signed by all 27 living former HNBA National Presidents, along with 
the cover letter forwarding it addressed to the Senate Judiciary Committee, are attached as Exhibit A. 

’ We thank Ms. Calvet and her law firm, Morgan Lewis & Bockius LLP, for their long-term support 

of the HNBA’s efforts related to the Supreme Court of the United States, 

^ Gutter vs. Bollinger, 539 U,S. 306. 332 (2003). 
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In November 2008, shortly after the Presidential election, the HNBA wrote to 
President Obama to encourage the nomination of Latinos to the federal judiciary and to 
consider the historic nomination of a Hispanic to the Supreme Court. The HNBA also 
constituted its Special Committee on the Supreme Court of the United States (“Supreme 
Court Committee”) to focus once again on identifying and evaluating potential Hispanic 
candidates for the Court. The Committee and the HNBA’s current national leadership 
worked to educate the public and the Administration on the need for and importance of 
Hispanic representation on the Supreme Court. 

On May 13, 2009, the HNBA released a bi-partisan “Long List” of 82 Latinos on 
the federal bench and on state courts of last resort compiled by the Supreme Court 
Committee. The HNBA did so in order to highlight for the Administration and for all 
Americans that there exists an impressive pool of Hispanic legal talent that President 
Obama could consider when selecting a replacement for Justice Souter. Judge Sotomayor 
was, of course, on that list. 

The HNBA, like most Americans, reveled with pride and enthusiasm on May 26, 
2009, as President Obama announced that he had selected Judge Sotomayor as his first 
Supreme Court nominee. The HNBA was already familiar with Judge Sotomayor’s 
impressive background and Jurisprudence. She was on a “Short List” of eight potential 
Supreme Court nominees that the HNBA submitted to President Bush in 2005 after 
conducting substantia! due diligence on their backgrounds and careers. We also reviewed 
her credentials and endorsed her when she was nominated for the U.S. District Court for 
the Southern District of New York and for the Court of Appeals for the Second Circuit. 
Finally, she has been a distinguished member of the Hispanic legal community, and our 
organization honored her as its Judge of the Year in 2004 and also as its Latina of the 
Year (Judiciary) in 2005, 

Notwithstanding our familiarity with her record and our prior evaluations and 
endorsements, the Supreme Court Committee once again reviewed Judge Sotomayor’s 
candidacy after her historic nomination.’’ Our mo.st recent analysis of her judicial record 
relied on appraisal criteria approved by the HNBA Board of Governors in 2001. Among 
the factors considered are exceptional professional competence, intellect, character, 
reputation for integrity, temperament, commitment to equal justice and record of service 
to the American public and the Hispanic community. In addition, the Committee 


' W'e thank the members of the HNBA’s Supreme Court Committee for their extraordinary 

contribution to thi.s effort. The HNBA Supreme Court Committee is co-chaired by Carlos Ortiz, General 
Counsel of Goya Foods, Inc. and HNBA National President 1992-1993 and Robert Raben, founder and 
President of The Raben Group. Its members are Michael A, Olivas. Houston, TX. HNBA Law Professor 
Sect Chair Emeritus, 1987-2009; Gilbert F. Casellas, Round Rock, TX, HNBA Past President, 1984-1985; 
Mark S. Gallegos. Miami. EL, HNBA Past President, 1988- 1989; Dolores S. Atencio, Denver, CO, HNBA 
Past President, 1991-1992; Mary T. Hernandez, San Jose, CA, HNBA Past President, 1994-1995; Gregory 
A. Vega, San Diego, CA, HNBA Past President, 1997-1998; Lillian R, Apodaca, Albuquerque, NM, 
HNBA Pa.st President. 1998-1999. 
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commissioned a group of law professors to review and analyze approximately one 
hundred of Judge Sotomayor’s key cases with particular emphasis on areas of law and 
issues of concern to Latinos in the United States. Finally, the Committee reviewed many 
of Judge Sotomayor’s speeches and writings. 

Based on the Supreme Court Committee’s review of her record, the HNBA is 
confident that Judge Sotomayor is extraordinarily well-qualified to serve as a Justice of 
the Supreme Court. We respectfully urge the Judiciary Committee to promptly 
recommend her confirmation to the full Senate. We also respectfully urge the Senate to 
recognize and honor Judge Sotomayor’s extraordinary credentials, service to the 
American people, and remarkable personal history and vote in favor of confirmation. 

III. Support for the Confirmation of Judge Sotomayor 

A. Personal and Educational Background 

The Honorable Sonia Sotomayor embodies the attributes the HNBA looks for in a 
nominee to the Supreme Court: extraordinary intellect, commendable credentials, 
prmcipled jurisprudence, integrity, an unrivaled work ethic, a clear commitment to the 
fair and impartial administration of justice, and a demonstrated dedication to serving the 
American people and the Hispanic community. Given her personal history, her 
achievements are both a tribute to her and to the best our great country has to offer. 

Judge Sotomayor is a 55 year old American of Puerto Rican descent and raised in 
the humble environment of a low income public housing project in the Bronx, New York. 
Judge Sotomayor’s father wa.s a factory worker with a third grade education. He died 
when she was only nine years old. Her mother worked six days a week as a telephone 
operator and as a licensed practical nurse in order to provide for Judge Sotomayor and 
her brotiier, now a doctor. Despite these obstacles, Judge Sotomayor excelled at an early 
age, beginning her lifelong journey from the South Bronx to the halls of justice in New 
York and Washington D.C. This compelling story is an extraordinai'y example of what is 
possible in our great country — The Land of Opportunity — with hard work, perseverance 
and a belief in the promise of America. Hers is a story that instills a sense of pride and 
patriotism in each of us. 

Judge Sotomayor continued to demonstrate excellence at every stage of her life 
and career. She graduated as the valedictorian of Cardinal Spellman High School in the 
Bronx. After earning a scholarship from Princeton University — one of the most 
prestigious schools in the country-she went on to graduate with the highest possible 
academic honors, receiving her Bachelor of Arts summa cum laude and Phi Beta Kappa. 
She was a co-winner of Princeton’s top academic prize for scholastic excellence and 
service to the University. She attended Yale Law School — another premiere institution — 
and again excelled, serving as an editor of the Yale Law Journal and as a Managing 
Editor of the Yale Law Studies in World Public Order. 
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B. Professional Experience (Non-Judicial) 

Over her thirty-year legal career. Judge Sotomayor has acquired professional 
experience that is broad, deep and well-rounded. After she graduated from Yale Law 
School in 1979, Judge Sotomayor became an Assistant District Attorney in the 
Manhattan District Attorney’s Office under District Attorney Robert M. Morgenthau, 
During her five years there, A.D.A. Sotomayor prosecuted significant criminal cases 
including murders, robberies, child abuse, police misconduct and fraud cases. According 
to Mr. Morgenthau, 

...she was a tough and effective prosecutor.... Within a 
short time she had come to the attention of trial division 
executives as someone who was a step ahead of her 
colleagues, one of the brightest, an immediate standout who 
was marked for rapid advancement. * 

In 1984, Judge Sotomayor left the District Attorney’s office and joined the law 
firm of Pavia & Harcourt as an associate. She was admitted into partnership four years 
later. Her practice focused primarily on general civil litigation, with emphasis on 
protecting her client’s intellecmal property rights. Former colleagues at the firm have 
described her as “very skilled,” a quick learner, exceptionally hard-working, and 
immediately impressive.^ 

After becoming an appellate jurist. Judge Sotomayor co-taught a trial and 
appellate advocacy course at New York University Law School from 1998 through 2007. 
She also taught an appellate advocacy course at Colombia Law School from 1999 
through the recent past. 

C. .Tudicial Experience 

Judge Sotomayor has spent seventeen years on the federal bench, six as trial judge 
and eleven as an appellate judge. She will bring to the Supreme Court more federal 
judicial experience than any other Justice in the last 100 years. Moreover, her experience 
as a trial judge will fill a void left by the retirement of Justice Souter who was the only 
member of the current Court with that prior experience. 

In 1991, President George H.W. Bush nominated Judge Sotomayor to serve as a 
federal judge on the U.S. District Court for the Southern District of New York on the 


’ Morgenthau, R., Those Labeling Sonia Sotomayor a Radical Don 't Know Her at All, New York 

Daily News, May 28, 2009. 

* See, e.g., Sloan, Karen, Sotomayor's Civil Practice was with a Small, but Specialized, Firm, The 

National Law Journal, May 28, 2009; Richburg, Keith, A'.y. Federal Judge Likely on the Short List, The 
Washington Post, May 7, 2009. 
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recommendation of New York Senior Senator Daniel Patrick Moynihan (D-NY) and with 
the support of Senator Alfonse D’Amato (R-NY). After having evaluated and endorsed 
her for that federal district court judgeship, the HNBA worked with the White House and 
then Senate Judiciary Committee Chairman, Joseph Bidcn (D-DE), to secure her 
confirmation. When President Bush appointed Judge Sotomayor, she was the first 
Hispanic federal judge in New York and the first Hispanic female federal judge in the 
counUy. 

In 1997, President William J. Clinton nominated Judge Sotomayor to serve on the 
United States Court of Appeals for the Second Circuit. The HNBA evaluated Judge 
Sotomayor’s candidacy and jurisprudence during her six years of service as a federal 
district court judge at that time and endorsed her. Subsequently, the HNBA again worked 
with the White Hou.se and then Senate Judiciary Committee Chairman Orrin Hatch (R- 
UT) to secure the confirmation of Judge Sotomayor and her appointment by President 
Clinton in 1998. 

D. .Tudicial Restraint and Temperament 

Based on our analysis, Judge Sotomayor’s jurisprudence demonstrates close 
attention to the facts of each case and a healthy respect for legal precedent. Her work is 
characterized by a thoughtful and measured approach to complicated legal questions, a 
diligent application of die law, reasoned judgment, and an unwavering commitment to 
upholding tlie Constitution and Supreme Court precedent. Rather than paint with a broad 
brush, her decisions reflect the importance of fidelity to the law, exercise of judicial 
restraint, and a narrowly restricted opinion that speaks only to the question presented. 

It is with this measured approach that Judge Sotomayor has consistently rendered 
sound decisions during her impressive tenure. Her opinions cannot be readily associated 
with a particular political persuasion or judicial philo.sophy. Instead, her judicial record 
displays impartiality, a keen awareness of the limits of judicial review, a clear sense of 
the impact that her decisions have on the litigants before her and on the lower courts that 
must apply her precedential rulings, and a dedication to reaching the fair, just, prudent 
and law driven result. In short, she is the antithesis of an activist judge and she does not 
substitute her own perspective for what the law dictates. 

Outside the courtroom. Judge Sotomayor has been a contributing member of the 
legal and scholarly communities, speaking to students and professionals, writing articles, 
and serving as a role model to young people. Critics of Judge Sotomayor have focused on 
a few out-of-court statements to suggest that her decisions are based on factors other than 
the interpretation of the legal questions posed to her. We respectfully suggest that the 
proper measure of Judge Sotomayor’s fitness is the portfolio of her seventeen years as a 
jurist, which should be the focus of this Committee’s analysis. Based on its review of 
Judge Sotomayor’s jurisprudence, we believe that this Committee will conclude, as the 
HNBA has concluded, that her extensive judicial record reflects judicial restraint. 
Diversity of background, and consequently of experience, does not detract from a jurist’s 
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ability to adhere to the rule of law and should not be used as a litmus test to determine 
whether a jurist is able to remain objective and impartial. Judge Sotomayor embodies the 
truism that diversity coexists with fairness and sound judgment. 

E. Service to the American People 

For most of her career. Judge Sotomayor has foregone the private sector positions 
available to individuals with her extraordinary credentials in order to serve the American 
people. She has spent 22 years of her 30 year career in the public sector as a judge or 
prosecutor. 

Her engagement with the community also spans her career and is evident from her 
responses to this Committee’s questionnaire, where she details her volunteer service to a 
broad range of organizations that serve the public interest. For example, before becoming 
a judge she volunteered for the State of New York Mortgage Agency, the Puerto Rican 
Legal Defense and Education Fund (now known as Latino Justice PRLDEF), the New 
York State Advisory Panel on Inter-Group Relations, and the New York City Campaign 
Finance Board. Since becoming a judge, she has routinely made herself available as a 
speaker to law schools, bar associations and law student groups, served on the selection 
committees for various scholarships, and joined the Board of Trustees of her alma mater, 
Princeton University. 

Of great significance to the HNBA is the fact that Judge Sotomayor has 
consistently demonstrated meaningful involvement in the Hispanic community. Judge 
Sotomayor has been a member of the HNBA for many years, has judged our moot court 
competition, spoken at some of our conventions, and attended or addressed gatherings of 
our local affiliates. Because of both her reputation as a remarkable jurist and her 
engagement, Judge Sotomayor has an outstanding reputation within the Hispanic legal 
profession. 

IV. Importance of A Hispanic Presence on the Supreme Court 

The HNBA’s advocacy for a more diverse Judiciary starts from the premise that 
diversity makes for a stronger Nation. As Justice Sandra Day O’Connor once noted, 
“society as a whole benefits immeasurably from a climate in which all persons, regardless 
of race or gender, may have the opportunity to earn respect, responsibility, advancement 
and remuneration based on ability.” The American people benefit from having a 
judiciary that reflects our country’s diversity and that depicts the varied perspectives and 
backgrounds of its population. 

Moreover, adherence to and respect for the rule of law depends on public 
understanding of our system of government and on the People’s trust in our judges to rule 
independently and fairly. There are over 45 million Hispanics in the United States, and 
we are the largest, fastest growing, and youngest segment of our Nation’s population. 
Because the HNBA appreciates the importance of cultivating greater understanding and 
trust in our legal system among Hispanics, it has invested its own resources on 
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educational programs for our community, including La Promesa en el Derecho * The 
Promise in the Law. This booklet is written in 9th grade English and Spanish to explain 
ten basic aspects of the American system of government. 

If we are to nurture a sense of pride and connection to the judicial system, there is 
no substitute for a legal profession and a judiciary that reflect the rich mosaic of the 
American people. However, Hispanics continue to be severely under-represented among 
lawyers and judges.’ The appointment of the first Hispanic to the Supreme Court of the 
United States is an important symbolic advancement for our corrununity, much like the 
appointment of Justice Thurgood Marshall was for African Americans, and the 
appointment of Sandra Day O’Connor was for women. The confirmation of Judge 
Sotomayor would foster a greater connection between Latinos and the judicial system and 
would help imbue Latinos with a sense of ownership in our courts, 

V. Conclusion 

The HNBA endorses Judge Sotomayor not only because she exceeds the required 
credentials to be a Supreme Court Justice, but also because she is a beacon of hope for all 
Americans. Her personal story resonates with all of us as proof positive that in our 
country even those from the most modest beginnings can achieve the highest pinnacles of 
our Nation’s leadership. 

We are grateful to President Obama for selecting a nominee in Judge Sotomayor 
who has demonstrated intellectual rigor and fidelity to the law. The HNBA also thanks 
the Senate Judiciary Committee for giving it the opportunity to speak on behalf of the 
Hispanic legal community in support of Judge Sonia Sotomayor on this historic occasion. 
Finally, our thanks to all Americans for their interest in this important process and to the 
Committee for according Judge Sotomayor the respect she has earned. The HNBA urges 
the Senate to confirm Judge Sotomayor so that all Americans can celebrate her 
confirmation as another milestone in our journey to becoming “one Nation, indivisible,” 





Ramona E. Romero, National President 
Hispanic National Bar Association 


’ According to the Bureau of Labor Statistics, as of 2007, Hispanics comprised only 4.3‘Fc of all 

lawyers and 6% of all judges and other judicial workers. 
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Ramona E. Romkko 
Natio.nai. Presideni' 


July 10,2009 

VIA FACSIMILE AND FIRST CLASS MAIL 

Senator Patrick Leahy 
Chairman 

U.S. Senate Committee on (he Judiciary 
224 Dirksen Senate Office Building 
Washington. DC 20510-6275 


Senator Jeff Sessions 
Ranking .Member 

U.S. Senate Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510-6275 

Dear Chainiian Leahy and Ranking Member Sessions: 

On behalf of the Mispanic National Bar Association C'HN'BA”), I am writing to infomi 
you of £1 development relating to tlie nomination of Judge Sonia Sotomayor to serve as an 
A.ssoeiate Justice ofthe Supreme Court of the United States. All 27 living past presidents 
of the HNBA, including Mario Obledo, its founding President, have signed a statement 
(“Statement”) in support of Judge Sotomayor’s fair and expeditious confirmation. We 
are attaching a copy of their Statement for the Committee’s information and for the 
congre.ssional record. 

Tliese HNBA leaders, ail of wliom have worked to further an independent, impartial and 
diverse judicial^ though our non-pnrtisaii, not-for-profit Association, are diverse 
themselves. They include Democrats, Rcpubliciins and Independents, and come from 
around the couittry and from all Hispanic backgrounds. 

We appreciate the Coinmiltce’s consideration of this statement. Should you have any 
questions, please contact us at (202) 22.5-4777. 

Very truly yours, 



Ramona E. Romero 
HNBA National Pre,sident 


loot Coimcclicui Avenue. MW ■ Suile 507 • Wa.*inpoil. D.C. 70036 • 207-723-4777 pswiic ■ 202.22.)-2324 fa\ • www lmba.com 
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HNBA PRESIDENTS’ STATEMENT 


July 2009 


We the undersigned past presidents of the Hispanic National Bar Association 
wholeheartedly support the nomination of Judge Sonia Sotomayor to serve as an Associate 
Justice on the United States Supreme Court. Judge Sotomayor has exceptional academic and 
professional credentials. She is a sununa cum laude graduate of Princeton University and 
graduated from Yale Law School, where she served as an editor of the Yale Law Journal, ^fore 
her appointment to the federal bench. Judge Sotomayor was a prosecutor for five years in the 
Manhattan District Attorney’s Office and then a commercial litigator in a private law firm. 
Judge Sotomayor has been a federal judge for 17 years, serving with distinction on both the U.S. 
District Coiut for the Southern District of New York and the Second Circuit Court of Appeals. 

We have all long been troubled by the fact that no person of Hispanic heritage has ever 
served on our nation’s highest court. During our terms as HNBA President, each and every one 
of us engaged in bipartisan efforts to diversify the federal bench and to build a pipeline of 
qualified Latino lawyers, jurists and legal scholars who would be prepared to serve on the U.S. 
Supreme Court with distinction. We have always been convinced that greater diversity on the 
Supreme Court would broaden and strengthen the perspective of its jurisprudence and enhance 
the administration of justice for all Americans. Words cannot adequately express the delight in 
our hearts that our time has finally arrived. We urge the U.S. Senate to confirm an exceptional 
jurist with extraordinary federal judicial and legal experience, Judge Sonia Sotomayor. 


Printed Name: Hon. Mario G. Obledo, Founder 
HNBA President Term; 1972-1977 I 


Printed Narwf; Woo. Benjamin Aranda Iff 
HNBA Term: I977-19KO 


nnnd Name; John R. Caacillo 
|NDA PcesidenhIeiBr I9S0-19gI 


yPhaM N^4e: Hon. Lorenxo An»dOT^_ 
HNBA Presid^^S9n>d9S2rtt«3’^ 


Prinlefl^amo: Robert M. Maes 
HNBA President Term; 1981-, 1982 


Printed Kanra 
HNBAftjKid 


It l erm; 1981-1982 

hjwoydh 

yiari Carmen Aponte 
frRr™- 1983-1984 


PrintwiTlame; Gilbert f. Casellas 
HNBA President Term: 1984-1985 


Printed Name: RoBsttG. Mendez,^ 
HNBA President Tenn; 1985-19861 


Printed Name; William Mendez, Jr. 
HNBiVlgfMid^ Tqd^U|Se-1937 


inuA^U/ 77. 

Printed Name: Michael N. Martinerl 
HNBA President Term: 1987-1988 


HNBAPresid 


^Galiegos 
ju 1988-1989 


PrinJM Naim^Jimmy Ourale 
HnW President Term: 1989-1990 


Print<-494ame: RSdbcrt J- Ruiz ) 
HNBA President Term: 1990-1991 


Printed Name; Dolores Atenoio 
HNBA President Term: 1991-1992 


Printed; Name: Carlos G. Ortiz 
HNBA President Terai: 1992-19 


^M4ame: Wilfie^o<SrabaIlo 
Sa President Tam; 1993-1994 
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United States Senate Judiciary Committee Hearing; 

The Nomination of Sonia Sotomayor 
to be an Associate Justice of the Supreme Court of the United States 

July 15, 2009 

Hart Senate Office Building 
Room #216 

Prepared Statement 
of 

NICHOLAS QUINN ROSENKRANZ 
ASSOCIATE PROFESSOR OF LAW 
GEORGETOWN UNIVERSITY LAW CENTER 
WASHINGTON, DC 


Mr. Chairman, Ranking Member Sessions, Members of the Committee: 1 thank 
you for the opportunity to testify at this momentous Hearing, I have been asked to 
comment on the use of contemporary foreign and international legal materials in the 
interpretation of the United States Constitution. In a recent speech. Judge Sotomayor 
seemed to embrace and defend this approach.' 1 believe that, in this, she may be 
misguided. I have written about this issue in the Stanford Law Review and the Harvard 
Journal of Law & Public Policy^ and I will be drawing substantially on those articles in 
my remarks today. 1 also had the honor of testifying on this issue before the House 
Judiciary Subcommittee on the Constitution, and I commend the record of that Hearing to 
the Committee as well.'' 


' See Sonia Sotomayor, Judge, United States Court of Appeals for the Second Circuit, How Federal Judges 
Look to International and Foreign Law Under Article VI of the U.S, Constitution, Speech Before the 
American Civil Liberties Union of Puerto Rico (Apr. 28, 2009), avaitable at New York Times, Speech to 
the A.C.L.U. of Puerto Rico, 

http://video.nyiimes.coni/video/2009/06/10/us/politics.''l l94S40839480/speech-to-the-a-c-l-ii-of-puerto- 
rico.html (last visited Jul. 8, 2009) [hereinafter Sotomayor Speech], Oddly, Judge Sotomayor seemed to 
say exactly the opposite in testimony on Tuesday. See M. Edward Whelan III, Sotomayor','; Cotifurion on 
U,'ie of Foreign Law. BENCH Memos ON NATtONAl. Review Online, Jul. 14, 2009, 

http:,'/bench. nationalreview.com/post, '?q=NmU3NzQ3N2Uz.MjM2NGI jNDkzYWU5MGY I YzYxODBhN 
WY=WHELAN. I shall address my testimony to the position set forth in her April 28 speech and leave it 
to the Committee to reconcile her more recent statements. 

' .See Nicholas Quinn Rosenkranz, Condorcet and the Con.sliliition: ,4 Rettpon.tc to The Law of Other 
States, 59 Sian. L. Rev. 1281 (2007). 

See Nicholas Quinn Rosenkranz. An .American Amendment. 32 Harv. J. L. & PUB. POL’Y 475, 475-79 
(2009). 

See Hoii.se Re.sohtlion on the Appropriate Rote of Foreign Judgments in the Interpretation of the 
Constitution of the United States: Hearing on H.R. 97 Before the Suheomm. on the Constitution of the H. 
Comm, on the Judiciary, 1 09th Cong. 30 (2005) (statement of Nicholas Quinn Rosenkranz. Associate 
Professor, Georgetown University Law Center). 
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This issue has come to recent prominence because in two of the most high-profile 
and hot-button cases of the past decade, the Supreme Court relied on contemporary 
foreign law to help detenninc the meaning of the United States Constitution.'^ These sorts 
of foreign citations are quite controversial, and four current Supreme Court Justices have 
expressly objected to them. Justice Scaiia^ and Justice Thomas^ have repeatedly 
explained why it is inappropriate to rely on foreign law when interpreting the U.S. 
Constitution. And, in hearings before this Committee, the two most recently conflmied 
Justices, Justice Alito^ and Chief Justice Roberts,^ also expressly repudiated such 


^ See Roper v. Simmons, 543 U.S 551, 575-78 (2005); Lawrence v. Texas, 539 U.S. 558, 568-74 (2003). 

^ See. t’.g.. Stanford v. Kentucky. 492 U.S. 361, 370 n.l (1989); Stephen Breyer & Antonin Scaiia, Assoc. 
Justices, U.S. Supreme Court, Debate at American University: Constituliona! Relevance of f oreign Court 
Decisions (Jan. 13, 2005) (Jan. 13, 2005) (transcript available at hup://www'.freerepubiic.com/focus/f- 

news/ 1 352357/posts). 

’ See. e ,g., Foster v, Florida, 537 U.S. 990, 990 n* (2002) (Thomas, J., concurring in denial of certiorari) 
(“While Congress, a.'i a legislature, may wish to consider the actions of other nations on any issue it likes, 
this Court’s Eighth Amendment jurisprudence should not impose foreign moods, fads, or fashions on 
Americans.”). 

See Conftrmation Hearing on the Nomination of Samuel A. Alito to be an A.^sociate Justice of the 
Supreme Court of the United States before the S. Comm, on the Judiciary, 109lh Cong. 47! (2006). 

I don't think that we should look to foreign law to interpret our own Constitution .... I think the 
framers would be stunned by the idea that the Bill of Rights is to be interpreted by taking a poll of 
the countries of the world .... The purpose of the Bill of Rights was to give Americans rights that 
were recognized practically nowhere else in the world at the time The framers did not want 
Americans to have the rights of people in France or the rights of people in Russia or any of the 
other countries on the continent of Europe at the time .... They wanted them to have the rights of 
Americans. And I think we .should interpret our Constitution — we should interpret our 
Constitution. And 1 don't think it's appropriate to look to foreign law. 1 think that it presents a host 
of practical problems that have been pointed out. You have to decide which countries you are 
going to survey. And then it's often difficult to understand exactly what you are to make of foreign 
court decisions. All countries don’t set up their court systems the same way. Foreign courts may 
have greater authority than the courts of the United Stales. They may be given a policy-making 
role. And. therefore, it would be more appropriate for them to weigh in on policy issues, When 
our Constitution was being debated, there was a .serious proposal to have members of the judiciary 
sit on a council of revision, where they would have a policy-making role before legislation was 
passed. And other countries can set up their judiciary in that way. So you'd have to understand the 
jurisdiction and the authority of the foreign courts. And then sometimes it’s misleading to look to 
just one narrow provision of foreign law without considering the larger body of law in which it's 
located. If you focus too narrowly on that, you may distort the big picture. So for all tho.se 
reasons, I just don't think that's a useful thing to do. 

Id. 

* See Confirmation Hearing on the Nomination of John G. Roberts to be Chief Justice of the United Slates 
Before the S. Comm, on the Judiciaiy, 1 09th Cong. 201 (2005). 

(f we're relying on a decision from a German judge about what our Constitution means, no 
president accountable to the people appointed that judge and no Senate accountable to the people 
confinned that Judge. And yet he's playing a role in shaping the law that binds the people in this 
country .... The other part of it that would concern me is that, relying on foreign precedent doesn’t 
confine judges .... Foreign law, you can find anything you want. If you don't find it in the 
decisions of France or Italy, ifs in the decisions of Somalia or Japan or Indonesia or wherever. As 
somebody said in another context, looking at foreign law for support is like looking out over a 
crowd and picking out your friends. You can find them. They're there. And that actually expands 
the discretion of the judge. It allows the judge to incorporate his or her own personal preferences, 
cloak them with the authority of precedent — because they’re finding precedent m foreign law — 
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citations. Indeed, Congress itself reacted quite strongly to these citations, holding several 
hearings on this topic'® -and even going so far as to consider legislation disapproving 
such reliance on foreign law." Dozens of Representatives and several Senators have 
endorsed such legislation. 

Judge Sotomayor, however, has said that the position of these Justices is based on 
a “misunderstanding.”’’ And likewise, according to Judge Sotomayor, those like the 
many Senators and Congressmen who would forbid this sort of reliance also labor under 
a “fundamental misunderstanding.”'® Most tellingly, in the same speech. Judge 
Sotomayor cited with approval the two most controversial instances in which the 
Supreme Court used foreign law to interpret the U.S. Constitution.'"' 

I believe that contemporary foreign law generally has no place in the 
interpretation of the United States Constitution. Rather than reiterate the trenchant, 
pragmatic arguments of Professor McGinnis, I will explain why reliance on foreign law 


and use that to determine the meaning of the Constitution. And 1 think that's a misuse of 
precedent, not a correct use of precedent. 

Id. 

See, e.g.. House Resolufion on the Appropriate Role of Foreign Judgments in the Interpretation of the 
Constitution of the United States: Hearing on HR. Res 97 Before the Suheomm on the Constitution of the 
H. Comm, on the Judiciary, 1 09th Cong. (2005); Appropriate Role of Foreign Judgments in the 
Interpretation of American Law: Hearing on fl.R. Res. 568 Before the Subcomm. on the Constitution of the 
H. Comm, on the Judiciary, I08lh Cong. (2004), 

' ‘ See M.R. Res. 97, I09ih Cong. (2005); Constitution Restoration Act of 2004, S. 232.3, 108th Cong,; H.R. 
Res. 568, 108th Cong. (2004); Constitution Restoration Act of 2004, S. 2082. lOSth Cong.; Constitution 
Restoration Act of 2004, H R. .3799. 108th Cong. 

See Sotomayor Speech, supra note 1 (“But this use [of foreign law] does have a great deal of criticism. 
The nature of the criticism comes from, as ( explained, the misunderstanding of the American use of that 
concept of using foreign law. And that misunderstanding is unfortunately endorsed by some of our 
Supreme Court justices. Both Justice Scalia and Justice Thomas have written extensively criticizing the use 
of foreign and intemaiionai law to [sic] in Supreme Court decisions.”). 

' See id. (“To suggest to anyone that you can outlaw the use of foreign or intemationa! law is a sentiment 
that’s based on a fundamental misunderstanding.”). 

See id. 

We have looked, in some Supreme Court decisions, to foreign law to help us decide our issues. 

So, for example, in Roper v. Simmons, Justice Kennedy noted that for almost a half century the 
Supreme Court has referenced the law of other countries into intemaiionai authorities as 
instRictive for its inteqiretation of the Eighth Amendment prohibition of cruel and unusual 
punishment. And in that case, the Supreme Court outlawed the death penalty of juveniles in the 
United States. Similarly, in a recent case, Lawrence v. Tribe, [sic] the Supreme Court overturned a 
Texas state law making it a crime for two people of the same sex to engage in certain intimate 
sexual acts. And the Justice referred to the repeal of such laws ... in many countries of the world. 
In both those cases, the courts were very, very careful to note that they weren’t using that law to 
decide the American question. They were just using that law to help us understand what the 
concepts meant to other countries, and to help us understand whether our understanding of our 
own constitutional rights fell into the mainstream of human thinking. There may well be times 
where we disagree with the mainstream of international law. But there is much ambiguity in law, 
and 1 for one believe that if you look at the ideas of everyone and consider them and test them, test 
the force of their persuasiveness, look at them carcftilly, examine where they’re coming from and 
why, that your own decision will be better informed. 

Id. 
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to interpret the U.S. Constitution is in tension with our constitutional text and structure, 
and with fundamental notions of democratic self-governance. I should emphasize that 1 
take no position on the ultimate question of whether Judge Sotoraayor should be 
confirmed, and 1 offer my comments with the greatest respect. But 1 am concerned that 
her recent speech on this issue may betray a misconception of the judicial role. For the 
balance of my testimony, 1 shall explain why. 

In this room, and at the Supreme Court, and in law schools, and throughout the 
nation, we speak of our Conslilution in almost metaphysical terms. In the United States, 
we revere our Constitution. And well we should; it is the single greatest charter of 
government in history. But it is worth remembering exactly what the Constitution is. 
The Constitution is a text. It is comprised of words on parchment. A copy fits 
comfortably in an inside pocket, but copies don’t quite do it justice. The original is just 
down the street at the National Archives, and it is something to see. It is sealed in a 
titanium case filled with argon gas, and at night it is kept in an underground vault. But 
during the day, anyone can go see it, and read it. The parchment is in shockingly good 
condition. And the words arc still clearly visible. 

The most important job of a Supreme Court justice is to discern what the words 
on that parchment mean. The Constitution includes words that some people wish it did 
not, like “the right of the people to keep and bear arms.”'* And it omits words that some 
people wish it included, like “privacy.” But this is not the proper concern of a justice. 
The job of the Court is not to instiU the text with meaning. It is not to declare what the 
text should mean. It is not to excise some words. It is not to add others. It is to discern, 
using standard tools of legal interpretation, the meaning of the words on that piece of 
parchment. 

Now language evolves, of course, but that evolution does not alter the interpretive 
project. A word in the Con,stitiition may have taken on a new meaning in the centuries 
since the Constitution was ratified, but evolution in language does not effect amendment 
of law. This is why when the Court looks to dictionaries to interpret the Constitution, it 
looks not to contemporary dictionaries but to dictionaries from the Founding era.’’ And 
this is why, for example, no one contends that the constitutional phrase “domestic 
Violence”'* should be understood in its modem sen.se, when that sense was entirely 


'■'i’ee Nicholas A. Basbanl.s, A Splf.ndor or Lt iters: The Permanence of Books in an 
Impermanent World 6 (200-t). 

U.S. Const, amend. M. 

' ' See District of Columbia v. Heller, 1 28 S.Ct. 2783, 2828 (2008) (citing S. .lohnson. Dictionary of the 
English Language (4th ed. 1 773)); United States v. Lopez, 514 U.S. 549, 585-87 (1995) (Thomas, J., 
concurring) (citing S. John.son, Dictionary of the English Language (4th ed. 1 773); N. Bailey, An Universal 
Etymological English Dictionary (26th ed. 1789); T. Sheridan, A Complete Dictionary of the English 
Language (6th ed. 1796)); Morrison v. Olson, 487 U.S. 654, 719 (1988) (Scalia, J,, dissenting) (citing S. 
Johnson, Dictionary of the English Language (6lh ed. 1 785)). See ako Randy E. Barnett, The Original 
Meaning of the Commerce Clause, 68 U. Cm. L. Rfv. tOi, 113-14 (2001 ), 

U.S. CONST, art. IV § 4. 
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unknown at the Framing. The project of constitutional law is to discern what the text of 
the U.S. Constitution — those words on that parchment down the street — meant to the 
American people at the time of ratification.'® 

In many cases, the text is clear. For many questions, you don’t need a lawyer, let 
alone a constitutional scholar. All you need to do is walk down the street and read the 
words. But sometimes the meaning of those words is not perfectly clear. Merely reading 
the parchment may not suffice. One might need to turn to other sources to help 
understand the meaning of the words. One might, for example, turn to a dictionary from 
the founding era. One might turn to the Federalist Papers, or to early Supreme Court 
cases, to see what early and authoritative interpreters thought that those words meant. 
One might even turn to British legal sources, like the Magna Carta, or Blackstonc, or 
Coke, because those sources were perhaps in the minds of the ratifiers at the time. 

But what the Supreme Court has done in two controversial cases is to rely on 
contemporaiy foreign law in determining the meaning of the United States Constitution. 
This is the practice that Judge Sotomayor seemed to endorse in her recent speech."' And 
it is this practice that is of great concern, because the relevance of these sources is 
questionable at best. When one is trying to figure out the meaning of the document down 
the street at the Archives, it is mysterious why one would need to study other legal 
documents, written in other languages, for other purposes, in other political 
circumstances, hundreds of years later and thousands of miles away. To put the point 
most simply, as a general matter, it is simply unfathomable how the law of, say, France in 
2009 could help one discern the public meaning of the United States Constitution in 
1789. 


So far, all this must seem like common sense. But it may come as a surprise to 
the American people to learn that not everyone accepts these premises. Some Judges, and 
many law professors, do not believe that the Court should try to discern the original 
public meaning of the words on the parchment down the street. They seem to believe, 


'’See Laurenci: H. Tribe, AmericanConstitutionai. Law § 1-14, at 52-53 (3d ed. 2000); Michael 
StokCvS Paulsen, Does the Consiitiiiion Prescribe Rules for its Own Interpretation? 877 (U of St. Thomas 
Legal Studies Research Paper No. 08-36, 2009), available at http://ssm.com/ab.straci~1301 706. 

See Randy K. Bametl, An Originalism for Nonoriginatists, 45 LOY. L. REV. 61 1 , 62! (1999) (“in 
constitutional interpretation, the shift is from the original intentions or will of the lawmakers, to the 
objective original meaning that a reasonable listener would place on the words used in the constitutional 
provision at the time of its enactment.”); Frank II. Lasterbook, Abstraction and Authority,, 59 U. Ctii. L. 
Rev. 349, 359 (1992) (“Thus the question becomes the level of generality the ratifiers and other 
sophisticated political actors at the time would have imputed to the text.”); Michael W. McConnell, 
Textualism and the Dead Hand of the Past, 66 Geo. WASH. L. REV. 1127, i 1 36 ( i 998) (“Originalism is the 
idea that the words of the Constitution must be understood as they were understood by the ratifying public 
at the time of enactment.”) See generally Randy E. Barnett, Restoring the Lost Constitution: The 
Presumption of Liberty ch. 4 (2004); Antonin Scatia, Common-Law Courts in a Civil-Law System: The 
Role of United Stales Federal Courts in Interpreting the Constitution and Laws, in A Matter OF 
Interpret ation: Federal Courts and the Law 3 (Amy Guimann ed., 1997); Lawrence B. Solum, 
Semantic Originalism (III. Pub. Law and Legal Theory Research Papers, Series No. 07-24, 2008). available 
at http;//papers.ssm.com/sol3/papers.cfm?abstract_id=l 120244. 

See Sotomayor Speech, supra note I . 
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instead, that the Court should infuse those words with meaning."^' They reject the quest 
for original meaning and embrace the notion of an “evolving” Constitution. And the 
current predilection for using contemporary foreign law to interpret the United States 
Constitution necessarily implies an embrace of this “evolving Constitution” theory. 
These citations must entail a rejection of the quest for the original meaning of the 
Constitution, because, as a matter of logic, they cannot possibly shed light on that 
original meaning. 

And so, to put the point most starkly, this sort of reliance on contemporary foreign 
law must be, in essence, a mechanism of constitutional change. Foreign law changes all 
the time, and it has changed continuously since the Founding. If modem foreign law is 
relevant to constitutional interpretation, it follows that a change in foreign law can alter 
the meaning of the United States Constitution. 

And that is why this issue is so important. The notion of the Court “updating” the 
Constitution to reflect its own evolving view of good government is troubling enough. 
But the notion that this evolution may be brought about by changes in foreign law 
violates basic premises of democratic self-governance.^^ When American judges 
conceive of their job as ensuring, on an ongoing basis, that “our understanding of our 
own constitutional rights f[alls] into the mainstream of human thinking,”’"* then changes 
in that supposed “mainstream” can expand or contract those constitutional rights. When 
the Supreme Court declares that the Constitution evolves — and that foreign law may 
effect its evolution^^ — it is declaring nothing less than the power of foreign governments 
to change the meaning of the United States Constitution. 

And even if the Court purports to seek a foreign “consensus,”^'^’ a single foreign 
country might make the difference at the margin.’’ Indeed, foreign countries might even 


’■ See Sieves hreyer. Active liberty ! 1 5-.'!2 (2005); Ronald Dworkin, Freedom's Law: The 
Moral Reaoinc. of the American constitution 12-15(19%); Richard A, Posner, how Judges 
Think (2008); Address by William J. Brennan, Jr., at Hyde Park, New York, 8 Recorder, Nov. 8, 1989 (“i 
frankly concede that I approach my responsibility as a Justice, as a 20’*' century American not confined to 
[the] framers' vision in 1 787. The ultimate question must be. 1 think, what do the words of the Constitution 
and Bill of Rights mean to us in our time.”)- 

See Frank H. Basterbrook, Foreign Sources and the American Constitution, 30 Harv. J.L, & PuB. POL'Y 
223, 228 (2006) (“Foreign law post-dating the Constitution's adoption is relevant only to those who 
suppose that judges can change the Constitution or make new political decisions in its name, which I think 
just knocks out the basis of judicial review.”). 

See Sotomayor Speech, supra note I . 

If the Court cites foreign sources, presumably it is relying upon them at least in part. The Court has no 
business spending government money to print its thoughts in the United States Reports unless those 
thoughts are in service of an exercise of the judicial power. See Roper v. Simmons, 543 U.S 551, 628 
(2005) (Scalia. J,. dissenting) (“‘Acknowledgment' of foreign approval has no place in the legal opinion of 
this Court unless it is part of the basis for (he Court's judgment — which is surely what it parades as 
today,”). 

See id. at 577 (majority opinion) (“In sum, it is fair to say that the United States now stands alone in a 
world that has turned its face against the juvenile death penalty.”); id. at 604 (O'Connor, J,, dissenting) 
(criticizing the Court’s search for an “international consensus”). 

See. e.g.. id. at 577 (“The United Kingdom's experience beaoi particular relevance here in light of the 
historic ties between our countries and in light of the Righth Amendment's own origins.”). But see id. at 
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attempt this deliberately.'* The Court has already held that the Constitution — as 
interpreted by reference to foreign law — forbids the execution of murderers, no matter 
how heinous their crimes, if they committed their murders before turning eighteen.^’ But 
some foreign countries would have us go even further; France, for example, has declared 
that one of its priorities is the abolition of capital punishment in the United States?'^ Yet 
surely the American people would rebel at the thought of the French Parliament deciding 
whether to abolish the death penalty — not just in France, but also, thereby, in America.^’ 

After all, foreign control over American law was a primary grievance of the 
Declaration of Independence. The Declaration, too, may be found at the National 
Archives, and its most resonant protest was that King Cicorge 111 had “subjeetjed] us to a 
jurisdiction foreign to our constitution.”^^ This is exactly what is at stake here: foreign 
government control over the meaning of our Constitution. Any such control, even at the 
margin, is inconsistent with our basic founding principles of democracy and self- 
governance.^^ 

Indeed, the Constitution itself has something to say about constitutional change. 
“We the People of the United States . . . ordain[ed] and establishjed] th[e] Constitution”^'* 
and included mechanisms by which we could change it if necessary. Article V sets forth 
a complex, carefully wrought mechanism — really four such mechanisms — for 


626-27 (Scalia, J., dissenting) (“The Court has . , . long rejected a purely originalist approach to our Eighth 
Amendment, and that is certainly not the approach the Court takes today. Instead, the Court undertakes the 
majestic task of detenuining (and thereby prescribing) our Nation's current standards of decency, it is 
beyond comprehension why we should look, for that purpose, to a country that has developed, in the 
centuries since the Revolutionary War ... a legal, political, and social culture quite different from our 
own.”). 

See Nicholas Quinn Rosenkranz, Condorcet and the Constitution: A Response to The Law of Other 
States, 59 Stan. L. Rev. 1281, 1305 (2007) (explaining how the United States Supreme Court's reliance on 
foreign law could skew the policy incentives of foreign governments in a suboptimal way). 

See Roper, 543 U.S. at 568. 

See Ken I. Kersch. Multilateralism Comes to the Courts, PUB. (N'T.. Winter 2004, at 3, 4-5. 

See Easterbrook, supra note 23, at 228 (“When other nations abolish the death penalty . . . they can do 
this by voting and can reverse the result by voting. How, then, can these deliberations and results possibly 
eliminate the role of the people of the United States in making decisions?”). 

The Decl.aration OF (NDHPENDENCE para, I5{U.S. 1776). The Declaration also protests: 

The history of the present King of Great Britain is a history of repeated injuries and usurpations, all 
having in direct object the establishment of an absolute Tyranny over these States. To prove this, let 
Facts be submitted to a candid world. 

i ie has refused his Assent to Laws, the most wholesome and necessary to the public good. 

He has forbidden his Governors to pass Laws of immediate and pressing importance, unless 
suspended in their operation until his Assent should be obtained; and when so suspended, he has 
utterly neglected to attend to them. 

Id. para 2-4. 

See Nicholas Quinn Rosenkranz, Executing the Treaty Power, 1 18 Harv. L. Rev, 1867, 191 1 (2005) 
{“Surely the Founders would have been surprised to learn that a United States statute— duly enacted by 
Congress and signed by the President — may, under some circumstances, be rendered unconstitutional at the 
discretion of. for example, the King of England.”). 

U.S. Const, pmbi. (emphasis added). 
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constitutional change.’’ These mechanisms require the concurrence of many different 
collective bodies, each with a different — ^and exclusively American — geographic 
perspective.^* There is simply no reason to believe that, in addition to the four express 
mechanisms of constitutional change in Article V, there is also a fifth mechanism, 
unmentioned in the text, by which foreign governments may change the meaning of the 
United States Constitution. 

As 1 mentioned at the outset, in a recent speech, Judge Sotomayor seemed to 
endorse reliance on foreign law when interpreting the United States Constitution’^ 
(though her testimony seems to be to the contrary’*). Again, 1 take no position on the 
ultimate question of whether Judge Sotomayor should be confinned. But I do hope that 
the Committee will continue to explore her views on this important issue. Judge 
Sotomayor has affirmed that the U.S. Constitution has not been changed and cannot be 
changed other than by Article V amendment.’^ But, as I have explained, if contemporary 
foreign law were relevant to the interpretation of the United States Constitution, it would 
seem to follow that a change in foreign law could effect a change in the meaning of the 
United States Constitution. 1 hope the Committee will ask Judge Sotomayor whether 
foreign governments can, indeed, amend the United States Constitution in this way. 


The amendment process has two phases, proposal and ratiftcation, and each phase has two options. At 
the proposal phase. Congress may propose amendments “whenever two thirds of both Houses shall deem it 
necessary." U.S. CONST, art. V. Or alternately, "on the Application of the Legislatures of two thirds of the 
several States, [Congress] shall call a Convention for proposing Amendments.” Id. Likewise, at the 
ratification stage, there are two options: an amendment may be “ratified by the Legislatures of three fourths 
of the several States, or by Conventions in three fourths thereof, as the one or the other Mode of 
Ratification may be proposed by the Congress.” Id. 

Sec Id. 

’’ See Solomayor Speech, supra note I . 

See Whelan, supra note I. 

See Sen. Lindsey Graham Holds a Hearing on the Nomination of Judge Sonia Sotomayor to He an 
Associate Justice of the U.S. Supreme Court, WASHINGTON POST, July 14, 2009, 
http://www.washingtonpost.eom/wp-dyn/content/article/2009/07/14/AR200907l412782.htinl. 
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'A Wise Latina Woman' 

The context shows that Judge Sotomayor meant what she said. 

by Jennifer Rubin 

06/15/2009, Volume 014, Issue 37 


Not since Rose Mary Woods made "18D " famous has a number so absorbed the attention of the 
media and political establishment. But with President Barack Obama's nomination of Second 
Circuit judge Sonia Sotomayor to the Supreme Court to replace retiring Justice David Souter, 
Washington has become transfixed by "32"--the number of words in a startling passage from the 
Judge Mario G. Olmos Memorial Lecture that Sotomayor delivered at the University of 
California, Berkeley, School of Law in 2001 and published the following spring in the Berkeley 
La Raza Law Journal. 

The sentence that set off a furious round of spin by supporters and of criticism by opponents of 
Solomayor's nomination reads as follows: "1 would hope that a wise Latina woman with the 
richness of her experiences would more often than not reach a better conclusion than a white 
male who hasn't lived that life." 

This sort of ethnic condescension is routinely bandied about among academics and those who 
style themselves "civil rights" advocates. But in general public parlance it is problematic in the 
extreme. As a political analyst confided privately, the sentence in question "is utterly absurd, and 
1 say that as someone who believes that diversity is a good thing in Court appointments and just 
about everything else. No one's gender or ethnicity bestows an edge in wisdom. What 

a fatuous concept," 

The hapless White House press secretary Robert Gibbs at first refused to address Solomayor's 
words. By the end of the week though he declared, "I think she'd say that her word choice in 
2001 was poor," Sotomayor herself, according to Senator Dianne Feinstein, said that "if you read 
on and read the rest of my speech you wouldn't be concerned with it but it was a poor choice of 
words." 

The following week the excuse of inadvertence unraveled. Sotomayor had used similar or 
identical words in speeches between 1994 and 2003, the most recent at Seton Hall, in which the 
same "wise Latina" formulation was used. And Sotomayor is a meticulous draftsman, as she 
explained in a separate 1994 speech on the importance of clear writing, in which she boasted that 
she repeatedly edits her work. 

However, the president had already weighed in, pronouncing, "I'm sure she would have restated 
it. But if you look in the entire sweep of the [speech] that she wrote, what's clear is that she was 
simply saying that her life experiences will give her information about the struggles and 
hardships that people are going through that will make her a good judge." 

But that is precisely not what the entire sweep of the speech conveys. Indeed, Sotomayor took 
nearly 4,000 words to say the opposite. The president's characterization of the speech is as false 
as Solomayor's reassurances to Feinstein are misleading. The White House is no doubt banking 
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on the media and public's unwillingness to seek out the Berkeley La Raza Law Journal and read 
Sotomayor's musings in their entirety. In contrast to Judge Richard Paez of the Ninth Circuit, a 
liberal Hispanic appellate judge who addressed the same Berkeley audience, Sotomayor 
propounded not warm and fuzzy feelings of ethnic pride but radical views of raulticulturalism 
and of judging itself, 

Sotomayor's speech is in many ways a distillation of the most extreme views of the liberal civil 
rights establishment. They have dispensed with Martin Luther King Jr.'s vision of a "colorblind" 
society, in which people "will not be judged by the color of their skin but by the content of their 
character." The notion of a shared American tradition is considered a dodge for maintaining 
white, male domination of society. Instead, they aim to secure the levers of power, to empower 
disadvantaged groups to pursue their distinct ideology, culture, and language. It is not enough to 
eliminate barriers to entry in business, universities, government, or the bench; numerical quotas 
are essential to securing each group's "fair share." And most critically, group identity and goals 
supplant individual identity and professional obligations. Each of these elements, the core of the 
most extreme variety of contemporary multiculturalism, is prominently featured in Sotomayor's 
speech and law review article. 

Sotomayor begins with a homage to her ethnic background and personal experiences— and indeed 
pronounces the topic of her speech to be "my Latina identity, where it came from, and the 
influence I perceive it has on my presence on the bench." She goes on to describe in some depth 
her favorite ethnic foods and her memories of extended family celebrations. She never explains 
what "Latina" identity means much beyond "I became a Latina by the way I love and the way I 
live my life." How that might translate into a set of values, intellectual precepts, or 
methodologies forjudging remains unexplained. The description of her ethnic identity is notable 
in its lack of intellectual content. 

But she then gets to the heart of the matter: Whatever it means to be a Latina, the critical issue is 
that there aren't enough Latinas (or Latinos) on the bench. The bean-counting then begins, a long 
parade of statistics meant to illustrate her central point: "Those numbers [of Latino judges] are 
grossly below our proportion of the population." No consideration is given to whether Latinos 
have obtained the requisite educational or professional achievements or qualifications to qualify 
for federal judgeships; the key point is the percentage of the pie that they have secured. And the 
implication is clear: There is something very wrong, nefarious in fact, when a minority group's 
percentage in the population and its share of seats on the bench don’t match up. 

The reason for that fixation on numbers becomes apparent in the next section of her speech, 
which is devoted to debunking the views of a former colleague Judge Miriam Cedarbaum: 

Now Judge Cedarbaum expresses concern with any -analysis of women and presumably again 
people of color on the bench, which begins and presumably ends with the conclusion that women 
or minorities are different from men generally. She sees danger in presuming that judging should 
be gender or anything else based. She rightly points out that the perception of the differences 
between men and women is what led to many paternalistic laws and to the denial to women of 
the right to vote because we were described then "as not capable of reasoning or thinking 
logically" but instead of "acting intuitively." 1 am quoting adjectives that were bandied around 
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famously during the suffragettes' movement. 

Cedarbaum's view— an affirmation of the innate intellectual equality of her fellow citizens— is 
what Sotomayor proceeds to dispute at great length. Sotomayor derides the idea that we should 
be wary of stereotyping individuals' intellectual abilities by their ethnic or racial background or 
gender. She argues the precise opposite, that intellectual equality is a myth and impartiality a 
canard: 

While recognizing the potential effect of individual experiences on perception, Judge Cedarbaum 
nevertheless believes that judges must transcend their personal sympathies and prejudices and 
aspire to achieve a greater degree of fairness and integrity based on the reason of law. Although I 
agree with and attempt to work toward Judge Cedarbaum's aspiration, I wonder whether 
achieving that goal is possible in all or even in most cases. And I wonder whether by ignoring 
our differences as women or men of color we do a disservice both to the law and society. 
Whatever the reasons why we may have different perspectives, either as some theorists suggest 
because of our cultural experiences or as others postulate because we have basic differences in 
logic and reasoning, are in many respects a small part of a larger practical question we as women 
and minority judges in society in general must address, 1 accept the thesis of a law school 
classmate, Professor Stephen Carter of Yale Law School, in his affirmative action book that in 
any group of human beings there is a diversity of opinion because there is both a diversity of 
experiences and of thought. .□□.□□. Professor Judith Resnik says that there is not a single 
voice of feminism, not a feminist approach but many who are exploring the possible ways of 
being that are distinct from those structured in a world dominated by the power and words of 
men. Thus, feminist theories of judging are in the midst of creation and are not and perhaps will 
never aspire to be as solidified as the established legal doctrines of judging can sometimes 
appear to be, 

That same point can be made with respect to people of color, No one person, judge or nominee 
will speak in a female or people of color voice. 1 need not remind you that Justice Clarence 
Thomas represents a part but not the whole of African-American thought on many subjects. Yet, 
because I accept the proposition that, as Judge Resnik describes it, "to judge is an exercise of 
power" and because as, another former law school classmate. Professor Martha Minnow of 
Harvard Law School, states "there is no objective stance but only a series of perspectives— no 
neutrality, no escape from choice in judging," I further accept that our experiences as women and 
people of color affect our decisions. The aspiration to impartiality is just that— it's an aspiration 
because it denies the fact that we are by our experiences making different choices than others. 

Not all women or people of color, in all or some circumstances or indeed in any particular case 
or circumstance but enough people of color in enough cases, will make a difference in the 
process of judging. The Minnesota Supreme Court has given an example of this. As reported by 
Judge Patricia Wald formerly of the D.C. Circuit Court, three women on the Minnesota Court 
with two men dissenting agreed to grant a protective order against a father's visitation rights 
when the father abused his child. The Judicature Journal has at least two excellent studies on 
how women on the courts of appeal and state supreme courts have tended to vote more often 
than their male counterpart to uphold women's claims in sex discrimination cases and criminal 
defendants' claims in search and seizure cases. As recognized by legal scholars, whatever the 
reason, not one woman or person of color in any one position but as a group we will have an 
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effect on the development of the law and on judging. 

Sotomayor plainly rejects the premise that judges from different backgrounds could or even 
should put their biases aside. The notion that there is a "Latino” brand of jurisprudence or way of 
judging seems inherent in her analysis. Minority judges are different, she contends, and will 
judge differently because they are Latino or African American or female. Such judges, she is 
arguing, are products of their ethnic and racial backgrounds and destined to express this on the 
bench. 

In her view minority judges are practicing their own brand of law, which explains why she wants 
lots of those judges. It is, as she argues in invoking Resnik, about power and about asserting 
judges' distinct Latina (or female or African-American or whatever) visions. 

She also denigrates the notion of a neutral, objective judiciary which treats all citizens alike and 
removes personal bias from the judicial branch. The goal here is not to remove racial or ethnic 
bias from judging, but to make sure the right bias is given voice-secured by increased numbers 
of minority judges. And her qualms about intellectual rigor and impartiality extend to virtually 
all that judges do ("1 wonder whether achieving that goal is possible in all or even in most 
cases"). This is legal relativism, if not nihilism. No objective truth, no objective judging, only 
power politics. 

And then she goes on to dispute the obvious rejoinder to her argument: "Judge Cedarbaum has 
pointed out to me that seminal decisions in race and sex discrimination cases have come from 
Supreme Courts composed exclusively of white males." Well, if that is the case then the 
assertion that we must have judges of a certain ethnic or racial background to achieve "good" 
results is undermined. Really, could it be that any white, liberal male judge might reach the same 
results as Sotomayor? 

It is in this context that her 32 words (and several dozen more) are deployed-to defend the view 
that ethnicity and gender matter in judging: 

Whether bom from experience or inherent physiological or cultural differences, a possibility I 
abhor less or discount less than my colleague Judge Cedarbaum, our gender and national origins 
may and will make a difference in our judging. Justice [Sandra Day] O'Connor has often been 
cited as saying that a wise old man and wise old woman will reach the same conclusion in 
deciding cases. I am not so sure Justice O'Connor is the author of that line since Professor Resnik 
attributes that line to Supreme Court Justice Coyle. 1 am also not so sure that I agree with the 
statement. First, as Professor Martha Minnow has noted, there can never be a universal definition 
of wise. Second, I would hope that a wise Latina woman with the richness of her experiences 
would more often than not reach a better conclusion than a white male who hasn't lived that life. 

Her "wise Latina" declaration is therefore central to her argument that more Latinas are needed, 
that their brand of judging is distinct, and that they should wield their Latina wisdom to derive 
results which are superior to those of white males. It is hardly a throwaway line; it is the essence 
of her address. 
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She grudgingly acknowledges that yes, well, there were some noteworthy white jurists whose 
rulings dismantled legal discrimination. But that required "great moments of enlightenment" on 
their part, and hence does not diminish the need for the distinctive jurisprudence of nonwhite 
males: 

However, to understand takes time and effort, something that not all people are willing to give. 
For others, their experiences limit their ability to understand the experiences of others. Others 
simply do not care. Hence, one must accept the proposition that a difference there will be by the 
presence of women and people of color on the bench. Personal experiences affect the facts that 
judges choose to see. My hope is that 1 will take the good from my experiences and extrapolate 
them further into areas with which 1 am unfamiliar. I simply do not know exactly what that 
difference will be in my judging. But 1 accept there will be some based on my gender and my 
Latina heritage. 

I also hope that by raising the question today of what difference having more Latinos and Latinas 
on the bench will make will start your own evaluation. For people of color and women lawyers, 
what does and should being an ethnic minority mean in your lawyering? For men lawyers, what 
areas in your experiences and attitudes do you need to work on to make you capable of reaching 
those great moments of enlightenment which other men in different circumstances have been 
able to reach. For all of us, how do [we] change the facts that in every task force study of gender 
and race bias in the courts, women and people of color, lawyers and judges alike, report in 
significantly higher percentages than white men that their gender and race has shaped their 
careers, from hiring, retention to promotion and that a statistically significant number of women 
and minority lawyers and judges, both alike, have experienced bias in the courtroom? 

She concedes that there is a "danger in relative morality" (perhaps she means subjective or bias- 
laden judging), but quickly returns to her theme: We need to boost minority numbers to change 
the law from white, male-dominated law into something better: 

All of us in this room must continue individually and in voices united in organizations that have 
supported this conference, to think about these questions and to figure out how we go about 
creating the opportunity for there to be more women and people of color on the bench so we can 
finally have statistically significant numbers to measure the differences we will and are making. 

Sotomayor's speech/law review article is a repudiation of the notion that the rule of law provides 
a single standard of justice, impartially applied by judges (of whatever background) who put 
aside bias and favoritism. She isn't advocating some new intellectual approach to interpreting the 
Constitution. She is, much in the way bilingual advocates defend distinct language traditions, 
defending a separatist school of judging. The law will be altered not by argument or persuasion, 
but by sheer force of numbers, by more judges who bring ethnic and gender and racial baggage 
to the bench. 

The president's innocuous spin on Sotomayor's speech is in fact a description of what another 
Latino jurist offered in contrast to Sotomayor. While not styling his comments as a rebuttal to 
Sotomayor, Judge Richard Paez of the Ninth Circuit spoke in the same venue the following day 
and did in effect rebut Sotomayor's views. (His remarks, like hers, were published the following 
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year in the Berkeley La Raza Law Journal.) 

Paez also declared that he would like more Latinos on the bench. Plainly this is a man who is 
proud of his heritage and would like more Latinos to rise to prominent positions. But his is the 
commonplace sort of ethnic pride that has permeated much American history. His purpose, as he 
explains, is no! to insure some Latino brand of justice: 

[Tjhere is something about our own personal life experience that makes each of us different. I 
used to tell jurors when they entered the courtroom and took their oaths as jurors, "You walk into 
the courtroom with a lifetime of experiences, and we don't ask you to suddenly forget all that 
experience, to ignore that experience." I asked them if they could judge fairly the case that they 
were about to hear. 1 explained, "As jurors, recognize that you might have some bias, or 
prejudice. Recognize that it exists, and determine whether you can control it so that you can 
judge the case fairly. Because if you cannot-if you cannot set aside those prejudices, biases and 
passions— then you should not sit on the case." 

The same principle applies to judges. We lake an oath of office. At the federal level, it is a very 
interesting oath. It says, in part, that you promise or swear to do justice to both the poor and the 
rich. The first time I heard this oath, I was startled by its significance. I have my oath hanging on 
the wall in my office to remind me of ray obligations. And so, although I am a Latino judge and 
there is no question about that-I am viewed as a Latino judge-as I judge cases, I try to judge 
them fairly. I try to remain faithful to my oath. 

He then goes on to speak of his professional experiences. Paez explains that the experience of 
providing legal services to poor clients gave him firsthand experience in dealing with the 
indigent. But then he hastens to add: 

You don’t shed that experience-you don't leave it behind. But, when called upon to decide a 
case, judges have a distinct and clear obligation to apply the law fairly and justly to the parties in 
the case. Judges have an obligation to read cases honestly and find facts fairly. 1 strive to do that 
at all times. 

So it is Paez, not Sotomayor, who is the judge Obama describes: one whose "life experiences 
will give [him] information about the struggles and hardships that people are going through that 
will make [him] a good judge." Paez offers, in contrast to Sotomayor’s celebration of ethnicity, 
an affirmation of the principle of equal justice. Though his experiences are distinct, his role on 
the bench is to judge fairly and impartially for all his fellow citizens. This is not Sotomayor's 
vision. 

Sotomayor's 32 words were not an off-the-cuff indiscretion, but an accurate summary of 4,000 
words of disdain for judicial impartiality. It is also remarkable in its apparent rejection of an 
assimilative society in which Americans of all backgrounds can receive an unbiased brand of 
justice that does not vary from court to court because of the race or ethnicity of the judge. It is a 
vision that subsumes individual identity and professional obligations to the ties that bind one to 
race and ethnicity. 
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In Sotomayor's 2001 speech, we have a candid and comprehensive description of her views on 
multiculturalism and on judging. We must as a matter of intellectual fairness assume that she was 
sincere. And we can therefore expect to see her put these views into practice should she be 
confirmed as a Supreme Court justice. 

Unlike an appellate court judge who is bound by Supreme Court precedent and who frankly may 
be drafting opinions with an eye toward ascending to the High Court, a Supreme Court justice is 
relatively free from constraint. Her lifetime appointment gives her the mandate to write what she 
pleases, to endeavor to steer the Court and the body of constitutional law in whatever direction 
she thinks best, and to set a tone and standard of jurisprudence for the lower courts. One can 
expect that just as Justice Antonin Scalia has demonstrated the majesty of originalist 
interpretation (in District of Columbia v. Heller, for example) and extolled the correctness of 
text-based judging, so too can Sotomayor be expected to use her position if confirmed to 
implement and popularize her views. 

We have never had a Supreme Court justice who subscribed to views like those described in 
Sotomayor's Berkeley speech and law review article. It will be up to the Senate to decide 
whether they are compatible with our constitutional tradition and the judicial role. 

Jennifer Rubin, a lawyer and writer in Virginia, is a regular contributor to Commentary' 
magazine's blog. Contentions, and is the Pajamas Media D.C. editor. 


11:18 Jun 24, 2010 Jkt 056940 


VerDate Nov 24 2008 


PO 00000 


Frm 01310 Fmt6601 


Sfmt6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



1299 


CARDINAL ^ 

HIGH SCHOOL 

SPELLMAN O' 


June 26, 2009 


The Hon. Patrick Leahy 
433 Russell Senate Office Building 
United States Senate 
Washington, D.C. 20510 

Dear Sir, 

I am writing to you today with regards to the nomination of Judge Sonia Sotomayor’s 
nomination to the Supreme Court of the United States. In reviewing her outstanding record and 
her long experience as a judge in the lower courts, I believe that she is thoroughly qualifi^ to fill 
this position. 

Despite some very difficult situations that she was challenged with at an early age. Judge 
Sotomayor did not use them as excuses to simply get by in life or to fail. I believe it is what 
gave her the strength and detemiination to succeed in achieving each goal that she set for herself. 

As a Cardinal Spellman H.S. graduate myself, and having the honor of being one of her 
classmates, I can attest to the fact that her leadership qualities were demonstrated as a young 
adult. Her love and dedication to Spellman and its’ student government was just a glimpse into 
the strong, intelligent, and very capable individual that stands before you awaiting confirmation 
to the Supreme Court. 

It is not only with Spellman pride, but with pride as an American that I ask you to confirm 
Judge Sonia Sotomayor’s nomination to the Supreme Court of the United States of America. 



Carmela Russo-Killeen 


One Cardinal Spellman Place. Bronx, New York 10466-5897 TEL 718.881.8000 FAX 7I8.5I5.66I5 www.cardinalspellman.org 
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#100 Lagoon Homes Ste. 2 
Fraderiksted, U.S. Virgin Islands 00840-3912 
Tel: (340) 712-2222 • Fax: (340) 712-2378 

NEREIDA "NELLIE” WVEHA-O'REILLY June 12, 2009 

Senator 


COMMITTEES: 

Roancia! Services, infrasinicture 
and Consumer Affairs 
Educalion, YouUi and Cdtura 
Lat>or and Agriculture 
Economic Development. 
Energy and Technology 



The Honorable Harry Reid, Majority Leader 
United States Senate 
522 Hart Senate Office Building 
Washington, DC 20510 

The Honorable Patrick J. Leahy, Chairman 
Committee on the Judiciary 
United Slates Senate 
433 Russell Senate Office Bldg 
Washington, DC 20510 

Dear Majority Leader Reid and Chairman Leahy: 

As the only Latina Senator serving in the 28'** Legislature of the US Virgin Islands, I 
write this letter in support of President Obama’s nomination of Sonia Sotomayor to serve as an 
Associate Justice of the United States Supreme Court. Judge Sotomayor possesses an unparalleled 
depth and breadth of Judicial knowledge and practice. 

Judge Sotomayor’s judicial experience and reputation make her an undeniable asset to the 
Supreme Court. She serves as a beacon of hope and is a testament to all children that hard work and 
perseverance can lead to success, despite perceived roadblocks. The combination of her awe- 
inspiring background and highly regarded professionalism has ignited a rallying cry to confirm 
Solomayor’s nomination, a cry which transcends race, gender, socioeconomic status, and 
nationality. 

I am certain the decision to confirm the next Associate Justice of the United States 
Supreme Court will not come lightly, and will be based on the highly selective criteria by 
which all nominees are subjected. It is important to note, however, the historical significance 
of her ethnicity and gender. Judge Sotomayor will be the first Latina to serve as an Associate 
Justice of the United States Supreme Court, and the third woman ever, if her nomination is 
My hope for her confirmation rests in the hands of the Senate. 


cc: All Members oK^udiciary Committee 

Honorable Donna M. Christensen, USVI Delegate to Congress 


confirmed by the Seni 

A r 
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Legislatura Municipal de San Juan 
Ciudad Capital ■ San Juan Bautista 
San Juan, Puerto Rico 

Hstado Litnv Asociado de Puerto Rico 


June 2. 2009 


Hon. Patrick J. Leahy 
Chairman 

Judiciary Committee 
United States Senate 
433 Russell Senate Office Building 
Washington DC 20510 

Dear Mr. Leahy: 


The San Juan Municipal Legislature, in its Ordinary Session held on May 29, 2009, approved by 
unanimous vote, a Resolution introduced by its President, the Hon. Elba A, Valles Perez, which 
title reads as follows: 

Resolution No. 141 Series: 2008-2009 

“OF THE MUNICIPAL LEGISLATURE OF SAN JUAN, IN REPRESENTATION 
OF ITS CITIZENS. TO RECOGNIZE AND TO CONGRATULATE THE 
HONORABLE SONIA SOTOMAYOR, APPEALS COURT JUDGE. WHO WAS 
CHOSEN BY PRESIDENT BARACK OBAMA TO FILL THE U.S. SUPREME 
COURT SEAT BEING VACATED BY LIBERAL JUSTICE DAVID SOUTER; 

AND FOR OTHER AIMS.” 

Enclosed you will find a copy. 


Cordially, 



Secretary of the San Juan Municipal Legislature 


CMQ/mpb 
Enclosure: 1 


P O Box 9020272, San Juan, Puerto Rico 00902-0272 • Tels. 724-7171 Exts. 2400 
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MUNICIPALITY OF THE CAPITAL CITY 
SAN JUAN BAPTIST’ 


RESOLUTION NO. 141 
SERIES 2008-2009 

(Bill of Resolution No. 156. Series 2008-2009) 


APPROVED: 
MAY 29. 2009 


RESOLUTION 

OF THE MUNICIPAL LEGISLATURE OF SAN JUAN, IN 
REPRESENTATION OF ITS CITIZENS. TO RECOGNIZE AND 
TO CONGRATULATE THE HONORABLE SONIA 
SOTOMAYOR, APPEALS COURT JUDGE, WHO WAS 
CHOSEN BY PRESIDENT BARACK OBAMA TO FILL THE 
U.S. SUPREME COURT SEAT BEING VACATED BY LIBERAL 
JUSTICE DAVID SOUTER; AND FOR OTHER AIMS. 


WHEREAS: Sonia Sotomayor, born June 25, 1954, is a federal judge on the U.S. Court of 
Appeals for the Second Circuit. On May 26, 2009, President Barack .Obama 
nominated Judge Sotomayor for appointment to the U.S. Supreme Court to replace 
retiring Justice David Souter; 

WHEREAS: Sotomayor is of Puerto Rican descent, and was born in The Bronx. Her father 
died when she was nine (9) years old, and she was raised by her mother; 

WHEREAS: Sotomayor graduated with an A.B., summa cum taude, from Princeton in 1976, 
and received her J.D. from Yale Law School in 1979, where she was an editor at the 
Yale Law Journal. She worked as an Assistant District Attorney in New York for a 
time before entering private practice in 1984. Sotomayor was nominated to the U.S. 
District Court for the Southern District of New York by President George H. W. Bush 
in 1991 and confirmed in 1992; 


‘ Commonwealth of Puerto Rico. 
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WHEREAS: Sotomayor has ruled on several high profile cases. In 1995, she issued the 
preliminary injunction against Major League Baseball which ended the 1994 Baseball 
Strike. Sotomayor made a ruling allowing the Wall Street Journal to publish Vince 
Foster's suicide note. In 1997, she was nominated by Bill Clinton to the U.S. Court of 
Appeals for the Second Circuit. After more than a year, she was confirmed and joined 
the court in 1998. Sotomayor was an Adjunct Professor at New York University 
School of Law from 1998 to 2007 and has been a lecturer-in-law at Columbia Law 
School since 1 999; 

WHEREAS: Prior to her selection by Obama, Sotomayor was considered a strong potential 
Supreme Court candidate. In 2005, Senate Democrats suggested Sotomayor as a 
nominee to George W. Bush, who eventually selected Samuel A. Alito, Jr. If 
confirmed, she would be the court's first Hispanic Justice. She would be the third 
woman to serve on the court; the first two were now-retired Justice Sandra Day 
O'Connor and current Justice Ruth Bader Ginsburg; 

WHEREAS: Each of us carries through life a unique set of experiences. Sotomayor's 
happen to be the experiences of a brilliant, high-powered Latina — a Nuyorican who 
was raised in the projects of the Bronx, graduated summa cum laude from Princeton, 
edited the Yale Law Journal, worked as a Manhattan prosecutor and a corporate 
lawyer, and served for 1 7 years as a federal trial and appellate judge; 

WHEREAS: Given that kind of sterling resume and given that she has, according to 
presidential adviser David Axelrod, more experience on the federal bench than any 
Supreme Court nominee in at least 100 years; 

WHEREAS: Judge Sonia Sotomayor, is a proud and accomplished Latina; 

WHEREAS: The members of the San Juan Municipal Legislature feel compelled to 
acknowledge and congratulate the Honorable Sonia Sotomayor, who was chosen by 
President Barack Obama to fill the U.S. Supreme Court seat being vacated by liberal 
Justice David Souter. 

WHEREFORE: BE fT RESOLVED BY THE MUNICIPAL LEGISLATURE OF SAN JUAN, PUERTO 

RICO: 


Section 1“.: The members of the San Juan Municipal Legislature feel compelled to 
acknowledge and congratulate the Honorable Sonia Sotomayor, who was chosen by 
President Barack Obama to fill the U.S. Supreme Court seat being vacated by liberal Justice 
David Souter. 

Section 2"'.: The members of the San Juan Municipal Legislature respectfully 
recommends to the Senate Judiciary Committee the confirmation of the Honorable Sonia 
Sotomayor for a seat on the Supreme Court of the United States of America. 

Section 3'".: Copy of this Resolution will be prepared, in parchment form, and 
hastened its delivery to the Honorable Sonia Sotomayor, Suprerne Court nominee; and a 
single copy its delivery to the Senate Majority Leader, the Honorable Harry Reid (Nev.j; to 
the Minority Leader, the Honorable Mitch McConnell (Ky.); to the Judiciary Committee 
Chairman, the Honorable Patrick Leahy (Vt.); to the Ranking Member, The Honorable Jeff 
Sessions (Ala.); and to the rest of the members of the Judiciary Committee. 


VerDate Nov 24 2008 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 01315 Fmt 6601 Sfmt 6601 


S:\GPO\HEARINGS\56940.TXT SJUD1 


PsN: CMORC 



1304 


3 

Section 4®.: This Resolution will take effect immediately upon its approval. 




Elba ATValles PSrez 
President 


I, CARMEN M. QUINONES, SECRETARY OF THE MUNICIPAL LEGISLATURE OF SAN JUAN, 
PUERTO RICO: 


CERTIFIFY: that the previous text is an original of the bill of 
Resolution Number 156, Series 2008-2009, approved by the 
Municipal Legislature of San Juan, in its Ordinary Session, dated the 
29*^ day of May, 2009; with the affirmative votes of members of the 
Municipal Legislature; Mrs. Sara de la Vega Ramos, Linda A. Gregory 
Santiago, Isis SSnchez Longo, Migdalia Viera Torres; and Messrs. 
Roberto Acevedo Borrero, Jos6 A. Berllngeri Bonilla, Diego G. Garcfa 
Cruz, Angel L. Gonzalez Esperon, Rafael R. Luzardo Mejias, Roberto 
D. Martinez Suarez, Manuel E. Mena Berdecfa, Ram6n Miranda 
Marz^n, Victor Par6s Otero, Marco A. Rigau Jimenez, Angel Noel 
Rivera Rodriguez, Hiram J. Torres Montalvo; and the President, 
Mrs. Elba A. Valles P6rez. 


I ALSO CERTIFY, that all the members of the Municipal Legislature 
were adequately requested to attend this Session, In accordance 
with legal requirements. 

IN WITNESS WHEREOF, and for the proper proceedings, I hereby issue this Certificate, and the 
Seal of the Municipality of San Juan, Puerto Rico is hereto affixed in the three pages of this 
Resolution the l^day of June, 2009. 



Secretary 


Municipal Legislature of San Juan 
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AMERICAN 

Hunters a Shooters 
Association 


Senator Patrick Leahy June 29, 2009 

Chairman, Senate Judiciary Committee 
United States Senate 
Washington, DC 


Dear Chairman Leahy: 


In 1 99 1 , President George H. W. Bush appointed Judge Sotomayor to the US District Court 
for the Southern District of New York. Senator A1 D’Amato (R-NY) led the fight for her 
initial Senate confirmation, which was approved by unanimous consent. Her later 
nomination to the US Appeals Court (Second Circuit) was made by President Bill Clinton 
and also moved along by then Senator A1 D’Amato. She received strong bi-partisan 
support with a vote of 67 -29. 

Some in the firearm community have leveled a number of charges against Judge 
Sotomayor that do not pass the truth test. In the recent case of Maloney v. Cuomo, a 
unanimous Second Circuit panel, which included Judge Sotomayor acknowledged that the 
landmark ruling in District of Columbia v. Heller confers an individual right of citizens to 
keep and bear arms. 

The Maloney court also explained, as the Heller majority had, that earlier Supreme Court 
precedents had held that the Second Amendment “is a limitation only upon the power of 
congress and the national government and not upon that of the state.” The panel noted that 
while Heller raises questions about those earlier Supreme Court decisions, the Second 
Circuit was obligated to follow direct precedent "leaving to the Supreme Court the 
prerogative of overruling its own decisions.” While we are disappointed that the Supreme 
Court has not yet extended this right to the states, we note that Conservative Judge Frank 
Easterbrook of the 7th Circuit agreed with Sotomayor's ruling as being consistent with 
precedent. Judge Sotomayor has established herself as a model jurist in terms of respecting 
precedent. We suspect that her critics from the leadership of several well-known gun 
organizations are just as interested in supporting precedent as she is, now that the precedent 
to be protected is clearly enshrined within the Heller decision. 

As the President of the American Hunters and Shooters Association, I am eager to see the 
Supreme Court take up the incorporation issue of the Second Amendment to the states. As 
a gun owner in Maryland, it is my fervent hopte that the Supreme Court will extend the 
protections guaranteed by the Second Amendment, as defined in the Heller decision, to the 
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citizens of the United States of America who reside outside the District of Columbia, as it 
has with the First and Fourth Amendments. 

Our own views on gun ownership notwithstanding, it is the role of the President, who was 
elected by a rather impressive majority, to nominate and the Senate’s duty to advise and 
consent. The Senate would be wise to consent to this nomination. 

Conservatives should applaud Judge Sotomayor as a model of judicial restraint on the 
Circuit Court, even if that restraint has frustrated gun rights outcomes in the immediate 
cases. As moderate progressives, we hope that the nominee views the settled law in Heller 
as ripe for an activist expansion by incorporation to the states in harmonizing the different 
Circuit Court decisions. 

On behalf of the American Hunters and Shooters Association, we extend our strong support 
for the confirmation of Judge Sotomayor to the US Supreme Court. We fervently hope you 
and your fellow Judiciary Committee members will see fit to support this nomination. 

Most respectfully submitted. 




Ray Schoenke, 
President 
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statement of 


The Honorable Charles E. Schumer 

United States Senator 
New York 
July 13, 2009 


Thank you, Mr. Chairman and Ranking Member Sessions. 

And welcome to the many members of Judge Sotomayor's family, who 1 know are exceptionally 
proud to be here today in support of her historic nomination. 

Our presence here today is about a nominee who is supremely well-qualified, with experience on 
the district court and appellate court benches that is unmatched in recent history. It is about a 
nominee who, in 1 7 years of judging, has authored opinion after opinion that is smart, 
thoughtful, and Judicially modest. 

In short. Judge Sotomayor has stellar credentials. There's no question about that. Judge 
Sotomayor has twice before been nominated to the bench and gone through confirmation 
hearings with bipartisan support. The first time, she was nominated by a Republican President, 

But most important. Judge Sotomayor's record bespeaks judicial modesty — something that our 
friends on the right have been clamoring for — in a way that no recent nominee's has. It is the 
Judicial record, more than speeches and statements, more than personal background, that most 
accurately measures how "modest” a judicial nominee will be. 

There are several ways of measuring modesty in the judicial record. 1 think that Judge Sotomayor 
more than measures up to each of them. 

First, as we will hear in the next few days. Judge Sotomayor puts rule of law above everything 
else. Given her extensive and even-handed record, 1 am not sure how any member of this panel 
can sit here today and seriously suggest that she comes to the bench with a personal agenda. 
Unlike Justice Alito, she does not come to the bench with a record number of dissents. 

Instead, her record shows that she is in the mainstream: 

- She has agreed with your Republican colleagues 95 percent of the time; 

- She has ruled for the government in 83 percent of immigration cases; 

- She has ruled for the government in 92 percent of criminal cases; 
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- She has denied race claims in 83 percent of cases; 

- She has split evenly in a variety of employment cases. 

Second - and this is an important point because of her unique experience in the district court - 
Judge Sotomayor delves thoroughly into the facts of each case. She trusts that an understanding 
of the facts will lead, ultimately, to justice. 

I would ask my colleagues to do this: examine a sampling of her cases in a variety of areas. In 
case after case after case. Judge Sotomayor rolls up her sleeves, learns the facts, applies the law 
to the facts, and comes to a decision irrespective of her inclinations or her personal experience. 

- In a case involving a New York police officer who made white supremicist remarks, she upheld 
his right to make them; 

- In a case brought by plaintiffs who claimed they had been bumped from a plane because of 
race, she dismissed their case because the law required it; 

- And she upheld the First Amendment right of a prisoner to wear religious beads under his 
uniform. 

And, in hot-button cases such as ones involving professional sports, she carefully adheres to the 
facts before her. She upheld the NFL's ability to maintain certain player restrictions, and she also 
ruled in favor of baseball players to end the Major League Baseball strike. 

I'd rather have a Supreme Court justice whose clear and obvious agenda is to examine each case 
than one whose covert goal is to change the way that courts decide cases. 

Third, Judge Sotomayor has hewed carefully to the text of statutes, even when doing so results in 
rulings that go against so-called "sympathetic" litigants. 

In dissenting from an award of damages to injured plaintiffs in a maritime accident, she wrote 
"we start with the assumption that it is for Congress, not the federal courts, to articulate the 
appropriate standards to be applied as a matter of federal law." 

Just short of four years ago, then-Judge Roberts sat where Judge Sotomayor is sitting. He told us 
that his jurisprudence would be characterized by "modesty and humility." He illustrated this with 
a now well-known quote: "Judges are like umpires. Umpires don't make the rules. They apply 
them." 

Chief Justice Roberts was, and is, a supremely intelligent man with impeccable credentials. But 
many can debate whether during his four years on the Supreme Court he actually has called 
pitches as they come - or has tried to change the rules. 

But any objective review of Judge Sotomayor's record on the Second Circuit leaves no doubt that 
she has simply called balls and strikes for 17 years, far more closely than Chief Justice Roberts 
has during his four years on the Supreme Court. 

More important, if Judge Sotomayor continues to approach cases on the Supreme Court as she 
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has for the last 17 years, she will actually be modest. This is because she does not adhere to a 
philosophy that dictates results over the facts that are presented. 

So, if the number one standard that conservatives use and apply is judicial "modesty and 
humility" - no activism on the Supreme Court - they should vote for Judge Sotomayor 
unanimously. 

r look forward to the next few days of hearings, and to Judge Sotomayor's confirmation. 
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Judge Sotomayor and Race — Results from the Full Data Set 

Posted By Tom Goldstein On May 29, 2009 @ 10:27 pm In Uncategorized f C o mments Disabled 


I've now completed the study of every one of Judge Sotomayor's race-related cases that I 
mention in the post below. I'll write more in the morning about particular cases, but here is 
what the data shows in sum: 

Other than Ricci, Judge Sotomayor has decided 96 race-related cases while on the court of 
appeals. 

Of the 96 cases. Judge Sotomayor and the panel rejected the claim of discrimination roughly 78 
times and agreed with the claim of discrimination 10 times; the remaining 8 involved other 
kinds of claims or dispositions. Of the 10 cases favoring claims of discrimination, 9 were 
unanimous. (Many, by the way, were procedural victories rather than judgments that 
discrimination had occurred.) Of those 9, in 7, the unanimous panel included at least one 
Republican-appointed judge. In the one divided panel opinion, the dissent's point dealt only 
with the technical question of whether the criminal defendant in that case had forfeited his 
challenge to the jury selection in his case. So Judge Sotomayor rejected discrimination-related 
claims by a margin of roughly 8 to 1. 

Of the roughly 75 panel opinions rejecting claims of discrimination, Judge Sotomayor dissented 
2 times. In Neilson v. Colgate'Palmolive Co., 199 F.3d 642 (1999), she dissented from the 
affirmance of the district court's order appointing a guardian for the plaintiff, an issue unrelated 
to race. In Gant v. Wallingford Bd. of Educ., 195 F.3d 134 (1999), she would have allowed a 
black kindergartner to proceed with the claim that he was discriminated against in a school 
transfer. A third dissent did not relate to race discrimination: In Pappas v. Giuliani, 290 F.3d 
143 (2002), she dissented from the majority's holding that the NYPD could ftre a white 
employee for distributing racist materials. 

As noted In the post below, Judge Sotomayor was twice on panels reversing district court 
decisions agreeing with race-related claims - i.e., reversing a finding of impermissible race- 
based decisions. Both were criminal cases Involving jury selection. 

The numbers relating to unpublished opinions continued to hold as well. In the roughly 55 
cases in which the panel affirmed district court decisions rejecting a claim of employment 
discrimination or retailation, the panel published its opinion or order only 5 times. 

In sum, in an eleven-year career on the Second Circuit, Judge Sotomayor has participated in 
roughly 100 panel decisions involving questions of race and has disagreed with her colleagues 
in those cases (a fair measure of whether she is an outlier) a total of 4 times. Only one case 
{Gant) in that entire eleven years actually involved the question whether race discrimination 
may have occurred. (In another case (Pappas) she dissented to favor a white bigot.) She 
participated in two other panels rejecting district court rulings agreeing with race-based jury- 
selection claims. Given that record, it seems absurd to say that Judge Sotomayor allows race to 
infect her decisionmaking. 

Though the study dealt with panel opinions, Jonathan Adler helpfully reminds me of Judge 
Sotomayor's dissent in Hayden v. Pataki — which I discuss [1] here — in which she urged that 
felon disenfranchisement laws violate the Voting Rights Act. 


http;/A'Avw.scotusbIog.com/wp/!udee-sotomavor-and-race-rr.<:i-Uv -fVt»i '-the-fini-riata.c«»t/r\r 7/i A/pnno 
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STATEMENT OF CONGRESSMAN JOSfi E. SERRANO 
Before the Senate Judiciary Committee 
As Prepared for Delivery 

Chairman Leahy, Ranking Member Sessions, Members of the Committee, thank you for 
the honor you have given me by inviting me to testify on behalf of Judge Sonia 
Sotomayor. 

I am Congressman Jose E. Serrano, and today I represent the proudest neighborhood in 
the nation, the Bronx. 

I cannot begin to describe the pride and excitement that my community feels to know 
that one of our own stands on the verge of a historic confirmation to the United States 
Supreme Court. Like all elected officials, I am often greeted by constituents on streets, at 
diners, after church services, where I cut my hair, or at the local bodega. In the past 
these conversations were about a personal issue, a congressional issue or simply a 
friendly greeting. Since Judge Sotomayor's nomination the conversations are about 
Sonia. They speak about her as if she was a member of their personal family. They 
speak about their pride in her accomplishments. Their comments, to me, show a 
profound understanding of just how significant this nomination is and how it proves 
that in our country everything is possible. 

One of the best examples of the significance of this nomination is the number of people 
that have come together, this week, to watch these hearings. Schools in the Bronx and 
in many communities around our nation are using it as a teaching tool to encourage 
students not to give up regardless of where they live or the economic hardships that 
their families may be facing. Watching parties have been organized in many 
communities. People are coming together, as a community, to watch these hearings. 
That is a clear sign of the pride and joy that they feel. Back home it is a celebration. 

Like the distinguished nominee, my family left Puerto Rico because of economic 
conditions. Like her, we grew up in a public housing project in the Bronx, Like her 
family, we also struggled in our new surroundings. We were still poor in the Bronx, 
but we had dignity and our eye on a better future. One of the proudest moments of my 
life came when I was first elected to the New York State Assembly with my State 
Assembly classmate Senator Chuck Schumer. As they were swearing us in a friend said 
to my father, "Don Pepe, you are a lucky man. You have two children. One son is a 
school teacher and the other is an Assemblyman. My Pop, with that wonderful. 
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charming accented English replied: "I busted my back to get lucky." 1 am sure that 
Judge Sotomayor and her mother have had many similar moments. We are living our 
parents' dreams — enabled by their sacrifices and years of hard work. 

Our story is not unique to the community we come from. All around our great nation, 
there are people working day and night, two jobs, saving, doing without, all in order 
that their children could live the life that they want for them. 

Sonia Sotomayor represents the best of American culture. She comes directly from the 
strand of our national character that says "you can be anything you want." It says, 
"Through hard work you can reach the top in this country." She is living proof that our 
dreams for our children are never impossible. 

In accepting the honor of your invitation I wondered if my role here today was to tell 
you about her legal qualifications. Coming before you are many people who will speak 
to her work in the legal profession. We know that she is highly regarded and that she 
has a deep understanding of the law and a profound respect for the Constitution. I am 
also aware of the fact that she comes before you with more Federal Court experience 
than any other nominee in the last hundred years. I quickly came to the conclusion that 
my role is to tell you about where she comes from, how she got to this point, and what 
that means. 

We come from rough neighborhoods. We were surrounded by people making do on 
too little. Sometimes, there was desperation and despair. Around us were many 
distractions and false choices that could have taken us down a totally different road. 

But there was also ambition and people determined to make something of themselves. 

We came from a place where family comes first, where the core values were hard work 
and looking out for one another. As I moved out into the wider world, first through the 
Army, and then in my political career, I came to learn that these were not liberal or New 
York or Latino values. They were American values. Bronx neighborhoods may not be 
seen as similar to "middle America" but I can assure you that the values that we hold 
dear— family, freedom, looking out for family and neighbors— are the same. Everyone 
watching this nomination should know that based upon her background and ideals, 
they are in good hands with Judge Sotomayor. 

I can't help but adding here that you can also be sure you are in the presence of a true 
blue American when you know that Judge Sotomayor is a proud Yankees fan. 
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When I walk into the Capitol to work on behalf of the American people, I often stop and 
think 'how fortunate I am as a kid from the Bronx projects to make it here.' It is an 
incredible story that I have lived. But since Judge Sotomayor was nominated by 
President Obama, I have had to remember that my story pales in comparison to hers. 

This proud woman from the Bronx is perhaps the best and the brightest we have and 
she has risen to the top on the basis of her incredible intellect and hard, hard work. 1 
know that her values are your values and those of people around our great nation. Her 
story is my story. Her story is your story or that of your parents or your grandparents. 

She will be a brilliant Justice on the Supreme Court and I urge you to vote in favor of 
Judge Sotomayor's nomination. 

Thank you for allowing me the honor of testifying before this committee on such a 
historic occasion. 
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FOR IMMEDIATE RELEASE CONTACT; INGRID ORTEGA BORGES 

OCTOBER 2, 1 998 (202) 225-4363 

SERRANO ANNOUNCES CONFIRMATION OF PUERTO RICAN JUDGE 

WASHINGTON, D.C., Oct. 2 — Congressman Jose E. Serrano (D-NY) today announced that 
Congress has confirmed Puerto Rican judge Sonia Sotomayor to the 2"“* U.S. Circuit Court of 
Appeals. 

Judge Sonia Sotomayor, who sits in Southern District of New York since 1992, is the first 
Hispanic woman appointed to the U.S. Court of Appeals. Clinton nominated Sotomayor in June 
1997 and after an arduous process, the Senate ratified her nomination by voting 68-28. The 2"'* 
Circuit Court includes New York, Connecticut and V'ermont 

“It’s great! It was a painful process but the result is extremely important for the Hispanic 
community .’’Serrano said, adding, “Judge Sotomayor was bom and raised in the South Bronx.” 

“This is the kind of issue that should be discussed in the classrooms. She is a role model for 
Hispanics on the Mainland, Judge Sotomayor has set an example of how success is available for 
all of those who persevere to achieve their goals. She is an inspiration for many Puerto Ricans 
and for the people in the Bronx who are trying to break the cycle of poverty. 

“1 thank and congratulate the President and the Senate for this confirmation,” Serrano said, who 
played a key role in her confirmation. Sotomayor also received support from Senator Aifonse 
D’Amato (R-NY). 

Sotomayor, 44 and who grew up in the South Bronx housing project, graduated from Princeton 
University and Yale Law School. She was a former prosecutor at the office of District Attorney 
in Manhattan, and an associate and then partner in the New York law firm Pavia & Harcourt. She 
was also a member of the Puerto Rican Legal Defense and Education Fund. 

Judge Sotomayor's nomination has received strong support from the National Puerto Rican Bar 
Association, the Hispanic National Bar Association, the National Coalition of Women’s Bar the 
Government of Puerto Rico and other groups that pressured to secured her confirmation. In 
March, the Senate Judiciary Committee approved overwhelmingly her nomination. 

Hispanics represent 10 percent of the population in the United States, but less than five percent 
of all judges are Hispanic. Currently there are 13 vacancies in the U.S. Courts of Appeals and 22 
in the U.S. District Court. 


-more- 
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More than 30 percent of the judicial seats in the 9th U.S. Circuit and 40 percent of all seats in the 
2nd U.S. Circuit are vacant. These vacancies are causing inefficiencies in the system at the 
expense of taxpayers and those who have cases pending for years in court. 

President Clinton has nominated four Hispanic candidates with outstanding records on the 
judicial bench to fill some of the vacancies in the federal court system. 

“Judge Sotomayor is extremely qualified for this post and I expect the confirmation of other 
qualified Hispanic nominees” 


- 0 - 
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The Honorable Jose E. Serrano 


Tribute to Judge Sonia Sotomayor 
October 2, 1998 

Mr. Speaker, I rise today to congratulate and to pay tribute to Judge Sonia Sotomayor, an 
outstanding individual who has dedicated her life to public service. She w'as confirmed today by 
the Senate for the United States Court of Appeals for the Second Circuit. Clinton nominated 
Sotomayor in June 1997 and after an arduous process, the Senate ratified her nomination by 
voting 68-28. The 2"'' Circuit Court includes New York, Connecticut and Vermont 

Judge Sotomayor was born and raised in the South Bronx. After graduating summa cum 
laude from Princeton University, she earned her Juris Doctor from Yale Law School. I have 
known her personally for many years, and I am very familiar with her background, experience, 
character, and personality. She is a person of the highest personal and professional integrity. 

Mr. Speaker, since her appointment to the United States District Court for the Southern 
District of New York by President George Bush in 1992, Judge Sotomayor has distinguished 
herself and has received continuous recognition for her outstanding performance. During her 
tenure, she has been reversed only six times in what is considered perhaps the most litigious and 
scrutinized district court in the United States. 

Being the first Hispanic woman to serve on the United States District Court for the 
Southern District of New York, Judge Sotomayor is well known and highly respected by her 
peers and the different communities for her sensitivity, professionalism, integrity and sound 
judgement. Her confirmation brings to the Court an outstanding judge at the same time that it 
expands its ethnic composition, 

This is the kind of issue that should be discussed in the classrooms. She is a role mode! 
for all Hispanics. Judge Sotomayor has set an example of how success is available for all of those 
who persevere to achieve their goals. She is an inspiration for many Puerto Ricans and for the 
people in the Bronx who are trying to break the cycle of poverty. 

Mr. Speaker, I ask my colleagues to join me in commending Judge Sonia Sotomayor for 
her outstanding achievements and in wishing her continued success as Judge on the United States 
Court of Appeals for the Second Circuit. 
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June 17, 2009 


The Honorable Patrick J. Leahy, Chairman 
Uruted States S^ate Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Chairman Leahy: 

It gives great pleasure to write this letter in support of the nomination of Judge Sonia 
Sotomayor to be the next United States Supreme Court Justice as nominated by the President 
of the United States of America, the Honorable Barack Obama, on Tuesday, May 26, 2009. 
Judge Sotomayor has been hailed by many people as a role mode! for her ascent to the federal 
bench from a difficult uptninging in a housing project in New York, She grew up in the South 
Bronx, New York in a public housing project with the help of her single mother Celina 
Sotomayor. 

Judge Sotomayor, despite all the odds, graduated as the valedictorian of her class at Blessed 
Sacrament and at Cardinal Spellman School in New York and graduated summa cum 
laude from Princeton University where she was a co-recipient of the M, Taylor Pyne Prize, 
the highest honor PrincettHi awards to an undergraduate student. Furthermore, Judge 
Sotomayor also received her law degree at Yale Law School in New Haven, Connecticut, 

Judge Sotomayor is the first Hispanic to serve on the United States Court of Appeals for the 
Second Circuit as recommended by President Clinton in 1998. As a matter of fact, during her 
stay on the Second Circuit, Judge Sotomayor participated in over 3000 panel decisions, 
authorizing more than 400 published opinions on difficult issues that ranged from 
constitutional law and other complex proc^ural matters that allowed her to earn a positive 
reputation as a knowledgeable judge of legal doctrine. Prior to this appointment. Judge 
Sotomayor was appointed by President George H. W. Bush to the United States District Court 
for the Southern District of New York where in 1995 she issued an injunction against Major 
League Baseball owners which ended a baseball strike in the longest dispute in professional 
sports history. 

It is within this context that it gives us great pleasure to support this nomination and we urge 
your committee to do the same. We make ourselves available to you and your committee 
should our additional input be helpful during the selection process. 


Sincerely, 



Chairperson 

Connecticut General Assembly’s 

Latino and Puerto Rican Affairs Commission 


/wo 
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statement of 

The Honorable Jeff Sessions 

United States Senator 
Alabama 
July 13, 2009 


Opening Statement of US Senator Jeff Sessions at Judge Sotomayor's Supreme Court 
Confirmation Hearing 

Before 1 begin, 1 want to thank Chairman Leahy for his openness and willingness to work 
together on the proeedures for this hearing. 

1 hope it will be viewed as the best hearing this Committee has ever held. 

Judge Sotomayor, 1 join Chairman Leahy in welcoming you here today. 

This hearing marks an important milestone in your distinguished legal career. I know your 
family is proud, and rightfully so. It is a pleasure to have them with us today. 

1 expect this hearing and resulting debate to be characterized by a respectful tone, a discussion of 
serious issues, and a thoughtful dialogue, and I have worked hard to achieve that from day one. 

I have been an active litigator in federal courts for the majority of my professional life. I have 
tried cases in private practice, as a federal prosecutor with the Department of Justice, and as 
Attorney General of the State of Alabama. 

The Constitution and our great heritage of law arc things I care deeply about — they are the 
foundation of our liberty and prosperity. 

This nomination hearing is critically important for two reasons. 

First, Justices on the Supreme Court have great responsibility, hold enormous power, and have a 
lifetime appointment. 

Just five members can declare the meaning of our Constitution, bending or changing its meaning 
from what the people intended. 

Second, this hearing is important because 1 believe our legal system is at a dangerous crossroads. 

Down one path is the traditional American legal system, so admired around the world, where 
judges impartially apply the law to the facts without regard to their own personal views. 


11:18 Jun 24, 2010 Jkt 056940 


VerDate Nov 24 2008 


PO 00000 Frm 01330 


Fmt 6601 


Sfmt 6601 


S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



1319 


This is the compassionate system because this is the fair system. 

In the American legal system, courts do not make the law or set policy, because allowing 
unelected officials to make laws would strike at the heart of our democracy. 

Here, judges take an oath to administer justice impartially, which reads: 

"! . . . do solemnly swear that I will administer justice without respect to persons, and do equal 
right to the poor and to the rich, and that I will faithfully and impartially discharge and perform 
all the duties incumbent upon me . . . under the Constitution and laws of the United States. So 
help me God."[l] 

These principles give the traditional system its moral authority, which is why Americans respect 
and accept the rulings of courts — even when they lose. 

Indeed, our legal system is based on a firm belief in an ordered universe and objective truth. The 
trial is the process by which the impartial and wise judge guides us to the truth. 

Down the other path lies a Brave New World where words have no true meaning and judges are 
free to decide what facts they choose to see. In this world, a judge is free to push his or her own 
political and social agenda. I reject this view. 

We have seen federal judges force their own political and social agenda on the nation, dictating 
that the words "under God" be removed from the Pledge of Allegiance[2] and barring students 
from even silent prayer in schools.[3] 

Judges have dismissed the people's right to their property, saying the government can take a 
person's home for the purpose of developing a private shopping center.[4] 

Judges have— contrary to the longstanding rules of war — created a right for terrorists, captured 
on a foreign battlefield, to sue the United States government in our own courts. [5] 

Judges have cited foreign laws, world opinion, and a United Nations resolution to determine that 
a state death penalty law was unconstitutional. [6] 

I'm afraid our system will only be further corrupted as a result of President Obama's views that, 
in tough cases, the critical ingredient for a judge is the "depth and breadth of one's empathy,"[7] 
as well as "their broader vision of what America should be."[8] 

Like the American people, 1 have watched this for a number of years, and 1 fear this "empathy 
standard" is another step down the road to a liberal activist, results-oriented, and relativistic 
world where: 

• Laws lose their fixed meaning, 

• Unelected judges set policy, 

• Americans are seen as members of separate groups rather than simply Americans, and 
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• Where the constitutional limits on government power are ignored when politicians want to buy 
out private companies. 

So, we have reached a fork in the road. And there are stark differences between the two paths. 

1 want to be clear; 

I will not vote for — no senator should vote for — an individual nominated by any President who 
is not fully committed to fairness and impartiality towards every person who appears before 
them. 

I will not vote for — no senator should vote for — an individual nominated by any President who 
believes it is acceptable for a judge to allow their own personal background, gender, prejudices, 
or sympathies to sway their decision in favor of, or against, parties before the court. 

In my view, such a philosophy is disqualifying. 

Such an approach to judging means that the umpire calling the game is not neutral, but instead 
feels empowered to favor one team over the other. 

Call it empathy, call it prejudice, or call it sympathy, but whatever it is, it is not law. In truth it is 
more akin to politics. And politics has no place in the courtroom. 

Some will respond, "Judge Sotomayor would never say that it's acceptable for a judge to display 
prejudice in a case." 

But, 1 regret to say. Judge Sotomayor has outlined such a view in many, many statements over 
the years. 

Let's look at just a few examples: 

We've all seen the video of the Duke University panel where Judge Sotomayor says "?it is [the] 
Court of Appeals where policy is made. And I know, and I know, that this is on tape, and I 
should never say that."[9] 

And during a speech 1 5 years ago. Judge Sotomayor said, "1 willingly accept that we who judge 
must not deny the differences resulting from experience and heritage but attempt . . . 
continuously to judge when those opinions, sympathies, and prejudices are appropriate."[10] 

And in the same speech, she said, "my experiences will affect the facts I choose to see as a 
judge."[n] 

Having tried cases for many years, these statements are shocking and offensive to me. 

1 think it is noteworthy that, when asked about Judge Sotomayor's now-famous statement that a 
"wise Latina" would come to a better conclusion than others. President Obama, White House 
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Press Secretary Robert Gibbs, and Supreme Court Justice Ginsburg declined to defend the 
substance of the nominee's remarks. 

They each assumed that the nominee misspoke. But the nominee did not misspeak. She is on 
record making this statement at least five times over the course of a decade. 

These are her own words, spoken well before her nomination. They are not taken out of context. 

1 am providing a copy of the full text of these speeches to the hearing room today. 

Others will say that, despite these statements, we should look to the nominee's record, which 
they characterize as moderate. People said the same of Justice Ginsburg, who is now considered 
to be one of the most activist judges in history. 

Some senators ignored Justice Ginsburg's philosophy and focused on the nominee's Judicial 
opinions. But that is not a good test because those cases were necessarily restrained by preceden 
and the threat of reversal from higher courts. 

On the Supreme Court, those checks on judicial power will be removed, and the judge's 
philosophy will be allowed to reach foil bloom. 

But even as a lower court judge, the nominee has made some very troubling rulings. 

1 am concerned by the nominee's decision in Ricci, the New Haven Firefighters case — recently 
reversed by the Supreme Court — where she agreed with the City of New Haven's decision to 
change its promotion rules in the middle of the game. 

Incredibly, her opinion consisted of just one substantive paragraph of analysis concerning the 
major legal question involved in the case. 

Judge Sotomayor has said that she accepts that her opinions, sympathies, and prejudices will 
affect her rulings. Could it be that her time as a leader of the Puerto Rican Legal Defense and 
Education Fund provides a clue as to her decision against the firefighters? 

While the nominee was Chair of the Fund's Litigation ComiTiittee,[ 1 2] the organization 
aggressively pursued racial quotas in city hiring and, in numerous cases, fou^t to overturn the 
results of promotion exams.[13] 

It seems to me that in Ricci, Judge Sotomayor’s empathy for one group of firefighters turned out 
to be prejudice against the others. 

That is, of course, the logical flaw in the "empathy standard." Empathy for one party is always 
prejudice against another. 

Judge Sotomayor, we will inquire into how your philosophy, which allows subjectivity into the 
courtroom, affects vour rulines on issues like; 
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' Abortion, where an organization in which you were an active leader argued that the 
Constitution requires that taxpayer money be used for abortions; 

• Gun control, where you recently ruled that it is "settled law" that the Second Amendment does 
not prevent a city or state from barring gun ownership; 

• Private property, where you have already ruled that the government could take property from 
one pharmacy developer and give it to another; and 

• Capital punishment, where you personally signed a statement opposing the reinstatement of the 
death penalty because of the "inhuman[e] psychological burden" it places on the offender and his 
or her family. 

I hope the American people will follow these hearings closely. 

They should learn about the issues, and listen to both sides of the argument. And, at the end of 
the hearing, ask: 'If 1 must one day go to court, what kind of judge do I want to hear my case? 

'Do 1 want a judge that allows his or her social, political, or religious views to change the 
outcome? 

'Or, do ! want a judge that impartially applies the law to the facts, and fairly rules on the merits, 
without bias or prejudice?' 

It is our job to determine on which side of that fundamental divide the nominee stands. 
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STATEMENT OF THEODORE M. SHAW IN SUPPORT OF JUDGE SONIA 
SOTOMAYOR IN SUPPORT OF HER NOMINATION AS ASSOCIATE JUSTICE TO 
THE SUPREME COURT OF THE UNITED STATES 

I have known Sonia Sotomayor for over forty years. We first met in 1968, as freshmen at 
Cardinal Spellman High School in the Bronx. There we were among a modest number of black 
and Latino students, perhaps ten per cent of the school’s population, in what was one of the most 
academically challenging high schools in New York City, It was a time of great change and 
upheaval ~ 1968 was the year that Martin Luther King, Jr. and Robert F. Kennedy were 
assassinated, and our cities, including New York, were sites of urban unrest. Many of the 
minority students at Spellman, including Sonia and 1, came from the public housing projects of 
Harlem or the Bronx; or from the tenement houses that surrounded them. We were shaped by 
those extraordinary times and by the communities from which we came, for better or worse. 
During that time, the light of opportunity began to shine into comers of society that were long 
neglected for reasons of race and poverty. Many of us were beneficiaries of what has come to be 
known as “affirmative action”, i.e, conscious efforts to open opportunities to individuals from 
groups that had been discriminated against and excluded from mainstream American life. Some 
people will immediately seize upon that description to talk about “unqualified” individuals. 
Affirmative action, properly structured and implemented, lifts qualified individuals from 
obscurity rooted in unearned inequality. In spite of her brilliance, there was a time when 
someone like Judge Sotomayor would routinely be left out of the mainstream of opportunities we 
have come to associate with someone with her capabilities and credentials. 
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Sonia was at the top of our class at Cardinal Spellman High School. Everyone - white, 
black, Latino, Asian - ranked behind her. She was studious, independent-minded, mature 
beyond her years, thoughtful, and was not easily influenced by what was going on around her. 
Sonia walked her own path. To be sure, Sonia was comfortable in her own skin and proud of her 
community and her heritage. She did not run from who or what she was and is. Still, Sonia was 
not one to be easily swayed by peer pressure, fad, or the politics of others around her. She 
approached any issue from the standpoint of a fierce intellectual curiosity and integrity. In fact, 
she was an intellectual powerhouse. Sonia was a leader at Cardinal Spellman, She was active in 
school governance and on the debate team. But more than anything, Sonia led by her excellence. 
Sonia Sotomayor set the pace at which others wanted to run. 

Sonia did not live a life of privilege. She lost her father at a very young age. She also 
had been diagnosed as diabetic before she was in high school. It was not something I remember 
her talking about. Sonia simply carried herself with an air of dignity, seriousness of purpose and 
a sense that she was going somewhere. In my four years at Spellman, I never saw Sonia interact 
with anyone in a disrespectful or antagonistic manner. Her temperament was - even then - 
judicious. In short, although I never told her, and although she did not know it - 1 envied her 
intellectual capacity, her discipline, and her unquestionable integrity. I admired her. 

After graduating from high school at the top of our class and as valedictorian, Sonia was 
off to Princeton, and I, somewhat further down in the rankings, was fortunate enough to be off to 
Wesleyan. We did not stay in touch over many of the ensuing years, but I followed Sonia in the 
way one follows a star from one’s high school orbit. 1 may have seen her once in a while, but 
perhaps not. Eventually, while I was at Columbia Law School, I heard she was at Yale Law 
School. Those who knew her there always confirmed that Sonia was on the path on which she 
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started years ago - inteSlectual excellence and academic achievement, thoughtful, balanced and 
careful (in the most literal sense) in all she did. Sonia excelled academically at Princeton and at 
Yale, performing at the top of her class at every level. One could not have stronger credentials. 
And she comes to this nomination with more judicial experience than any other Supreme Court 
nominee in at least the last one hundred years. But for the politics of judicial nominations, Sonia 
Sotomayor’s qualifications for the Supreme Court would be a “no brainer”. I have faith that this 
Committee and the Senate will not let politics get in the way. 

My career has been as a civil rights lawyer. I have been in the midst of ideological 
warfare on contentious issues. 1 have been unabashed about my point of view. 1 am conscious 
of the fact that as I testify about Sonia, there will be some who may project my thoughts and 
beliefs onto Sonia. Some have already attempted to label her as an activist, outside of the 
political mainstream. (To be sure, I consider those who work for racial justice and other civil 
rights to be a vital part of mainstream America). But Sonia’s life has not been lived on the 
battlefield of ideology or partisanship where many of us who are labeled or who label ourselves 
as “liberal” or “conservative” have locked horns. Indeed, Judge Sotomayor’s record defies 
simplistic labels. She began her legal career as a prosecutor, in a job not ordinarily thought of as 
a bastion of liberal activism. At the same time, Sonia Sotomayor served as a board member of 
the Puerto Rican Legal Defense Fund (PRLDEF). Her service on the PRLDEF Board both 
speaks to the strength of that organization and the range of her interests, from prosecution to civil 
rights. In any event, her service on that Board is commendable. In fact, this range of experience 
and commitment places Judge Sotomayor in the middle of mainstream America, for surely 
Americans are concerned about the prosecution and punishment of those who engage in criminal 
activities as well as the protection of civil rights and the elimination of invidious discrimination. 
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In her judicial career, Judge Sotomayor has been moderate. In race discrimination 
cases, as in all of her cases, whether she has ruled for plaintiffs or for defendants has been the 
function of the application of law to the facts of each case. Her approach to criminal law issues is 
similarly dependent on the application of governing law to the facts. 1 cannot say with certainty 
that Judge Sotomayor, if confirmed to the U.S. Supreme Court, would always rule in a way with 
which I would agree. What 1 can say is that 1 know she would be fair and open-minded, and that 
she would apply the law with intellectual integrity. That is all that any of us has a right to 
expect. Judge Sotomayor’s career on the bench is the best guide to what kind of Justice she will 
be if confirmed by the Senate. Her record, intellect and achievements are her best arguments in 
favor of confirmation. 

Let me turn back to the significance of this nomination and in doing so make a few 
observations concerning some of the issues that have been raised during these hearings. Our 
Nation is 233 years old, and has seated 110 Justices on the Supreme Court. All except two 
African Americans and two women have been white males. Lest I be misunderstood, many white 
men, including some of whom I count as heroes, have served our Nation well. But it is 
nonetheless striking that in 2009, at a time when we have moved so far and accomplished so 
much, we are still accomplishing “firsts”- the extraordinary election of our first African 
American President, the appointment of our first African American Attorney General, and if this 
Committee and the full Senate sees fit, the appointment of the first Latino or Latina to the 
Supreme Court. Moreover, as far as I am aware, no American who has grown up in public 
housing has ever served on the U.S. Supreme Court. Does an individual who is I.atina and who 
grew up in public housing bring something different and of value to the Court that other Justices, 
however extraordinary, may not bring? 1 think about a case the Supreme Court grappled with a 
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few years ago. In 2002, in HUD v. Rucker, 535 U.S. 125 (2002), the Court upheld a statutorily- 
authorized HUD policy allowing eviction of innocent public housing tenants for the drug related 
actions of family or household members even if those drug activities were unknown or not under 
the innocent tenant’s control. Like Judge Sotomayor, 1 grew up in a public housing project in 
which drugs destroyed or took many of the lives of my childhood and adolescent friends. 1 yield 
to no one in my abhorrence of the damage the scourge of drugs has done to our communities. 
But 1 wonder what the discussion of this case was like in the Supreme Court conference room. I 
wonder if any Justice knew what it was like to live in a public housing project in which innocent 
grandmothers and mothers struggling to raise families arc evicted because of their children’s or 
grandchildren’s use of marijuana or other drugs. I wonder if any Justice pointed out that the 
governmental subsidy for those living in public housing that many people think distinguishes 
those tenants from those of us who own our own homes may not be as powerful a distinction as 
we believe, since our mortgage tax deductions are a form of governmental subsidy. Drugs, 
tragically, are ubiquitous, even among the middle and upper classes and across all races and 
ethnicities. Middle-class and wealthy families are not evicted from their homes or stripped of 
their mortgage interest deductions because a family member uses drugs. 

Isn’t it possible that the life experiences of an individual who grew up in public housing 
and who is from a racial or ethnic group that does not use drugs in higher proportions than the 
majority community, but that is nonetheless grossly over-incarcerated, might bring some 
additional wisdom to the table? 

To be sure, a white male or female from a more privileged background or a 
conservative African American might have raised that issue in conference. And to be sure, it may 
be that the awareness or perspective of which 1 speak may ultimately be legally irrelevant 
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because the Court is bound, in the absence of a constitutional violation (which may beg the 
question), to defer to Congress even if its policies ate occasionally ill-considered or unfair. But it 
seems much more likely that the discussion would be better informed by the participation of one 
whose life experiences go beyond those who have been traditionally represented on the Court. 

When the late Justice Thurgood Marshall announced his retirement from the Court 
among the many plaudits he received from his colleagues were a series of comments from across 
the spectrum of judicial philosophies. Justice O’Connor famously wrote and spoke about what 
Justice Marshall brought to the Court as a consequence of his background and experiences. 
Justice O’Connor said, “Although all of us come to the Court with our owm personal histories 
and experiences. Justice Marshall brought a special perspective.... At oral argument and 
conference meetings, in opinions and dissents. Justice Marshall imparted not only his legal 
acumen but also his life experiences, constantly prodding us to respond not only to the 
persuasiveness of legal arguments but also to the power of moral truth.” If Judge Sotomayor 
brought nothing more to the Supreme Court than the power of her intellect and the qualities of 
being a judge that she developed during her prior service on the federal bench, she would add 
significantly to the Court. But as it is, she would bring, as Justice O’Connor observed that every 
Justice does, her own personal history and experience, and may bring, as Justice Marshall did, “a 
special perspective”, 

Sonia Sotomayor has served our Nation for seventeen years as a federal district court and 
appellate judge with great distinction. Now she is being considered for appointment as Associate 
Justice on the United States Supreme Court. Candor compels me to admit that 1 swell with pride 
when I contemplate the possibility of my high school classmate ascending to the highest Court. 
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But quite aside from petty and undeserved pride on the part of one who was merely a high school 
classmate, there are millions of Americans who see, for the first time, the possibility that 
someone who looks like them, or who comes from a background like theirs, may serve on the 
United States Supreme Court - someone who is supremely qualified by any measure. It is a great 
honor for Judge Sotomayor that President Obama has nominated her to the United States 
Supreme Court. It would be an even greater honor for our Nation if she were to be confirmed 
and were to serve. 

Respectfully submitted, 


Theodore M. Shaw 
Professor of Professional Practice 
Columbia University School of Law 
and 

Of Counsel to Fulbright & Jaworski 
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Sierra 

Club 



National Latino Coalition 
on Climate Change 


June 15,2009 


The United States Senate 
Washington, D.C. 20510 

Dear Senator: 


We write to you today to express our strongest support for the nomination of Judge Sonia Sotomayor to the Supreme 
Court of the United States. Her strong record and inspiring story make her an ideal justice, and we ask for your help in 
ensuring a prompt confirmation. 

As the Supreme Court nominee with the most experience on the federal bench. Judge Sotomayor has proven herself to 
be thoughtful, intelligent and fair-minded. She would bring more federal judicial experience to the Court than any 
justice in the past century. Her career as a prosecutor, litigator and judge leave no doubt about her qualifications for 
the highest court in the land. 

As the first Latina nominee to the Supreme Court, Judge Sotomayor would break an important barrier for Hispanics in 
the United States. This historic nomination makes Judge Sotomayor an important role model for millions of Americans 
from ail backgrounds. 

In her life experience. Judge Sotomayor embodies the American dream. Growing up in a South Bronx housing project 
with Puerto Rican parents, Judge Sotomayor was raised from age nine by a single mother, excelling in school and 
working her way through the best universities in the country. Her commitment to hard work and the rule of law will no 
doubt continue as she joins the Supreme Court. 

The Supreme Court plays an extremely vital role in directing the law surrounding issues like clean air, clean water, 
public lands and global warming. Judge Sotomayor would become the justice with arguably the best environmental 
credentials of anyone nominated to the Supreme Court in the modem environmental era, As a judge on the Court of 
Appeals for the Second Circuit, she wrote a decision later overturned by the Supreme Court -- that the Environmental 
Protection Agency was not permitted to use "cost-benefit" calculations to grant public utilities the right to continue to 
postpone installing equipment that would protect fisheries from power plant cooling-system intakes. 

President Obama’s historic nomination of Judge Sotomayor reaffirms the importance of selecting nominees in all 
branches of government that reflect America’s diversity. Our different backgrounds strengthen us in our efforts to 
protect the natural and human environment, and we look forward to decades of exemplary public service from Judge 
Sotomayor. 

The National Latino Coalition on Climate Change and the Sierra Club strongly urge you to quickly approve the 
nomination of Judge Sonia Sotomayor to the United States Supreme Court so she can continue to uphold the 
constitution and serve this country with distinction. 


Sincerely, 


Carl Pope Dr. Gabriela Lemus 

Sierra Club Executive Director Chair, National Latino Coalition on Climate Change 
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Society of American Law Teachers SALT 

Public Advocaqr Center, Room 223 
Touro law Center 

225 Easfview Drive, Central Islip NY 1,1722 
631 650 2310 
www.saltlaw.org 


June 25, 2009 

Senator Patrick I-eahy, Chair 
United Stater; Senate 
Committee on the Judiciary 
433 Russel! Senate Office Bldg. 
Washington, DC 205l0'0104 


Senator Jeff Sessions, Ranking Member 
United States Senate 
Committee on the Judiciary 
335 Russel) Senate Office Bldg. 
Washington, DC 20S10 -0104 


Dear Senators Leahy and Sessions, 

The Society of American Law Teachers (SALT) supports the nomination and 
confirmation of Judge Sonia Sotomayor to the United States Supreme Court. 

Representing hundreds of law professors from more than 170 law sdiools across our 
nation, SALT has reached this conclusion after careful, .scholarly and independent 
research perlJnent to this nominee. We believe that Judge Sotomayor '5 Judidal record 
reflecis sound legal analysis, appropriate caution, and the highest integrity. The 
Judiciary Committee and its very capable staff have reviewed in detail Judge 
Sotomayor's judicial record. SAT.T is commenting on her approach to judging and 
the background and attitudes she would bring to her work on the Court, but we are 
not commenting on specific decisions, knowing that the Committee staff is closely 
reviewing individual decisions. 


Judge Sotomayor will bring a breadth of trial court experience that will woU serve 
today's Court, As an assistant district attorney in New York City, she spent her days 
in the courtroom and tried dozens of criminal cases involving the very difficult and 
dangerous matters affecting life in our urban centers, an environment aU-too-famiJiar 
to one who had been raised by a single mother in a Sou th B,ronx public houring 
project. Later in her career, she was appointed to the federal district court bench by 
President George H. W. Bush, and she served, in that capacity for six years until 
President Clinton elevated her to the Court of Appeals for the Second Circuit. If 
confirmed, Judge Sotomayor would be the only member of the Supreme Court with 
any significant trial court experience, either as a litigator or an 0 judge. Based on her 
experience as both, she knows and appreciates the real-world implications of 
appellate court rulings. 
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Jud^ Sofomayor will also bring a life pertipccHve r«>t adequately represented on the current Court. To 
be sure, the perspectives reflected in the dc1iberatictf»S of each and every judge are informed by a whole 
host of factors, including issues of claw, race and gender. Wlien retired Justice O'Connor speaks of being 
"profoundly influenced" and awakened to the African-American condition by her colleague ThurgotMl 
Marshall and when Justice Ginsburg observes that her male colleagues do not seem to fully comprehend 
the experience of women in our sodety, we arc reminded that justice can best be served when the Court, 
as a deliberative body, reflects a diversity of experience. Judge Sotomayor's life story, now well known to 
the Committee and to the public, not only serves as a symbol of hope and po.ssibility for many 
communities across our nation, but as an inva1ucd>}e asset to the Court's own decision-making. 

In lucent weeks, much has been debated in the press as to whether "empathy" Is an appropriate judidal 
qualification. Empathy is, to paraphrase President Obama, "sometiiing more demanding" than 
sympathy or charity; it is the capacity to "stand in somebody else's shoes and see through their eyes," to 
care, to understand what others are facing, and what their lives are like. As liarper Leo put it in her 
famous novel, To Kill a Mockingbird ; "You nerver really understand a person until you consider things 
from his point of view -- until you climb into his skin and walk around in it." Empathy i.s an essential 
part of exercising rational judgment. Empathy cannot be dismissed a.s simply a matter of personal 
feelings and emotions, but, rather, is a key component of "doing justice". Inevitably constricted by the 
narrowness of our own backgrounds, we must seek to expand our awareness of other people's varied 
experiences if we arc to realize "equality under the law" and "justice for all" As law professors, we try to 
teach empathy in our classrooms, to appreciate what all parties in a particular dispute are experiencing 
("whem they're coming from,” in the vernacular of our students). Surely, this rapacity helps in 
negotiating a case and in oral arguments, but empathy has far greater value than .simply providing 
tactical benefits. It is crucial to sound and informed judgment 


While wo, as private citizens, have differing views among us <m many of the hot-button issues that come 
before the courts and on which Judge Sotomayor occasionally has ruled, we uniformly agree, as law 
professors, that she is a careful, hard-working, and thoughtful jurist, viewed by scliolars and colleagues 
on the bench as a moderate well within the legal mainstream. Far from being an "activist judge," Judge 
Sotomayor decides cases on the ba.sis of her understanding of the law and the applicable legal prindplcs. 
In addition, we believe that the broad range of her legal and life experiences will add a new and much- 
needed perspective to the work of our highest court. 

We will pay close attention to the confirmation hearings, and we will make ourselves available for future 
con.sultation should you SO desire. We look forward to a timely confirmation of Judge Sotomayor so that 
•she can take her place on the court as the new term begins this October. 


Sincerely, 


Margaret Martin Barry 

Co-Presidents 


Deborah Wain; Post 
Co-Presidents 
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Introduction. 

I am grateful for the opportunity to address the important issue of constitutional property 
rights before this Committee. I would like to thank Chairman Leahy, Ranking Member 
Sessions, and the other members. 

As President Barack Obama has written, “[o]ur Constitution places the ownership of private 
property at the very heart of our system of liberty.”' The protection of property rights was 
one of the main objectives motivating the establishment of the Constitution.^ Unfortunately, 
the Supreme Court has often relegated property rights to second class status, giving them far 
less protection than that extended to other constitutional rights.^ I hope that the Committee’s 
interest in this issue will ultimately help change that. 


The purpose of my testimony is to analyze Judge Sonia Sotomayor’s two most important 
constitutional property rights decisions; Didden v. Village of Port Chester‘S and Krimstock v. 


' Barack Obama, The Audacity of hope 149 (2006). 

^ See, e.g.. JENNIFER Nedelsky, Priv.ate Property and the Limits of American Constitutionalism: The 
MADiSONiAN Framework and its Legacy (1990) (emphasizing centrality of property rights for the 
Founders); Stuart Bruchey. The Impact of Concern for the Security of Property Rights on the Legal System of 
the Early American Republic, 1980 Wjs. L. REV. 1135, ! 136 (noting that Perhaps the most important value of 
the Founding Fathers of the American constitutional period, ‘was their belief in the necessity of securing 
property rights.” 

^ I have summarized the second class status of property rights in current Supreme Court jurisprudence in Ilya 
Somin, Taking Property Rights Seriously? The Supreme Court and the ‘'Poor Relation ” of Constitutional Law. 
in The United States Supreme Court: Contested Constitutional Doctrines (Steven Kautz, Arthur 
Melzer, and Jerry Weinberger, eds., forthcoming) , available at 
http;//papers.ssm.com/sol3/papers.cfm?abstract__id=1247854. 

** 173 Fed. Appx. 931 (2d Cir. 2006). 
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Kelly? Part 1 briefly sets the stage for the discussion of Didden by summarizing the Supreme 
Court’s eontroversia! decision in Kelo v. City of New London? and the political reaction it 
generated. In Part II, I consider the Didden case itself, which goes even further than Kelo in 
giving government a virtual blank check to undertake even the most abusive of 
condemnations,^ Didden raises serious questions about Judge Sotomayor’s willingness to 
protect property owners’ constitutional rights under the Takings Clause.* 

Finally, Part III briefly considers KrimstocLa.case where Judge Sotomayor authored an 
opinion providing important protection for the property rights of suspects in criminal 
investigations. Although Krimstock was not a close case in my view, it is of some importance 
because the issue it addressed will be considered by the Supreme Court this fall in Alvarez v. 
Smith?* 

In this testimony, I take no position on Judge Sotomayor’s overall qualifications for a seat on 
the Supreme Court, Although I find some aspects of her judicial philosophy troubling, she is 
a capable jurist with an inspiring life story. My purpose here is to help ensure that proper 
consideration is given to property rights issues, including some disturbing aspects of Judge 
Sotomayor’s record on these questions. 

I. The Kelo Decision and Economic Development Takings. 

The Supreme Court’s 2005 decision in Kelo v. City of New London and the controversy it 
generated are the essential background to Judge Sotomayor’s ruling in Didden. The Takings 
Clause of the Fifth Amendment to the Constitution requires that property can only be 
condemned for a “public use.” Traditional public uses include those where the condemned 
land is actually “used” by the public either by building a government-owned structure on it 
(such as a road or a bridge), or by constructing a privately owned facility that the owner is 
required to allow the general public to utilize, as a matter of law - such as a public utility. 

In Kelo, the Supreme Court ruled that the condemnation of private property for transfer to 
another private party in order to promote “economic development” was a permissible “public 
use” under the amendment; indeed, it ruled that virtually any potential benefit to the public 
counts as a “public use.”’® The Court upheld the condemnation despite the fact that the 
condemned property would not be owned by the government, the general public would have 
no right of access to it, and there was no legal requirement that the new private owners 


’ 306 F.3d 40 {2d Cir. 2002). 

^ 545 U.S. 469 (2005). 

* Part of my analysis of Didden is based on an amicus brief I coauthored on behalf of seven prominent property 
taw professors urging the Supreme Court to hear the case and reverse the Second Circuit’s decision. See Didden 
V. The Village of Pori Chester, 2006 WL (U.S. Dec. 8, 2006), Amicus Br. of Law Professors D. Benjamin 
Barros, Eric R. Claeys, Viet D. Dinh, Steven J. Eagle, James W. Ely, Jr., Richard A. Epstein, Adam Mossoff, 
and Ilya Somin in Support of Petitioners. 

* Although Didden is an unsigned, unpublished summary order, my understanding is that, in the Second Circuit 
Court of Appeals, such orders are usually drafted by the senior active judge on the panel, which Judge 
Sotomayor was in this case. In any event, she clearly assented to the panel opinion. 

’ Smith V. City of Chicago, 524 F.3d 834 (7lh Cir. 2008), pet. cert, granted, Alvarez v. Smith, 129 S.Ct. 1401 
(2009). 

Kelo V. City of New London, 545 U.S. 469, 473-78 (2005). 
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actually produce the promised “economic development” that supposedly j ustified the takings 
in the first place. Kelo was arguably consistent with two previous Supreme Court decisions 
that defined “public use” very broadly." But it was at odds with the text and original 
meaning of the Fifth Amendment, which do not conflate “public use” with potential “public 
benefit.”" It also placed undue faith in the willingness of government officials to protect the 
constitutional property rights of poor and politically weak. As historian and law professor 
James W. Ely, Jr. has written, “among all the guarantees of the Bill of Rights, only the public 
use limitation is .singled out for heavy Oudicial] deference” to the very government officials 
whose abuses of power it is meant to constrain." 

Takings that transfer property to private owners pose greater risk of abuse than 
condemnations for traditional public uses, such as government-owned facilities, Private-to- 
private takings enable governments to condemn property for the benefit of politically 
influential interest groups. They are also far less likely to be needed to overcome “holdout” 
problems. Private developers who seek to assemble land for projects that provide genuine 
economic benefits can generally do so without using the power of government to force 
current owners to sell." 

A. Dangers of Unconstrained Eminent Domain Power. 

Judge Sotoniayor has said that she “strivejs] never to forget the real-world consequences of 
[her] decisions.”" The real world consequences of judicial failure to enforce public use 
limitations on takings are bleak. Perhaps the most important shortcoming of economic 
development condemnations is that they are often used to transfer property from the 
politically weak to the politically powerful." It is not accidental that the Kelo condemnations 
were in large part instigated by the influential Pfizer Corporation, which stood to benefit 
from them.^’ Similarly, the famous 1981 Poletown condemnations - in which some 4000 
people were forcibly expelled from their homes in a Detroit neighborhood in order to 
transfer property to General Motors to build a new factory - also benefited locally powerful 
interests such as the United Auto Workers labor union and of course General Motors itself. In 
both cases, the people displaced were mostly poor or lower middle class residents and small 


" See Hawaii Housing Auth. v. Midkiff467 U.S. 229, 241 (1984) {ruling that takings are for a public use if they 
are “rationally related to a conceivable public purpose”); Berman v, Parker, 348 U.S. 26, 32 (1954) (holding 
that the legislature has well-nigh conclusive” power to define public use as it sees fit). 

See James W. Ely, Jr., “Poor Relation” Once More: The Supreme Court and the Vanishing Rights of 
Property Owners, 2005 CATO SuP. C r. REV. 39, 40-43 (describing early American jurists’ rejection of the idea 
that eminent domain can be used to transfer property from one private party to another without giving the 
general public any right to use it). 

Id. at 62. 

For a compelling explanation of the reasons why eminent domain is not needed to overcome holdout 
problems that might impeded private development, see Daniel B. Kelly, The "Public Use" Requirement in 
Eminent Domain Law: A Rationale Based on Secret Purchases and Private Influence, 92 CORNELL L. Rev. 1 
(2006); see also Ilya Somin, Controlling the Grasping Hand: Economic Development Takings After Kelo, 15 
SUP. Ct. ECON, rev. 1 83, 203-209 (2007). 

Quoted in Peter Baker & Jeff Zeleny, Obama Hails Judge as “Inspiring, " N.Y. Times, May 26, 2009, at A I . 

For a more in-depth discussion of this issue, see Somm, Controlling the Grasping Hand, at 190-203. 

.See Ted Mann, Pfizer's Fingerprints on Fort Trumbull Plan, THE DAY, Oct. 16, 2005. For a detailed recent 
account of Pfizer’s role, see JEFF BENEDICT, LITTLE PINK HOUSE; A True STORY OF DEFIANCE AND COURAGE 
(2008). 
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businesses with little political influence.’* It is difficult to imagine an economic development 
condemnation that transfers property from a powerful interest such as Pfizer or GM to people 
with little political power, and there are tew if any such cases on record. Since World War II, 
hundreds of thousands of Americans - most of them poor and lacking in political influence - 
have been forcibly displaced by economic development, urban renewal, and “blight” 
condemnations of the sort licensed by Kelo and previous Supreme Court decisions that allow 
government to condemn virtually any property.'® As the National Association for the 
Advancement of Colored People and other civil rights groups pointed out in an amicus brief 
they filed in support of the property owners in Kelo, economic development takings continue 
to disproportionately victimize poor and ethnic minority property owners.^® 

Since economic development takings are often driven by political rather than economic 
considerations, it is not surprising that they generally fail to produce the economic 
development that supposedly justified them in the first place.^' By destroying existing 
businesses, homes, churches, and schools, they often inflict economic damage on 
communities that outweighs whatever benefits they create. The problem is exacerbated by 
the fact that, in most cases, neither the condemning authority nor the new private owner of 
the condemned property is under any legal obligation to actually produce whatever economic 
benefits were promised as justification for the taking. Predictably, this state of affairs gives 
public officials and corporations an incentive to inflate claims of projected economic 
benefits, which are then used as justifications for condemnation.^ 

In theory, voters could potentially monitor economic development takings and punish public 
officials who approve abusive condemnations at the polls. In practice, such case-by-case 
public monitoring is often difficult or impossible.^® Many condemnations are complex affairs 
that take place out of the public eye. Moreover, it rarely becomes clear whether an economic 
development has really produced any benefits until years after the fact. By that time, public 
attention is likely to have moved on to other issues, and the offending political leaders are 
unlikely to be punished at the polls as a result. For example, the 1981 Poletown 
condemnations mentioned above never produced more than a fraction of the 6000 jobs that 
were promised. But this fact did not become clear until the late 1980s, and the political 
leaders who approved the condemnations never suffered any significant political 
punishment.^'* 


B. The Public Reaction to Kelo. 


For details on the Poletown case, see Ilya Somin, Overcoming Poletown: County of Wayne v. Hathcock, 
Economic Development Takings, and the Future of Public Use, 2004 MiCH. ST. L. Rev. 

See Ilya Somin, Blight Sweet Blight, LEGAL TIMES, Aug. 14, 2006, at 42. 

Kelo V. City of New London, Amicus Br. ofNAACP, American Association of Retired Persons, & 
Southern Christian Leadership Conference, 2004 WL 281 1057. 

*' This paragraph summarizes points made in greater detail in Somin, Controlling the Grasping Hand, at 192- 
204. 

”M,at 197. 

Id. at 201-203. 

Somin, Overcoming Poletown, at 1 022-23. 
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Kelo led to a massive political backlash against eminent domain abuse, with over 80% of the 
public disapproving of the decision. The ruling was also denounced by many political leaders 
and activists from across the political spectrum, including Ralph Nader, Democratic 
Representative Maxine Waters, and former President Bill Clinton."’ Since Kelo, forty-three 
states have enacted reforms that purport to constrain the use of eminent domain for 
“economic development.”"'’ Unfortunately, the majority of the new laws are likely to have 
little or no effect because they allow economic development condemnations to continue 
under other names, usually by means of blight condemnation statutes that define “blight” so 
broadly that virtually any area qualifies."’ In these states, post-Aieto reform is likely to have 
little impact because the new laws don’t actually impose any meaningful restraints on 
eminent domain. “Business as usual” will probably continue under another name. For that 
reason, judicial protection for property rights remains critical, especially with respect to the 
rights of poor and politically weak populations. 


II. The Bidden C\se. 


A. Factual Background. 

In 1999 the village of Port Chester, N.Y., established a “redevelopment area,” giving 
designated developer Gregg Wasser a virtual blank check to condemn property within it. 
When local property owners Bart Didden and Dominick Bologna sought a permit to build a 
CVS pharmacy in the area, Wasser demanded that they pay him $800,000 or give him a 50 
percent partnership interest in the store, threatening to have their land condemned if they said 
no. They refused, and a day later the village condemned their property. 

Didden and Bologna challenged the condemnation on the ground that it was not for a “public 
use,” as the Constitution’s Fifth Amendment requires. Their argument was simple and 
compelling: extortion for the benefit of a private party is not a public use. Nevertheless, in a 
short, cursory opinion. Judge Sotomayor’s panel upheld the condemnation. 

To be sure, Wasser disputed part of Didden and Bologna’s account of the facts. He claimed 
that in addition to offering Didden and Bologna the options of paying him $800,000 or giving 
him a 50% stake in their business, he also offered to buy the land from them in exchange for 
an $800,000 payment from him. Wasser’s proposal was extortionate even if he was telling 
the truth. If Wasser's version of events is correct, he in effect gave Didden and Bologna two 
options: pay him $800,000 or 50% of the proceeds of their project for the right to proceed 
with the construction of a CVS on their land, or transfer the land to him in exchange for an 
$800,000 payment from Wasser, in addition to the fair market value of the property 
(ultimately estimated to be $975,000). 


’’ Ilya Somin, The Limits of Backlash: Assessing the Political Response to Kelo, 93 MINN. L, Rhv. 2 1 00, 2 1 08- 
13 (2009). 

“H. at2l01. 

’’ Id. at 2 1 14-37. Similarly broad definitions of blight have been used to condemn perfectly normal areas for 
years. F'or example, courts have ruled that such unlikely locations as Times Square and downtown Las Vegas 
are blighted. See Somin, Blight, Sweet Blight. 
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If Wasser did make that additional offer, it was actually even less generous to Bidden and 
Bologna than the demand for a payment of $800,000. Wasser himself had estimated the 
potential profits from the drug store project at $2 million. If the owners had accepted this 
third proposal, they would have given up a total of $2,975 million ($2 million from the drug 
store project and $975,000 in fair market value) in exchange for $1,775 million - a total loss 
of $1 .2 million. Under Wasser’s supposedly more generous alternative offer, he would have 
gained 50% more in extortion money than he would have obtained had Bidden and Bologna 
given in to his alternative demand for a simple payment of $800,000. 

If a Mafia don approaches a business owner says that he will break his legs unless the victim 
either 1) pays him $800,000, 2) gives him a 50% stake in his business or 3) sells him the land 
at a price $1.2 million below its value, that would surely be extortion. Wasser's offer was 
exactly the same, except that his leverage was based on the threat of condemnation rather 
than breaking the owner's legs. If this is not extortion using the threat of eminent domain as 
leverage, then nothing is. 

In any event. Judge Sotomayor’s panel was required to assume the truth of Bidden and 
Bologna’s version of events. The Second Circuit was reviewing the district court’s ruling on 
the Village’s motion to have the plaintiffs’ case dismissed before going to a jury on the 
ground that they had no possible legal basis for their suit under the Federal Rule of Civil 
Procedure 12(b)(6). When considering such “a motion to dismiss, the facts in the complaint 
are presumed to be true, and all reasonable inferences are drawn in the plaintiffs favor.”^* 
What is most frightening about the panel’s ruling is that it apparently concluded that Bidden 
and Bologna had no case even if their account of the facts was true. 

B. Legal Implications for Property Rights. 

1. Bidden holds that even the most abusive “pretextual” takings are 
constitutional. 

Bidden is probably the most extreme anti-property rights ruling by any federal court since 
Kelo. It goes beyond Kelo in gutting protections for property owners against abusive takings. 
It is also striking that Judge Sotomayor and her colleagues not saw fit to dispose of this 
important case in a brief, unpublished summary order. 

Although based partly on Kelo ’s very broad definition of “public use,”^* Bidden actually 
exceeded it. Indeed, it validated precisely the sort of egregiously abusive pretextual 
condemnation that even the Kelo majority considered to be unconstitutional. A pretextual 
condemnation occurs when the official purpose of the taking is actually just a pretext for an 
effort to benefit a private party. Justice John Paul Stevens’ opinion for the Court noted that 
“the mere pretext of a public purpose, when its actual purpose was to bestow a private 
benefit,” was not enough to count as a “public use.”^® As an example of such an 
unconstitutional pretextual taking, he cited a case with far less extreme facts than Bidden — a 


“ EEOC V. Staten Island Sav. Bank, 207 F.3d 144, 148 (2d Cir. 2000). 

” See Kelo, 54.5 U.S. at 473-78 (holding that any potential “public benefit” counts as a “public use”). 
Id at 478, 
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California district court ruling invalidating the condemnation and transfer of a 99 Cents store 
to Costco.^* The taking had been rationalized on the ground that Costco might produce more 
tax revenue and economic growth.^^ 

Like the Bidden property, the 99 Cents store was located in a redevelopment area subject to a 
development plan.^^ The rationale for the 99 Cents condemnation and transfer was at least 
plausible, since the upscale Costco store might have generated more economic activity than 
the 99 Cents store, and hence a public benefit. Nonetheless, the Supreme Court described the 
99 Cents condemnation as unconstitutional because it was “a one-to-one transfer of properly, 
executed outside the confines of an integrated development plan.”^'* In Bidden, by contrast, 
there was no plausible public benefit. Wasser’s plan for the condemned land was to build a 
Walgreens pharmacy — virtually identical to Didden and Bologna’s plan to build a CVS 
pharmacy.^^ In any event, Didden and Bologna’s land would not have been condemned but 
for their refusal to pay Wasser the money he demanded. As in 99 Cents, the mere fact that a 
taking occurred in a redevelopment area should not have led the court to conclude that 
anything goes. Under Kelo, a taking within a redevelopment area can still be invalidated as 
pretextual. 

Nearly all economic development takings occur in redevelopment areas of one type or 
another. If the mere existence of a redevelopment area licenses otherwise pretextual takings, 
then property owners are left completely unprotected against even the most abusive 
condemnations.^* 

For these reasons, Bidden was a grave error that undermined even the modest protection for 
property owners mandated by Kelo. Since Kelo was decided, there has been considerable 
disagreement over the question of what sorts of condemnations are to be invalidated as 
“pretextual.”^^ But if this case was not an unconstitutional pretextual condemnation, it is hard 
to see what would be. A judge unwilling to invalidate the condemnation of property for 
purposes of blatant extortion is unlikely to protect property owners in less extreme takings 
cases. 

A final disappointing aspect of Bidden is the way in which the panel disposed of this 
important constitutional issue in a single sentence that offered virtually no analysis: 

[EJven if Appellants' claims were not time-barred, to the extent that they assert that 
the Takings Clause prevents the State from condemning their property for a private 
use within a redevelopment district, regardless of whether they have been provided 
with just compensation, the recent Supreme Court decision in Kelo v. City of New 

td. at 487 n. 17 (citing 99 Cents Only Stores v. Lancaster Redevelopment Agency, 237 F. Supp. 2d 1 123 (C.D. 
Cal. 2001), app. dismissed as moot, 2003 WL 932421 (9th Cir. Mar. 7, 2003). 

” 99 Cento, 237 F. Supp.2d at 1128-30. 

td. at 1130 (noting that the condemnation was part of the “Amargosa Redevelopment Plan” in the “Amargosa 
Project Area”). 

Kelo, 545 U.S. at487n. 17. 

Didden v. Village of Port Chester, 304 F. Supp. 2d 548, 552 (S.D.N.Y. 2004). 

Cf Somin, Controlling the Grasping Hand, at 228-29. 

” For a survey of the relevant cases, see Daniel B. Kelly, Pretextual Takings: Of Private Developers, Local 
Governments, and Impermissible Favoritism, 17 SUP. CX. ECON. Rev. 1 73 (2009). 
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London . . . obliges us to conclude that they have articulated no basis upon which 
relief can be granted/* 

Judge Sotomayor and her colleagues offer no defense of their constitutional ruling other than 
a misleading claim that it was required by Kelo - an unsupported assertion that simply 
ignores the Kelo Court’s admonition that pretextual takings remain illegal. 

2. The statute of limitations issue. 

In addition to rejecting Didden and Bologna’s constitutional argument, Judge Sotomayor’s 
panel also ruled that their claim was time-barred because it exceeded the relevant three year 
statute of limitations. This, however, in no way vitiates the extreme nature of the decision. 

First, it is essential to recognize that the panel clearly did rule on the substantive issue as 
well.*^ Thus, even if they were correct on the statute of limitations issue, they still committed 
a grave error in their ruling on the vastly more important constitutional question. 

Second, the Second Circuit’s conclusion that the property owners’ claim was time-barred is 
completely dependent on their substantive ruling that a condemnation enacted within a 
redevelopment area cannot be invalidated as pretextual. The panel ruled that Didden and 
Bologna were required to challenge the condemnation of their property within three years 
after its inclusion in a redevelopment area in July 1999. But their property was not 
condemned at that time and Wasser did not make his extortionate threats until November 
2003. Until then, it was impossible to file a pretextual taking claim because no pretextual 
taking had yet occurred or even been threatened. Judge Sotomayor’s panel ruled that Didden 
and Bologna’s case was time-barred because it assumed that there is no legal difference 
between the mere declaration of a redevelopment area and the use of condemnation for 
purposes of extortion. The panel’s .seemingly technical procedural ruling was actually based 
on a serious substantive error. 


HI . Krimstock V. Kelly. 

Judge Sotomayor’s opinion in Krimstock v. Kelly her other significant property rights 
ruling, is much better than the summary order in Didden. In Krimstock, she wrote an opinion 
invalidating New York City's policy of seizing and holding vehicles owned by suspects 
accused of DU! and other offenses, and then retaining them for months or years at a time 
without allowing the defendants to challenge the seizures in any kind of legal proceeding. 


’* Didden, 173 Fed Appx. at 933 (some citations omitted). 

” See id. (stating that “even if Appellants' claims were not time-barred, to the extent that they assert that the 
Takings Clause prevents the State from condemning their property for a private use within a redevelopment 
district, regardless of whether they have been provided with just compensation, the recent Supreme Court 
decision in Kelo v. City of New London . . . obliges us to conclude that they have articulated no basis upon 
which relief can be granted”). 

" 306 F.3d 40 {2d Cir. 2002). 
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Judge Sotomayor correctly ruled that this policy violates the Due Process Clause of the 
Fourteenth Amendment, which mandates that citizens cannot be deprived of life, liberty, or 
property without “due process of law.” One can certainly argue about how much process is 
“due” in any given situation. But surely it is a violation of the Clause for the state to deprive 
citizens of valuable property for many months without any judicial process whatsoever. That 
is especially true if the deprivation imposes a substantial burden on the owner, as is often the 
case when the property seized is a car. Perhaps little or no process should be required for a 
very small deprivation of property; but surely more is “due” when the owner suffers serious 
harm as a result of the government's seizure of her possessions. For these reasons, it is hard 
to dispute Judge Sotomayor's conclusion: 

A car or truck is often central to a person's livelihood or daily activities. An 
individual must be permitted to challenge the City's continued possession of his or her 
vehicle during the pendency of legal proceedings where such possession may 
ultimately prove improper and where less drastic measures than deprivation pendente 
lite are available and appropriate.'" 

The Krimstock case is similar to the recent Seventh Circuit decision in Alvarez v. Smith, 
which will heard by the Supreme Court this fall. Krimstock may actually have been a 
slightly less egregious case because three of the owners of the vehicles in Alvarez had not 
even been charged with a crime,'*^ while the seven plaintiffs in Krimstock had pleaded guilty 
to the charge of driving while impaired (though forfeiture of property was not part of the 
legally mandated sentence for this offense).*''' 

Judge Sotomayor also participated in another ruling that upholding minimal procedural Due 
Process Clause rights for property owners. In Brody v. Village of Port Chester, she was on a 
panel that held that property owners subjected to takings were entitled to individualized 
notice of the government’s plan to condemn their property and the time limit for challenging 
it in court.*'^ 

In my view, Krimstock and Brody are relatively easy cases. Surely holding onto valuable 
property for years at a time with no legal process at all is not “due process” under any 
defensible definition. Similarly, even a minimalist interpretation of the Due Process Clause 
requires that property owners be given notice of a city’s decision to condemn and the time 
period for challenging it; otherwise, they could easily be deprived of any opportunity to 
present their case whatsoever. However, the fact that the Supreme Court decided to hear 
Alvarez and may end up reversing it suggests that we cannot take anything for granted. 
Therefore, Judge Sotomayor does deserve some substantial credit for her opinion in 
Krimstock. 


Conclusion. 


Krimstock, 306 F.3d at 44. 

*’ Smith V. City of Chicago, 524 F.3d 834 (7th Cir. 2008), pet cert, granted, Alvarez v. Smith, 129 S.Ct. 1401 
(2009). 

Smith V. City of Chicago, Plaintiffs’ Br..2007 WL 1706653 at 10-12. 

Krimstock, 306 F.3d at 45-46. 

"434 F.3d 121 {2d Cir. 2005). 
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Krimstock is a praiseworthy decision. But it does not fully offset Judge Sotomayor’s deeply 
flawed ruling in Bidden. For reasons described above, judicial enforcement of Public Use 
Clause limitations on takings is vital for protecting the rights of property owners, particularly 
the poor and politically weak. The procedural Due Process Clause protections Judge 
Sotoraayor enforced in Krimstock and Brody have great value. But ultimately, they are less 
significant than the constitutional rules that prevent government from taking homes, 
businesses and other property without any legitimate public use. For property owners, there 
is only limited consolation in the fact that the government must provide notice and a hearing 
before it takes their land for the benefit of well-connected private interests. 
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OPENING STATEMENT OF JUDGE SONIA SOTOMAYOR 
Before the Senate Judiciary Committee 
July 13, 2009 

Embargoed for Delivery 


Thank you, Mr. Chairman. I also want to thank Senators Schumer and Gillibrand 
for that kind introduction. 

(n recent weeks, 1 have had the privilege and pleasure of meeting eighty-nine 
gracious Senators, including all the members of this Committee. 1 thank you for the time 
you have spent with me. Our meetings have given me an illuminating tour of the fifty 
states and invaluable insights into the American people. 

There are countless family members, friends, mentors, colleagues, and clerks who 
have done so much over the years to make this day possible. I am deeply appreciative for 
their love and support. I want to make one special note of thanks to my mom, 1 am here 
today because of her aspirations and sacrifices for both my brother Juan and me. Mom, 1 
love that we are sharing this together. 1 am very grateful to the President and humbled to 
be here today as a nominee to the United States Supreme Court. 

The progression of my life has been uniquely American. My parents left Puerto 
Rico during World War II. 1 grew up in modest circumstances in a Bronx housing 
project. My father, a factory worker with a third grade education, passed away when I 
was nine years old. 

On her own, my mother raised my brother and me. She taught us that the key to 
success in America is a good education. And she set the example, studying alongside my 
brother and me at our kitchen table so that she could become a registered nurse. We 
worked hard. I poured myself into my studies at Cardinal Spellman High School, earning 
scholarships to Princeton University and then Yale Law School, while my brother went to 
medical school. Our achievements are due to the values that we learned as children, and 
they have continued to guide my life’s endeavors. I try to pass on this legacy by serving 
as a mentor and friend to my many godchildren and students of all backgrounds. 

Over the past three decades, I have seen our judicial system from a number of 
different perspectives - as a big-city prosecutor, a corporate litigator, a trial judge and an 
appellate judge. My first job after law school was as an assistant District Attorney in 
New York, There, I saw children exploited and abused. 1 felt the suffering of victims’ 
families tom apart by a loved one’s needless death. And I learned the tough job law 
enforcement has protecting the public safety. In my next legal job, 1 focused on 
commercial, instead of criminal, matters. 1 litigated issues on behalf of national and 
international businesses and advised them on matters ranging from contracts to 
trademarks. 
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My career as an advocate ended — and my career as a judge began— when I was 
appointed by President George H.W. Bush to the United States District Court for the 
Southern District of New York. As a trial judge, I decided over four hundred and fifty 
cases, and presided over dozens of trials, with perhaps my best known case involving the 
Major League Baseball strike in 1995. 

After six extraordinary years on the district court, I was appointed by President 
William Jefferson Clinton to the United States Court of Appeals for the Second Circuit. 
On that Court, 1 have enjoyed the benefit of sharing ideas and perspectives with 
wonderful colleagues as we have worked together to resolve the issues before us. 1 have 
now served as an appellate judge for over a decade, deciding a wide range of 
Constitutional, statutory, and other legal questions. 

Throughout my seventeen years on the bench, I have witnessed the human 
consequences of my decisions. Those decisions have been made not to serve the interests 
of any one litigant, but always to serve the larger interest of impartial justice. 

In the past month, many Senators have asked me about my judicial philosophy. It 
is simple; fidelity to the law. The task of a judge is not to make the law - it is to apply 
the law. And it is clear, I believe, that my record in two courts reflects my rigorous 
commitment to interpreting the Constitution according to its tenns; interpreting statutes 
according to their terms and Congress’s intent; and hewing faithfully to precedents 
established by the Supreme Court and my Circuit Court. In each case I have heard, I 
have applied the law to the facts at hand. 

The process of judging is enhanced when the arguments and concerns of the 
parties to the litigation are understood and acknowledged. That is why I generally 
structure my opinions by setting out what the law requires and then by explaining why a 
contrary position, sympathetic or not, is accepted or rejected. That is how I seek to 
strengthen both the rule of law and faith in the impartiality of our justice system. My 
personal and professional experiences help me listen and understand, with the law always 
commanding the result in every case. 

Since President Obama announced my nomination in May, I have received letters 
from people all over this country. Many tell a unique story of hope in spite of struggles. 
Each letter has deeply touched me. Each reflects a belief in the dream that led my parents 
to come to New York all those years ago. It is our Constitution that makes that Dream 
possible, and I now seek the honor of upholding the Constitution as a Justice on the 
Supreme Court. 

I look forward in the next few days to answering your questions, to having the 
American people leant more about me, and to being part of a process that reflects the 
greatness of our Constitution and of our nation. Thank you. 


2 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 01356 Fmt 6601 Sfmt 6601 S:\GPO\HEARINGS\56940.TXT SJUD1 PsN: CMORC 



1345 


VerDate Nov 24 2008 


The Honorable Harry Reid 

Majority Leader 

United States Senate 

522 Hart Senate Office Building 

Washington, DC 20510 

The Honorable Mitch McConnell 

Minority Leader 

United States Senate 

36S-A Russell Senate Office Building 

Washington, DC 20510 

The Honorable Patrick J, Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
433 Russell Senate Office Building 
Washington, DC 20510 

The Honorable Jeff Sessions 

Ranking Member 

Committee on the Judiciary 

United States Senate 

335 Russel! Senate Office Building 

Washington, DC 20510 


Re: The Nomination of Judge Sonia Sotomayor to the Supreme Court of the United 
States 

Dear Majority Leader Reid, Minority Leader McConnell. Chairman Leahy, and Ranking 
Member Sessions: 

We are women litigators in private practice who appear before the United States District 
Court for the Southern District of New York, the United States Court of Appeals for the Second 
Circuit, and other district courts in our Circuit.' We write to voice our enthusiastic support for 
the nomination to the Supreme Court of Sonia Sotomayor, based on her proven intellect, her 
broad-based legal and judicial experience, and her character. 


^ Wc write in o\ir individual capacities and on behalf of no person or entity other than ourselves. Firm names and 
addresses are provided for identification purposes only. 
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Judge Sotomayor excelled in school, graduating valedictorian of Cardinal Spellman High 
School in New York. At Princeton University, she was a co-recipient of the M, Taylor Pyne 
Prize, the highest honor Princeton awards to an undergraduate, graduating summa cum laude and 
Phi Beta Kappa. At Yale Law School, Judge Sotomayor served as an editor of the Yale Law 
Journal and as managing editor of the Yale Studies in World Public Order. 

Judge Sotomayor became an Assistant District Attorney in Manhattan in 1979, where 
she tried dozens of criminal cases over five years. She entered private practice in 1984, 
becoming a partner at the firm of Pavia & Harcourt LLP as a litigator, handling cases involving 
issues from intellectual property to banking, real estate and contract law. 

Her judicial service began in October 1992 with her appointment to the United States 
District Court for the Southern District of New York by President George H.W, Bush. From 
1992 to 1998, she presided over approximately 450 cases. While in the district court, Judge 
Sotomayor developed a reputation as a no-nonsense Judge who was both tough and even handed. 
There, with her experience as a New York City prosecutor and a lawyer, she was focused on the 
issues, without losing sight of the fact that litigants before her often faced the loss of liberty, 

President Clinton appointed Judge Sotomayor to the Second Circuit in 1998. On that 
court, she has participated in over 3000 panel decisions and orders, authoring over 230 majority 
opinions. In the Circuit, Judge Sotomayor’s years of experience were quickly evident in the 
performance of her new duties. Her approach is professional, and she treats all parties 
respectfully. Her opinions speak for themselves and attest to her unquestioned commitment to 
excellence and the rule of law. 

Judge Sotomayor is also a Lecturer at Columbia University Law School and was an 
adjunct professor at New York University Law School until 2007. She has served as a member 
of the Second Circuit Task Force on Gender, Racial and Ethnic Fairness in the Courts and was 
formerly on the Boards of Directors of the New York Mortgage Agency, the New York City 
Campaign Finance Board, and the Puerto Rican Legal Defense and Education Fund. A project to 
which she has devoted her attention is the Development School for Youth program, which 
sponsors workshops for inner-city high school students. In addition to the workshop experience, 
each student is offered a summer job by one of the corporate sponsors of the program. We also 
applaud the fact that almost one-half of her law clerks have been women, giving them an 
experience that will serve them throughout their lives. 

We believe that Judge Sotomayor’s character and experiences - educational, legal, and 
judicial - make her uniquely qualified for the challenges she will meet in the Supreme Court. 
She is an extraordinary judge and will make an extraordinary justice. 

Thank you for your consideration of our views. 
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Respectfully submitted. 
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July 16, 2009 


BEFORE: Senate Committee on the Judiciary, Hearings on the Nomination of Judge 
Sonia Sotomayor to be Associate Justice of the United States Supreme Court 

Members of die Committee: 

I thank you for the opportunity to comment on the nomination of Judge Sonia Sotomayor, 
whom I have known professionally since she became a judge in 1992. 

I am a professor at Yale Law School, where 1 teach and write primarily in the area of 
criminal law. Before 1 joined the Yale faculty in 1985, 1 was an Assistant U.S. Attorney 
in the Southern District of New York and a special assistant at the Department of Justice 
in Washington. 


In my judgment, this is an exceptionally strong nomination. My judgment has nothing to 
do with Judge Sotomayor’s sex, ethnicity, or “personal story.” I am judging her on the 
same criteria I used when 1 was asked by the Yale Daily News whether Samuel Alito was 
a strong nomination to the Court. I answered “yes” then, and 1 answer “yes” now. 
Specifically, 1 am confident that Judge Sotomayor would serve this nation with powerful 
intelligence, vigor, rectitude, and an abiding commitment to our Constitution. Moreover, 
her service as a state prosecutor and district judge would make her unique on the Court to 
which she will ascend. 

My judgment about Judge Sotomayor is informed by many sources. 

First, 1 have been unusually involved, at least for a professor, with members of the Bar 
and the bench, as well as the academy, within the Seeond Circuit. Among these lawyers 
who know her best, she is held in high repute across the board. 

My judgment is also based on my many conversations with Judge Sotomayor. The most 
important of these have been our conversations about Yale students who have applied to 
clerk with her after graduation. From her questions over the course of more than fifteen 
years, I believe that I have gained insight into her understanding of the role of a judge. 

And the bottom line is this: What she wants in her law clerks is what we all want in a 
judge. 

She wants to make sure, first, that they are serious about the law - not about public 
affairs, or professional opportunities after the clerkship, or about pursuing a political or 
other agenda as a law clerk. 

And they must be serious about all areas of the law. Thus, if a student has primarily 
taken courses in, say, criminal law, she asks me - But will he care equally about 
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commercial law, and administrative law, and immigration law? Vor Judge Sotomayor 
there are no favorite areas of the law. 

Which brings me to a third quality that she wants in her law clerks: The prospective 
clerk must be willing to work his or her fingers to the bone if necessary to make sure that 
Judge Sotomayor’s opinions and the opinions she joins don’t miss an arguably relevant 
precedent, and don’t get a fact wrong. 

And there is an overriding fourth quality that the Judge holds critical: Is the prospective 
clerk willing to take criticism, to think harder, and (where appropriate) to rethink his or 
her initial assessment of the issues? 

Over the years, the Judge’s former clerks have told me time and again that they greatly 
appreciate the Judge’s demanding devotion to the law, as a result of which they were held 
to higher standards and learned more than at any other time of their lives. 

Her conception of the role of a judge is borne out by her judicial opinions in the area of 
criminal law. 

Other witnesses have or will comment on her criminal procedure decisions. Let me just 
note that the left-right scale is not very helpful in this area of law. My conclusion about 
these opinions is that they often reflect a greater pragmatism than, say. Justice Souter’s 
opinions. Sometimes this cuts for the government, and sometimes against it. 

1 do want to mention in particular one substantive criminal law case, United States v. 
George , decided in 2004. [386 F.3d 383, 2d Cir., 2004.] Judge Sotomayor’s sixteen- 
page, unanimous opinion concerns the meaning of the mens rea term “willfully” in the 
federal statute that makes it a crime to “willfully” falsify a passport application. [18 
U.S.C. 1542.] Her opinion makes clear that the role of the courts is not to decide what 
level of mens rea they think should be imposed, but what level Congress intended when it 
used the word “willfully.” The opinion then embarks on a heroic effort to figure out what 
Congress meant in this particular statute, or - to be more precise, since she was a lower 
court judge - she set out to determine, on the basis of Supreme Court precedent, what that 
Court would say Congress intended in this statute. The opinion is so clarifying and 
insightful that my co-authors and 1 decided to include a long excerpt from it in our 
forthcoming Federal Criminal Law casebook. 

The significance of the case isn’t only that it is an excellent opinion, but that Judge 
Sotomayor and her two colleagues changed their minds. In their initial decision, they 
said the trial judge instructed the jury incorrectly on the meaning of “willfully,” and they 
therefore vacated the conviction. But then the government filed a petition for rehearing. 
And after the prodigious amount of effort that is reflected in the final opinion, Judge 
Sotomayor vacated her own first opinion. As the Judge summarized: “Having reviewed 
the arguments of both parties pursuant to the government’s petition for rehearing, we now 
[affirm the conviction].” 


2 
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I submit that the George case reveals the judicial qualities that Judge Sotomayor clearly 
possesses. First, she cared deeply about the issue at hand, no matter how minor or word- 
parsing it may seem even to lawyers. Second, she was willing to reassess her initial 
Judgment and to keep digging. Third, her legal analysis was exceptionally clear and 
exceptionally astute. KnA, fourth, she had no agenda other than trying to get the law right 
- and in a society committed to the rule of law, “getting the law right” is what it means 
to be “fair and impartial.” 

This is a great judge. I urge you to vote in favor of Judge Sotomayor’ s confirmation. 
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Supreme Court Nominee Judge Sonia Sotomayor: Tough on White-Collar Crime 


A case-by-case examination of the sentences imposed by Judge Sonia Sotomayor during her six years as a 
trial judge in the Southern District of New York has determined that she was more likeiy than her colleagues 
to send a person to prison. As shown in Rgure 1, this was particularly true for convicted white-collar 
criminals. 


These new findings about President Obama’s nominee to the 
Supreme Court have emerged from an analysis by the 
Transactional Records Access Clearinghouse (TRAC) of 7,750 
prosecutions handled by the 52 judges who served in the 
federal district court covering Manhattan, Westchester and 
several other neighboring counties from FY 1993 to FY 1998. 
The record shows that Judge Sotomayor handled 261 of the 
district-wide total of prosecutions. 

Since her nomination on May 26, the casual remarks, formal 
speeches and court of appeals decisions of Judge Sotomayor 
have been subjected to extensive review by scores of legal 
scholars, reporters, women's rights groups, gun advocates, 
civil rights organizations and many others. But her activities 
as a trial court judge have not previously been systematically 
examined. 



Sotomayor Other Judges 

Si S Of SI Ehat't ^ 

®20«9TRAC 


In this first-of-its kind analysis, based on very detailed Justice 
Department information obtained under the Freedom of 
Information Act (FOIA), TRAC examined Judge Sotomayor's 
handling of all of her criminal cases and then compared this 



(cli c k for details) 


record with that of all judges who had served in her district during the same period. 


The Senate Judiciary Committee hearings considering Judge Sotomayor's nomination by President Obama are 
scheduled to begin on July 13. If as expected she is confirmed, the judge would be the first Hispanic to serve 
on the Supreme Court. 


What Do the Records Show? 


The federal court in the Southern District of New York handles a wide array of criminal cases. For example, 
during the FY 1993 to FY 1998 period when Judge Sotomayor was a trial judge one in five cases (20%) were 
white-collar crime matters involving different types of financial frauds, a little over a quarter of the cases 
(27%) concerned illegal drugs, and the remaining half (52.5%) covered other federal offenses, such as 

immigration and regulatory violations, official 
corruption and organized crime. 


Type of 
Offender 

WWlc Collar 
Drugs 
Other 
Total 

Table 1. Criminal Cases in U.S. District Court 
(Southern District of New York), FY 1993 - FY 1998 


In accordance with the court's long-held policy that 
criminal cases are assigned to judges on a random 
basis, Justice Department data show that the 
makeup of Judge Sotomayor's caseload closely 
mirrored that of all of the judges in her district. 
Thus, during the same six-year period, 29% of the 
criminal matters assigned to her court involved 
drugs, 18% white-collar crime and 53% other 
offenses. See Table 1. 
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When district-wide sentences were compared with those 
imposed by Judge Sotomayor, however, real differences 
emerged. Most striking was the finding that across the board 
Judge Sotomayor was more likely to send the person to prison 
than her colleagues. This was true whether the offender was a 
drug dealer or had been convicted of a white collar crime. But 
the record also shows that she was notably tougher in her 
sentencing of white-collar criminals than was typical in this 
district. 

White-Collar Crime 

From 1993 to 1998, the judges in New York South were 
credited with handling the prosecution of 1,570 white-collar 
crime cases. Of these, 47 white-collar crime prosecutions were 


About the Data 

This analysis is based on an extensive 
database which tracks the case-by-case 
record of each federal district court 
judge. It vyas developed by TRAC and is 
available on a subscription basis at 
http://tracfed.syr.edu. Updated 
monthly, TRAC uses a variety of data 
sources including detailed case records 
obtained through a series of lawsuits 
under the Freedom of Information Act. 
See more... 


handled by Judge Sotomayor. 


For this group of criminals, Judge Sotomayor's colleagues sent 43% to prison, with only one out of three of 
the total receiving a sentence of six months or longer. Judge Sotomayor, in contrast, handed out prison time 
more often. In her case, a bit more than half (52%) were given some prison time and nearly half (48%) -- 
rather than one-third (34%) — were given a prison sentence of 6 months or more. (See earlier Figure 1 and 
accompanying table details.) 


For the comparatively few white-collar criminals who were 
sentenced to significant time in prison, the TRAC analysis 
again shows that Judge Sotomayor was tougher. For all the 
Judges in the district only slightly more than one out of ten 
white-collar offenders -- 12% of the total — received a 
sentence of two years or more. By comparison Judge 
Sotomayor handed out such sentences twice as frequently, 

24% of the time. (See Figure 2 and accompanv i no table 
details.) 

Drugs 

Under the EOUSA classification rules, 2,115 prosecutions were Sotomayor Other Judgos 

determined to involve narcotics or drugs in the Southern ®2oos t«ac 

District of New York during the study period. The data further 

show that in this same category 76 of the total ended up in Figure 2. While Collar Criminals Senten ced 
Judge Sotomayor’s court, to 2 Years or More in Prison. 

{click for details) 

With a median sentence of 48 months, the district-wide prison 

terms for drug offenses were a great deal harsher than they were for white collar crime. However, not all 
drug offenders received prison time. For the convicted drug offenders handled by Judge Sotomayor’s 
colleagues about four out of five or 81% were sentenced to prison and 79% received at least 6 months of 
prison time. 


25% 
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By contrast, in the cases handled by Judge Sotomayor, six 
out of every seven (85.5%) were sentenced to at least six 
months of prison time. See Figure 3 and accompanying table 
details. 

When it came to imposing lengthy drug sentences, however, 
her record was very similar to all of the judges in the district. 
In the case of Judge Sotomayor, one out of every five (20%) 
got a prison sentence of 10 years or more. For the district as 
a whole, 19% of the defendants were given such sentences. 
See table details. 


Sotomayor 


6 mcM>ths Of tnoffi 


Other Judges 


ieas B months 


During this period in the Southern District of New York, six 
cases out of the 2,115 were sentenced to an extremely long 
prison term of 999 years. None of those six occurred in 
Judge Sotomayor’s court. These extremely long sentences 
received by the 6 individuals were enough to raise the 
average prison sentence for the whole district to 106 
months. Without these six cases, the average prison 
sentence was 64 months. This average sentence is roughly 
comparable to Judge Sotomayor's of 66 months. Judge Sotomayor's and her colleagues' median sentences 
were both 48 months. That is, whether in Judge Sotomayor's or in her colleagues’ courts, half of those 
convicted received longer times than 48 months and half shorter times. 


Figure 3. Drug Criminals Sentenced to Prison. 
(click for details) 


Other Offenses 


The remaining prosecutions cover a combination of small numbers of many different types of crimes. 
Together they added up to 4,065 cases. Judge Sotomayor handled 138 of them. 


Despite their diversity, the overall pattern that emerged for white-collar and drug offenses repeats itself — 
Judge Sotomayor was more likely to give prison time. For Judge Sotomayor, six out often (59.5%) received 
some prison time, and 56% received at least 6 months. Her colleagues, on the other hand, handed out prison 
sentences of at least 6 months less frequently, in only 46% of their cases. (See Figure 4 and accompanvinQ 

table details.) 



Sotomayof OJher Judges 


m 8 months oriTKirB ^ less than 8 months 
2009 TRAC 

Figure 4. Other Criminals Sentenced to Prison. 
{click for details) 


Slightly higher proportions received prison sentences of up 
to five years under Judge Sotomayor - 31 percent versus 29 
percent for other judges. But the data further showed that a 
slightly smaller percentage - 9.5 percent versus 15 percent 
— received sentences of 5 years or more. Considered 
together, Judge Sotomayor's median sentence for this wide 
range of different kinds of cases was 8 months -• twice the 
length of the median sentence of 4 months handed out by 
her colleagues. (See table detail.) 

The tendency for Judge Sotomayor to send individuals to 
prison is nowhere more evident than for immigration 
offenses. However, this finding can only be suggestive 
because there were just 385 immigration prosecutions 
completed for the entire district and only 14 of them in 
Judge Sotomayor's court. Nevertheless the findings here are 
striking. All but one immigration offender (91%) received 
prison time from Judge Sotomayor, while only 63% received 
prison time from her colleagues. 


Summary 


An examination of the 7,750 cases involving all of the Justice Department's many different categories of 
cases handled by all of the judges in New York during the 1993/1998 period show at least two consistent 
findings with respect to criminal sentencing. 
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First, by a range of different statistical measures. Judge Sotomayor was -- across the board — a 
comparatively stiff sentencer, a judge who imposed prison time more often than was typical for her 
colleagues in the same district. 

Second, for white-collar criminals who at that time typically did not receive any prison time at all from her 
colleagues, Judge Sotomayor's record was particulariy tough. This conclusion is confirmed by two facts. First, 
the chance that a white-collar defendant would end up serving any prison time was higher in her court than it 
was for the district as a whole. Second, a higher proportion of the defendants in Judge Sotomayor's court 
were sentenced to longer prison terms than those who were sentenced by her colleagues. 

Special Note: Federal Sentencing Guidelines 

In 1987, after years of widespread public concern about the sentencing disparities that then existed in the 
federal courts, an overall sentencing reform package was formally adopted. These guidelines, largely the 
result of a bi-partisan effort by Senator Edward Kennedy, at that time the chairman of the Senate Judiciary 
Committee, and then Attorney General Edwin Meese, applied to offenses committed on or after November 1, 
1987. The key objective of the guidelines was to assure that federal sentences would be primarily based on 
two factors: the offense committed and the defendant's past history. The broad goal was to better assure 
that similarly situated defendants would be treated similarly at sentencing. 

A January 12, 2005 Supreme Court decision, United States V. Booker, held that the mandatory requirements 
of the original guidelines were not constitutional and in subsequent years a series of steps were adopted to 
make them advisory. But during the period Justice Sotomayor was a trial court judge, the sentencing 
guidelines would have applied to most of her cases. The only ones excluded would have been those where 
prosecution had been brought against an old offense -- that is, offenses committed prior to November 1, 

1987 when the sentencing guidelines went into effect. 

The sentencing guidelines, however, normally set a range of permissible sentence lengths for a given offense 
and offender criminal history. In addition, if there were extenuating circumstances a judge could hand down 
a higher or lower sentence than set by the guideline range. Thus, the guidelines did not impose lockstep 
uniformity on sentencing decisions. 



Copyright 2009, TRAC Reports, Inc. 
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The Honorable Harry Reid 
Hart Senate Office Building 
Room 522 

2nd and C Streets, N.E. 
Washington, DC 20510 


Dear Senator Reid, 

On behalf of the United States Hispanic Chamber of Commerce (USHCC) — the 
national representative for almost 3 million Hispanic-owned businesses — -and the 
undersigned organizations, we write to express our support for the confirmation of 
Judge Sonia Sotomayor as Associate Justice of the Supreme Court of the United 
States. In her seventeen years of service to date as a federal trial and appellate judge, 
and throughout the course of her entire career. Judge Sotomayor has strongly 
distinguished herself through her outstanding intellectual credentials and her deep 
respect for the rule of law, establishing herself beyond question as fully qualified and 
ready to serve on the U.S. Supreme Court. 

Judge Sotomayor will be an impartial, thoughtful, and highly-respected addition to the 
Court, Her unique personal background is compelling, and will be both a tremendous 
asset while serving on the Court and a historic inspiration to others. Her legal career 
further demonstrates her qualifications to serve in this position. ARer graduating from 
Yale Law School, where she served as an editor for the Yale Law Journal, Judge 
Sotomayor spent five years as a criminal prosecutor in Manhattan. She then spent 
eight years as a corporate litigator with the firm of Pavia and Harcourt, where she 
gained expertise in a wide range of civil law areas such as contracts and intellectual 
property. In 1992, on the bipartisan recommendation of her home-state Senators, 
President George H.W. Bush appointed her District Judge for the Southern District of 
New York. In recognition of her outstanding record as a trial judge, President Bill 
Clinton elevated her to the U.S. Court of Appeals in 1998. 

During her long tenure on the federal judiciary, Judge Sotomayor has participated in 
thousands of cases, and has authored approximately 400 opinions at the appellate 
level. She has demonstrated a thorough understanding of a wide range of highly 
complicated legal issues, and has a strong reputation for deciding cases based upon 
the careful application of the facts to the law. Her record and her inspiring personal 
story indicate that she understands the judiciary’s role in protecting the rights of all 
Americans, in ensuring equal justice, and respecting our Constitutional values - all 
within the confines of the law. Moreover, her well-reasoned and pragmatic approach 
to cases will allow litigants to feel, regardless of the outcome, that they were given a 
fair day in court. 

Given her stellar record and her reputation for fairness, Judge Sotomayor has garnered 
broad support across partisan and ideological lines, earning glowing praise from 


2175 K Street NW- Suite 100- Vtfeshington, DC 20037 - Telephone {202} 842-1212- Fax (202) 842-3221 
httD://www.ushcccom 
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colleagues who know her best in the judiciary, law enforcement community, academia, and the legal 
profession. Her Second Circuit colleague (and also her former law professor) Judge Guido Calabresi 
describes her as “a marvelous, powerful, profoundly decent person. Very popular on the court because she 
listens, convinces and can be convinced — always by good legal argument. She's changed my mind, not an 
insignificant number of times.” Judge Calabresi also discredited concerns about Judge Sotomayor’s bench 
manner, explaining that he compared “the substance and tone of her questions with those of his male 
colleagues and his own questions. And I must say 1 found no difference at all.” Judge Sotomayor’s 
colleague Judge Roger Miner, speaking of her ideology, argued that “1 don’t think I’d go as far as to 
classify her in one camp or another. I think she just deserves the classification of outstanding judge.” And 
New York District Attorney Robert Morgenthau, her first employer out of law school, hailed her for 
possessing “the wisdom, intelligence, collegiality, and good character needed to fill the position for which 
she has been nominated.” 

We urge you not to be swayed by the efforts of a small number of ideological extremists to tarnish Judge 
Sotomayor’s outstanding reputation as a jurist. These efforts have included blatant mischaracterizations of 
a handful of her rulings, as well as efforts to smear her as a racist based largely on one line in a speech that 
critics have taken out of context from the rest of her remarks. The simple fact is that after serving 
seventeen years on the federal judiciary to date, she has not exhibited any credible evidence whatsoever of 
having an ideological agenda, and certainly not a racist one. We hope that your committee will strongly 
reject the efforts at character assassination that have taken place since her nomination. 

In short, Judge Sotomayor has an incredibly compelling personal story and a deep respect for the 
Constitution and the rule of law. Her long and rich experiences as a prosecutor, litigator, and judge match 
or even exceed those of any of the Justices currently sitting on the Court. Furthermore, she is fair-minded 
and ethical, and delivers thoughtful rulings in cases based upon their merits. For these reasons, the 
undersigned organizations strongly urge you to swiftly confirm Judge Sotomayor to the Supreme Court. 

Sincerely, 

The United States Hispanic Chamber of Commerce 
Albuquerque Hispano Chamber of Commerce 
Asociacidn Interamerioana de Hombres de Empresa (AIHE) 

Association of Washington State Hispanic Chamber of Commerce 

Atlantic City Hispanic Chamber of Commerce 

CSmara de Comereio de Puerto Rico 

Cdmara de Comereio del Sur de Puerto Rico 

Cdmara de Comereio Hispana de Nebraska 

Caribbean American Chamber of Commerce of Tampa Bay 

Central California Hispanic Chamber of Commerce 

Centro Unido de Detallistas de Puerto Rico 

Colombian American Chamber of Commerce of New York 

Ecuadorian-American Chamber of Commerce, Inc. 

El Paso Hispanic Chamber of Commerce 
Fresno Area Hispanic Chamber of Commerce 
Greater Dallas Hispanic Chamber of Commerce 
Greater Washington Hispanic Chamber of Commerce 
Hampton Roads Hispanic Chamber of Commerce 
High Desert Hispanic Chamber of Commerce 
Hispanic Business Development Network 
Hispanic Chamber of Commerce of East Tennessee 
Hispanic Chamber of Commerce of Greater Kansas City 
Hispanic Chamber of Commerce of Marin 
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Hispanic Chamber of Commerce of Metro Orlando, Inc. 

Hispanic Chamber of Commerce of Metropolitan St. Louis 
Hispanic Chamber of Commerce of Minnesota 
Hispanic Chamber of Commerce of Montgomery County 
Hispanic Chamber of Commerce of Northern Illinois 
Hispanic Chamber of Commerce of Queens 
Hispanic Chamber of Commerce of Silicon Valley 
Hispanic Chamber of Commerce of Yakima County 
Hispanic-American Chamber of Commerce 
Hobbs Hispano Chamber of Commerce 
Houston Hispanic Chamber of Commerce 
Kern County Hispanic Chamber of Commerce 
Latin Business Hawaii - Chamber of Commerce 
Latin Chamber of Commerce of USA (CAMACOL) 

Latina Chamber of Commerce 

Latino Chamber of Commerce of Pueblo, Inc. 

Latino Engineers, Architects & Developers Society 

Latino Entrepreneurial Network of Southeastern Wisconsin, Inc. 

Los Angeles Metropolitan Hispanic Chamber of Commerce 
Maryland Hispanic Chamber of Commerce 
McAllen Hispanic Chamber of Commerce 
Michiana Hispanic Chamber of Commerce 
Michigan Hispanic Chamber of Commerce 
Mid-Atlantic Hispanic Chamber of Commerce, Inc. 

Midland Hispanic Chamber of Commerce 
Morris County Hispanic Chamber of Commerce 
Nashville Area Hispanic Chamber of Commerce 
National Association of Hispanic Real Estate Professionals 
New York City Hispanic Chamber of Commerce, Inc. 

Nicaraguan American Chamber of Commerce of Northern California (NICAMERCCNC) 

Odessa Hispanic Chamber of Commerce 

Puerto Rican Chamber of Commerce of Central Florida, Inc. 

Puerto Rico Convention Bureau 

Regional Hispanic Chamber of Commerce 

Rhode Island Hispanic American Chamber of Commerce 

Salvadoran American Chamber of Commerce 

Santa Fe Hispanic Chamber of Commerce 

South Carolina Hispanic Chamber of Commerce 

Statewide Hispanic Chamber of Commerce of New Jersey 

The Greater Tulsa Hispanic Chamber of Commerce 

Trinidad-Las Animas County Hispanic Chamber of Commerce 

Utah County Hispanic Chamber of Commerce 

100 Hispanic Women 
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Study By The Majority Staff 
Of The Senate Judiciary Committee 

Sonia Sotomayor: 

The Criminal Justice Record 

A comprehensive study of Judge Sotomayor 's appellate decisions demonstrates a consistent record 
of following the rule of law in upholding convictions and sentences in criminal cases. Based on a 
review of her more than 800 appellate criminal cases. Judge Sotomayor is a traditional, consensus 
judge on criminal justice issues. 



Summary of Results 


In more than ten years on the Second Circuit Court 
of Appeals, Judge Sotomayor affirmed criminal 
convictions 92 percent of the time and reversed 
convictions only 2 percent of the time. ' Judge 
Sotomayor was particularly consistent in upholding 
convictions involving the most serious offenses. In 
violent crime oases, she affirmed convictions 98 
percent of the time, including significant bombing 
and terrorism cases. ^ Similarly, her affirmance rates 
were consistently high in cases involving illegal 
firearms (98 percent), drug offenses (93 percent), 
criminal immigration violations (92 percent), and 
economic crime (93 percent). 

Judge Sotomayor is a moderate judge whose decisions in criminal cases rarely diverge from those 
of her judicial colleagues. For example. Judge Sotomayor sat with Republican-appointed judges on 
more than 400 criminal cases as an appellate judge, considering the same arguments and evidence. 
She agreed with all Republican-appointed judges in the same case 97 percent of the time; she 
agreed with at least one Republican-appointed judge in the same case 99 percent of the time. 

Judge Sotomayor has a strong record of fairness in considering challenges to police searches and 
considering the government’s position in criminal cases. On appeal, she upheld police searches 90 
percent of the time. When the government appealed adverse lower court rulings, she agreed with 
the government 92 percent of the time. In these cases, Judge Sotomayor was fair and consistent in 
applying the law, even at times disagreeing with her Republican-appointed colleagues who wanted 
to overturn a conviction that she would have affirmed.^ 



' The remaining 6 percent of cases were remanded to the lower trial court for further factual or legal findings. Even in 
the small number of cases she reversed, she often only reversed partially, affirming numerous counts as well. 

^ See U.S. V. Vallee, 304 Fed. Appx. 916 (2d Cir. 2008) (affirmed convictions and life sentences imposed in car 
bombing which killed a federal witness); V.S. v. Paracha, 313 Fed. Appx. 347 (2d Cir. 2008) (affirmed terrorism 
conviction for material support of A1 Qaeda). 

^ See U.S. V, Yakobowicz, ill F.2d 144 (2d Cir. 2005) (Judge Sotomayor dissented, arguing conviction in tax case 
should be affumed; two Republican-appointed judges wrote for the majority, overturning the conviction). 
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Judge Sotomayor’s written opinions show restraint and careful adherence to the law in criminal 
cases. In United States v. Tomasi, Judge Sotomayor wrote separately in affirming a drug conviction 
in order to caution her fellow judges hearing the same case: 

[T]he majority abandons a well-established principle of sound, responsible 
jurisprudence— that courts have a duty to retrain from deciding issues whose 
resolution is not necessary to the disposition of a case. . . . While clarity in the 
law is always to be desired, judges should not indulge themselves by reaching 
out to decide issues not squarely before them in order to accomplish this result.** 


Judge Sotomayor also affirmed challenges to criminal 
sentences 90 percent of the time, including significant 
upward departures in child pornography and organized crime 
cases.* This affirmance rate included 10 percent of cases 
where the court of appeals affirmed the sentence against all 
challenges, but nonetheless automatically remanded the case 
as required by new rulings from the Supreme Court or 
Second Circuit Court of Appeals,* 

Methodology 

The study conducted by staff included a review of all 
criminal cases heard by Judge Sotomayor on the Second 
Circuit Court of Appeals between 1998 and 2009. In total, staff reviewed more than 800 criminal 
cases, including every case in which Judge Sotomayor wrote an opinion or joined in a summary, per 
curium, or en banc opinion. The study did not include civil cases involving criminal issues, or civil 
habeas corpus petitions involving post-conviction review of criminal cases, If multiple opinions 
were issued in one case, it was only considered to be one case. 

The study only considered a conviction or a sentence to be “affirmed” if all counts of the conviction 
or all portions of the sentence were affirmed. If any count of a conviction or any portion of a 
sentence was reversed or remanded, the case was not considered to be “affirmed,” except for the 
sentences subject to automatic remand noted above. If the study had considered these partial 
affirmances, the overall affirmance rates would be even higher. 

Specific Findings 



The study’s principal findings were as follows; 


'*313 F,3d 653, 660-662 (2d Cir, 2002) (Sotomayor, J„ dissenting), 

’ See U.S. V. Adrignoia, 2009 WL 1 80303 (2d Cir, Jan 27, 2009) (affirmed 49-month upward departure in child 
pornography sentence); U.S. v. Gravano, 82 Fed, Appx, 736 (2d Cir, 2003) (affirmed upward departure for criminal 
history in conviction of former Gambino Family underboss), 

® The Second Circuit Court of Appeals automatically remanded for resentencing cases affected by the Supreme Court’s 
new rulings in United States v, Booker, 543 U,S, 220(2005), United States v. Blakely, 542 U,S, 296 (2004), and United 
States V, Kimbrough. 552 U.S, 85 (2007), as well as Second Circuit Court of Appeals rulings in United States v. 
Williams. 558 F.3d 168 (2d Cir. 2009) and United States v. Whitely, 529 F.3d 150 (2d Cir, 2008). In these cases, the 
lower court had not had the opportunity to consider these new precedents in originally imposing sentence. 
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A Study of Judge Sonia Sotomayor’s Criminal Rulings 
ON THE Second Circuit Court of Appeals 


Criminal Convictions: 

92% Affirmed 
6% Remanded 
2% Reversed 

Violent Crime Cases 

Illegal Firearm Cases 

Drug Cases 

Immigration Crime Cases 
Economic Crime Cases 

98% Affirmed 
98% Affirmed 
93% Affirmed 
92% Affirmed 
93% Affirmed 

Criminal Sentences: 

90% Affirmed 

1 0% Remanded 

Rule of Law Judge: 


Agrees with All Republican- 
Appointed Judges Hearing 

Same Case 

97% of the time 

Agrees with One or More 
Republican-Appointed Judges 
Hearing Same Case 

99% of the time 

Police Searches: 

Government Appeals: 

90% Upheld 
92% Upheld 
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Statement of Lieutenant Ben Vargas 

Senator Leahy, Senator Sessions, and members of this Committee. It was 
truly an honor to be invited here. Senators of both parties have noted the 
importance of this Committee’s duty in this process precisely because 
decisions of the United States Supreme Court can greatly impact the 
everyday lives of ordinary Americans. I suppose that I and my fellow 
plaintiffs have shown how true that is. 

I never envisioned being a plaintiff in a Supreme Court case, much less one 
that generated so much media and public interest. I am Hispanic, and proud 
of the Heritage and background that judge Sotomayor and I share, and I 
congratulate Judge Sotomayor on this nomination. But the focus should 
have been on what I did to earn a promotion to Captain and how my own 
government and some courts responded to that. In short, they didn’t care. I 
think it important for you to know what I did, that I played by the rules, and 
then endured a long process of asking the courts to enforce those rules. 

I am the proud father of three young sons. For them, I sought to better 
myself. And so I spent 3 months in daily study preparing for an exam that 
was unquestionably job-related. My wife, a special education teacher, took 
time off from work to see me and our children through this process. 

I knew I would see little of my sons during these months when I studied 
every day at a desk in our basement. So I placed photographs of my boys in 
front of me. When I would get tired and want to stop, I would look at the 
pictures, realize that their own futures depended on mine, and I would keep 
going. At one point, I packed up and went to a hotel for days to avoid any 
distractions. I took my boys’ pictures with me. 

1 was shocked when 1 was not rewarded for this hard work and sacrifice but 
actually penalized for it. I became not Ben Vargas, the fire lieutenant who 
proved himself qualified to be a Captain, but a racial statistic. I had to make 
a decision - whether to join those who wanted promotions to be based on 
race and ethnicity or join those who would insist on being judged solely on 
their qualifications and the content of their character. I’m proud of the 
decision I made and proud of the principle that our group vindicated 
together. 
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1 do not want my sons to think their father became a Captain because he was 
Hispanic and used his ethnicity to get ahead. Worse still is to jump the line 
ahead of others who are more qualified. There is no honor in that. 

In our profession, do not have the luxury of being wrong or having long 
debates. We must be correct the first time and make quick decisions under 
the pressure of time and rapidly unfolding events. Those who make these 
decisions must have the knowledge necessary to get it right the first time. 
Unlike the judicial system, there are no continuances, motions or appeals. 
Errors and delays can cost people their lives. 

In our profession, the racial and ethnic make-up of my crew is the least 
important thing to us and to the public we serve. I believe the countless 
Americans who had something to say about our case understand that now. 

Firefighters and their leaders stand between their fellow citizens and 
catastrophe. They want those who are the most knowledgeable and qualified 
to do this task. 1 am wilting to risk and even lay down my life for my fellow 
citizens. But I was not willing to go along with those who place racial 
identity over these more critical considerations. 

I am not a lawyer but I quickly learned about the law as it applied to this 
case, studying it as much as I studied for my exam. I thought it clear that we 
were denied our fundamental civil rights. I expected Lady Justice with the 
blindfolds on and a reasoned opinion from a federal court of appeals, telling 
me, my fellow plaintiffs and the public what that court’s view on the law 
was and do it in an open and transparent way. Instead, we were devastated 
to see a one-paragraph unpublished order summarily dismissing our case and 
indeed even the notion that we had presented important legal issues to that 
court of appeals. 

I expected the judges who heard my case along the way to make the right 
decision, the one required by the rule of law. 

Of all that has been written about our case, it was Justice Alito who best 
captured our own feelings. We did not ask for sympathy or empathy. We 
asked only for even-handed enforcement of the law. And prior to the 
majority justices’ opinion in our case, we were denied that. 
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CONGRESSWOMAN NYDIA M. VELAZQUEZ {NY-12) 

CHAIR, CONGRESSIONAL HISPANIC CAUCUS 
TESTIMONY BEFORE SENATE JUDICIARY COMMITTEE 
Nomination of Sonia Sotomayor to the U.S. Supreme Court 
July 16, 2009 

Thank you. Chairman Leahy, Ranking Member Sessions, and Members of the 
Committee. I have known Sonia Sotomayor for over twenty years. In fact, when I was 
first elected to Congress in 1993, 1 asked her to administer my oath of office. I can tell 
you personally that she is a grounded and professional individual. 

Hispanics everywhere are proud that such a distinguished legal talent hails from our 
community. We have all been energized by her nomination. But of course, that is not the 
reason why she should be confirmed. The case for Judge Sotomayor’s confirmation is 
built on her vast experience, keen intellect and tremendous qualifications. 

It is not that Judge Sotomayor docs not have a compelling life history. She does. As so 
many have already pointed out, hers is a uniquely American story— one that begins in the 
Bronx projects and, ultimately, reaches the highest echelons of our legal system. This 
background instilled within her the belief that hard work is rewarded, and the knowledge 
that-with the right combination of talent and effort— anything is possible. 

These core values propelled Sonia Sotomayor to remarkable heights. As her career 
progressed, she managed to reach nearly every level of the legal system. With each new 
step, she excelled, not only as a prosecutor and a litigator, but also as an appellate judge. 
And yet, throughout that process of achievement, she never once lost touch with her 
roots, or her Bronx neighborhood. Instead, she augmented her vast legal experience with 
a commonsense understanding of working class America. That appreciation will add a 
valuable perspective to the Supreme Court. 

Make no mistake — the stakes are high for Hispanic Americans. The Supreme Court will 
rule on many matters that are critical to our community, from housing policy to voting 
rights. These are delicate issues. With many of these matters, passions run deep on both 
sides. Resolving them fairly will require objectivity, impartiality, and an unwavering 
commitment to the rule of law. 

Judge Sotomayor’s record demonstrates these qualities. She has a reputation as a non- 
ideological jurist-someone who chooses not to spar with those who think differently, but 
to instead find common ground. When working with Republican colleagues, Sotomayor’s 
record will show that— 95% of the time— she managed to forge consensus. She was able to 
do this because she commands a sophisticated grasp of legal arguments, and has a keen 
awareness of the law’s effects on everyday Americans. When the Congressional 
Hispanic Caucus reviewed a broad range of qualified Supreme Court candidates, these 
were the traits we were looking for. 


1 of 2 


11:18 Jun 24, 2010 Jkt 056940 PO 00000 Frm 01379 Fmt 6601 Sfmt 66' 


S:\GPO\HEARINGS\56940.TXT SJUD1 


PsN: CMORC 



1368 


We were looking for individuals who upheld constitutional values, exhibited a record of 
integrity, and had a profound respect for our constitution. It is our overwhelming belief 
that Judge Sotomayor meets these criteria. That is why we enthusiastically— and 
unanimously— endorsed her nomination. 

Senators, the decision before the Committee today is one of your greatest responsibilities. 
1 know this is something none of you, on either side of the aisle, take lightly. But, I 
believe Judge Sotomayor’s record of judicial integrity, impartiality and, as she puts it, 
“fidelity to the law,” is one we can all admire— regardless of party or ideology. If 
confirmed, Judge Sotomayor’s service on the Court will bring great pride to the Hispanic 
community. That goes without saying. But, more importantly, it will add another 
objective, disciplined legal talent to that august body. 

Thank you again for the opportunity to testify. I look forward to answering any questions 
you may have. 
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THE WALL STREET JWJMAL. 

WSJ.com 


. JULY 16. 2009 

Defining Activism Down 

A liberal vote cast in conservative judicial rhetoric. 

After two days of Senate hearings on the nomination of Sonia Sotomayor, an onlooker 
could be forgiven for wondering where all the judicial liberals went. To hear the 
adjectives heaped on the judge by members of the President's party, you'd think Mr. 
Obama had nominated Chief Justice John Roberts's conservative cousin. 

Judge Sotomayor is smart and accomplished, New York Democrat Chuck Schumer said 
Monday, "but most important . . . [her record] bespeaks judicial modesty" and shows 
she is a better "umpire" than Justice Roberts himself. Dick Durbin called her "restrained, 
moderate and neutral," while Pat Leahy said her record shows a "careful and restrained 
judge with a deep respect for judicial precedent." 

The activists in Mr. Leahy's rhetorical show are, presto, the conservatives of the Roberts 
Court, which has very, very cautiously chipped away at some precedent in cases on 
issues like the Second Amendment and campaign finance reform. 

Under this brave new meaning of judicial activism advanced several years ago by now- 
White House aide Cass Sunstein, a judicial activist is any judge invalidating a federal 
law, however shoddily made. Ergo, conservative judges are obliged to uphold liberal 
precedents no matter how narrow the vote and how recent the case, while liberals can 
overturn long-time principles in the name of the evolving Constitution, 

The effect is a liberal ratchet, where precedents like Miranda v. Arizona and Roe v. 
Wade are cast in stone, but any rethinking by the Roberts Court of the six-year-old 5-4 
campaign-finance ruling in McConnell v. FEC is a scandal. "So many of the rulings of 
the current conservative majority on the Supreme Court can be described as activist," 
Wisconsin Democrat Russ Feingold insisted. "The best definition of a judicial activist is 
when a judge decides a case in a way you don't like." 

Actually, we have a better one. An activist judge is one who is willing to decide cases 
based on something other than what's in the Constitution. But that's a troublesome 
standard for Sonia Sotomayor, who in speeches and writings has shown she is open to 
a wide variety of sources, from human empathy to personal experience to foreign and 
international law to help her in judging cases, or to "set our creative juices flowing," as 
she said of the latter. 

Under questioning yesterday on her controversial remark that a "wise Latina" would 
make better decisions than a white male, Judge Sotomayor backed away from the 
statement, calling it a "bad" play on the words of Sandra Day O'Connor that a wise old 
man and a wise old woman would reach the same conclusion. Still, she insisted, she 
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was trying to inspire Hispanic law students "to believe that their life experiences would 
enrich the legal system, because different life experiences and backgrounds always do." 

Democrats emphasize that Judge Sotomayor's record on the bench shows she is a 
moderate whose decisions were frequently in step with her colleagues on the Second 
Circuit Court of Appeals. According to a study by the left-leaning Brennan Center for 
Justice, Judge Sotomayor voted with the majority in 98.2% of her 217 constitutional 
cases, dissenting only four times. 

Falling within the mainstream of liberal judges, however, is not the same as falling into 
the mainstream of the rest of the country. The judge's decision to deny a racial bias 
claim by white firefighters was overturned by the Supreme Court in Ricci v. DeStefano 
last month. Afterward, a Rasmussen poll found that 46% of voters considered her a 
political liberal compared to only 32% who thought she was a moderate. Justices 
shouldn't be confirmed based on polls, but the numbers do explain the concerted 
Democratic attempts to define her as a conservative. 

In fact, what was once the Felix Frankfurter-Whizzer White school of liberal judicial 
restraint no longer exists in the polite echelons of the judicial left. The new school is now 
remarkably uniform in wanting to dictate racial outcomes, limit political speech, invoke 
foreign rulings as a legal guide, and do whatever else the activist cause of the moment 
demands. 

Judge Sotomayor gives every sign of being of that school, and there's little reason to 
believe she wouldn't be a reliable liberal vote on every important issue. Elections have 
consequences, and Justice Sotomayor is almost certain to be confirmed. But for a 
President who was elected on the promise of moving beyond old racial divisions, Mr. 
Obama's first Supreme Court nominee looks jarringly pass6. 

Copyright 2009 Dow Jones & Company, Inc. All Rights Reserved 

This copy is for your personal, non-commercial use only. Distribution and use of this 
material are governed by our Subscriber Agreement and by copyright law. For non- 
personal use or to order multiple copies, please contact Dow Jones Reprints at 1-800- 
843-0008 or visit 

www.djreprints.com 
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87^ParkAveiiue' 
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Honorable Patrick ). Leahy 

United States Senator : . 

Chairman, Senate Committee on the judiciary 


Honorable Jeff Sessions ■ 

United States Senator | 

Ranking Member, Senate Committeeion the Judiciary 


224 Dirksen Senate Office Building 
Washington, DC 20S10 


By Courier and Fax 


Dear Senators Leahy and Sessions: | 

i ^ 

Re: Confirmation Hearings On ludR c Sotomavor 


1 am forwarding to each of you, withjthis letter, a submission to the members of the 
Senate judiciary Committee, explaining my reasons in favor of the confirmation Of 
judge Sotomayor to be a Supreme C^urt Justice. 

" i 

If there is anything else that 1 need tjo do In order for this to be considered by the 
members of the Senate Judiciary Committee, please ask one of your staff to Inform 
me. , i 


I 

Thank you for your consideration, j 
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SUBMISSION TO THE SkVATE JUDICIARY COMMITTEE 
Prow Gerald Walpin 



I submit tWs memorandum to the ^enate Judiciary Committee as ' it considers the 
nomination of Judge Sonia Sotomayorito be a Justice of the. Supreme Court, so that the 
Committee has the views of ohe, whom the New York Times described as a “staunch 
conservative,*’ in favor of her confumajion. 

Some of the Senators on the Judiciary Committee may recognize my aatrie as the 
Inspector General of the Corporation tor National and Comimmity Service whom the 
President, in June, ordered removed! from that position. Not too long before that 
happened, I had been aontacted tjy White House staff and, based on several 
communications, I stated that I would be pleased to make a submission in support of her 
confirmation. While I believe that the jWhite House erred in the decision to remove me, I 
do not believe that decision should in toy way detract from what I believe are the merits 
of the President’s nomination of Judge potomayor, 

The New York Times comment, refe^d to above, was made in connection with my 
submission in favor of her nomination to the Court of Appeals For the Second Circuit. 



I would be less than honest if I did not, at the outset, state that I would prefer that the next 
Supreme Court nominee be someone more like Justices Scalia, Thomas, Roberta and 
Alito. But Senator McCain lost th! election. The Constitution gives the winner, 
President Obama, the right to choose w ho will be the nominee to the Supreme Court. 

I strongly believe that any President’s nominee should be confirmed as long as the 
nominee meets five requirements: intelligeiioe, integrity, experience, judicial 
temperament, and belief that the rule of law trumps any personal tendencies. 

From personal knowledge and from my review of many of her decisions, both, as a 
District Judge and then on the Court of Appeals, I have no doubt that Judge Sotomayor 
meets each of these qualifications. I have known her for about 1 5 years in my capacity as 
President of the Federal Bar Council E the bar association for the Federal Courts in the 
Second Circuit in which she sits - and jas a New York litigator. 

Her academic achievements at Princejon and Yale Law School, and now the plaudits of 
her judicial colleagues, both ODnservtove and liberal, establish her intelligence. .Few, if 
. any, other appointees to the Supreme Court have equaled her seventeen years of prior 
experience in service on both the trial and appellate benches, I do not believe that, m all 
her years-as a prosecutor, in private practice, and as a judge, any one has questioned her; 
integrity. 
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Since the , nomination was announced, I have beard critioisria of her judicial demeanor, ; 
based on the assertions that she interruns lavsryers too much’and too quickly to ask them 
questfons, and she toO often has made ip her mind before the oral argument, I find these 
assertions frivolous. I speak from my experience as a litigator wfe has argued' many 
appeals before different judges. The objection to Judge Sotomayor's practice dwiiftg or^ 
argument simply describes a “hot” b<inch, composed -of judges who hive Studied the 
briefs and ask questions quickly and fruquently to test their views and the litigants* views 
- a bench that most good litigators prefer. As to her having often indicated during oral 
argument that she may have made up iier mind before the argument, it must be assumed 
that a good Judge, who has performed his/her responsibility to read the briefs in advance 
of oral argument, has reached a tentafi /e conclusion; a judge wiflt a lotaUy "open" mind, 
not tending towards owo side or the otl^, likely has not In fact studied the brief's. 

Finally Is the element on which Judgi Sotomayor has boBn so far most criticized: does 
she really believe in the rule of law to {submerge any personal predilections? The answer 
is yes. I 

■ i . . ' ' 

I start with what she infonned the Senate Judiciary Committee in connection with her 
Second Circuit nomination: “because judicial power is limited by Article III of the 
Constitution, judges should” base their decisions on “the law as written and interpreted in 
precedents." Further, she emphadcallv rejected reading new rights into the Constitution; 
“The Constitution is what it is. We cannot read rights into" it. 

I will now cite and summarise some if her judicial opinions that, I believe, demonstrate 
that she has lived by that rule and qoes not base her judicial decisions on any liberal 
ideology. 

The abortion issue has been a flash point of ideological differences. Yet - and without 
regard to her personal views on that subject - she sided with the anti-abortion position 
because she considered herself bounc, hy stars decisis (precedents), which required ttoi 
decision, in Center For Reproductior, Law and Policy v. George JV, Bush, 304 F.3d 1 83 
(2d Cir. 2002). The plaintiff organization there challenged the Govertment policy which 
required foreign organizations, as a condition of receiving U.S. Government funding, to 
agree not to perform abortions and t ot even to promote abortions generally, even with 
other funds. Judge Sotomayor’s op nion reflected her view that a judge must respect 
precedent: “The Supreme Court has maxle clear that the Government is free to favor the 
anti-abortion position over the pro-ch jice position, and can do so with public fimds,” 

Much objection to so-called liberal Judges has addressed ' decisions providing 
unreasonably large recoveries to the plaintiffs’ bar. In In re Air Crash Off Long Island, 
209 F.3d 200 (2d Cir, 2000), the issus was whether the air crash about ei^t miles off the 
coast of the United States was governed by the Death On The High Seas Act, Which, if it 
controlled, would bar the plaintiffs f om recovery of substantial nott-peouniary damages, 
The majority (two able judges known for their liberal tendencies) of the Court of Appeals 
panel on which Judge Sotomayor yas the third judge, held in favor of: the plaintiffs’ 
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ability to recover substantially, greater damages. Judge Sotomayor dissented to _reject a 
"mbre generous recovery" for the air brash victims in reasoning tiiat demonstrates her: ^ 
recognition of the lirnits on judges ’ povfer: 

"In an unierstaiulabk desire td provide the relatives . 'and estate 
representatives of the 213 victims of the TWA Flight tvith a ‘more 
generous recovery,’ the piajotity fails to give proper effect to'the [statute’s 
language]. 

“Congress and the PresijJent have the opportunity to . amend [the statute] to 
incorporate a more generous remedial scheme .... I have no desire to pre- 
empt the legislative process The appropriate remedial scheme is 
clearly a legislative pcilicy choice, which should not be made by the 
courts," I 

i ■ ' ' 

She Bgaiu demonstrated her respect fa[- the limitation on judiciat power by her dissent in 
Hankins V. Lyght, 441 F.3d 96 (2d Cir 2006), in which a 70-year old clergyman sued his 
Methodist Church, alleging that his forced retirement violated the Age Discrimination In 
Employment Act. The majority held that the age discrimination , statute applied despite 
the religious context. In dissent, Judge Sotomayor stated that courts should not get 
involved “in matters as fundamental ns a religious institution's selection of its spiritual 
leaders." For courts to interfere, s'le said, “risks unconstitutional trespass on the 
most spiritually iiititnate grounds of a religious community’s existence," 

She again showed her respect for the limitation on judicial power is Aguinda "B" "C" 
"D" V. Texaco Jm, 303 F.3d 470 (2d Cir 2002), in which she joined in the Court’s 
opinion dismissing two class actions, m behalf of “indigenous citizens of the Ecuadorian 
Amazon” and of the adjoining area in Peru, which sought damages for environmental and 
personal injuries arising out of Texaco’s oil exploration and extraction operations in that 
region over almost a 30 year perioa, Clearly, if Judge Sotomayor were to base her 
decisions on “liberal doctrine,” this would Have been a prime case for the court to jump in 
to protect the underdogs and the environment, against a large corporation, instead, 
however, she rejected and dismissed those claims as inappropriale for a U.S, Court ; 
determination. , ■ | 

A final example of her wUlingness to limit the over-usage of our federal courts has been 
some of her decisions in securities stock fraud class actions - an area dear to the hearts of 
the plaintiffs’ bar and the bane of existence of the business world. Her 'decisions have 
placed meaningful limits on the availability of the courts for such lawsuits. In ROmbach 
V. Chang, 355 F.3d 164 (2d Cir. 20p4), she joined an opinion dismissing such a class 
action, due to the failure of that complaint to meet heightened standards which the Court . 
imposed, before a class action for fraud would be allowed. In an opinion that she wrote, 
in Moore v. Falnewebber, 306 F,3dj 1247 (2d Cir, 2002), she dismissed a class action 
based on alleged oral firaudulent representations, holding that, absent unique proof, a 
class action is not appropriate for oral misrepresentation claims. 
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I am aware that Judge Sotomayor has been criticized for some sjseeohes she has madej 
particularly those that declare her empathy for the downtrodden aQd'riilrioritiBS. ,I too 
disagree with some of her cordments in some of her speeches, which go beyond 
recognition of past wrongs to suggesdons that a person’s race or etiihioity somehow 
might result in better judgment than someone of a different birth, As I do nof believe 
such views are really held by the Judgt Sotomayor whom I know and with whom 1 have 
had, many conversations on many subjects, I attribute those remarks , to ftc speech 
context, and not what She applies in rul ng on cases,. .Thus, she had no problem in writing 
the opinion, in Williams v. UK Donnelley, Corp., 368 F.3d 123 (2d Cir, 2004), in which 
she dismissed a race and gender discriiiiination laW suit brou^t by aft /^eafi- American 
woman because the evidence showed that she did not have the qualifications for the 
promotion that she sought - demonstrsting that her rulings are based on the law and the 
evidence, not the color of the plaintiff. 

The criminal law area is one on whibh conservatives have frequently criticized some 
judges for ignoring the reality of protening innocent people ftom criminals in favor of a 
hyper-technical application of Constit itional protections. Judge Sotomayor hardly fits' 
into that category. One media reviev.- of her criminal law decisions revealed that she 
sided with the Government intnore thiin two-thirds of the cases that came before her. A 
good example of, her realistic thinkiig in the criminal law area is United States V. 
Howard, Docket No. 06-0457 (2d C r. June 5, 2007), in which the Government bad 
appealed the lower court’s suppression of evidence that established the defendants’ sale 
and possession of cocaine, because tre police had used ruses to obtain access to the 
defendants’ cars, the police should ha^e, but didn’t obtain a warrant for the searches, and 
the police did not properly notify the defendants that the searches had occurred - all 
technical grounds and obviously irrelevant to the defendants’ actual guilt. Judge 
Sotomayor reversed the lower court’ f decision and held that the seiMd evidence was 
admissible, i 

) 

Similarly, in United States v. Pals<^ 544 F.2d 1 10 (2d Cir, 2008), she upheld the 
admissibility of evidence obtained wijth an invalid search warrant, relying on the good- 
faith of the law enforcement officers fc believing that the search warrant was valid, even 
though it was not. A judge who is motivated by empathy for a defendant might well have 
used the invalid search warrant as a rUson to reverse the conviction, for Which the trial 
judge had imposed a 30 year sentencejon the conviction relating to child pornography and 
engaging in illicit sexual conduct with minors (particularly as the defendant's only prior 
conviction was for a misdemeanor eignteen years before). In a companion decision in the 
same case [2008 WL 4376828 (C.4- 2 (N.Y,)], Judge Sotomayor also rejected that 
defendant’s appeal in which he soughf to suppress statements that he made, on the ground 
that he had not been given any Miranda warnings, 

! 

r could cite some of her decisions \|dth which I strongly disagree, including the New 
Haven Firefighters case. -It is, of lourse, proper for ie members of the Senate, in 
considering her confirmation, to question her on those opinions, as well as on her 
speeches to which I referred above. But, if the handicap for confirmation of a sitting 
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judge to appointment to a higher court js being correct 1 00% of the time, no sitting judge 
could ever be confirmed. 

I must add one further comment on thd ongoing discussion of her confirmation. 1 know 
that some of itiy conservative coiieagu ss ask why she should be treated differently from 
the unacceptable manner in which son- e liberals treated Judges Thomas, Alitp and Bork 
when they were nominated to the Supr ;me Court. My answer, is that two wrongs do not 
make a right. Just as we expect Jujtice Sotomayor to live by the law when she is 
confirmed, we must show by our exhmple that We do as we say. The President has 
nominated someone who has the necessary qualifications. I believe that the Constitution 
requires confirmation. 


5 
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Uncommon Detail Marks Rulings by Sotomayor 

She Almost Oversteps Her Role, Experts Say 

By Jeny Markon 
Washington Post Staff Writer 
Thursday, July 9. 2009 

Supreme Court nominee Sonia Sotomayor's opinions show support for the rights of criminal 
defendants and suspects, skepticism of corporations, and sympathy for plaintiffs alleging 
discrimination, an analysis of her record by The Washington Post found. And she has delivered 
those rulings with a level of detail considered unusual for an appellate judge. 

During nearly 1 1 years on the federal appeals court in New York, Sotomayor has made herself 
an expert on subjects ranging from the intricacies of automobile mechanisms to the homicide 
risks posed by the city’s population density. Her writings have often offered a granular analysis 
of every piece of evidence in criminal trials, and sometimes read as if she were retrying cases 
from her chambers. 

Legal experts said Sotomayor's rulings fall within the mainstream of those by Democratic- 
appointed judges. But some were critical of her style, saying it comes close to overstepping the 
traditional role of appellate judges, who give considerable deference to the judges and juries that 
observe testimony and are considered the primary finders of fact, 

"It seems an odd use of judicial time, given the very heavy caseload in the 2nd Circuit, to spend 
endless hours delving into the minutiae of the record," said Arthur Heilman, a University of 
Pittsburgh law professor and an authority on federal courts. 

Adrienne Urrutia Wisenberg, a Washington criminal appellate lawyer, said appellate judges "are 
not in the role of reweighing the credibility of a witness. Someone's demeanor is not reflected on 
a transcript." 

But Wisenberg said she admires Sotomayor's "tenacious trial lawyer's personality," and Dan 
Himmelfarb, a Washington lawyer and former clerk to conservative Supreme Court Justice 
Clarence Thomas, said Sotomayor is "extraordinarily thorough, and a judge would ordinarily be 
praised for writing thorough opinions." 

To examine the record of Sotomayor, whose Senate confirmation hearings begin Monday, The 
Post reviewed all 46 of her cases in which the 2nd Circuit issued a divided ruling, nearly 900 
pages of opinions. Although Sotomayor has heard about 3,000 cases, judicial scholars say split 
decisions provide the most revealing window into ideology because in such cases the law and 
precedent are often unclear, making them similar to cases heard by the Supreme Court. President 
Obama, who nominated Sotomayor to replace retiring Justice David H, Souter, has said Supreme 
Court justices will be in agreement 95 percent of the time. 

Sotomayor’s votes in split cases were compared with those of other judges through a database 
that tracks federal appellate decisions nationwide, a random sampling of 5,400 cases. The 
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database codes decisions as "liberal" or "conservative” based on what its creator. University of 
South Carolina political scientist Donald Songer, says are common definitions. Votes in favor of 
a defendant, for example, are classified as liberal, while those supporting prosecutors are called 
conservative. 

Sotomayor's votes came out liberal 59 percent of the time, compared with 52 percent for other 
judges who, like her, were appointed by Democratic presidents. Democratic appointees overall 
were 13 percent more liberal than Republican appointees, according to the database analysis. 

Experts said the results show that Sotomayor's ascension would probably not alter the balance of 
a high court closely divided between conservatives and liberals such as Souter. But they also 
provide a more nuanced picture of the 1 7-year federal judge than those offered by her supporters 
and her critics. 

The White House has portrayed Sotomayor as a tough-on-crime moderate who favors the 
"judicial restraint" often sought by Republicans, while conservatives call her a liberal activist 
whose decisions are influenced by ideology and her Latina heritage. 

"She looks like a classic Democrat," Songer said. "I don't think it's fair to classify her as tough on 
crime. 1 would use the term 'moderately liberal,' not 'moderate.' But she certainly seems to be in 
the mainstream of Democratic judges." 

The split decisions, which are heavy on the criminal and business cases that tend to dominate the 
Supreme Court's docket, show Sotomayor voting to overturn convictions or sentences eight 
times, at a rate comparable to that of other Democratic-appointed judges. Six times, she affirmed 
them. 

In one case, Sotomayor and seven mostly Democratic colleagues voted to set free a convicted 
murderer who did not contest his guilt but had been tried on what the court called the wrong 
murder charge. In another, she joined an opinion that cited flawed jury instructions in throwing 
out a man's conviction for enticing someone he believed was a 13-year-old girl into sex. 

And when she threw out a life prison term for a convicted heroin dealer, ordering that he be 
resentenced, Sotomayor wrote that judges should not show "slavish adherence" to the "literal 
terms" of then-mandatory sentencing guidelines when their language is flawed. The view echoed 
her criticism of the guidelines from the bench that became an issue in her 1997 confirmation 
hearings. 

At those hearings, Republicans criticized Sotomayor for apologizing to a defendant for a 
mandatory minimum sentence she imposed and for calling the sentence an "abomination." She 
told senators that the apology expressed her frustration over a feature in the sentencing rules that 
Congress later changed, conceded she should not have used the word "abomination" and 
expressed general support for the guidelines. 
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Other cases displayed Sotomayor's support for First Amendment protections, campaign finance 
reforms challenged by conservatives and privacy rights. She ruled against corporations in six of 
eight business cases. 

Although her decisions are filled with citations of the law and precedent, Sotomayor once 
pointed to "powerful policy considerations" in allowing a lawsuit against Visa and MasterCard to 
go forward, and she worried about damage to U.S.-British relations in arguing that British 
subjects should have access to U.S. courts. Conservatives have criticized Sotomayor for saying 
in 2005 that "the Court of Appeals is where policy is made. I know this is on tape, and I should 
never say that," The White House has defended her, saying the remark was taken out of context. 

Sotomayor, appointed to the appeals court by President Bill Clinton, is a former assistant district 
attorney in Manhattan and a trial judge, and acquaintances say that background has helped shape 
her judicial style. She overturns lower courts at roughly the same rate as other Democratic 
appointees. Her writings are full of details from the trial record, especially in criminal matters, 
where she often meticulously analyzes witness testimony. 

When she reinstated a verdict against Ford Motor Co. in 2002 in the lawsuit of a woman who 
said her van suddenly accelerated without her touching the gas pedal, Sotomayor wrote that one 
witness's testimony "requires two simultaneous malfunctions in the cruise control circuitry. The 
first is an open ground connection to the speed amplifier, resulting from a loose or broken wire." 

Last year, in voting to overturn a firearms defendant's sentence, Sotomayor joined a Democratic 
appointee and a Republican in analyzing whether New York City's dense population puts 
bystanders at greater risk from gunfire than those elsewhere. She wrote a separate dissent, 
acknowledging that the trial judge's opinion on the subject was "detailed" but citing government 
reports and newspaper articles to argue it was "insufficient" to support a sentence above the 
range recommended by federal guidelines, 

A Republican appointee who disagreed wrote that "appellate courts are not factfinders. ... I do 
not understand it to be our role ... to engage in this kind of dissection of the empirical evidence 
cited by the district court. Nor is it to identify competing studies or news articles pointing in 
other directions." 

In 2004, Sotomayor appeared to go beyond the facts established at trial in arguing that two 
teenage girls were illegally strip-searched at Connecticut juvenile detention facilities. Their 
lawsuit against the state was dismissed by a federal judge but reinstated in an opinion written by 
a Democratic 2nd Circuit appointee, who said four of the strip searches at issue were imlawful 
but four others were legal. 

Sotomayor dissented, arguing that all were illegal and blasting any strip search as "severely 
intrusive." Citing documents from pretrial discovery, she broke down all 34 strip searches at the 
facilities in which contraband was found on a prisoner from 1 995 to 2000 - searches that were 
not part of the lawsuit. She concluded that there was "absolutely no evidence that suspicionless 
strip searches were necessary." 
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(The Supreme Court last month voiced skepticism of strip-searching teenage girls, ruling 8 to 1 
that Arizona school officials violated the constitutional rights of a 13 -year-old girl when they 
strip-searched her on suspicion that she might be hiding ibuprofen in her underwear.) 

Heilman, the law professor, called Sotomayor's approach "a kind of carpet-bombing, a relentless 
mustering of facts. She goes well beyond what is necessary for the case and is determined not to 
just defeat the other side, but to annihilate it." 

Sotomayor's style is consistent even when she finds against defendants, such as when she 
affirmed the conviction of a child pornography defendant in 2004. A U.S. district court judge had 
concluded after an evidentiary hearing that the man was innocent but denied his petition because 
it was filed too late. 

Even though she had decided the core issue - the conviction - Sotomayor broke down the 
witnesses and testimony at the judge's hearing. She concluded that his finding of innocence was 
"clearly erroneous," even as she said that district courts "are generally best placed to evaluate 
testimony in light of the witnesses' demeanor." 

A fellow Democratic appointee, Judge Rosemary S. Pooler, dissented. Sotomayor's opinion, she 
wrote, was based on "speculations and conjectures” and disregarded the judge's "role as the 
finder-of-facts." 

"It is inappropriate in all but the most extraordinary cases for this Court to second-guess a district 
court's credibility findings," Pooler concluded. "The majority's dissection of the district court's 
decision departs from our precedents and wrongly supplants the lower court's assessment of the 
evidence with its own factual inferences, never having seen or heard any of the testimony that it 
now seeks to discredit." 

Database editor Sarah Cohen contributed to this report. 

View all comments that have been posted about this article. 
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June 8, 2009 

The Honorable Patrick Leahy, Chairman 
The Honorable Jeff Sessions, Rankmg Member 
Cominitt€« on the Judiciary 
U.S. Senate 
Washington, DC 205 1 0 

I^ar Senator Leahy and Sessions, 

I am writing in support of President Obama’s nomination of Judge Sonia Sotomayor to 
serve as ai^ociate justice of the Supreme Court of the United States. I believe drat Judge 
Sotomayor’s inspiring life story, and especially hw experience as a prosecutor in New Ycuk City, 
^^bere I g^ent most of my career, demonstrate a strength of character diat will serve her well on 
our nation’s high^ court. 

Judge Sotomayor grew up in a housing {noject in the Soudi Bronx. I patrolled die streets 
of the South Bronx in the 1 970s and know what a tou^ environment diat was. I did not have the 
privilege of working with Assistant District Altom^ Sotomayor, but recently I have spoken to 
^veral of my colleagues who did work widi her, and they give her nothing but rave reviews. 
Th^ mre impressed with her intelligence, her strong woric ethic, and her fierce determination to 
prose(mte cri minals , and they use words like ”salt of the earth” to describe her. 

I believe it is important to note that in the questionnaire that she filled out for the 
Judiciary Committee, Judge Sotomayor included several criminal cases ffom her years as a 
prosecutor in a list of the 1 0 litigated matters in her care^ diat she considers **most significant.” 
These include the case of the so-called “Tarzan murderer ” as well as a child pornography case 
that Ms. Sotomayor pursued relentlessly when odiers seemed to consid^ it a low pricnity. 

Like many others, 1 have been inspired by Judge Sotomayor’s personal story. Through 
bard work and determinadon, she earned degree from Princeton and the Yale Law School. After 
getting Itor law degree, she could have cash^ in at a blue-chip law firm, but she chose instead to 
take a low-paid position in the Manhattan [^strict Attorney’s office, where she gained priceless 
real-world experience that cannot help but inform her judgment as she decides criminal cases 
tiiat come before her. 


1120 Connecticut Avenue. NW Suite 930 ton, D.C, 20036 
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Sonia Sotomayor went out of her way to stand shoulder to shoulder with those of us in 
public safety at a tune when New York City needed strong, tough, and ftir prosecutors. I am 
confident that she will continue to hting honor to herself, and now to the Supreme Court, when 
she is confinned for this critically important position. 

Thank you for your consideration. 


Sincerely, 



John F. Timoney 

Chief of Police, Miami, Florida 

President, Police Executive Research Forum 
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Statement of 

The Honorable Sheldon Whitehouse 

United States Senator 
Rhode Island 
July 13, 2009 


Opening Statement of Sheldon Whitehouse 
Confirmation Hearing: Judge Sonia Sotomayor to be 
an Associate Justice of the Supreme Court 
As Delivered 

Thank you, Mr. Chairman, 

Judge Sotomayor, welcome, welcome to you and to your family. Your nomination caps what has 
already been a remarkable legal career. And I join many, many Americans who are so proud to 
see you here today. It is a great country isn't it? And you represent its greatest attributes. 

Your record leaves no doubt that you have the intellectual ability to serve as a Justice, From 
meeting with you and from the outpouring of support I've experienced both personally and from 
organizations that have worked with you, your demeanor and your collegiality are well 
established. I appreciate your years as a prosecutor, working in the trenches of law enforcement. 

1 am looking forward to learning more about the experience and judgment you are poised to 
bring to the Supreme Court. 

In the last two and a half months and today, my Republican colleagues have talked a great deal 
about judicial modesty and restraint. Fair enough to a point, but that point comes when these 
words become slogans, not real critiques of your record. Indeed, these calls for restraint and 
modesty, and complaints about "activist" judges, are often codewords, seeking a particular kind 
of judge who will deliver a particular set of political outcomes. 

It is fair to inquire into a nominee's judicial philosophy, and we will here have a serious and fair 
inquiry. But the pretence that Republican nominees embody modesty and restraint, or that 
Democratic nominees must be activists, runs starkly counter to recent hi.story. 

I particularly reject the analogy of a judge to an "umpire" who merely calls "balls and strikes." If 
judging were that mechanical, we would not need nine Supreme Court Justices. The task of an 
appellate judge, particularly on a court of final appeal, is often to define the strike zone, within a 
matrix of Constitutional principle, legislative intent, and statutory construction. 

The "umpire" analogy is belied by Chief Justice Roberts, though he cast himself as an "umpire" 
during his confirmation hearings. Jeffrey Toobin, a well-respected legal commentator, has 
recently reported that "[i]n every major case since he became the nation’s seventeenth Chief 
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Justice, Roberts has sided with the prosecution over the defendant, the state over the condemned, 
the executive branch over the legislative, and the corporate defendant over the individual 
plaintiff.” Some umpire. And is it a coincidence that this pattern, to continue Toobin's quote, 

"has served the interests, and reflected the values of the contemporary Republican party"? Some 
coincidence. 

For all the talk of "modesty" and "restraint," the right wing Justices of the Court have a striking 
record of ignoring precedent, overturning congressional statutes, limiting constitutional 
protections, and discovering new constitutional rights: the infamous Ledbetter decision, for 
instance; the Louisville and Seattle integration cases; the first limitation on Roe v. Wade that 
outright disregards the woman's health and safety; and the DC Heller decision, discovering a 
constitutional right to own guns that the Court had not previously noticed in 220 years. Some 
"balls and strikes.” Over and over, news reporting discusses "fundamental changes in the law" 
wrought by the Roberts Court’s right wing flank. The Roberts Court has not kept the promises of 
modesty or humility made when President Bush nominated Justices Roberts and Alito. 

So, Judge Sotomayor, I'd like to avoid codewords, and look for a simple pledge from you during 
these hearings: that you will respect the role of Congress as representatives of the American 
people; that you will decide cases based on the law and the facts; that you will not prejudge any 
case, but listen to every party that comes before you; and that you will respect precedent and 
limit yourself to the issues that the Court must decide; in short, that you will use the broad 
discretion of a Supreme Court Justice wisely. 

Let me emphasize that broad discretion. As Justice Stevens has said, "the work of federal judges 
from the days of John Marshall to the present, like the work of the English common-law judges, 
sometimes requires the exercise of judgment - a faculty that inevitably calls into play notions of 
justice, fairness, and concern about the future impact of a decision." 

Look at our history. America’s common law inheritance is the accretion over generations of 
individual exercises of judgment. Our Constitution is a great document that John Marshall noted 
leaves "the minor ingredients" to judgment, to be deduced by our Justices from the document's 
great principles. The liberties in our Constitution have their boundaries defined, in the gray and 
overlapping areas, by informed judgment. None of this is "balls and strikes." 

It has been a truism since Marbury v. Madison that courts have the authority to "say what the law 
is," even to invalidate statutes enacted by the elected branches of government when they conflict 
with the Constitution. So the issue is not whether you have a wide field of discretion: you will. 

As Justice Cardozo reminds us, you are not free to act as "a knight-errant, roaming at will in 
pursuit of [your] own ideal of beauty or of goodness," yet, he concluded, "[wjide enough in all 
conscience is the field of discretion that remains." 

The question for this hearing is: will you bring good judgment to that wide field? Will you 
understand, and care, how your decisions affect the lives of Americans? Will you use your broad 
discretion to advance the promises of liberty and justice made by the Constitution? 

I believe that your diverse life experience, your broad professional background, your expertise as 
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a judge at each level of the system, will bring you that judgement. As Oliver Wendell Holmes, 

Jr. famously said, the life of the law has not been logic, it has been experience. 

If your wide experience brings life to a sense of the difficult circumstances faced by the less 
powerful among us; 

the woman shunted around the bank from voicemail to voicemail as she tries to avoid foreclosure 
for her family; 

the family struggling to get by in the neighborhood where the police only come with raid jackets 
on; 

the couple up late at the kitchen table after the kids are in bed sweating out how to make ends 
meet that month; 

the man who believes a little differently, or looks a little different, or thinks things should be 
different; 

if you have empathy for those people in this job, you are doing nothing wrong. 

The Founding Fathers set up the American judiciary as a check on the excesses of the elected 
branches, and as a refuge when those branches are corrupted, or consumed by passing passions. 
Courts were designed to be our guardians against what Hamilton in the Federalist Papers called 
"those ill humors, which the arts of designing men, or the influence of particular conjunctures, 
sometimes disseminate among the people . . . and which . . . have a tendency ... to occasion ? 
serious oppressions of the minor party in the community.” In present circumstances, those 
oppressions tend to fall on the poor and voiceless. But as Hamilton noted, "[cjonsiderate men, of 
every description, ought to prize whatever will tend to beget or fortify that temper in the courts: 
as no man can be sure that he may not be tomorrow the victim of a spirit of injustice, by which 
he may be a gainer to-day." 

The courtroom can be the only sanctuary for the little guy when the forces of society are arrayed 
against him, when proper opinion and elected officialdom will lend him no ear. This is a correct, 
fitting, and intended function of the judiciary in our constitutional structure, and the empathy 
President Obama saw in you has a constitutionally proper place in that structure. If everyone on 
the Court always voted for the prosecution against the defendant, for the corporation against the 
plaintiffs, and for the government against the condemned, a vital spark of American democracy 
would be extinguished. A courtroom is supposed to be a place where the status quo can be 
disrupted, even upended, when the Constitution or laws may require; where the comfortable can 
sometimes be afflicted and the afflicted find some comfort, all under the stern shelter of the law. 
It is worth remembering that judges of the United States have shown great courage over the 
years, courage verging on heroism, in providing that sanctuary of careful attention, what James 
Bryce called "the cool dry atmo.sphere of judicial determination," amidst the inflamed passions 
or invested powers of the day. 

Judge Sotomayor, 1 believe your broad and balanced background and empathy prepare you well 
for this constitutional and proper judicial role. 

And I join my colleagues in welcoming you to the Committee and looking forward to your 
testimony. 
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May 8, 2009 


fO»HN»8i FtnOadons 

ErtcaGon2iteR 
Kan. Msrk'Viveilio 


Honorable Patrick J, Leahy, Chairman 
Committee on the Judiciary 
United States Senate 
433 Russell Senate Office Building 


Washington, DC 20510 


Fax (202) 224-3479 


Re: United States Supreme Court Nomination of Judge Sonia Sotomayor 

(^rla QiiAones. Esq. 

ssBwraTaiwefs, LMsw Mr. Leahy: 


Cannen S; Vtoquez 
PetFvAIende. to Uamaiain 

Rsquel Vitlfiflae, bt Uuiwim 

BommKBmsiaincm 

Lsum N. Benito 
Mch^Ciuz 


Women of El Barrio (WOEB) proudly and respectfully urge you to make 
Judge Sonia Sotomayor your first appointment to the Supreme Court of the United 

States of America. Our appeal is consistent with WOEB’s mission to develop the 
leadership and promote the contributions of Puerto Risan grandmothers and young 
women ftom our community, through efforts that extend from preserving a block, to 
honoring the gifts of our precious Planet! Sonia Sotomayor, is a star whose light 
shows working class boys and girls that they can become men and women who 
achieve in order to serve. 


BSe SwrasaSn, Ttmsjw 


As a Latina, Judge Sotomayor’s appointment addresses two glaring 
sareira Riv« deficiencies in the court's lack of diversity and will bring our court system closer to 
BcGoaakte teal cquaiity of oppoitmity. 


In their ^pcal New York Senators Schumer and Giilibrand recognize that 
vtfHinia “Latinos are a large and growii^ segment of our society that have gone grossly 
Aiysw Rtiix, SwretRfy taideiTepresented in our legal yystem. Indeed, while Latinos comprise around 1 5 
^ percent of the population, only about 7 percent of federal judges are Ladno- 

' Moreover, not a single Latino has served on the United States Supreme Court in the 
camm s. v^swei Chair history of our country.” 


Women of B Banio (WOEB) {xwnotes the leadership of Poerta Rksan v«men re9anSw« of age. sewjal oriantsdion, 
n^ous pief^ences, poStiea! aquations ^ socio-economic status. 

Mt^ms B BsuTio promue^ ei Bderazgo da I 0 mtgtu-puertomqwf^ ^ feoeren eu&Oa edad, orisfttm^idn s&(ual, 

mllf^osa. $ffiaa'6n poittha o esfefttf econdmico. 
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While more than half the U.S. population is female, nearly one^third of all 

U.S, lawyers are women. Approximately 30 percent of the judges serving on the 
lower fedeml courts are women. It is truly shameful that the retirement of Justice 
Sandra Day O’Conner should have resulted in the reduction of the paltry numte 
of women from two to one. Most recently the lone remaining female, Justice Ruth 
Bader Ginsburg, has battled serious health problems. 

In Judge Sotomayor you have a nominee of unquestioned legal prowess and 
excellent academic credentials. She’s a Princeton University graduate, summa cum 

laude; a Juris Doctor from Yale Law School, including Editor of the Yale Law 
Journal. As a practicing attorney, she was a litigator in an international law firm and 

served as Manhattan Assistant District Attomey under Robert Morgenthauy 17 years 

on the federal bench as trial judge in the Southern District of New York and her 
current position on the 2nd Circuit 

In its October 2008 issue of Esquire magazine found that “In her rulings, 

Sotomayor has often shown suspicion of bloated government and corporate power. 

She's offered a reinterpretation of copyright law, ruled in favor of public access to 
private information, and in her roost famous decision, sided with labor in the Major 

League Baseball strilcc of 1995. More than anythbg else, she is seen as a realist, 

With a likely 20 years ahead on the bench, she'll have plenty of time to impart her 
realist philosophy.” 

Just as importantly, we, the people want a Supreme Court of men and women 
who Uphold the Constitution of the United States and the laws flowing from it; a 
court that is balanced when it is called upon to scrutinize preemptive war, torture, 
black prisons, warrantless surveillance, erosion of the common wealth, and deemed 
the true arbiter of social, economic and electoral justice for all. 


Sincerely, 



Sandra Taiavera, Chair 
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Testimony of 

Dr. Charmaine Yoest, President and CEO 
Americans United for Life 

Before the United States Senate Committee on the Judiciary 
On the Confirmation of Sonia Sotomayor 
To the United States Supreme Court 


Thank you Chairman Leahy, Ranking Member Sessions, and members of the 
Committee for inviting me to testify before you today. I am here on behalf of Americans 
United for Life (AUL), the nation’s oldest pro-life legal organization. Our vision at AUL 
is a nation where eveiyone is welcome in life and protected by law. We have been 
committed to defending human life through vigorous judical, legislative, and educational 
efforts since 1971, and have been involved in every abortion-related case before the 
United States Supreme Court including Roe v. Wade. 

Introduction 


I am here today because of AUL’s deep concern about the nomination of Judge 
Sonia Sotomayor to the United States Supreme Court. Based on our research, we believe 
that Judge Sotomayor’s judicial philosophy is far outside of the mainstream, and that her 
confirmation will dramatically shift the dynamics of the Court. There are three primary 
points that I want to leave with you today. First, like most Americans, we believe that a 
nominee’s judicial philosophy goes to the heart of his or her qualifications to serve on the 
United States Supreme Court. Second, we believe that based on Judge Sotomayor’s 
record of prior statements and her involvement with the Puerto Rican Legal Defense and 
Education Fund (“PRLDEF”), Judge Sotomayor’s judicial philosophy makes her 
unqualified to serve on the Court. Finally, we believe that as a justice, Judge Sotomayor 
would undennine any efforts by our elected representatives to pass even the most widely 
accepted regulations on abortion and circumvent the will of the people. 

I. The Importance of Judicial Philosophy 

A United States Supreme Court nominee’s judicial philosophy, i.e. the 
methodology that she would use to decide a case, is as relevant to whether she is 
qualified to serve on the Court as her intellectual ability, education, and professional 
experience. AUL does not expect Judge Sotomayor to state how she would vote on 
hypothetical abortion-related cases. However, we do expect Judge Sotomayor to 
articulate her judicial philosophy, and a component of that is whether she will respect the 
right of the people to determine the content of abortion-related laws through the 
democratic process. 
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a. The role of the Justice is not to make policy. 

Supreme Court Justices should exercise restraint by applying our laws, not 
directing policy. When judges fail to respect their limited role under our Constitution, 
their decisions merely reflect their personal preferences regarding public policy. In 1973, 
the Supreme Court did exactly that when it purported to find a right to abortion in the 
Constitution in Roe v. Wade,' and virtually eliminated the ability of states to regulate this 
new “fundamental right” with the notoriously broad definition of health in Doe v. 
Bolton? Since that day, the Supreme Court has permitted some regulation of abortion,^ 
but far less than before Roe. Elected legislative bodies are constantly struggling to 
determine what language will pass whatever is the current “test”'' used by the Supreme 
Court in abortion jurisprudence.^ This confusion is the direct result of judicial 
interference in a matter that should be handled by the legislative process. If the Court 
continues to interfere in abortion-related law, a simple ideological shift in the Court will 
completely undermine abortion regulations across the country - even those regulations 
that have the most widespread support among Americans, like parental notification 
statutes, informed consent laws, and partial birth abortion bans. 

Recent polling data confirms that Americans want judges who follow the law. 
Majorities of self-identified Republicans, Independents, and Democrats agreed that 
"[wjhen considering a new Justice for the United States Supreme Court, I would prefer 
that my United States Senators look for a man or woman who will interpret the law as it 
is written and not take into account his or her personal viewpoints and experiences." 
(Agreement: 87% Total, 84% of Democrats, 86% of Independents, 92% of Republicans, 
80% of liberals, 85% of moderates, 91% of conservatives).* Also, Americans strongly 
opposed a nominee who "believes that the Courts, and not the voters or elected officials, 
should make policies on abortion in the United States." (70% Total, 69% of Democrats, 


'410U.S. 113 (1973). 

^410U.S. 179 (1973). 

^ See, e.g., Maher v. Roe, 432 U.S. 464 ( 1 977) (upholding a Connecticut prohibition on the use of public 
funds for abortions, except those that are “medically necessary”); Harris v. McRae, 448 U.S. 297 (1980) 
(upholding the Hyde Amendment which restricts federal funding of Medicaid abortions only to cases of li fe 
endangerment); Webster v. Reproductive Health Services, 492 U.S. 490 (1989) (upholding Missouri statute 
that (1) prohibited the use of public facilities and personnel to perform abortions and (2) in pregnancies of 
20 weeks or more, required ultrasound tests to determine viability of the unborn child); Ohio v. Akron 
Center for Reproductive Health, 497 U.S. 502 (1990) (upholding an Ohio statute requiring a minor to notify 
one parent or obtain a judicial waiver); Rust v. Sullivan, 500 U.S. 173 (1991) (upholding federal regulation 
prohibiting personnel at family planning clinics that receive Title X funds from counseling or referring 
women regarding abortion); Planned Parenthood v. Casey, 505 U.S. 833 (1992) (upholding provisions of a 
Pennsylvania statute that required informed consent, a waiting period, reporting requirements, and parental 
consent with a judicial bypass); Gonzales v. Carhart, 550 U.S. 124 (2007) (upholding the “Federal Partial- 
Birth Abortion Ban of 2003”). 

Clarke D. Forsythe, IVho Will Fix the Supreme Court’s Mess? A history of United States Supreme Court 
abortion decisions and how they have shaped abortion law, in Defending Life 2009: Proven Strategies for 
a Pro-Life America 47 (Denise M. IBurke et al. eds., 2009) (discussing how the Supreme Court has changed 
the standard of review for abortion legislation at least four times). 

^ Id. at 47-49 (discussing the challenges that legislative bodies face when writing abortion-related laws). 
^The Polling Company, Inc. / WomanTrend. “Americans United for Life.” Survey. 17-18 May 2009. 
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65% of Independents, 78% of Republicans, 65% of liberals, 71% of moderates, 75% of 
conservatives).^ 

Americans across the political spectrum understand that it is not the role of judges 
to substitute their policy preferences for the deliberations of legislatures. 

b. Justices must respect precedent, but may overturn it. 

Supreme Court Justices must have a respect for precedent, but also recognize that 
following precedent is “not an inexorable command.”® In his hearing before this 
Committee, Chief Justice Roberts explained the factors to consider under the principle of 
stare decisis: “[1] [Sjettlcd expectations ... [2] [wjhether or not particular precedents 
have proven to be unworkable ... [3] whether the doctrinal bases of a decision have been 
eroded by subsequent developments. . . In fact, the Court enhances its legitimacy 
when it reverses a decision after overstepping its bounds into policymaking. 
Furthermore, the Supreme Court should never affirm a decision at odds with the 
Constitution.'® 

Under the principles of stare decisis. Roe is a prime example of precedent on 
shaky ground. First, any argument that settled expectations and reliance' ' should prohibit 
the overturning of Roe reflects unawareness of the state of the law; in fact, if Roe were 
overturned, abortion would still be legal in at least 41 states.'^ Second, Roe and its 
progeny have clearly proven to be unworkable. For over 30 years, state legislatures and 
federal courts have struggled to understand what regulations of abortion are permissible, 
and legislatures often resort to copying the language found in laws previously deemed 
constitutional by the Court. Third, the purported justifications of Roe, flimsy as they 
were, have dramatically eroded with further in-depth scientific information about when 
life begins and prenatal development, as well as public health data showing the 
substantial and negative physical and psychological impact of abortion on women. 
Finally, people who favor‘d and people who oppose abortion rights agree that Roe is 


Ud. 

* Payne v. Tennessee, 501 U.S. 808, 828 (1991). 

’ Confirmation Hearing on the Nomination of John G. Roberts. Jr. to he Chief Justice of the United States 
Supreme Court, 109 Cong. 142(2005). 

See Brown v. Board of Education, 347 U.S. 483 ( 1 954). 

‘ ‘ See Casey, 505 U.S. at 855-56 (discussing “reliance” on the availability of abortion). 

Clarke D. Forsythe, The Day After Roe: Abortion would still be legal in at least 41 states, in Defending 
LAfe 2009: Proven Strategies for a Pro-Life America 83-85 (Denise M. Burke et al. eds., 2009). 

'' See supra notes 5, 1 2. 

See generally John M. Thorp, Jr., MD, Katherine E. Hartmann, MD & Elizabeth Shadigian, MD, Long- 
Term Physical and Psychological Health Consequences of Induced Abortion: Review of the Evidence, 58 
Obst. & Gyn. Survey 67 (2003 (finding an increased risk for placenta previa, subsequent preterm delivery, 
and “mood disorders substantial enough to provoke attempts of self-harm” following an induced abortion). 

See, e.g., Laurence H. Tribe, The Supreme Court, 1972 Term— Foreword: Toward a Model of Roles in 
the Due Process of Life and Law, 87 Harv. L. Rev. I, 7 (1973) (stating “[o]ne of the most curious things 
about Roe is that, behind its own verbal smokescreen, the substantive judgment on which it rests is 
nowhere to be found."); Benjamin Wittes, Letting Go of Roe, The Atlantic Monthly, Jan/Feb 2005 (stating 
Roe "is a lousy opinion that disenfranchised millions of conservatives on an issue about which they care 
deeply."); John Hart Ely, The {Cages of Crying Wolf: A Comment on Roe v. Wade, 82 Yale L.J. 920, 935-37 
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fundamentally a policy decision, without Constitutional language to support it. In fact, 
the Supreme Court has substantially modified the doctrine announced in Roe in 
subsequent cases.'* 

As I previously mentioned, AUL does not expect Judge Sotomayor to state 
whether, as a Supreme Court Justice, she would vote to overturn Roe v. Wade. However, 
as then-Chairman Specter stated in Chief Justice Roberts’ hearing. Roe is “the central 
issue which perhaps concerns most Americans.”'^ AUL agrees, and we believe that 
Americans should know whether Judge Sotomayor is able to recognize the problems with 
Roe and its progeny. 

II. Judge Sotomayor’s Judicial Philosophy 

As discussed above, a nominee’s judicial philosophy is a critical part of her 
qualification to serve on the Court. Based on many of Judge Sotomayor’s past statements 
and the extreme arguments made in the PRLDEF abortion briefs, AUL believes that her 
Judicial philosophy makes her unqualified to serve on the Supreme Court. 

a. Judge Sotomayor does no t believe that the facts and applicable law in a 
case are sufficient to reach a decision. 


Much has been made of President Obama’s statements about wanting a justice 
who possesses empathy and varied life experiences. These attributes are not intrinsically 
problematic. However, it is fundamentally inappropriate for a justice on the Supreme 
Court to decide cases based on these attributes rather than the written law. What 
Americans need to know is whether Judge Sotomayor is capable of deciding cases based 
on constitutional principles, regardless of whether she empathizes with plaintiffs or 
defendants. In light of many of Judge Sotomayor’s statements, we are deeply concerned 
that she does not understand or respect the appropriate role of a judge. 

In her 2001 lecture “A Latina Judge’s Voice,” Judge Sotomayor repeatedly 
argued that the facts and applicable law in a case are not sufficient for a judge to reach a 
decision. Judge Sotomayor emphasized the importance of personal viewpoints and 
experience: “I would hope that a wise Latina woman with the richness of experience 
would more often than not reach a better conclusion than a white male who hasn’t lived 
that life.”'* She later implied that as a judge, she does not choose to see all of the facts in 
cases before her: “Personal experiences affect the facts that judges choose to see. ... I 
simply do not know exactly what that difference will be in my judging. But I accept there 
will be some based on my gender and my Latina heritage.” 


( 1 973) (stating "[w]hat is frightening about Roe is that this super-protected right is not inferable from the 
language of the Constitution, the framers’ thinking respecting the specific problem in issue, any general 
value derivable from the provisions they included, or the nation’s governmental structure. . . "). 

Casey, 505 U.S. at 869-79. 

’ ^ See supra note 9 at 141. 

Sonia Sotomayor, Lecture: “A Latina Judge's Voice," available dX 
http://www.nvtimes.eom/2Q09/05/l 5/iis/politics/15tudge.text.html?pagewanted=l&r 

'“M, 
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Of even greater concern. Judge Sotomayor stated in the same lecture that “[t]he 
aspiration to impartiality is just that— it's an aspiration because it denies the fact that we 
are by our experiences making different choices than others. . . However, 

impartiality is not merely an aspiration. It is a discipline, and its necessity is enshrined in 
the judicial oath, A judge who applies the law to all of the relevant facts in a case and 
avoids selectively favoring one litigant over another, ensures equal protection under the 
law. A judge who injects personal experiences into a decision does the opposite. 

Perhaps the clearest example of Judge Sotomayor’s problematic philosophy is her 
April 2009 speech about international law. Judge Sotomayor demonstrated that she 
believes that she has an unbounded creative right to decide cases: 

Ideas [from foreign law] have no boundaries, ideas are what set our 
creative juices flowing, they permit us to think. And to suggest to anyone 
that you could outlaw the use of foreign or international law . . . would be 
asking American judges to . . . close their minds to good ideas. . . . But 
ideas are ideas, and whatever their source — ^whether they come from 
foreign law or international law, or a trial judge in Alabama, or a circuit 
court in California or any other place — if the idea has validity, if it 
persuades you, . . . then you are going to adopt its reasoning.^' 

In other words. Judge Sotomayor believes that judges need not rely solely on 
Constitutional and applicable statutory law to decide cases. 

b. Judge Sotomavor's record on abortion demonstrates that she would not 
support the commonsense regulations permitted under Planned Parenthood 
V. Casey . 

The argument has been made that Judge Sotomayor’s record is not hostile towards 
the regulation of abortion. Her supporters first argue that Judge Sotomayor faithfully 
followed precedent on abortion-related issues while on the 2"'* Circuit, and never 
authored any scholarship on life or bioethics issues. Second, they argue that because 
Judge Sotomayor was simply a board member of the PRJ-DEF when it submitted six pro- 
abortion briefs in Supreme Court cases, the legal arguments in the briefs cannot be 
attributed to her. 1 will address each of these arguments in turn. 

i. Decisions and Writings 

First, AUL acknowledges that in her seventeen years on the bench. Judge 
Sotomayor has never had the opportunity to decide directly on whether a law regulating 


■' Sonia Sotomayor, Speech to the American Civil Liberties Union of Puerto Rico, available at 
http://video.nvtimes.CQm/video/2009/06/10/us/DOlitics/ll94840839480/speech-to-the-a-c-l-ti-of-puerto- 
rico.html. April 2009. 
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abortion was constitutional. This is not surprising, given that the states within the federal 
Second Circuit — ^New York, Connecticut, and Vermont — have not produced significant 
pro-life legislation in the last two decades. The life-related cases on which she has ruled 
provide very limited information about her approach to abortion jurisprudence.^^ 
However, Judge Sotomayor’s lack of opportunity to address the constitutionality of 
abortion does not reassure us that she will vote to uphold regulations on abortion enacted 
by the people through their legislators. Additionally, a judge’s willingness to follow 
precedent while serving on a Circuit Court, as she is obligated to do, does not necessarily 
indicate how that judge will rule when serving on the Supreme Court. 


ii. The PRLDEF’s Abortion Briefs - Judge Sotoniayor’s 
Involvement. 

During the twelve years that Judge Sotomayor served as a governing board 
member of the PRLDEF, the organization filed six amicus briefs in five abortion-related 
cases before the Supreme Court. AUL believes that the legal arguments advanced by the 
PRLDEF in these briefs, which she has never disavowed, reflect Judge Sotomayor’s 
personal views. This is a concern, given her particular emphasis on personal viewpoint in 
jurisprudence. 

Judge Sotomayor served the PRLDEF “at various points” as a member and vice 
president of the Board of Directors, and as Chairperson of the Education and Litigation 
Committees.^^ Judge Sotomayor was described in The New York Times as “frequently 
meeting with the legal staff to review the status of cases . . . [and] play[ing] an active role 
as the defense fund staked out aggressive stances on issues. . . .” The New York Times 
continues: “The board monitored all litigation undertaken by the fund’s lawyers, and a 
number of those lawyers said Ms. Sotomayor was an involved and ardent supporter of 
their various legal efforts during her time with the group.”’’* 

It is difficult to imagine that a member of the Board of a legal organization that 
has staked out a pro-abortion advocacy agenda, who was “an ardent supporter of their . . . 


Most of Judge Sotomayor’s abortion-related cases involved asylum claims arising from forced abortion 
or sterilization. See e.g., Zhu v. Holder, (2d Cir. Apr. 15, 2009) (order); Lin v. Muka.sey, 553 F.3d 217 (2d 
Cir. 2009). These case.s, however, give no clear indication of Judge Sotomayor’s views on Roe v. Wade. 
Justice Sotomayor has also voted for and against abortion protestors. For: Amnesty America v. Town of 
West Hartford, 361 F.3d 1 13 (2dCir. 2004); Amnesty America v. Town ofWest Hartford, 288 F.3d 567 
(2d Cir. 2002); Against: United States v. Lynch, 181 F.3d 330 (2d Cir. 1999). In Center for Reproductive 
Law and Policy v. Bush, 304 F.3d 1 83 (2d Cir. 2002), Judge Sotomayor found that a “reproductive rights’’ 
group had standing to challenge the Mexico City Policy. Judge Sotomayor specifically concluded that the 
group had “competitive advocate standing,’’ on the grounds that the government’s allocation of a benefit 
“create.s an unequal playing field" for organizations advocating their views in the public arena. However, 
Judge Sotomayor applied Supreme Court precedent (Rust v. Sullivan) directly on point as well as a prior 
Second Circuit decision upholding the Mexico City policy. 

United States Senate Committee on the Judiciary, Questionnaire for Sonia Sotomayor at 13. 

■“* Raymond Hernandez and David W. Chen, Nominee 's Links with Advocates Fuel Her Critics, N.Y. 
Times, May 28, 2009 available at 

htto://wwtv.nvtimes.com/2009/05/29/us/Dolitics/29puerto.html? r= I &scd= I &sq=prldef&sf-cse . 
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legal efforts,” would not agree with the organization’s decision to sign onto amicus briefs 
in major Supreme Court cases, and she has provided no evidence to the contrary. Even 
the most conservative view of her involvement with the PRLDEF ^ the argument 
advanced by the Fund itself - supports our belief that the organization’s legal arguments 
can be associated with her. The PRLDEF states on its website: “At most Board 
Members help decide which legal issues the organization should focus on.”^’ Similarly, 
Cesar Perales, the PRLDEF’S president and general counsel, stated that Sotomayor’s role 
included setting policy.’* Clearly, if Judge Sotomayor helped set policy and decide 
which legal issues to focus on, she knew the position the PRLDEF would take when it 
focused on abortion. 

Finally, the mere fact that the PRLDEF was not the lone party on their abortion- 
related briefs is not significant. It is highly unlikely that a legal organization would sign 
onto a series of politically charged and controversial opinions without reading and 
agreeing with them, and the fact that other organizations Joined with the PRLDEF does 
not make the arguments in the brief mainstream. 

Hi. The PRLDEF’s Abortion Briefs - Out of Touch with Supreme 
Court Jurisprudence. 

The six briefs submitted by the PRLDEF in five abortion-related cases during 
Judge Sotomayor’s service included arguments that were not in line with current 
Supreme Court jurisprudence. The PRLDEF’s consistent position was that abortion was 
a fundamental right, with any regulation of abortion subject to strict scrutiny. Notably, 
the positions taken by the PRLDEF during Judge Sotomayor’s service indicate that 
Sotomayor’s support of abortion rights is more extreme than that of retiring Justice David 
Souter. 


In Planned Parenthood v. Casey the PRLDEF urged the Court to apply strict 
scrutiny and strike down Pennsylvania’s informed consent requirements and reflection 
period. The PRLDEF declared that it “oppose[d] any efforts to ... in any way restrict the 
rights recognized in Roe v. Wade," compared abortion to the First Amendment right to 
free speech, and argued that any “burden” on the right to abortion was unconstitutional. 
Justice Souter, however, voted in Casey to uphold Pennsylvania’s informed consent law 
and 24-hour reflection period. 

In Ohio V. Akron Center for Reproductive Health^^ and Casey, the PRLDEF asked 
the Court to strike down parental involvement statutes, arguing in Akron that “adolescent 
women’s right to choose [should] not [be] infringed by [parental] notification statutes,” 


LatinoJustice PRLDEF, http://www.prldef.org. 

Deepti llajeila, Hispanic Rights Group is fodder for Sotomayor foes. Associated Press, July 1 1, 2009 
available at http://www.iifenews.coin/nal518S.html . 

Brief of Amici Curiae NAACP Legal Defense and Educational Fund, Inc. et al., Planned Parenthood v. 
Casey, 505 U.S. 833 (1992) (Nos. 91-744 and 91-902). 

Brief of Amici Curiae American Indian Health Care Association et ai., Ohio v. Akron Center for 
Reproductive Health, 497 U.S. 502 (1990) (No. 88-805). 
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and insisted that minors should be “protected against parental involvement that might 
prevent or obstruct the exercise of their right to choose.” Justice Souter, however, has 
twice voted to uphold state parental-involvement laws. (Casey and Lambert v. 
Wickhmcf^). 

In Williams v. Zbaraz^° and Rust v. Sullivan,^' the PRJLDEF argued strongly for 
judicially compelling taxpayer funded abortion with both state and federal taxes. In 
Zbaraz, the PRLDEF unsuccessfully argued that abortions must be publicly funded and 
that failure to do so was “discriminat[ory]” and a violation of equal protection guarantees. 
Furthermore, the PRLDEF unsuccessfully argued in Rust that since abortion is a 
“fundamental right,” restrictions on taxpayer funding through Title X that prohibited its 
use to refer for abortions should be invalidated. Finally, the PRLDEF argued in Webster 
V. Reproductive Health Services^' that the Court should apply strict scrutiny and strike 
down limitations on the use of state resources to provide abortions. Justice Souter, 
however, voted with the Supreme Court in Rust to uphold prohibitions on the use of 
taxpayer dollars for abortion counseling and referrals. 

In Webster^'’ the PRLDEF argued that record keeping and reporting requirements 
relating to abortion were solely designed to “harass” abortion patients and providers. 
Also, in Casey, the PRLDEF unsuccessfully urged the Court to apply strict scrutiny and 
strike down Pennsylvania’s record keeping and reporting requirements. Justice Souter, 
however, voted in Casey to uphold a portion of Pennsylvania law that required “record 
keeping and reporting” on abortions performed in the state, viewing such requirements as 
“reasonably directed to the preservation of maternal health.” 

Justice Souter voted repeatedly to uphold laws such as those placing limits on 
taxpayer funding for abortion, those providing for informed consent, and those providing 
for parental notification - which polls show are supported by at least 70 percent of the 
American public - whereas the PRLDEF, during Judge Sotomayor’s service, consistently 
argued that such common sense regulations were unconstitutional. 

111. Abortion Regulations under Justice Sotomavor 

As a Supreme Court Justice, Judge Sotomayor’s judicial philosophy would allow 
her to shape judicial decisions to suit her policy preferences. When you couple her 
judicial-interventionist philosophy with her support for the radical arguments made by 
the PRLDEF in abortion-related cases, Judge Sotomayor’s presence on the United States 
Supreme Court surely would prove disastrous for virtually all abortion regulations passed 
by popularly elected representatives in the states. 


"520 U.S. 292 (1997). 

Brief of Amici Curiae The Physicians National llousestaff Association et al, Williams v. Zbaraz, 448 
U.S. 358 (1980) (Nos. 79-4, 79-5, 79-491). 

Brief of Amici Curiae The American Public Health Association et ah, Rust v. Sullivan, 500 U.S. 1 73 
(1991) (Nos. 89-1391,89-1392). 

Brief of Amici Curiae The National Council of Negro Women, Inc., Webstter v. Reproductive Health 
Services, 492 U.S. 490 (1989) (No. 88-605). 
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Americans do not want this rollback on abortion regulation. New polling data 
reveal that Americans want Justices who disavow politics and who will uphold the 
Constitution and the rule of law as written, including on issues involving abortion. They 
agreed on upholding common sense abortion regulations already in place in the states, 
including parental consent laws, and opposed late-term abortions and taxpayer-funded 
abortions in the U.S. and overseas. Further, this consensus was held even among 
Americans who self-described themselves as "pro-choice."^*' 

Conclusion 


AUL believes that a careful analysis of Judge Sotomayor’s positions taken in the 
PRLDEF briefs and of her judicial philosophy clearly indicate that as a justice, she would 
not respect the will of the people or their elected representatives, or even our written 
Constitution. Such views, unless explicitly disavowed under oath by Judge Sotomayor, 
disqualify her to serve on the United States Supreme Court. Thank you for allowing me 
to testify today. 


See supra note 6 (opposed a nominee who "Supports iate-tenu abortions, which are abortions in the 7th, 
8th, or 9th months of pregnancy, and arc also known as 'Partial-Birth Abortions.'" (8 1 %, Total, 77% of 
Democrats, 78% of Independents, 89% of Republicans, 67% of liberals, 80% of moderates, and 89% of 
conservatives; Opposed a nominee who "Opposes making it illegal for someone to take a girl younger than 
the age of 1 8 across state lines to obtain abortions without her parents' knowledge." (68% Total, 62% of 
Democrats, 74% of Independents, 73% of Republicans, 59% of liberals, 67% of moderates, and 73% of 
conservatives; Opposed a nominee who "Favors using tax dollars to pay for abortions here in the United 
States." (71% Total, 61% of Democrats, 67% of Independents, 86% of Republicans, 54% of liberals, 62% 
of moderates, and 86% of conseiwatives; Opposed a nominee who "Favors using tax dollars to pay for 
abortions in other countries." (89% Total, 97% of Republicans, 86% of Independents, 84% of Democrats, 
76% of liberals, 87% of moderates, and 95% of conservatives)). 
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